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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 

RaihrvMul  ConmiMion. 

8aii  p.  Kennedy,  President,  Annifl- 

ton. 
B.  H.  Cooper,  Birmingham. 
8.  P.  Gaiixabd,  Mobile. 

ARIZONA. 

Corporation  CommiMioii. 

F.  A.  Jones,  Chairman,  Phoenix. 
A.  W.  Coi£,  Phcenix. 
W.  P.  Geaby,  Phoenix. 

ARKANSAS. 

Railroad  CommiMion. 

W.   F.  McK>'iGHT,  Chairman,  Little 

Rock. 
J.  Sam  Rowland,  Little  Rock. 
Tbom AS  £.  Wood,  Little  Rook. 

CALIFORNIA. 
Railroad  CoQuniadoB. 

Max  Thelex,  President,  838  Market 

St.,  San  Francisco. 
Frank  R.  Devlin,  838  Market  St., 

San  Francisco. 
Edwin  O.  Edgebton,  833  Market  St., 

San  Francisco. 
Alex  Gordon,  838  Market  St.,  San 

Francisco. 
H.  D.  Loveland,  833  Market  St.,  San 

Francisco. 

COLORADO. 

PuUic  Utilitim  Commistion. 

Sheridan    S.    Kendall,    Chairman, 
State  Capitol,  Denver. 


M.    H.   Atlesworth,    State   Capitol, 

Denver. 
George  T.   Bradley,   State  Capitol, 

Denver. 

CONNECTICUT. 

Public  Utilities  Commission. 

Richard  T.  Hiooinb,  Chairman,  Win- 

sted. 
Chas.  C.  Elwell,  New  Haven. 
John  H.  Hale,  South  Glastonbury. 

DISTRICT  OF  COLUMBLV. 

Public  Utilities  Commission. 

Charles  W.  Kutz,  Chairman,  Dis- 
trict Bldg.,  Washington. 

Louis  Brownlow,  Florence  Court, 
Washington. 

Oliver  P.  Newman,  District  Bldg., 
Washington. 

FLORIDA. 
Railroad  Commissioners. 

R.  HxTDBON   Burr,   Chairman,   Talla- 
hassee. 
Newton  A.  Blitoh,  Tallahassee. 
RoTAL  C.  Dunn,  Tallahassee. 

GEORGIA. 
RaiLroad  Coi 


Charles     M.     Candler,     Chairmaai. 

Atlanta. 
Joseph  F.  Gray,  Atlanta. 
George  Hillyer,  Atlanta. 
James  A.  Perry,  Atlanta. 
Paul  B.  Trammell,  Atlanta. 
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PUBLIC  SERVICE  COMMISSIONS. 


IDAHO. 

Public  Utilities  Commituon. 

Axel  P.  Rambtedt,  President,  Boise. 
A.  L.  Fbeehafeb,  Boise. 
John  W.  Gbaham,  Boise. 

ILLINOIS. 
Public  Utilities  Commission. 

William    L.    O'Connell,    Chairman, 

Springfield. 
Frank  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Springfield. 
Owen  P.  Thompson,  Springfield. 
Richard  Yates,  Springfield. 

INDIANA. 

Public  Service  Commission. 

Thomas    Duncan,    Chairman,    State 

House,  Indianapolis. 
James   L.   Clark,   Room   120,   State 

House,  Indianapolis. 
Charles    A.    Edwards,    Room    119, 

State  House,  Indianapolis. 
John  F.  McClure,  Room  124,  State 

House,  Indianapolis. 
Charles  J.  Murphy,  Indianapolis. 

IOWA. 
Board  of  Railroad  Commissioners. 

Clifford  Thorne,  Chairman,  Wash- 
ington. 

John  A.  Guiher,  Winterset. 

James  H.  Wilson,  1412  E.  Walnut 
St.,  Des  Moines. 

KANSAS.* 

Public  Utilitios  Commission. 

Joseph   L.   Bristow,   Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Einkbl,  Topeka. 

KENTUCKY. 
Railroad  Commission. 

Laurence  B.  Finn,  Chairman,  Frank- 
lin. 
William  F.  Klair,  Lexington. 


LOUISIANA. 

Railroad  Commission. 

Shelby    Taylor,    Chairman,    Baton 

Rouge. 
John  T.  Michel,  Baton  Rouge. 
BuRK  A.  Bridges,  Baton  Rouge.. 


MAINE. 

Public  Utilities  Commission. 

Benjamin    F.    Cleaves,    Chairman,. 

Augusta. 
Charles  W.  Mullen,  Augusta. 
William  B.  Skblton,  Augusta. 

MARYLAND. 

Public  Service  Commission. 

Albert  G.  Towers,  Chairman,  Balti- 
more. 

W.  Laird  Henry,  Munsey  Bldg.,  Bal- 
timore. 

E.  Clay  Timanus,  Munsey  Bldg.,  Bal- 
timore. 

MASSACHUSETTS. 

Public  Service  Commission. 

Frederick    J.    MacLeod,    Chairman, 

Boston. 
Joseph  B.  Eastman,  1  Beacon  Si, 

Boston. 
John  F.  Mea^ey,  Boston. 
Everett  E.  Stoi^  Boston. 

(Vacancy.) 


Board  of  Gas  and  Electric  Light 
Commissioners. 

Alonzo  R.  Weed,  Chairman,  16  Ash- 
burton  Place,  Boston. 

Morris  Schait,  15  Ashburton  Place, 
Boston. 

Thomas  P.  Riley,  15  Ashlmrton 
Place,  Boston. 
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PUBUC  SERVICE  COMMISSIONS. 
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MICHIGAN. 
Railroad  CoauBtMion. 

liAWTON  T.  Hemaks,  Chairman,  602 

Oakland  Bldg.,  Lansing. 
C.    8.    CuNNiNeHAM,    601    Oakland 

Bldg.,  Lansing. 
Cassius  L.  Glasoow,  lianaing. 

MINNESOTA. 

RaiIro«d  Sl  Warehouaa  CoBuniMion. 

Tra  B.  Mills,  Chairman,  120  State 

Capitol,  St.  Paul. 
Chablbs  E.  Elm QtnsT,  St.  Paul. 
O.  P.  B.  Jaoobson,  St.  Paul. 

MISSISSIPPL 

Railroad  Commission. 

F.  M.  Sheppabd,  President,  Richton. 
Gbobge  R.  Edwards,  McCool. 
W.  B.  Wilson,  Corinth. 

MISSOURL 

Public  Serrice  Commission. 

John  M.  Atkinson,  Chairman,  Jef- 
ferson City. 
Edwin  J.  Bean,  JefFerson  City. 
John  Kbnnish,  Jefferson  City. 
Howard  B.  Shaw,  Jefferson  City. 
EuQSNB  McQuillan,  Jefferson  City. 

MONTANA. 

Raflroad  Commission. 

J.  H.  Hall,  Chairman,  Helena. 
J.  E.  McCoRMiCK,  Helena. 
E.  A.  MoRLET,  Helena. 

NEBRASKA. 

State  Railway  Commission. 

H.  T.  Clarke,  Jr.,  Chairman,  State 
Capitol,  Lincoln. 

Thomas  L.  Halt.,  State  Capitol,  Lin- 
coln. 

H.  G.  Tatlqb,  Lincoln. 

NEVADA. 

Railroad  Commission. 

H.  F.  Babtinb,  Chairman,  Carson 
City. 


J.  F.  SHAUGHNEfiSY,  Careon  City. 
W.  H.  Simmons,  Carson  City. 

NEW  HAMPSHIRE. 

Public  Sarrico  Commission. 

Edward   C.   Nilbs,   Chairman,   Con- 
cord. 
Wm.  T.  Gunnison. 
Thomas  W.  D.  Wobthbn^  Concord. 

NEW  JERSEY. 
Board  of  Public  Utility  Commis- 


Ralph    W.    E.    Donors,    Chairman, 

Camden. 
John  J.   Tbeaot,   15   Exchange  St., 

Jersey  City. 
John  W.  Slocum,  Long  Branch. 

NEW  MEXICO. 

State  Corporation  Commission. 

M.  S.  Groves,  Chairman,  Santa  Fe. 

O.  L.  Owen,  Santa  Fe. 

Hugh  H.  Williams,  Santa  Fe. 

NEW  YORK. 

Public  Serrice  Commission^  1st 
District. 

Edward  E.  MoCall,  Chairman,  154 

Nassau  St.,  New  York  City. 
William  Hatward,  154  Nassau  St., 

New  York  City. 
J.  Sergeant  Cram,  154  Nassau  St., 

New  York  City. 
George  V.  S.  Williams,  154  Nassau 

St,,  New  York  City. 
Robert   C.   Wood,    154   Nassau    St., 

New  York  City. 

Public  Sonrica  Comodssloii,  2d 
District. 

Setmoub  Van  Santvoobd,  Chairman, 

Albany. 
Devob  p.  Hodson,  Albany. 
William  Temple  Bmmkt,  Albany. 
James  O.  Cabb,  Albany. 
Fbank  Ibyine,  Albany. 
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PUBLIC  SERVICE  COMMISSIONS. 


NORTH  CAROLINA. 

Corporation  Commituon. 

Edwabd   L.    Travis,    Chairman,    Ra- 
leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 

NORTH  DAKOTA. 

Board  of  Railroad  Cotamituoners. 

W.  H.  Stutsman,  President,  Mandan. 

W.  H.  Mann,  New  Salem. 

O.  P.  N.  Anoesson,  Starkweather. 

OHIO. 

Public  Utilities  CommiMlon. 

Beboheb  W.  Waltebmibe,  Chairman, 

Columbus. 
0.  H.  Hughes,  Columbus. 
L.  K  Langdon,  Columbus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
Gbobge  a.  Hen  SHAW,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 

OREGON. 

Railroad  Commission. 

Thomas    K.     Campbell,     Chairman, 

Salem. 
C.   B.   Aitchison,   252   Court  House, 

Portland. 
Fbank  J.  MiLLEB,  Salem. 

PENNSYLVANIA. 
Pttblie  Service  Cornmissibn. 

Wm.  D.  B.  Ainet,  Chairman,  Harris- 
burg. 

Samuel  W.  Pennypackbb,  1107 
Franklin   Bk.   Bldg.,   Philadelphia. 

Wm.  A.  Maobe,  Harrisburg. 

John  S.  Ruxzng,  Harrisburg. 

John  Monaoham,  Harrisbui^. 

Milton  J.  Bbecht,  Lancaster. 


PHILIPPINE  ISLANDS. 

Public  UtiHlies  CommissioB. 

Mablano  Cm,  President,  Manila. 
Stephen  Bonbal,  Manila. 
Clyde  A.  DeWitt,  Manila. 

RHODE  ISLAND. 

Public  Utilities  Commission. 

WnxiAM  C.  Buss,  CSiairman,  19  Col- 
lege St.,  Providenoe. 
Samuel  E.  Hudson,  Woonsocket 
Robbbt  F.  Rodman,  Lafayette. 

SOUTH  CAROLINA. 

Railroad  Commission. 

G.    MoD.    Hampton,    Chairman,    Co- 
lumbia. 
John  G.  Richabds,  Columbia. 
Fbank  W.  Shealy,  Columbia. 

SOUTH  DAKOTA. 

Railroad  Commission, 

J.  J.  MuBPHY,  Chairman,  Pierre. 
P.  W.  Doughebty,  Pierre. 
W.  G.  Smith,  Pierre. 

TENNESSEE. 

Railroad  Commission. 

B.  A.  Enlob,  Ohaibman,  Nashville. 
H.  H.  Hannah,  Nashville. 
Geobge  N.  Welch,  Nashville, 

TEXAS. 
Railroad  Commission. 

Allison   Mayfield,   Chairman,   Aua- 

tin. 
William  D.  Williams,  Austin. 
Eable  B.  Mayfieu),  Austin. 

VERMONT. 
Public  Service  Commission. 

Robebt  C.   Baoon,   Chairman,   Brat- 

tleboro. 
William  R.  Wabneb,  Vergennes. 
Walteb  a.  Button,  Hardwick. 
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PUBLIC  SERVICE  COMMISSIONS. 


VIRGINIA. 

State  Corporation  Committion. 

BoBKBT  R.  Prentib,  Chairman,  Rich- 
mond. 
WnxiAM  F.  Rhea,  Richmond. 
J.  RiCHABD  WiNGFiELD,  Richmond. 

WASHINGTON. 

PnUic  Sarrica  Commission. 

Charles    A.    Reynoldp,    Chairman, 

Olympia. 
AttTHUB  A.  Lewis,  Olympia. 
Fbank  R.  Spinning,  Olympia. 

WEST  VIRGINIA. 

Pnbiic  Servica  Commisdon. 

fiixiOTT       NoBTHOOTTy       Chairman, 
CharleBton. 


William  M.  0.  Dawson,  Charleston. 
£.  F.  Morgan,  Charleston. 

WISCONSIN. 

Railroad  Commission. 

Halfobd  Erigkson,  Chairman,  Madi- 
son. 
Walter  Alexander,  Madison. 
Carl  D.  Jackson,  Madison. 

WYOMING. 

The  State  of  Wyoming  Public 
Service  Commission. 

John  B.  Kendrick,  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Forstthe,  Auditor,  Vice- 
Chairman,  Cheyenne. 

Herman  B.  Gates,  Treasurer,  Chey- 
enne. 

H.  A.  Floyd,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C Axiniuil  Report  of  the  Alabama  Railroad  Com- 

mission. 

**        "    Ariz.  C.  C Annual    Jleport    of   the  Arizona    Corporation 

Commission. 

"        "    Ariz.  R.  C.  ......Arizona  Railway  Commission  Annual  Reports. 

1909-10. 

"  "  Ark.  R.  C.  Arkansas  Railroad  Commission  Annual  Re- 
ports. 

'^        "    Cal.  Bd.  R.  C.  ...California  Board  of  Railroad  Commissioners. 

Annual  Reports. 

**        "    Can.  R.  C Board  of   Railway  Commissioners  of   Canada 

Annual  Reports. 

•*  "  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

**        "    Col.  S.  R.  C Colorado  State  Railroad  Commission   Annual 

Reports.    1907-14. 

•*  "  Conn.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 

"        "    Conn.  R.  C Annual    Report   of   the   Connecticut   Railroad 

Commissioners.     1853-1911. 

••        ••     Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 

"        "    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 

"        **    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

*  **    Houston,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Seryice  Commissioner, 

Annual  Reports. 

*  **    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

"    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 

*  •*    111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Conunis- 

sion  of  Illinois. 

*  **    111.  R.  &  W.  C.  . .  Annual  Report  of  the   Illinois   Railroad   and 

Warehouse  Commission.     1871-1913. 

^        "    Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 

*  "    Ind.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 
xi 
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xii  ABBREVIATIONS. 

Ann.  Rep.  Kan.  R.  C Annual  Report  of  the  Railroad  Commiasionen 

of  Kansas. 

**        **    Ky.  R.  G Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

•*        ••    La.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Louisiana. 

"        ''    Los   Angeles   Bd. 

P.  U Los  Angeles,  Qal.,   Board  of  Public  Utilities 

Annual  Reports.     1909-1913. 

^        **    Manitoba  P.  U.  C.  Manitoba  Public  Utilities  Commission,  Canada, 

Annual  Reports. 

<'        <"    MaB».  a.  4  E.  L. 

C Annual  Report  of  the  Massachusetts  Board  of 

Gas  and  Electric  Light  Commissioners. 

'*        **    Mass.  High  Com.  Annual  Report  of  the  Massachusetts  Highway 

Commission.     (TeL  Cos.) 

"^        <*    Mass.  P.  S.  C.  ...  Annual   Report  of  the  Massachusetts    Public 

Service  Commission. 

**        **    Mass.  R.  C Annual  Report  of  the  Massachusetts  Board  of 

Railroad  Conunissioners. 

**        "    Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 

**        *•    Me.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 

•*        •*    Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

**        "    Mich.  R.  C Annual  Report  of  the  Michigan  Railroad  Com- 
mission. 

"        "    Minn.  R.  k  W.  C.  Annual  Report  of  the  Minnesota  Railroad  and 

Warehouse  Commission. 

"        **    Mo.  R.  &  W.  C.  . .  Annual  Report  of  the  Missouri  Railroad  and 

Warehouse  Commission. 

**        "    Mo.  R.  C Annual  Report  of  the  Missouri  Board  of  Rail- 
road  Commissioners.     1875-1889. 

«        «    Mont.  R.  &  P.  S. 

C Annual   Report   of   the    Railroad   and    Public 

Service  Commission  of  Montana. 

**        **    Mont.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Montana. 

**        **    K.  C.  C.  C Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

*  *    N.  C.  R.  C Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 

*  •*    N.  D.  C.  of  R.  ...  Annual  R^rt  of  the  North  Dakota  Commis- 

sioners of  Railroads.     1890-1912. 
**        "    K.  D.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  North  Dakota. 

*  *    Neb.  Bd.  Trans.  . .  Annual    Report    of    the    Nebraska    Board    of 

Transportation.    1887-1900. 
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Abil  Bep.  Keb.  B.  C Annual  Report  of  the  Nebraska  Board  of  Bait 

road  CoQuniBsioners.    Only  Ist  Annual  R«- 
port     1885. 

"        "    Neb.  S.  B.  C Annual  Report  of  the  Nebraska  State  Bailway 

Commission, 

"        **    Ner.  P.  S.  0.  . .  • .  Annual  Beport  of  the  Public  Service  Commis- 
sion of  Keyada. 

"        "    Nev.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Nevada. 

''        "    N.  H.  P.  6.  0.  . . .  Annual  Report  of  the  New  Hampshire  Public 

Service  Commission. 

**        **    N.  H.  R.  C Annual  Report  of  th«  New  Hampshire  Board 

of  Railroad  Commissioners^ 

"        **    N.  J.  R.  C New  Jersey  Board  of  Railroad  Commissioners 

Annual  Reports.     1007<-1910. 

"        "    N.  M.  S.  C.  C.  ...  Annual  Report  of  the  State  Corposation  Com- 
mission of  New  Mexico. 
"    Nova     Scotia    P. 

U.  C Nova  Scotia  Board  of  Commissioners  of  Public 

Utilities,  Canada,  Annual  Repor^. 

"        "    N.  Y.  R.  C New  York  Railroad  Commission  Beports, 

1906. 

"        "    Ohio  C.  of  B.&T.  Annual  Report  of  the  Ohio  Commissioner  of 

Railroads  and  Tel^g^phs.    -1897-1905. 

*  *    Ohio  P.  S.  C Annual  Report  of  the  Public  Service  Commis- 

sion of  Ohio.     1912. 

«        "<    Ohio  P.  U.  C Annual  Report  of  the  Public  UtHtties  Com- 
mission of  Ohio. 

"        "    Ohio  B.  G Annual  Report  of  the  Railroad  Commission  of 

Ohio.     1906-1911. 

"        "    Okla.  C.  C Annual  Report  of  the  Corporation  Commission 

of  Oklahoma. 

•*        *'     Ontario     Ry.     ft 

Mun.  Bd.    Ontario  Bailway  and  Municipal  Board,  Ontario, 

Canada,  Annual  Reports. 

"        "    Ore.  R.  C Annual  Report  x>f  the  Oregon  Railroad  .Com- 
mission. 

•*        •*    Pa.  P.  S.  C Annual    Report    ci    the    Pennsylvania    Public 

Service  Commission. 

••        •*    Pa.  S.  R.  C Annual    Report    of    the    Pennsylvania    State 

Railroad  Commission. 

"        "    Quebec  P.   U.   C.  Quebec   Public  Utilities  Conunission,   Canada, 

Annual  Reports. 

•*        "    R.  I.  P.  U.  C.  . .  .Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Rhode  Inland. 

**        **    R.  I.  R.  C. Rhode    Island    Bailroad    Commission    Annual 

Reports.     1889-1911. 

**        "    S.  D.  B.  G Annual  Report  of  the  South  Dakota  Railroad 

Commissioners. 

*  *    Tex.  R.  0 Annual  Report  of  the  Bailroad  Commission  of 

Texas. 
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Aon.  Rep.  Va.  S.  0.  0 Annual  Report  of  the  State  Corporation  Com* 

mission  of  Virginia. 

*  "    Vt.  R.  C Annual  Report  of  the  Railroad  Commissionera 

of  Vermont. 

**  "  Wash.  P.  S.  C.  . .  Annual  Report  of  the  Public  Service  Commis- 
sion of  Washington. 

"        "    Wash.  R.  C.   Annual  Report  of  the  Railroad  Commission  of 

Washington. 

*  •    Wilmington,  Del., 

P.  U.  C Wilmington,  Del.,  Board  of  Public  Utility  Com- 
missioners Annual  Reports. 
"        **    W.  V.  P.  8.  C.  . .  Annual  Report  of  the  Public  Senrice  Commis- 
sion of  West  Virginia. 

A.  T.  ft  T.  Co.  Com.  L American  Telephone  and  Telegraph  Company 

Commission  Leaflet. 

•*  "     C.  T.  C American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 

Bien.  Rep.  Cal.  Bd.  R.  C California  Board  of   Railroad  Commissioners 

Biennial  Reports. 
''    Kan.  P.  U.  C.  ...  Biennial  Report  of  the  Kansas  Public  Utilities 
Commission. 

*'        "    Miss.  R.  C Biennial   Report   of   the    Mississippi   Railroad 

Commission. 
'^        "    Vt.  P.  S.  C Biennial  Report  of  the  Public  Serrice  Commis- 
sion of  Vermont. 

Cal.  R.  C.  R.  California  Railroad  Conunission  Reports. 

Can.  Ry.  Cases  Canada  Railway  Cases   (in  16  vols,  to  date). 

Fed.  Tr.  Rep Federal  Trade  Reporter. 

Hawaii  P.  U.  C Hawaii  Public  Utilities  Commission. 

111.  R.  &  W.  C.  D Decisions  of  the  Railroad  and  Warehouse  Com- 
mission of  Illinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  C Kansas  City,  Mo.,  Public  Utilities  Commission 

Reports.     1st   Semi- Annual,   1909.     Ist  An- 
nual, 1911. 

Mo.  P.  S.  C.  R Missouri  Public  Service  Commission   Reports. 

N.  B.  Bd.  P.  U.  C New  Brunswick  Board  of  Public  Utilities  Com- 
missioners, Canada. 

N.  H.  P.  S.  C.  R. N.  H.  Pub.  Ser.  Commission  Reports. 

X.  J.  P.  U.  C.  R. Reports  of  the  Board  of  Public  Utilities  Com- 
missioners of  New  Jersey. 

P.  I.  P.  U.  C Philippine   Islands   Public    Utilities    Commis- 
sion. 

P.  S.  C.   (1st  Dist.  N.  Y.)    ..Public  Service  Commission  Reports,  First  Dis- 
trict New  Yorlc. 

P.  S.  C.  (2d  Dist  N.  Y.)    . .  Public    Service    Commission    Reports,    Second 

District  New  York. 

P.  S.  R^.   Public  Service  Regulation. 

Bate  Res.  Rate  Research,  published  by  the  National  Elec- 
tric Light  Association. 
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R.  I.  Bd*  B.  C  Rhode  Island  Board  of  Railroad  Commitsionera 

Reporta. 
St  J.  Ho.  P.  U.  C St.  Joaeph,  Ma,  Public  Utilitiea  Commiaaion. 

(No  regular  reports.)     1909-1913. 

St.  L.  Mo.  P.  S.  C St.  Louia,  Mo.,  Public  Senrice  Commiaaion. 

Tenn.  R.  C Tenneaaee  Railroad  Commission   (no  decisions 

publiahed).    Annual  Reports.    1897-1912. 
Wis.  R.  C.  B.   Wiaeonain  Railroad  Commission  Reports. 
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Conway  Electric  Light  &  P.  Co.,  In  Re (New  Hampahire)  931 

(3ook  T.  Atlantic  Coast  Line  R.  Co (North  Carolina)    (mem.)  854 

Cook  T.  Chicago,  St.  P.  M.  &  0.  R.  Co (Wisconsin)    (mem.)  919 

Coon  Bros.  Teleph.  CSo.,  Potomac  Teleph.  Co.  v 328 

Cooper  V.  Williamsville- Sherman  Teleph.   Co (Illinois)  19 

Corcoran,  In  Re   (California)    (mem.)  828 

Cordova  Teleph.  Co.,  In  Re (Illinois)    (mem.)  1103 

(Nottingham,   In   Re    (2   cases)     (Ohio)    (mem.)  834 

Coughanour  v.  South  Side  Elev.  R.  Co (Illinois)    (mem.)  929 

Council  Bluffs  v.  C^hioago,  Bt  &  Q.  R.  Co (Iowa)    (mem.)  920 

Creutz  V.  Western  United  Gas  &  Electric  Co ( Illinois)  902 

Crownover  Teleph.  Co.,.  In  Re   (Nebraska)  671 

Cudahy,  Milwaukee  Li^t,  Heat  &  Traction  Ck>.  v 893 

(Cumberland  County  Power  &  Light  Co.,  In  Ee  (4  cases) 

(Maine)    (mem.)  961 

Cumberland  Teleph.  ft  Teleg.  Co.,  In  Re   (Indiana)    (mem.)  830 

Curry  v.  Yoeemite  Valley  R.  Co.  (2  cases) (California)    (mem.)  914 

Curtis  Teleph.  Co.,  In  Re  (2  eases)    (Nebraska)    (mem.)  1106 

Outtridge  v.  San  Francisco  N.  ft  C.  R.  Co (California)    (mem.)  960 


Dameron  v.  St  Louis  ft  S.  F.  R.  Co (Missouri)    (mem.) 

Darrah  v.  Chicago,  B.  ft  Q.  R.  Co (Iowa)    (mem.) 

Davis  V.  Northern  C.  R.  Co ( Pennsylvania)    (mem.) 

Davis  V.  Watertown  Nat.  Bank  (Tex.  Civ.  App.) 


(mem.) 
(mem.) 
(mem.) 
(mem.) 
(mem.) 
(mem.) 


Dayton    Gas   Co.,   In    Re    (Ohio) 

Dayton  Power  ft  Light  Co.,  In  Re  (3  cases)    (Ohio) 

Dayton  Power  ft  Light  Co.,  In  Re   (Ohio) 

Defiance  Gas  ft  Electric  Co.,  In  Re  (Ohio) 

Defiance  Gas  ft  Electric  Co.,  In  Re (Ohio) 

De  Kalb  County  Teleph.  Co.,  In  Re (Illinois) 

De  Kalb-Sycamore  Electric  Co.,  In   Re   (Illinois) 

Delaware  Water  Co.,  In  Re (Ohio)    (mem.) 

Delphos  Electric  Light  ft  P.  C^o,.  In  Re   (Ohio) 

Delphos  Gas  Co.,  In  Re    (Ohio) 

Delphos  Gaa  Co.,  In  Re   (Ohio) 

Denver  Tramway  Co.,.  Caatle  Rock  M.  R.  ft  Park  v 

Detroit,  B.  C.  ft  W.  R.  Co.,  In  Re   (Michigan)    (mem.) 

Detroit,  M.  ft  T.  Short  Line  R.  Co.,  Monroe  v 

Diamond  Light  Co.,  In  Re   (Ohio)    (mem.) 


(mem.) 
(mem.) 
(mem.) 
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Dickey,  Ex  parte   ( W.  Va.  Sup.  Ct.)       OS 

Dobbina  t.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 

(WiBoonsin)    <mem. 

Dodge's  Point  Transp.  Co.  ▼.  Cero  Qordo  County (Iowa)    (mem. 

Dodson  ▼.  Great  Northern  R.  Co (Montana)    (mem. 

Douglas  Gas  Corp.,  In  Re (Arizona) 

Douglas  Teleph.  Co.,  In  Re  (Nebraska)    (mem. 


Eastern  Illinois  Independent  Teleph.  Co.,  In  Re (Illinois) 

Eastern  Iowa  Electric  Co.  v.  Dubuque  County (Iowa) 

Eastern  Oregon  Light  &  P.  Co.  Co.,  In  Re (Ohio) 

East  Liverpool  Traction  &  Light  Co.,  In   Re    (Ohio) 

East  Penn  Gaslight  Co.,  In  Re (Pennsylvania) 

Eaten  ▼.  Decatur  County   (Iowa) 

Economy  Electric  Light  A  P.  Co.,  In  Re ( Illinois) 

Elizabeth   Light  &   P.   Co.,   In   Re    (Illinois) 

Elwood  T.  Howard  &  C.  County (Iowa) 

Elyria  Teleph.  Co.,  In  Re (Ohio 

Empire  United  R.  Co.,  In  Re   (N.  Y.  Sd     Dist. 

Evansten  v.  Public  Service  Co ( IlUnois 

Evansten   R.   Co.,   In   Re    (Illinois)    ( 


(mem. 
(mem. 
(mem. 
(mem. 
(mem. 
(mem. 


( 
(mem. 


Fairfield  Twp.    Mut.   Teleph.   Co.,    In   Re    (Ohio)    (mem 

Fairfield  Twp.  Teleph.  Co.,  In  Re  (Ohio)    ( 

Fairmount,  In   Re   (North  Dakota)    ( 

Farmers'  &  M.  Teleph.  Co.,  In  Re    (Nebraska)    (mem. 

Farmers'   Committee  v.   Mountain   States  Teleph.   &  Teleg. 

Co (Montana 

Farmers'  Co-op.  Packing  Co.  ▼.  Chicago,  B.  &  Q.  R.  Co. 

( Wisconsin )    ( mem. 

Farmers*  Mut.  Teleph.  Co.,  In  Re (Illinois)    (mem. 

Farmers'  Mut.  Teleph.  Co.  v.  Central  U.  Teleph.  Co.   (Illinois 

Farmers'  Teleph.  Co.,  In  Re (Ohio)    (mem. 

Farmers'  Teleph.  Co.,  In  Re  (Indiana )    (mem. 

Farmers'  Transp.  Asso.  v.  Pennsyh'ania  R.  Co ( New  Jersey 

Farmers'  Tri  County  Teleph.  Co.,  In  Re   (Ohio)    (mem. 

Farmers'  United  Teleph.   Co.   v.   Central   U.   Teleph.   Co. 

(Indiana)    (mem. 

Farmingdale   Lighting  Co.,   In   Re    ( New  Jersey 

Fay  Water  Co.,  In   Re    (California)    (mem. 

Federal  Gas  &  Fuel  Co.,  In  Re (Ohio)    (mem. 

Federal  Warehouse  Co.«  In  Re   (Illinois)    (mem. 

Felker  t.   Chicago  ft    N.   W.   R.   Co (Wisconsin)    (mem. 

FeKs  V.  CleveUnd  C.  C.  ft  St.  L.   R.  Co (Illinois)    (mem. 

Finley  ▼.  St.  Louis  ft  S.  F.   R.  Co (Oklahoma)    (mem. 

Flint-Kyle  Teleph.   Co.,    Ex    parte    (Indiana)    (mem. 

Florence  ft  C.  C.  R.  Co.,   Colbum  v 

Forest  City  Teleph.  Co.,  In  Re (Illinois 

Forgan,  In  Re (Ohio)    ( mem. 
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Form   for   Filing   Certificatet  of  Notification,    In   Re 

( Pennsylvania )  ( mem. )  641 

Ft.  Seneca  Hut.  Tdeph.  Co.,  In  Re  (Ohio)  (mem.)  049 

Ft.  Wayne  Municipal  Water  Cp.^  £x  parte  (Indiana)  (mem.)'  855 

Franklin  Water,  Light  &  P.  Co.,  In  Re   (Indiana)  105 

Fredonia  &  R.  R.  Co.,  In  Re   (Illinois)  (mem.)  639 

Freeport  R.  &  Light  Co.,  In  Re (Illinois)  (mem.)  851 

Freeport  Teleph.  Co.,  In  Re    (Illinois)  (mem.)  947 

Freeport  Teleph.  Exch.  Co.,  In  Re   (Illinois)  (mem.)  947 

Free  Teleph.  Service,  In  Re   (Ohio)  (mem.)  960 

Free  Transportation,  In  Re    (District  of  Columbia)  (mem.)  962 

Fuchs  T.  Chicago  ft  N.  W.  R.  Co (Iowa)  (mem.)  920 

Fucha  V.  Chicago  &  N.  W.  R.  Co (Iowa)  (mem.)  927 

Fuel  Gaa  Co.,  In  Re   (Indiana)  (mem.)  848 

Fuhrmann  v.  Cataract,  Power  &  Conduit  Co. 

(N.  Y.  2d  Dist.)  (mem.)  262 

FuUer,  In  Re   (Connecticut)  ( mem.)  915 


Galena  Commercial  Club  v.  St.  Louis  &  S.  F.  R.  Co. 

(Kansas)    (mem.) 

Galeaburg  U.  Teleph.  Co.,  In  Re (Illinois)    (mem.) 

Gait  Block  Warehouse  Co.,  In  Re.     See  Tyler,  In  Re  

Galva  Electric  Co.,  In  Re ( Illinois)    (mem.) 

Galveston   Waterworks   Co.,  In  Re (Indiana) 

Gardner  Electric  Light  Co.,  In  Re 

(Mass.  Bd.  of  Gas  k  E.  L.  (Domrs.)    (mem. 

Garrison  v.   Union   P.   R.   Co ( Kansas)    ( mem. 

Gates  V.  Bridgeport  Toll  Bridge  Co (Wisconsin 

Gheffoli  ▼.   Marin   Water   &  P.   Co (California)    (mem. 

Gierke  v.  Chicago  ft  N.  W.  R.  Co.    (Wisconsin)    (mem. 

Gilkey  v.  Southern  P.  Co (Oregon)    (mem. 

Gillespie   Home   Teleph. .  Co.,  .In   Re (Illinois 

Gladora  Water  Co.,  In  Re   (California)    (mem. 

Glengarry  t.  Chicago,  M.  ft  St.  P.  R.  Co (Montana)    (mem. 

Glen  Teleph.  Co.,  In  Re  (New  Hampshire)    (mem. 

Glen  Teleph.  Co.,  In  Re  (New  Hampshire)    (mem. 

Goodhue,    In    Re    (Minnesota)    (mem. 

Government  Valley  (Do-op.  Teleph.  Co.,  In  Re....   (Wyoming)    (mem. 

Grand  Trunk  R.  Co.,  In  Re  (Maine)    (mem. 

Grand  Trunk  R.  System,  In  Re   (Maine)    (mem. 

Grange  Hall  Farmers'  Teleph.  Co.,  In  Re  (Wisconsin 

Grange   Teleph.   Co.,   In    Re (Illinois)    (mem. 

Grange  Teleph.  Co.,  In  Re   (Illinois)    (mem. 

Gratiot  County  Gas  Co.,  In  Re  (Michigan)    (mem. 

Great  Northern  R.  Co.,  In  Re   (South  Dakota)    (mem. 

Great  Northern  R.  Co.,  In  Re   (Minnesota)    (mem. 

Great  Northern  R.  Co.,  In  Re   (2  cases)    ..(North  Dakota)    (mem. 
Great  Shoahone  ft  T.  F.  Water  Power  Co.,  Twin  Falls  Com- 
mercial Club  V. 

Great  Western  Power  Co.,  In  Re (California) 
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Green  Bay  t.  Bay  Shore  Street  R.  Co (WiaeoiiBiii)     619 

Greendale,  In  Re   (California)    (mem.)  827 

Greenxille   Electric  Light  &  P.  Co.,   In  Re    (Ohio)    (mem.)  84 

Gregory  v.  Michigao  Air  Line  R.  Co.   (Michigan)    (mem.)  920 

Griep  t.  Chicago  Sl  N.  W.  R.  Co (Wisconsin)    (mem.)  923 

Hall  T.  Chicago,  R.  L  &  P.  R.  Co (Iow»)    (mam.)  916 

Hall  V.  Erie  R.  Co (New  Jersey)    (menk)  917 

Hall  v.  Lincoln  Traction  Co (Nebraska)    (mem.)  856 

Hamilton  County  Farmers*  Teleph.  Asso.,  In  Re  ..  (Nebraska)    (mem.)  1106 

Hamilton  Teleph.  Co.,  In  Re   (Missouri)    (mem.)  359 

Hampton  Waterworks  Co.,  In  Re  (3  cases)    (New Hampshire)    (mem.)  360 

Happy  Valley  Land  &  Water  Co.,  In  Re (California)    (mem.)  638 

Ilardwich,  In  Re  (Vermont)    (mem.)  848 

Harkncss,  McCammon  t 558 

Hartland  Station,  In  Re  (North  Dakota)    (mem.)  922 

Hartland  Station,  In  Re  (North  Dakota)    (mem.)  927 

Uayward    Water    Co.,    In    Re    (California)   834 

Herrin   Northern  R.   Co.,   In   Re    (Illinois)    (mem.)  639 

Herrin  Northern  R.  Co.,  In  Re  (Illinois)    (mem.)  851 

Hesper  v.  Great  Northern  R.  Co (M<mtana)    (mem.)  921 

Holt  Rural  Teleph.  Co.,  In  Re   (Michigan)    (mem.)  1104 

Home  Teleph.  Co.,   In   Re    (South  Dakota)    (mem.)  1106 

Howard  t.  Chicago,   St.  P.  M.  &  O.  R.  Co.    ..(Wisconsin)    (mem.)  924 

Hoyelton  Electric  Light  Co.,  In  Re  (Illinois)    (mem.)  860 

Hurst  T.  Erie  R.  Co * (Pennsylvania)    (mem.)  918 

Huse  Spool  &  Bobbin  Co.,  In  Re   (Maiae)    (mem.)  831 

Hussa  Bros.  Light  &  Water  Co.,  Bosshard  t 584 

Huston,   In   Re    (Illinois)    (mom)  830 

Hyattaville  Gas  &  Electric  Co.,  In  Re (Maryland)    (mem.)  350 

Idaho  &  W.  N.  R.  Co.,  In  Re   (leases)    (Idaho)    (mem.)  910 

Illinois  C.  R.  Co.,  In  Re  (7  cases)    (Illinois)    (mem.)  820 

Illinois   C.    R.    Co.,    In   Re    (5   cases)     (Ilhnoia)    (mem.)  830 

Illinois  Light  &  P.  Co.,  In  Re   (Illinois)    (mem.)  853 

Illinois  Northern  Utilities  Co.,  In  Re   (2  cases)    ..(Illinois)    (mem.)  850 

Illinois  Northern   Utilities   Co.,  In   Re    (Illinois)    (mem.)  851 

Illinois  Pipe  Line  Co.,  In  Re  (Illinois)    (mem.)  851 

Imperial  Grain  &,  Warehouse  Co.,  In  Re  (California)  636 

Indiana  Harbor  Belt  R.  Co.,  In  Re  (Illinois)    (mem.)  926 

Indiana  Utilities  Co.,  In  Re  ( Indiana)    (mem.)  831 

Indiana    Utilities   Co.,    In    Re    (Indiana)    (mem.)  848 

Interstate  Teleg.  0>.,  In  Re (California)    (mem.)  1102 

Inter-State  Teleph.  &  Teleg.  Co.,  In  Re (Illinois)    (mem.)  1103 

Investigation  of  Rates  and  Charges,  In  Re   (Nebraska)  55 

Irvington  Bd.  of  Trade  t.  Lehigh  Valley  R.  Co. . .  (New  Jersey)    (mem.)  917 

Jackson  County  Teleph.  Co.,  In  Re  (Illinois)    (mem.)  1104 

Jansen  Light  &  P.  Co.,  In  Re (Nebraska)    (mem.)  359 
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Janss  Co.,  In  Re   (California)    (mem.)  828 

Jantha  Light  &  Fuel  Ca,  In  Re   (Ohio)    (mem.)  84 

Jefferaon  &  M.  Teleph.  Co.,  In  Re   (Ohio)    (mem.)  949 

Johnston  City  Southern  R.  Co.,  In  Re ( Illinois)    (mem.)  639 

Johnston  Teleph.  Cik).,  In  Re    (Nebraska)    (mem.)  II05 

Johnstown   Commercial   Club   v.   Great   Western    R.    Co. 

( Colorado )    ( mem. )  915 

Johnstown  Teleph.  Co.,  Blairsyille  Teleph.  Co.  v 933 

Judge  V.  Chicago,  M.  &  St.  P.  R.  Co (North  Dakota)    (mem.)  854 

Kansas  Poetal-Teleg.-Cable  Co.,  State  ex  rel.  Caster  v 222 

Keefer   v.  Pennsylvania  R.   Co ( Pennsylvania)    (mem.)  918 

Keefer  v.  Pennsylvania  R.  Co (Pennsylvania)    (mem.)  922 

Kennebec  Farm  &  City  Teleph.   Co.,   In  Re    (Maine)  115 

Kenney,  C.  &  F.  Mut.  Teleph.  Co.,  In  Re  (Illinois)    (mem.)  1104 

Kenohio  l^tectric  Co.,  In  Re    (Ohio)    (mem.)  89 

KingfiehL  Water  Co.,  In  Re  (Maine)    (mem.)  961 

Kingston  v.  Atlantic  Coast  Line  R.  Co.   ..(North  Carolina)    (mem.)  922 

Kirby,   In  Re    (California)    (mem.)  827 

Klamath  Teleph.  dt  Teleg.  Co.,  In  Re (California)    (mem.)  827 

Klatt  v.  Chicago,  M.  &  St.  P.  R.  Co (South  Dakota)    (mem.)  922 

Knott  V.  Southwestern  Teleg.  &  Teleph.  Co (Missouri)  963 

Lafayette  Teleph.  Co.,  In  Re   (Indiana)    (mem.)  1104 

Lafayette  Waterworks,  In  Re  (Indiana)    (mem.)  962 

Lagunitaa  Development  Co.,  In  Re    (California)    (mem.)  827 

Lake  Erie  &  P.  R.  Co.,  In  Re (Ohio)    (mem.)  640 

Lake  Erie  A  W.  R.  Co.,  In  Re (Indiana)    (mem.)  929 

Lake  Erie  &  Y.  R.  Co.,  In  Re  (Ohio)    (mem.)  87 

Landon  v.  Lawrence  (Kansas)  763 

Lawrence,  Landon  v 763 

Lebanon  Teleph.  Exch.,  In  Re  (Illinois)    (mem.)  950 

Leef  ft  Vanden  Broeck,  In  Re (Illinois)    (mem.)  830 

Leister,  In  Re (Ohio)    (mem.)  949 

Levick  v.  Atchison,  T.  &  S.  F.  R.  Co (Oklahoma)    (mem.)  922 

Lewiston,  A.  &  W.  S.  R.  Co.,  In  Re   (2  cases)    (Maine)    (mem.)  961 

Light  &  W.  Commission,  In  Re  ( Wisconsin )  539 

Lima  Teleph.  &  Teleg.  Co.,  In  Re (Ohio)    (mem.)  83 

Lincoln,  In  Re  (New  Hampshire)    (mem. )  831 

Lizton  Mut.  Teleph.* Co.,  In  Re  (Indiana)    (mem.)  1104 

Lloyd,  In  Re   : (Ohio)    (mem.)  833 

Long  V.  Philadelphia  ft  R.  R.  Co (Pennsylvania)    (mem.)  922 

Louisiana  ft  A.  R.  Co.,  Ex  parte  (2  cases)   (Louisiana)    (mem.)  915 

Louisiana  ft  A.  R.  Co.,  Ex  parte  (3  cases)    (Louisiana)    (mem.)  916 

Louisiana  ft  A.  R.  Co.,  Ex  parte (Louisiana)    (mem.)  92V 

Lyman  v.  United  R.  ft  Electric  Co (Maryland)  39 

Lynn  Oaa  ft  Electric  Co.,  In  Re 

(Mass.  Bd.  of  Qob  ft  E.  L.  Comrs.)    (mem.)  125 

McCabe  r.  Great  Northern  R.  Co (Montana)    (mem.)  921 
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McCainmon  v.   Harkiiess    (Idaho 

McCarthy  Co.,  In  Re ( California)    (mem. 

McClelland,  In  Re   (California)    (mem. 

McHenry,  In  Re (Ohio)    ( mem. 

McKenna  v.  New  York,  N.  H.  &  H.  R.  Co (Rhode  Island 

McMillan  &,  McRea,  In  Re (Idaho)    (mem. 

Macon  R.  &  Light  Co.,  In  Re (Georgia 

Mahoning  County  Light  Co.,  In  Re (Ohio)    (mem. 

Maine  C.  R.  CJo.,  In  Re (Maine 

Maine  C.  R.  Co.,  In  Re   (8  cases)    (Maine)    (mem. 

Maine  C.  R.  Co.,  In  Re   (11  cases)    (Maine)    (mem. 

Manchester  Electric  Co.,  In  Re 

(Mass.  Bd.  of  Gas  &  E.  L.  Comrs.)    (mem. 

Manchester  Traction  Light  &  P.  Co.,  In  Re ( New  Hampshire 

Manila  R.  Co.,  In  Re  (Philippine  Islands)    (mem. 

Marathon  City  Teleph.  Co.,  In  Re  (Wisconsin)    (mem. 

Marion  Water  Co.,  In  Re (Ohio)    (mem. 

Marlatt,  In  Re   ( Ohio)    (mem. 

Marlborough-Hudson  Gas  Ck>.,   Petition  of 

(Mass.  Bd.  of  Gas  &  E.  L.  Comrs. 

Marlinton  v.  Marlinton  Service  Co (West  Virginia 

Marlinton  Service  Co.,  Marlinton  v 

Marquis  v.   Chicago  &,  M.  Electric  R.   Co (Illinois)    (mem. 

Mase  V.  Baltimore  &  O.  R.  Co (Ohio)    (mem. 

Mase  V.  Baltimore  &,  O,  R.  Co (Ohio)    (mem. 

Massillon  Electric  &  Gas  Co.,  In  Re   (Ohio)    (mem. 

Mathews  v.  Viola  Light  &  P.  Co.    ( Wisconsin 

Meier  v.  Chicago,  St.  P.  M.  &  O.  R.  Co (Wisconsin)    (mom. 

Melmore  Mut.  Teleph.  Co.,  In  Re   (Ohio)    (mem. 

Memphis,  D.  &  G.  R.  Co.,  In  Re    (Arkansas)    (mem. 

Meredith  Electric  Light  Co.,  In  Re   ....    (New  Hampshire)    (mem. 

Meriden  Teleph.  Co.,  In  Re   (Kansas)    (mem. 

Miami  Light,  Heat  &  P.  Co.,  In  Re (Ohio)    (mem. 

Michigan  C.  R.  Co.,  In  Re    (Michigan)    (mem. 

Michigan  State  Teleph.  Co.,  In  Re  (3  cases)    ....    (Michigan)    (mem. 

Michigan   State  Teleph.   Co.,  In   Re    (Michigan)    (mem. 

Middlepoint  Home  Teleph.  Co.,  In  Re (Ohio)    (mem. 

Middleville   Electric   Light   Co.,   In   Re    (New   York)    (mem. 

Milburn  &  A.  Teleph.  Co.,  In  Re  (Nebraska)    (mem. 

Milbury  Water  Co.,  In  Re  (Mass.  Bd.  of  Gas  &  E.  L.  6omrs.)    (mem. 

Miller  v.  Chicago,  &  A.  R.  Co (Illinois)    (mem. 

Milwaukee,  Milwaukee  Electric  R.  &  Light  Co.  v 

Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee   (Wisconsin 

Milwaukee  Light,  Heat  &  Traction  Co.  v.  Cudahy ( Wisconsin 

Milwaukee   Light,    Heat   &   Traction    Co.    v.    South   Milwaukee.      See 

Milwaukee  Light,  Heat  &  Traction  Co.  v.  Cudahy  

Minneapolis  &  R.  L.  &  M.  R.  Co.,  In  Re (Minnesota)    (mem. 

Minneapolis  &  R.  River  R.  Co.,  In  Re (Minnesota)    (mem. 

Minneapolis,  A  St.  L.  R.  Co.,  In  Re (Illinois)    (mem. 
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Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.,  In  Re  (North  Dakota)    (mem.)  918 

MissiBsippi  Valley  Teleph.  Co.«  In  Re (Illinois)    (mem.)  947 

Missoula  Street  R.  Co.,  Beauleiu  v 347 

Mobile  &  0.  R.  Co.,  In  Re    (Illinois)    (mem.)  926 

Modesto  Chamber  of  Commerce  y.  Southern  P.  Co (California) 

(mem.)  919 

Moher  t.  Pearl  City  Independent  Teleph.  Co (Illinois)    (mem.)  946 

Monk  Y.  Chicago,  St.  P.  M.  &  0.  R.  Co (Wisconsin)    (mem.)  923 

Monon  &  F.  Teleph.  Co.,  In  Re   (Indiana)    (mem.)  1104 

Monroe  v.  Detroit,  M.  &  T.  Short  Line  R.  Co (Mich.  Sup.  Ct.)  235 

Monroe  Independent  Teleph.  Co.,  In  Re   (Nebraska)  67 

Monterey  k  D.  M.  Heights  R.  Co.,  In  Re (California)    (mem.)  927 

Monterey  &  P.  G.  R.  Co.,  In  Re   ( California)    (mem.)  851 

Montpelier   Teleph.   Co.,    In    Re (Ohio)    (mem.)  833 

Mooreland  Rural  Teleph.  Co.,  In  Re (Indiana)    (mem.)  1104 

Morey  v.  Maine  C.  R.  Co.   . . , (New  Hampshire)    (mem.)  917 

Morley  y.  Texas  &  P.  R.  Co (Louisiana)    (mem.)  920 

Morrison  Teleph.   Co.,  In   Re    (Illinois)    (mem.)  639 

Morris  Teleph.  Co.,  In  Re    (Wisconsin)    (mem.)  1107 

Mosel  T.  San  Antonio  &  A.  P.  R.  Co (Texas)    (mem.)  923 

Motley  T.  DakoU  Cent.   Teleph.  Co.,    (South   Dakota)    (mem.)  1106 

Mountain  Light  k  Water  Co.,  In  Re (California)    (mem.)  828 

Mountain  States  Teleph.  k  Teleg.  Co.,  In  Re   (2  cases)    ..(Arizona) 

(mem.)  827 

Mountain  States  Teleph.  k  Teleg.  Co.,  In  Re (Idaho)    (mem.)  950 

Mountain  States  Teleph.  k  Teleg.  Co.,  Farmers'  Committee  v 62 

Mt.  Carmel  Public  Utility  k  Service  Co.,  In  Re  ..    (Illinois)    (mem.)  639 

Mt.  Grab  Teleph.   Co.,  In  Re    (Ohio)    (mem.)  949 

Mt.  Konocti.  Light  k  P.  Co.  v.  Thelen  (Cal.  Sup.  Ct.)  291 

Mt.  Pulaski  v.  Illinois  C.  R.  Co (Illinois)    (mem.)  920 

Moweaqua  Teleph.   Co.,   In   Re    (Illinois)  857 

Mutual  Electric  Co.,  In  Re   (Ohio)    (mem.)  89 

Mutual  Electric  Co.,  In  Re    (Ohio)    (mem.)  83S 

Narragansett  Electric  Lighting  Co.,  In  Re    (2  cases) 

(Rhode  Island)    (mem.)  963 

Nashua  t.  Great  Northern  R.   Co (Montana)    (mem.)  917 

Nashville  Electric  Light  Co.,  In  Re   (Illinois)    (mem.)  638 

National  Teleph.  k  Electric  Co.,  Waynesville  Teleph.  Exch.  v 496 

Nebraska  Portland  Cement  Co.  v.  Chicago,  B.  k  Q.  R.  Co.  (Nebraska)  64 

Nebraska  Steam  Road,  In  Re   ( Nebraska)    (mem. )  930 

Nebraska  Teleph.  0>.,  In  Re  (5  cases)    (Nebraska)    (mem.)  1105 

Nebraska  Teleph.  Co.,  In  Re   (3  cases)    (Nebraska)    (mem.)  1106 

Nebraska  Teleph.  Co.,  In  Re (South  Dakota)    (mem.)  1107 

Nebraska  Teleph.  Co.,  Scoutt  v 664 

Nedved  v.  Chicago,  M.  k  St.  P.  R.  Co (S.  D.  Sup.  Ct.)    (mem.)  927 

New  Bedford  Gas  k  Edison  Light  Ck>.,  In  Re 

(Mass.  Bd.  of  Gas  k  E.  L.  Comrs.)    (mem.)  125 

New  Concord  Teleph.  Co.,   In  Re    (Ohio)    (mem.)  940 

New  England  Teleph.  k  Teleg.  Co.,  In  Re  (3  eases)    (Maine)    (mem.)  961 
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Newland  ▼.  St.  Louis  &  S.  F.  R.  Go (Oklahoma) 

New  Mexico  Wool  Growers'  Asso.  ▼.  Aiehison,  T.  ft  8.  F.  R.  Co 

{N.  M.  Sup.  Ct.)    (mem. 

Kew  Orleans  G.  N.  R.  Co.,  £z  parte   (Louisiana)    <mem. 

New  Orleans,  T.  &  M.  R.  Co.,  Ex  parte (Louisiana)    (mem. 

New  York  C.  R.  Co.,  In  Re  (Ohio)    (mem. 

New  York,  N.  H.  &  H.  R.  Co.,  In  Re (Rhode  Island)    (mem. 

New  York,  N.  H.  &  H.  R.  Co.,  McKenna  v 

Niantic   Teleph.    Co.,    In    Re    (Illinois)    (mem. 

Noble  Fuel  Supply  Co.,  In  Re   (Ohio)    fmem. 

Noblesville  Heat,  Light  &  P.   Co.,  In  Re    (Indiana)    (mem. 

Norfolk  &  B.  Street  R.  Co.,  In  Re (Mass.  Public  Service  Com. 

Northern  Ohio  Traction J!b  Light  Co.,  In  Re (Ohio)    (mem. 

Northern  P.  R.  Co.,  In  Re   (Minnesota)    (mem. 

North  Parma  Teleph.   Co.,   In  Re    (Michigan)    (mem. 

North  Star  Electric  Co.  v.  Storey  County   (Iowa)    (mem. 

Northwestern  Ohio  Light  Co.,  In  Re   . .  -. (Ohio)    (mem. 

Northwestern  Teleph.  Co.,  In  Re   (Ohio)    (mem. 

Northwestern  Teleph.  Exch.  Co.,  In  Re   (Minnesota 

Northwestern   Teleph.    Exch.    Co.,    In    Re    ( Minnesota 

North   Yarmouth   Water   Co.,   In   Re    (Maine 

Norwalk,  Appeal  of ( Conn.  Sup.  Ct. 

Nunnelly,  Smith  v, 


Ocean  County  Gas  Co.,  In  Re ( New  Jersey 

Ohio  Fuel  Supply  Co.,  In  Re (Ohio)  (mem. 

Ohio  Gas  A  Electric  Co.,  In  Re   (Ohio 

Ohio  Gaslight  &  C.  Co.,   In   Re   (Ohio)  (mem 

Ohio  Gaslight  &  C.  Co.,  In  Re  (Ohio)  (mem. 

Ohio  Gaslight  ft  C.  Co.,  In  Re    (Ohio)  (mem. 

Ohio  River  Electric  R.  ft  P.  Co.,  In  Re (Ohio)  (mem. 

Ohio  Service  Co.,  In  Re  ( Ohio)  (mem. 

Ohio  Service  Co.,  In  Re   ( Ohio)  (mem. 

Ohio  State  Power  Co.,  In  Re   (Ohio)  (mem. 

Ohio  State  Teleph.  Co.,  In  Re  (Ohio)  (mem. 

Oil  Belt  Terminal  R.  Co.,  In  Re (Oklahoma)  (mem. 

Oldaker,    In    Re    (Ohio)  (mem. 

Omaha  ft  L.  R.  ft  Light  Co.,  In  Re   (Nebraska)  (mem. 

Onset  Water  Co.,  In  Re  . .   (Mass.  Bd.  of  Gas  ft  E.  L.  Comrs.)  (mem. 

Order  No.   109,  In  Re    ( Oklahoma)  (mem. 

Oregon  Short  Line  R.  Co.,  Jn  Re   (Idaho)  (mem. 

Oregon -Washington   Teleph.   Co.,    In   Re    (Oregon)  (mem. 

Orosi  Orange  Land  Co.,  In  Re   ( California)  (mem. 

Pacific  ft  I.  N.  R.  Co.,  In  Re  (Idaho)  (mem. 

Pacific  Electric  R.  Co.,  In  Re   (California)  (mem. 

Pacific  Teleph.  Co.,  In  Re ( California)  (mem. 

Packmayr,   In   Re    ( California)  (mem. 

Palmer  Teleph.  Co.,  In  Re (Nebraska)  (mem. 

Parkman   Teleph.  Co.,   In   Re    (Ohio)  <mem. 
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^arkton  Improv.  Asao.  v.  Peniisylviinm  R.  Co.    (Maryland)    (mem.)  920 

Parlier  Winery  Co.,  In  Re (California)    (mem.)  828 

Passaic  r.  Pnblie  Utility  Comrs (N.  J.  Err.  k  App.)  625 

PattenMn,  In  Re    (California)    (mem.)  827 

PstteraoB  t.  Publio  Utility  Comrs.     8eo  Passaic  v.  Public  Utility 

Comrs.    625 

Ptayment  for  Teleph.  ServLee,  In  Re (Washington)  951 

Payne  Home  Teleph.  Co.,   In  Re    , (Ohio)    (mem.)  832 

Pennsylvania  R.  Co.,  In  Re  (New  Jersey)    (mem.)  917 

Pennsylvania  R.  Co.,  Farmers'  Transp.  Aaso.  ▼ 242 

People  T.  Bridgeport  Bridge  Co.    See  Gates  v.  Bridgeport  Toll  Bridge 

Co. 602 

People  Y.  Chicago  4  A.  R.  Co (Illinois)    (mem.)  960 

People's  Mut.  Teleph.  Co.,  In  Be  (Indiana)    (mem.)  1104 

People's  Teleph.  Asso.,  In  Re  (Indiana)    (mem.)  831 

Pere  Marquette  R.  Co.,  In  Re  (Michigan)    (mem.)  917 

Perlcins,  In  Re (New  Hampshire)    (mem.)  852 

Perry  County  Teleph.  Co.,  In  Re   (Illinois)    (mem.)  852 

Pern  Heating  Co.,  In   Re    (Indiana)  502 

Peru  Heating  Co.,  In  Re   (Indiftna)    (mem.)  849 

Peialuma  ft  S.  R.  Co.,  In  Re (California)    (mem.)  928 

Peterson  r.  Camas  Prairie  R.  Co (Idaho)    (mem.)  926 

Peterson  r.  Chicago,  M.  &  St.  P.  R.  Co.   ..    (South  Dakota)    (mem.)  923 

Peterson  Ezp.  &  Van  Co.,  In  Re (lUinote)    (mem.)  853 

Peterson  Power  ft  M.  Co.  ▼.  Clay  County (Iowa)    (mem.)  848 

Phoenix  Street  R.  Co.,  In  Re (Axisona)    (mem.)  856 

Pierce,  In  Re   (Wisconsin)    (mem.)  856 

Pierce  Teleph.  Exeh.,  In  Re    (Nebraska)    (mem.)  1106 

Pigeon  Valley  Farmers'  Teleph.  Ca,  In  Be (Wisoonsin)    (mem.)  1107 

Pike  County  Teleph.  Co.  ▼.  Flint  Kyle  Teleph.  Co.  (Indiana)    (mem.)  946 

Pioneer  Teleph.  ft  Teleg.  Co.,  Comanche  Teleph.  Co.  v 695 

Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.,  In  Re  (Indiana)    (mem.)  930 

Pittsburgh,  Y.  ft  A.  R.  Co.,  In  Re (Ohio)    (mem.)  88 

Platte  Valley  Telefii.  Co.,  In  Re   (Nebraska)    (mem.)  359 

Platteville  Municipal  Waterworks,  In  Re   (Wisconsin)  705 

Plymouth  Electric  Light  Co.,  In  Re 

(Mass.  Bd.  of  Gas  ft  £.  L.  Comrs.)    (mem.)  124 
Plymouth  (Gaslight  Co.,  In  Re 

(Mass.  Bd.  of  Gas  ft  E,  L.  Comrs.)   (mem.)  125 

Plymouth  Gaslight  Co.,  In  Re    (Massachusetts)    (mem.)  851 

Pocatello  Realty  ft  Invest.  Co.,  In  Re (Idaho)    (mem.)  863 

Portland  R.  Light  ft  P.  Co.,  Social  Serrioe  Club  T 701 

Portland  Terminal  Co.,  In  Re   (Maine)    (mem.)  927 

Potomac  Electric  Power  Co.,  In  Re  . .   (District  of  Ck)lumbia)    (mem.)  359 

Potomac  Teleph.  Co.  v.  Coon  Bros.  Teleph.  Co (Illinois)  323 

Prospect,  G.  ft  B.  B.  Teleph.  Co.,  In  Re   (Wiaoonsin)  367 

Providence  Teleph.  Co.,  In  Re  (2  cases)    ....    (Rhode  Island)    (mem.)  963 

Public  Service  Co.,  Evanston  v 309 

Public  Service  Commission  v.  Water  Co (Nevada)  240 

Pnblie  Service  Commission  ▼.  Water  Utilities    (Montana)  866 
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Public  Service  Electric  Co.,  Bell  Electric  Motor  Co.  v 24S 

Public  Service  Gas  Co.  V.  Public  Utility  Commission 

(N.  J.  Err.  &  App.)  251 

Public  Service  R.  Co.,  In  Re   (New  Jersey)    <mem.)  76 

Public  Utilities  Commission  v.  Denver  &  I.  R.  Co.  (Colorado)    (mem.)  915 

Public  Utility  Commission,  Public  Service  Gas  Co.  v,    v  251 

Public  Utility  Comrs.,  Passaic  v v * . .  62« 
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Co (Illinois)    (mem.)  915 

Railroad  Commission  v.  Railroads- (Louisiana)  33 

Railroads,  Railroad  Commission  v. 33 

Ramos  v.  Manila  R.  Ck>.    (Philippine  Islands)    (mem.)  930 

Rankin  Electric  Light  Co.^  In  Re (Illinois)    (mem.)  850 

Raritan  River  R.  Co.,  In  Re (New  Jersey)  72 

Ravenswood  v.  Texas  &  P.  R.  Co. (Louisiana)    (mem.)  920 

Receivers  of  Central  U.  Teleph.  Ca,  In  Re   (18  cases) 

(Illinois)    (mem.)  948 

Receivers  of  Central  U.  Teleph.  Co.,  In  Re  (4  cases)   (Illinois)    (mem.)  949 

Receivers  of  Central  U.  Teleph.  Co.,  In  Re  (2  cases)   (Illinois)    (mem.)  960 

Regulations  of  Taximeters,  In  Re ( District  of  Colombia )  305 

Reid  v.  Chicago,  R.  I.  &  P.  R.  Co (Missouri)  906 

Reorganization  Committee  of  Western  Illinois  Teleph.  Co.,  In  Re 

(Illinois)    (mem.)  947 

Reorganization  Committee  of  Western   Illinois  Teleph.  Co.,  In  Re 

(Illinois)    (mem.)  948 

Republican  Valley  Teleph.  Co.,  In  Re   (Indiana)    (mem.)  1106 

Roachdale  Electric  Light  &  P.  Co.,  In  Re (Indiana)    (mem.)  849 

Robertson  v.  Minnci* polls  k  St.  L.  R.  Co. (Iowa)    (mem.)  924 

Rockford  City  Traction  Co.,  In  Re  (Illinois)    (mem.)  950 

Rock  Ford  Rural  Teleph.  Co.,  In   Re (Wyoming)    (mem.)  852 

Rockland,   In   Re >. (Maine)  35 

Roseville  Oil  &  Gas  Co.,  In  Re (Ohio)    (mem.)  834 

Rowland  v.  Saline  River  R.  Co (Ark.  Sup.  Ct.)  191 

Rumford  Falls  Light  &  Water  Co.,  In  Re    (Maine)  680 

Rupert  Electric  Co.,  Wiseman  v 901 

St.  Joseph  Valley  R.  Co.,  In  Re (Ohio)    (mem.)  87 

8t.  Louis  &  S.  F.  R.  Co.,  In  Re  (Arkansas)    (mem.)  926 

St.  Louis  &  S.  F.  R.  Co.,  Newland  v 89 

St.  Louis,  I.  M.  &  S.  R.  Co.,  Ex  parte (Louisiana)    (mem.)  916 

St.  Louis,  I.  M.  &  S.  R.  Co.,  In  Re (Arkansas)    (mem.)  919 

St.  Louis,  S.  &  P.  R.  Co.j  In  Re   (Illinois)    (mem.)  926 

St.  Louis  Southwestern  R.  Co.,  In  Re (Arkansas)    (mem.)  924 

Salem  Electric  Lighting  Co.,  In  Re 

(Mass.  Bd.  of  Gas  &  E.  L.  Comrs.)  803 

Saline  River  R.  Co.,  Rowland  v 191 

Salisbury  Water  Supply  Co.,  In  Re 

(Mass.  Bd.  of  Gas  k  E.  L.  Comrs.)    (mem.)  125 
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San  Bernardino  4  B.  B.  Co.,  |n  Be   (California) 

San  Diego  A  S.  £.  B.  Co.,  In  Be  (2  oaseB)    ....    (Ca^fornia) 

Sandusky  Gaa  k  Slectric  Co^,  In  Be  ........^ (Ohio) 

Sandusky  Teleph.  Co,  In.  Be ( Wisconain) 

Sandy  Biver  &  B.  L.  B.  Co.,  In  Be (Maine) 

San  Francisco,  In  Be (California) 

San  Frnnciseo-Oakland  Terminal  B,  Co.,  In  Be  (2  cases) 

(California) 

Sanger  Teleph.  Go.,  In  Be   (California) 

San  Jose  Water  Co.,  In  Be    (California 

Scobey  Commercial  Club  v.  Qreat  Northern  B.  Co.  (Montana)    (mem. 

Scoble  T.  New  York,  S.  &  W.  B,  Co 4,    (New  Jersey)    (mem. 

Scoutt  yr.  Nebraska  Teleph.  Co. (Nebraska 

Security   Elevator  Co.,  In  Be (lUinpia)    (mem. 

Security  Warehouse  ft  Elevator  Co.,  In  Be  ......    (Illinois)    (mem. 

Separate  Compartments,  In  Be   . . (Louisiana 

Seymour  ft  W.  Heat,  Light  ft  P.  Co.,  Ex  parte  .....  (Illinois)    (mem. 

Shelby  Water  Co.,  In  Be (Ohio) 

Sheriff  Street  Market  ft  Storage  Co.,  In  Be (Ohio) 

Sierra  Madre  Teleph.  ft  Teleg.  Co.,  In  Be  ....    (Caliiornia) 

Sierra  Valleys  B.  Co.,  In  Be (California) 

Smith  ▼.  Nunnelly    (West  Virginia 

Smith  ▼.  South  Los  Angles  Water  Co.   (California)    (mem. 

Smott  ▼.  Pacific  Gas  ft  Electric  Co (California)    (mem. 

Social  Serrice  Club  v.  Portland  B.  Light  ft  P.  Co (Oregon 

Soledad  Land  ft  Water  Co.,.  In  Be (Caliiornia)    (mem. 

South  Beloit  Water,  Gas  ft  Electric  Co.,  In  Be (Illinois 

Soothon  Counties  (Hs  Co.,  In  Be   (California 

Southern  Michigan  Teleph.  Co.,  In  Be (Michigan 

Southern  P.  Co.,  In  Be  (California)    (mem. 

Southern  B.  Co.,  Ex  parte (Indiana) 

Southern  B.   Co.,  In  Be (North   Carolina) 

South  Side  Irrig.  Co.,  In  Be>  ..... ...o,^  ♦  ............(Nebraska) 

Southwestern  Teleg.  ft  Teleph.  Co^  In. Be. ...... .,    (Missouri) 

Southwestern  Teleg.  ft  Teleph.  Co.,  In  Be (Missouri 

Southwestern  Teleg.  ft  Teleph.  Co.,  Knott  v 

Southwidc  Electric  Co.,  In  Be 

(Mass.  Bd.  of  Gas  ft  E.  L.  Comrs.) 

Spaulding,    In    Be    ;..«......     (California) 

Springlkeld  Gas  ft  Electric  Co.,  In  Be ,,    (Illinois) 

Springfield  Gas  Co.,  In  Be (Ohio) 

SpTingfleM  Gas  Co.,  In  Be (Ohio) 

SJMingfield  Gaslight  Co.,   In  Be   ..^^^^^^.    CMa^s^achusetts). 

Spi ingfteld .  Warehouse  Co.,  tn  )te. ( Illinois ) 

SUtc,  Atehison,  T.  ft  S*  F.  B.  Co.  v 

State  ex  rel.  Caster  v.  Kansas  Postal-Teleg.  Cable  Co.  (Kan.  Sup.  Ct. 
State  Hospital  v.  Eastern  Pennsylvania  B.  Go. 

(Pennsylvania)    (mem. 
State  Public  Utilities  Commission  v.  Erie  B.  (Do.  . . .  (Illinois)    (mem. 
State  Public  Utilities  Commission  ex  rel.  Alton  Bd.  of  Trade  v.  Atchi- 
son, T.  ft  S.   F.  R.  Co (Illinois) 
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Steinhauer  t.  Carroll  Connly   (I<yva) 

Sieubenville  R.  Co.,  Ib  Re    (Ohio) 

Stevens  ▼.  Kew  York  C.  R.  Co> (PennsylTaaia) 

Stock  Ticker  Case (Mass.  Public  Service 

Stock  Yard,  la  Re  use  of   » (Minneiota) 

Stock  Yard  at  Blabon,  In  Re    (North  Dakota) 

Stock  Yard  at  Colfax,  In  Re  (North  DakoU) 

Stock  Yard  at  Deling,  In  Re   (3  cases)    ..    (North  Dakota) 

Stock  Yard  at  Kindred,  In  Re   (North  Dakota) 

Stock  Yard  at  Panet,  In  Re (North  Dakota) 

Stock  Yard  at  Portland,  In  Re   (North  Dakota) 

Stock  Yard  at  Powers  Lake,  In  Re (North  Dakota) 

Stock  Yards,  In  Re   (Sooth  Dakota) 

Stock  Yards  at  Palerido,  In  Re    (North  Dakota) 

StoU,  In  Re  (California) 

Strasburg  Electric  Co.,  In  Re   (Ohio) 

Stray  horn  v.  Philadelphia  &  R.  R.  Co (Pennsylvania) 

Strouf  V.  Chicago  N.  W.  R.  Co ( WisconsiB) 

Suburban  Water  Co.,  In  Re    (Maryland) 

Suffolk  T.  Chicago,  M.  ft  St.  P.  R.  Co (Montana) 

Sullivan,  Ex  parte   i    (Texas  Crin 

Sullivan  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co.    ..    (Nebraska) 

Sullivan  County  Electric  Co.,  In  Re (Indiana) 

Summerfleld  Gkts  Co.,  In  Re   (Ohio) 
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Illinois  Light  &  P.  Co.,  In  Re  (mem. )    853 

Illinois  Northern  Utilities  Co.,  In  Re  (mem.)    850 

Illinois  Northern  Utilities  Co.,  In  Re  (mem.)    851 

Illinois  Pipe  Line  Co.,  In  Re   (mem.)    851 

Indiana  Harbor  Belt  R.  Co.,  In  Re  ( mem. )    926 

Inter-State   Teleph.   &   Teleg.    Co.,   In    Re    (mem.)     1103 

Jackson  County  Teleph.  Co.,  In  Re  ( mem. )    1104 

Johnston  City  Southern  R.  Co.,  In  Re   (mem.)    63» 

Kenney,  C.  &  F.  Mut.  Teleph.  Co.,  In  Re  (mem.)    1104 

Lebanon  Teleph.  Exch.,  In  Re   ( mem. )    950 

Leef  &  Vanden  Broeck,  In  Re   (mem. )    830 

Marquis  v.  Chicago  &  M.  Electric  R.  Co.   (mem.)    919 

Miller  v.  Chicago  &  A.  R.  Co.   (mem.)    930 

Minneapolis  &  St.  L.  R.  Co.,  In  Re   (mem.)    829 

Mississippi  Valley  Teleph.  Co.,  In  Re  ( mem. )    947 

Mobile  &  0.  R.  Co.,  In  Re  (mem.)    926 

Moher  v.  Pearl  City  Independent  Teleph.  Co.   (mem.)    946 . 

Morrison  Teleph.  Co.,  In  Re  (mem.)    639 

Mt.  Carmel  Public  Utility  &  Service  Co.,  In  Re   (mem.)    639 

Mt.  Pulaski  v.  Illinois  C.  R.  Co.    (mem.)    920 

Nashville  Electric  Light  Co.,  In  Re   (mem.)    638 

Niantic  Teleph.  Co.,  In  Re  (mem.)    830 

People  V.  Chicago  &  A.  R.  Co.   (mem.)    960 

Perry  County  Teleph.  Co.,  In  Re    (mem.)    852 

Peterson  Exp.  &  Van  Co.,  In  Re    (mem.)    853 

Potomac  Teleph.  Co.  v.  Coon  Bros.  Teleph.  Co 323 

Railroad  &  W.  Commission  ex  rel.  Schumacher  v.  Chicago  &  N.  W.  R. 

Co.    (mem.)    915 

Rankin  Electric  Light  Co.,  In  Re   (mem.)    850 

Receivers  of  Central  U.  Teleg.  Co.,  In  Re  (13  cases)    (mom.)    948 

Receivers  of  Central  U.  Teleph.  Co.,  In  Re   (4  cases)    (mem.)    949 

Receivers  of  Central  U.  Teleph.  Co.,  In  Re  (2  cases)    (mem.)    950 

Reorganization    Committee    of    Western    Illinois    Teleph.    Co.,    In    Re 

( mem. )    »47 
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Beorgauization    Committee    of    Western    Illinois    Telepb.    Co.,    In    Re 

(mem.)     948 

Rockford  City  Traction  Co^  In  Re   (mem.)    950 

St.  Louis,  S.  &  P.  R.  Co.,  In  Re   (mem.)    926 

Security  Elevator  Co.,  In  Re    ( mem. )    853 

Security  Warehouse  &   Elevator  Co.,  In  Re    ( mem. )    830 

Seymour  &,  W.  Heat,  Light  &,  P.  Co.,  Ex  parte   (mem.)    ...*....*....  850 

South  Beloit  Water,  Gas  &  Electric  Co.,  In  Re 327 

Springfield  Gas  &  Electric  Co.,  In  Re  (mem.) 850 

Springfield  Warehouse  Co.,  In  Re    ( mem. )    853 

State  Public  Utilities  Commission  v.  Erie  R.  Co.   (mem.)    902 

State  Public  Utilities  Commission  ex  rel.  Alton  Bd.  of  Trade  v.  Atchi- 
son, T.  &  S.  F.  R.  Co 10 

Twin  Falls,  In  Re   (mem.)    679 

Vermont  Teleph.  &  Exch.  Co.,  In  Re    (mem.)    1102 

Wayne   County  Mut.  Teleph.  Co.  v.  Commercial  Teleph.  &  Telcg.  Co.  673 

Waynesville  Teleph.  Exch.  v.  National  Teleph.  &  Electric  Co 496 

Western  United  Gas  &  Electric  Co.,  In  Re   317 

Western  United  Gas  &  Electric  Co.,  In  Re   (mem.)    638 

Western  United  Gas  &  Electric  Co.,  In  Re   (mem.)    851 

Westfield-Kansas  Teleph.  Co.,  In  Re   (niem.)    948 

West  Shore  S.  S.  Co.,  In  Re   (mem.)    852 

Wright   Co.,  In  Re   (mem.)    851 

Indiana. 

Anderson,  In  Re  (mem.)   962 

Ashley,    In    Re     (mem.)     831 

ATilla  Mut.  Teleph.  Co.  v.  Western  U.  Teleg.  Co.   (mem.)    853 

Cayuga  Electric  Ck).,  In  Re   (mem.)    848 

Cioero  Light  &  P.  Co.,  In  Re   (mem.)    831 

Cumberland  Teleph.  &  Teleg.  Co.,  In  Re   (mem.) 830 

Farmers'   Teleph.  Co.,  In   Re    (mem. )     1106 

Farmera*  United  Teleph.  Co.  v.  Central  U.  Teleph.  Co.    (mem.)    946 

Flint- Kyle  Teleph.  Ck).,  Ex  parte  (mem. )    1104 

F^.  Wayne  Municipal  Water  Co.,  Ex  parte   (mem. )    855 

Franklin  Water,  Light  &  P.  Co.,  In  Re 105 

Fuel  Gaa  Co.,  In  Re   (mem.)    848 

Galveston  Waterworks  Co.,  In  Re   27 

Indiana  L^tilities  Co.,  In  Re  ( mem. )    831 

Indiana  L^tilities  Co.,  In  Re  ( mem. )    848 

Lafayette  Teleph.  Co.,  In  Re   (mem.)    1104 

Lafayette    Waterworks,    In    Re    ( mem.)     962 

Lake  Erie  &  W.  R.  Co.,  In  Re  (mem)    929 

Licton   Mut.  Teleph.   Co.,  In  Re    (mem.)    1104 

Monon  &  F.  Teleph.  Co.,  In  Re   (mem. ) 1104 

Mooreland  Rural  Teleph.  Co.,  In  Re   (mem.)    1104 

Noblesville  Heat,  Light  k  P.  Co.,  In  Re  (mem.)    831 

People's  Mut.  Teleph.  Co.,   In  Re    (mem.)    1104 

People's  Teleph.  Asso.,  In  Re    (mem.)    831 
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Peru  Heating  Co.,  In  Re  502 

Peru  Heating  Co.,  In  Re   ( mem. )    849 

Pike  County  Tdeph.  Co.  t.  Flint  Kyle  Teleph.  Co.  (mem.)    94tt 

Pittaburgh,  C.  C.  A  St.  L,  R.  Co.,  In  Re  (mem.)   930 

Purviance  v.  Attica  339 

Republican  Valley  Teleph.  Co.,  In  Re  (mem.)    1106 

Roachdale  Electric  Light  A  P.  Co.,  In  Re   (mem.)    849 

Southern  R.* Co.,  Ex  parte  (mem.)    920 

Sullivan  County  Electric  Co.,  In  Re   (mem.)    849 

Talma  Teleph.  Co.,  In  Re   (mem.)    831 

Topeka  Water  Co.,  In  Re  (mem.)    639 

Topeka  Water  Co.,  In  Re  (mem.)    848 

United  Pub.  Service  Co.,  In  Re   (mem.)    830 

West  Point  Co-Op.  Teleph.  Co.,  In  Re   (mem.)    1104 

Whitley  County  Teleph.  Co.  v.  Farmers*  Mut.  Teleph.  Co.  (mem.)   ....  946 

Iowa. 

Centerville  Light  ft  P.  Co.  ▼.  Appanoose  County  (mem.)    847 

Council  Bluffs  v.  Chicago,  B.  &  Q.^R.  Co.    (mem.)    920 

Darrah  ▼.  Chicago,  B.  &  Q.  R.  Co.   (mem.)    920 

Dodge's  Point  Transp.  Co.  v.  Cero  Gordo  County   (mem.)    847 

Eastern  Iowa  Electric  O).  v.  Dubuque  County   (mem.)    847 

Eaton  T.  Decatur  County  (mem.)    847 

Elwood  V.  Howard  &  C.  Coimty    (mem.)    847 

Fuchs  ▼.  Chicago  &  N.  W.  R.  Co.   (mem.)    920 

Fuchs  V.  Chicago  &  N.  W.  R.  Co.   (mem.)    927 

Hall  V.  Chicago,  R.  I.  &  P.  R.  Co.  (mem.)   916 

North  Star  Electric  (>>.  v.  Storey  County  (mem.)    848 

Peterson  Power  &  Mill.  Co.  v.  Clay  County   (mom.)    848 

Robertson  v.  Minneapolis  &  St.  L.  R.  Co 924 

Steinhauer  t.  Carroll  County  (mem.)    848 

Kansas. 

Galena  Commercial  Club  v.  St.  Louis  &  S.  F.  R.  Co.   (mem.)    920 

Garrison  v.  Union  P.  R.  Co.   (mem.)    920 

Meriden  Teleph.  Co.,   In   Re    (mem.)    1104 

liouistana. 

Arkansas,  L.  &  O.  R.  Co.,  Ex  parte    (mem.)    916 

Conrad  t.  Louisiana  R.  A  Nav.  (3o.   (mem.)    916 

Louisiana  &  A.  R.  dk).,  Ex  parte  (2  cases)    ( mem.)    915 

Tx>uisiana  ft  A.  R.  Co.,  Ex  parte  (3  eases)    (mem. )    916 

Louisiana  ft  A.  R.  Co.,  Ex  parte   (mem. )    927 

Morley  v.  Texas  ft  P.  R.  Co.   (mem.)    920 

New  Orleans  G.  N.  R.  Co.,  Ex  parte  (mem.)    916 

New  Orleans,  T.  ft  M.  R.  Co.,   Ex  parte    (mcm.^    915 

Railroad  Commission   t.   Railroads    33 
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Kavenswood  v.  Texas  &  P.  R.  Co.   (mem.)    920 

St.  Louis,  I.  M.  &  S.  R.  Co.,  Ex  parte  (mem.)    916 

Separate  Compartmeats,  In  Re 32 

Tocas  &  P.  R.  Co.,  £x  parte  (3  4»u»e8)    (mem.)    016 

Trinity  v.  Ix>uisiajm  &' A.  R.  Co.   (mem.)    915 

Trinity  t.  Louisiana  ft  A.  R.  Co.   (mem.)    916 

Trinity  t.  LouisianA  ft  A.  R.  Co.   (mem.)    930 

Maine. 

Aroostook  Valley  R.  Co.,  In  Re   (mem.)    961 

Atlantic  Shore  R.  Co.,  In  Re    (mem.)     962 

Augusta  6.  ft  B.  S.  B.  Co.,  In  Re   (2  cases)    (mem.)    962 

Bangor  ft  A.  R.  Co.,  In  Re 119 

Bangor  ft  A.  R.  Co.,  In  Re  (4  cases)    (mem.)    961 

Bangor  ft  A.  R.  Co.,  In  Re  (3  cases)    (mem.)    962 

Bangor  R.  ft  Electric  Co.,  In  Re   (mem.)    061 

Bar  Harbor  ft  U.  River  Power  Co.,  In  Re   (mem.)    639 

Biddleford  ft  S.  Water  Co.,  In  Re   (mem.)    961 

Boston  ft  M.  R.  Co.,  In  Re   (2  cases)    (mem.)    961 

Coburn  S.  B.  Co.,  In  Re  (mem.)   962 

Coburn  S.  S.  Co.,  In  Re  (mem.)    962 

Cumberland  County  Power  ft  Light  Co.,  In  Re  (4  casos)    (mem.) 961 

Grand  Trunk  R.  Co.,  In  Re  (mem.)    927 

Grand  Trunk  R.  System,  In  Re  (mem.)   961 

Huse  Spool  ft  Bobbin  Co.,  In  Re  (mem.)    831 

Kennebec  Farm  ft  City  Teleph.  Co.,  In   Re    115 

.  Kingfield  Water  Co.,  In  Re   (mem.)    961 

Lewiston,  A.  W.  Street  R.  Co.,  In  Re  (2  cases)    (mem.)    961 

Maine  C.  R.  Co.,  In  Re  (8  cases)    (mem.)    961 

Maine  0.  R.  Co.,  In  Re   (11  cases)    (mem.)    962 

New  England  Teleph.  ft  Teleg.  Co.,  In  Re   (3  cases)    (mem.)    961 

North  Yarmouth  Water  Co.,  In  Re 109 

Portland  Terminal  Co.,   In  Re    (mem.)    927 

Rockland,  In  Re   35 

Rumford  Falls  Light  ft  Water  Co.,  In  Re   680 

Sandy  River  ft  R.  L.  R.  Co.,  In  Re  (mem.)    962 

Tyler,  In  Re 691 

Van  Buren  Bridge  Co.,  In  Re  (mem.)    930 

Wardwell,  In  Re  (mem.)    831 

Warren,  In  Re  (mem.)    831 

York  Shore  Water  Co.,  In  Re  (mem.)    961 

Blarylnnd. 

Hyattsville  Gas  ft  Electric  Co.,  In  Re  (mem.)    359 

Lyman  v.  United  R.  ft  Electric  Co 39 

Parkton  Improv.  Asso.  v.  Pennsylvania  R.  Co.  ^mem.)    920 

Suburban  Water  Co.,  In  Re  (mem. )    359 
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Massachusetts. 

Blue  Hill  Street  R.  Co.,  In  Re 370 

Brockton  Gaslight  Co.,  In  Re  (mem.) 851 

Cambridge  Electric  Light  Co.,  In  Re  (mem.)    125 

Gardner  Electric  Light  Co.,  In  Re    (mem.)    124 

Lynn  Gas  &  Electric  Co.,  In  Re  (mem.) 125 

Manchester  Electric  Co.,   In   Re    (mem.)    124 

Marlborough-Hudson  Gas  Co.,  Petition  of  121 

Milbury  Water  Co.,  In  Re   (mem. )    124 

Xew  Bedford  Gas  &  Edison  Light  Co.,  In  Re  (mem.)    125 

Norfolk  &  B.  Street  R.  Co.,  In  Re 411 

Onset   Water   Co.,   In   Re    (mem.)     124 

Plymouth  Electric  Light   Co.,   In  Re    (mom.)     124 

Plymouth  Gaslight  Co.,  In  Re   (mem.)    125 

Plymouth  Gaslight  Co.,  In  Re   (mem.)    851 

Salisbury   Water   Supply   Co.,    In    Re    ( mem. )     125 

Southwick  Electric  Co.,  In  Re  (mem.)    125 

Springfield   Gaslight   Co.,   In   Re    (mem.)     831 

West  Boston  Gas  Co.,  In  Re  (mem.)    125 

Michigan. 

Benton  Harbor  ▼.  Cleveland,  C.  C.  &  St.  L.  R.  Co.   (mem.)    917 

Blixt,  In  Re  (mem.)    963 

Cincinnati  Northern  R.  Co.,  In  Re  (mem.)    639 

Citizens'  Teleph.  Co.,  In  Re  (mem.)    1104 

Coloma  Teleph.  Co.,  In  Re   (mem.)    1104 

Detroit,  B.  C.  &  W.  R.  Co.,  In  Re  (mem.)    639 

Gratiot  Coimty  Gas  Co.,  In  Re   (mem.)    639 

Gregory  v.  Michigan  Air  Line  R.  Co.  (mem.)    920 

Holt  Rural  Teleph.  Co.,  In  Re  (mem.)   1104 

Michigan  C.  R.  Co.,  In  Re  (mem.)    030 

Michigan  State  Teleph.  Co.,  In   Re    (3  cases)     (mom.)     831 

Michigan  State  Teleph.  Co.,  In  Re    (mem.)    1104 

North  Parma  Teleph.  Co.,  In   Re    (mem.)    1104 

Pere  Marquette  R.  Co.,  In  Re   (mem. )    917 

Southern  Michigan  Teleph.  Co.,  In  Re 41 

Tillstrom,   In  Re    (mem.)     963 

Waldron  Teleph.  Co.,  In  Re   (mem.)    1104 

Wexford  Independent  Teleph.   Co.,   In   Re    (mem.)     1104 

Winston,   In  Re    (meuL)    831 

MinncHOta. 

American  Iron  &  Supply  Co.  v.  (ireat  Northern  R.  Co.    (mem.)    ....  854 

Bock,   In  Re    (mem. )     921 

Burchard,   In   Re    ( mem. )     921 

Butterfield,  In  Re  (mem.)    917 

Commercial  Club,  In  Re  ( mem. )    856 
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Goodhue,  In  Re   (mem.)    92] 

Great  Northern  R.  Co.,  In  Re  (mem.) 924 

Minneapolis  &  R.  L.  &  M.  R.  Co.,  In  Re  (mem.) 921 

Minneapolb  &  R.  River  R.  Co.>  In  Re  (mem.) 928 

Northern   P.  R.  Co.,  In   Re    (mem.) 921 

Northwestern  Teleph.  Exch.,  In  Re 694 

Northwestern  Teleph.  Exch.  Co.,  In  Re   344 

Stock  Yard,  In  Re  use  of  ( mem. )   , 924 

Tri  State  Teleph.  &  Teleg.  Co.,  In  Re  (mem.) 848 

Missouri. 

Banta,  In  Re    (mem.)    831 

Dameron  v.  St.  Louis  &  S.  F.  R.  Co.   (mem.)    917 

Hamilton  Teleph.  Co.,  In  Re  (mem.)    , . .  359 

Southwestern  Teleg.  &  Teleph.  Co.,  In  Re  (mem.) 831 

Montana. 

Beauleiu  v.  Missoula  Street  R.  Co 347 

Comanche  v.  Great  Northern  R.  Co.   ( mem. )    921 

Dodson  T.  Great  Northern  R.  Co.    (mem. )    917 

Farmers'  Committee  v.  Mountain  States  Teleph.  &  Teleg.  Co 52 

Glengarry  v.  Chicago,  M.  A  St«  P.  R.  Co.  (mem.)    921 

Hesper  ▼.  Great  Northern  R.  Co.   (mem. )    921 

MeCabe  v.  Great  Northern  R.  Co.    (mem.)    921 

Nashua  ▼.  Great  Northern  R.  Co.  ( mem. )    917 

Scobey  Commercial  Club  v.  Great  Northern  R.  Co.   (mem.)    917 

Suffolk  V.  Chicago,  M.  &  St.  P.  R.  Co.  (mem.)    921 

Thompson  ▼.  Great  Northern   R.   Co.    (mem.)     924 

Whitefish  v.  Great  Northern  R.  Co.  (mem.)    921 

Nebraska. 

Amsworth  Teleph.  Co.,  In  Re  (mem.)    1105 

Amherst  Independent  Teleph.   Co.,  In  Re    (mem.)    640 

Ansley  Teleph.  Co.,   In  Re    (mem.)    1105 

Chapman  Teleph.  Asso.,   In  Re    ( mem. )    640 

Chardon  Teleph.  Co.,  In  Re   (mem.)    1106 

Chester  Teleph.  Co.,  In  Re    (mem.)    1105 

Chicago,  St.  P.  M.  &  O.  R.  Co.,  In  Re  (mem.)    359 

Crownover   Teleph.    Co.,    In    Re    571 

Curtis  Teleph.  Co.,   In  Re    (2  cases)     (mem.)    1106 

Douglas   Teleph.    Co.,    In    Re    (mem.)     1105 

Farmers'  &  M.  Teleph.  Co.,  In  Re   (mem.)    1106 

Hall  y.  Lincoln   Traction   Co.    (mem. )     856 

Hamilton  County  Farmers'  Teleph.  Asso.,  In  Re   (mem.)    1106 

.Tansen  Light  k  P.  Co.,  In  Re   (mem. )    359 

Johnston  Teleph.  Co.,  In  Re  (mem.)    1105 

Milbnrn  A  A.  Teleph.  Co.,  In  Re   (mem. )    1105 
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Monroe  Independent  Teleph.  Co.,  In  Re   •  57 

Nebraska  Portland  Cement  Co.  v.  Chicago,  B.  &  Q.  R.  Co 04 

Nebraska  Steam  Road,  In  Re   (mem.)    930 

Nebraska  Teleph.  Co.,  In  Re  (5  cases)    (mem.)    1105 

Nebraska  Teleph.  Co.,  In  Re  (3  cases)    (mem.)    1106 

Omaha  &  L.  R.  &  Light  Co.,  In  Re  (mem.)   963 

Palmer  Teleph.  Co.,  In  Re  (mem.)    1106 

Pierce  Teleph.  Exch.,  In  Re   (mem.)    1106 

Platte  Valley   Teleph.   Co.,   In    Re    (mem.)     359 

Rates  ft  Charges,  In  Re  Investigation  of   55 

Scoutt    V.    Nebraska    Teleph.    Co 664 

South  Side  Irrig.  Co.,  In  Re  (mem.)    359 

Sullivan  v.  Chicago,  St.  P.  M.  ft  0.  R.  Co.  (mem.)   917 

Ulysses  Independent  Teleph.  Co.,  In  Re   (mem.)    640 

Union  Mut.  Teleph.  Co.,  In  Re   (mem.)    1105 

Union  Tekamah,  In  Re   (mem.)    1106 

Union  Teleph.  Co.,  In  Re  (mem.)    1105 

Valparaiso  Teleph.  Co.,  In  Re 578 

Nevada. 

Public  Service  Commission'  v.  Water  Co 240 

New  Hampshire. 

Canaan  Electric  Co.,  In  Re  (mem.)    832 

Conway  Electric  Light  ft  P.  dk).,  In  Re   (mem.)    851 

Glen  Teleph.  Co.,  In  Re  (mem. )    360 

Glen   Teleph.  Co.,  In  Re    (mem.)    852 

Hampton  Waterworks  Co.,  In  Re   (3  cases)    (mem.)    360 

Lincoln,   In   Re    (mem.) 831 

Manchester   Traction   Light  ft  P.   Co.,   In  Re    366 

Meredith  Electric  Light  Co.,   In  Re    ( mem. )     832 

Morey  v.  Maine  C.  R.  Co.    (mem. ) 917 

Perkins,  In  Re  ( mem. )    862 

Taylor,  In  Re    (mem. )    832 

Union  Teleph.  Co.,  In  Re  (mem.)    360 

Van   Auben,   In   Re    ( mem. )    851 

Wakefield  Teleph.  Co.,   In   Re    (mem.)     360 

Warren  Water  ft  Light  Co.,  In  Re   (mem. )    864 

New  Jersey. 

Acquackanonk    v.    Erie    R.    Co.     ( mem. )     921 

Andover  Gardens  Co.,  In  Re    ( mem. )    927 

Bell  Electric  Motor  Co.  v.  Public  Service  Electric  Co 248 

Farmers'  Transp.  Asso.  v.  Pennsylvania  R.  Co 242 

Farmingdale  Lighting  Co.,  In  Re 515 

Hall  V.  Erie  R.  Co.  (mem.)    917 

Irvington  Bd.  of  Trade  v.  Lehigh  Valley  R.  Co.   (mem.)    917 
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Ocean  County  Gas  Co.,  In  Re  76 

Pennsylvania  R.  Co.,  In  Re    ( mem. )    017 

Public  Service  R.  Co.,  In  Re   (mem.)    76 

Raritan  River  R.  Co.,  In  Re 72 

Scoble  V.  New  York,  S.  &  W.  R.  Co.  (mem.)   921 

Trenton,   L.  &  S.   R.   Co.,   In  Re    (mem.)    76 

Wildwood  Waterworks  Co.,  In  Re  (mem.)    832 

New  York. 

Buffalo  General   Electric   Co.,   In   Re    257 

Empire  United  R.  Co.,  In  Re 263 

Fuhrmann  v.  Cataract,  Power  &  Conduit  Co.   (mem.)    262 

Middleville  Electric  Light  Co.,  In  Re   (mem.)    854 

Ulster  &  D.  R.  Co.,  In  Re   126 

North  Carolina. 

Ansonville  ▼.  Winston-Salem  Southbound  R.  Co.   (mem.)    022 

Cook  V.  Atlantic  Coaat  Line  R.  Co.   (mem.) 854 

Kingston  v.  Atlantic  Coast  Line  R.  Co.   (mem.)    022 

Southern   R.   C^.,   In    Re    (mem.)     018 

North  Dakota. 

Fairmount,    In    Re    (mem.)     022 

Great  Northern  R.  Co.,  In  Re   (2  cases)    (mem.)    027 

Hartland  Station,  In  Re   (mem.)    022 

Hartland  Station,  In  Re  (mem.)    027 

Judge  y.  Chicago,  M.  ft  St.  P.  R.  Co.  (mem.)    854 

Minneapolis,  St.  P.  ^  S.  Ste.  M.  R.  Co.,  In  Re  (mem.)    018 

Stock  Yard  at  Blabon,  In  Re   (mem.)    02$ 

Stock  Yard  at  Colfax,  In  Re  (mem.)    025 

Stock  Yard  at  Deering,  In  Re  (3  cases)    (mem.)    025 

Stock  Yard  at  Kindred,  In  Re  (mem.)    025 

Stock  Yard  at  Paneta,   In  Re    (mem.)    025 

Stock  Yard  at  Portland,  In  Re    (mem.)    025 

Stock  Yard  at  Powers  Lake,  In  Re    (mem.)    025 

Stock  Yards  at  Palermo,  In  Re   (mem.)    025 

Ohio. 

Adena,  C.  N.  A.  R.  Co.,  In  Re  (mem.)    640 

Ahrerdton  Telepb.  Co.,  In  Re   (mem.)    833 

Ann  Arbor  R.  Co.,  In  Re  (mem.)    87 

Archbold  ft  S.  Oas.  Co.,  In  Re  (mem.)   640 

Athens  Electric  Co.,  In  Re   ( mem. )    86 

Athens  Electric  Co.,  In  Re  (mem.)    832 

Bascom  Farmers'  Mut.  Teleph.,  In   Re    ( mem. )    , .  049 

Berea  Pipe  Line  Co.,  In  Re  (mem.)    86 
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Bradford  &  G.  Electric  Light  &  P.  Co.,  In  Re  (mem.)    87 

Brookville  &  L.  Lighting  Co.,  In  He   (mem. )    84 

Buckeye  Pipe  Line  Co.,  In  Re   (2  cases)    (mem.)    832 

Canton  Electric  Co.,  In  Re   (mem.)    88 

Central  Dist.  Teleph.  Co.,  In  Re  (2  cases)    (mem.)    833 

Central  Dist.  Teleph.  Co.,  In  Re   (2  cases)    (mem. )    94d 

Chesapeake  &  O.  R.  Co.,   In  Re    (mem.) 87 

Cincinnati,  L.  &  N.  R.  Co.,  In  Re  (mem.)   84 

Cincinnati  Northern  R.  Co.,  In  Re    ( mem. )    640 

Circleville  Light  &  P.  Co.,  In  Re  (mem.)    84 

Cleveland    &    P.    R.    Co.,    In    Re    (mom.)     84 

Cleveland   &   P.   R.    Co.,    In   Re    (mem.)     640 

Cleveland,  P.  &  A.  R.  Co.,  In  Re    (mem.)    88 

Cleveland  P.  A  E.  R.  Co.,  In  Re  (mem.)   87 

Cleveland,  S.  W.  &  C.  R.  Co.,  In  Re  (2  cases)    (mem.)    86 

Columbus  R.  Power  &  Light  Co.,  In  Re   ( mem. )    83 

Columbus  R.  Power  &  Light  Co.,  In  Re  ( mem. )    86 

Conneaut   Teleph.   Co.,   In   Re    (mem.)     88 

Cottingham,  In  Re  (2  cases)    ( mem. )    834 

Dayton  Gas  Co.,  In  Re   (mem.)    640 

Dayton  Power  &  Light  Co.,  In  Re  (3  cases)    (mem.)    86 

Dayton  Power  &  Light  (Do.,  In  Re  (mem.)    640 

Defiance  Gas  &  Electric  Co.,  In  Re    ( mem. )     85 

Defiance  Gas  k  Electric  Co.,  In  Re  (mem. )    832 

Delaware  Water  Co.,  In  Re    (mem.)    88 

Delphos  Electric  Light  &  P.  Co.,  In  Re  (mem.)    834 

Delphos  Gas  Co.,  In  Re  (mem.)    87 

Delphos  Gas  Co.,  In  Re    (mem.)    883 

Diamond  Light  Co.,  In  Re  (mem.)    84 

Eastern  Oregon  Lig^t  &  P.  Co.,  In  Re  ( mem. )    060 

East  Liverpool  Traction  ft  Light  Co.,  In  Re  (mem.)    88 

Elyria  Teleph.  Co.,  In  Re 70 

Fairfield  Twp.  Mut.  Teleph.   Co.,  In   Re    (mem.)     833 

Fairfield  Twp.  Teleph.  Co.,  In  Re   (mem.)    89 

Farmers'  Teleph.  Co.,  In  Re   (mem. )    833 

Farmers'  Tri  Coimty  Teleph.  Co.,  In  Re   (mem.)    832 

Federal  Gas  &  Fuel  Co.,  In  Re  (mem.)   86 

Forgan,  In  Re   (mem.)    832 

Ft.  Seneca  Mut.  Teleph.  Co.,  In  Re   (mem.)    949 

Free  Teleph.  Service,  In  Re    ( mem. )    960 

Greenville  Electric  Light  &  P.  Co.,  In  Re  (mem.)    : 84 

Jantha  Light  &  Fuel  Co.,  In  Re    (mem.)    84 

Jefferson  &  M.  Teleph.  Co.,  In  Re  ( mem.)    949 

Kenohio  Electric  Co.,  In  Re  (mem. )    89 

Lake  Erie  &  P.  R.  Co.,  In   Re    (mem.)     640 

Lake  Erie  &  Y.  R.  Co.,  In  Re   (mem.)    87 

Leister,  In  Re  ( mem. )    949 

Lima  Teleph.  &  Teleg.  Co.,  In  Re   ( mem. )    8S 

Lloyd,  In  Re  (mem. )    833 

McHenry,   In   Re    (mem.)     83 
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Mahuiiing  County  Light  Co.  In  Re   (mem. )    832 

Marion  Water  Co.,  In  Re   ( mem.)    89 

Marlatt,  In  Re    (mem.)    834 

Masc  V.  Baltimore  &  O.  R.  Co.   (mem.) 918 

Mase  V.  Baltimore  &  0.  R.  Co.  (mem.)    922 

Massillon  Electric  &  Gas  Co.,  In  Re   (mem.)    87 

Meimore  Mut.  Teleph.  Co.,  In  Re   (mem.)    949 

Miami  Light,  Heat,  &  P.  Co.,  In  Re   (mem.)    833 

Middlepoint  Home  Teleph.  Co.,  In  Re  (mem. )    85 

Montpelier  Teleph.  Co.,  In  Re  (mem.)    833 

Mt.  Grab  Teleph.  Co.,  In  Re  (mem.)    949 

Mutual   Electric  Co.,   In   Re    (mem.)     89 

Mutual  Electric  Co.,  In  Re  (mem.)    833 

New  Concord  Teleph.  Co.,  In  Re  ( mem.) 949 

New  York  C.  R.  Co.,  In  Re   (mem.)    84 

Noble  Fuel  Supply  Co.,  In  Re  (mem. )   88 

Northern  Ohio  Traction  &  Light  Co.,  In  Re  (mem.)    89 

Northwestern  Ohio  Light  Co.,  In  Re   ( mem. )    640 

Northwestern  Teleph.  Co.,  In  Re   (mem.)    85 

Ohio  Fuel  Supply  Co.,  In  Re  (mem.)    833 

Ohio  Gas  k  Electric  Co.,  In  Re   82 

Ohio  Gaslight  &  C.  Co.,  In  Re   (mem.)    86 

Ohio  Gaslight  &  C.  Co.,  In  Re   (mem.)    88 

Ohio  Gaslight  &  C.  Co.,  In  Re   (mem.)    833 

Ohio  River  Electric  R.  &  P.  Co.,  In  Re   (mem.). 83 

Ohio  Service  Co.,  In  Re  ( mem. )    84 

Ohio  Service  Co.,  In  Re  ( mem. )    * 85 

Ohio  State  Power  Co.,  In  Re  (mem.)    87 

Ohio  State  Teleph.  Co.,  In  Re  (mem.)    832 

Oldaker,  In  Re  (mem.)    833 

Parkman  Teleph.  Co.,  In  Re    (mera.)    832 

Payne  Home  Teleph.  Co.,  In  Re   ( mem. ) 832 

Pittsburgh,  Y.  &  A.  R.  Co.,  In  Re  (mem.)    88 

Roseville  Oil  &  Gas  Co.,  In  Re   (mem.)    834 

St.  Joseph  Valley  R.  Co.,  In  Re   (mem.)    87 

Sandusky  Gas  ft  Electric  Co.,  In  Re  (mem. )    85 

Shelby  Water  Co.,  In  Re  (mem.)    84 

Sheriff  Street  Market  &  Storage  Co.,  In  Re    (mem.)    85 

Springfield  Gas  Co.,  In  Re    (mem.)    86 

Springfii'ld  Gas  Co.,  In  Re   (mem.)    882 

Steubenvillc  R.  Co.,  In  Re  (mem.)    88 

Strasburg  Electric  Co.,  In  Re   (mem.)    833 

Summerfield  Gas  Co.,  In  Re    (mem. )    833 

Tiffin  Waterworks,  In  Re  (mem. )    88 

Tri-County  Teleph.  C3o.,  In  Re  (mem.)    833 

Trumbull  Pub.  Service  Co.,  In  Re  (mem.)    640 

Urbana  Light  Co.,  In  Re  (mem.)    834 

Valley  Light  &  P.  Co.,  In  Re  (mem.)    832 

Van  Wert  Pub.  Service  Co.,  In  Re   (mem.)    834 

Washington  Gas  &  Electrio  Co.,  In  Re  (mem.)    ; 84 
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Wellington   Teleph.   Co.,   In   Re    (mem.)     949 

Western  Ohio  R.  Co.,  In  Re  (mem.)    833 

West  Jefferson  Home  Teleph.  Co.,  In  Re  (mem. )    87 

Windsor  Teleph.  Co.,  In  Re  (mem.) 832 

Xenia  Water  Co^  In  Re  (mem.)    640 

Oklahoma. 

Ardmore  Oil  Producers'  Asso.  t.  Oil  Co 15G 

Boring'Kim  Produce  Co.  t.  Kansas  City,  M.  &  O.  R.  Co.  (mem.)    922 

Comanche  Teleph.  Co.  v.  Pioneer  Teleph.  &  Teleg.  Co (t95 

Finley  v.  St.  Louis  &  S.  F.  R.  Co.   (mem.)    922 

Levick  v.  Atchison,  T.  &  S.  F.  R..  Co.    (mem.)    92*i 

Newland  v.  St.  Louis  &  S.  F.  R.  Co 89 

Oil  Belt  Terminal  R.  Co.,  In  Re   (mem.)    834 

Order  No.  109,  In  Re  (mem.)    930 

Wellston  T.  St.  Louis  k  S.  F.  R.  Co.   (mem.)    922 

Oregon. 

Ash  Swale  Grange  t.  Southern  P.  Co.    (mem.)    922 

Gilkey  v.  Southern  P.  Co.   (mem.)    922 

Oregon- Washington  Teleph.  Co.,  In  Re  (mem.)    1102 

Social  Service  Club  v.  Portland  R.  Light  &  P.  Co 701 

Western  Teleph.  Co.,  In  Re  (mem.)    1106 

Pennsylvania. 

Bixter  y.  United  Electric  Co.   (mem. )    856 

Business  Men's  Asso.  v.  Philadelphia  &.  R.  R.  Co.    (mem.)    918 

Davis  V.  Northern  C.  R.  Co.  (mem.)    922 

East  Penn  Gaslight  Co.,  In  Re  (mem.)    834 

Form  for  Filing  Certificates  of  Notification,  In  Re   (mem.)    641 

Hurst  V.  Erie  R.   Co.    (mem.)     918 

Keefer  v.  Pennsylvania  R.  Co.    (mem.)    918 

Keef er  v.  Pennsylvania  R.  Co.  ( mem. )    922 

Long  ▼.  Philadelphia  &  R.  R.  Co.   (mem.)    922 

State  Hospital  v.  Eastern  Pennsylvania  R.  Co.   (mem.)    922 

Stevens  v.  New  York  C.  R.  Co.   (mem.) 918 

Strayhorn  y.  Philadelphia  &  R.  R.  Co.    (mem.)    918 

Philippine  Islands. 

Arias  ▼.  Philippine  R.  Co.   ( mem.)    .  • » 918 

Manila  R.  Co.,  In  Re  (mem.)    930 

Ramos  t.  Manila  R.  Co.    (mem.) 930 

Rhode  Island. 

Blackstone  Valley  Gas  ft  Electric  Co.,  In  Re  (mem.)    963 
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McKenna  v.   New  York,  N.  H.  &  H.  R.  Co 200 

Karragansett  Electric  Lighting  Co.,  In  Re   (2  cases)    (mem.)    063 

New  York,  N.  H.  k  H.  R.  Co.,  In  Re  (mem.)    903 

Providence  Teleph.  Co.,  In  Re  (2  cases)    (mem.)    963 

Tiverton  Electric  Light  Co.,  In  Re    (mem.)    963 

South  Dakota. 

Barker  t.  Chicago,  M.  ft  St.  Paul  R.  Co.   (mem.)    922 

Barker  v.  Chicago,  M.  &  St.  P.  R.  Co.  (mem.)    925 

Barnard  v.  Chicago  &  N.  W.  R.  Co.  (mem.)    923 

Bunnell  ft  Son  v.  Chicago,  M.  ft  St.  P.  R.  Co.   (mem.)    922 

Chicago,  B.  ft  Quincy  R.  Co.,   In  Re    (mem.)    923 

Chicago,  M.  ft  St.  P.  R.  Co.   (mem.)    919 

Commercial  Club  ▼.  Chicago,  M.  ft  St.  P.  R.  Co.   (mem.)    018 

Great  Northern  R.  Co.,  In  Re   (mem.)    918 

Home  Teleph.  Co.,  In  Re   (mem.)    1106 

Klatt  V.  Chicago,  M.  ft  St.  P.  R.  Co.   (mem.)    922 

Motley  V.  Dakota  Cent.  Teleph.  Co.,   (mem.)    1106 

Nebraska  Teleph.  Co.,  In  Re  (mem.)    1107 

Peterson  v.  Chicago,  M.  ft  St.  P.  R.  Co.   (mem.)    923 

Stock  Yards,  In  Re  (mem.)    925^ 

Tri-County  Farmers'  Teleph.   Co.,  In   Re    (mem.)    1103 

Webster  Teleph.  Co.,  In  Re  616 

Texas. 

Circular,  In  Re    (mem.)    919 

Moael  V.  San  Antonio  ft  A.  P.  R.  Co.    (mem.)    923 

Vermont. 

Hardwich,  In  Re  (mem.)    848 

West  Virginia. 

Marlinton  ▼.  Marlinton  Service  Co 277 

Smith  V.  Nunnelly  177 

Wisconsin. 

Appleton,  In  Re   (mem. )    960 

Auburndale  v.  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.   (mem.)    ....  924 

Barnes  Teleph.  Co.,  In  Re  (mem.)    1107 

Barron  v.  Barron  County  Teleph.  Co.   (mem.)    947 

Beaver  Teleph.  Co.,  In  Re  (mem.)    1103 

Belmont  ft  P.  V.  Teleph.  Co.  v.  Wisconsin  Teleph.  Co.  (mem.)    946 

Blay  V.  Strawberry  Teleph.  Co.    (mem.) 947 

Boardman  v.  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.  (mem.)    919 

Boflshard  v.  Hussa  Bros.  Light  ft  Water  Co 584 
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Cameron  Farmers*  Telcph.  Co.,  In  Re  (mem.)    1107 

Canton  Social  Center  v.  Minneapolis,  St.  P.  &  S.  Ste.  IVI.  R.  Co.  (mem.)  910 

Carter  &  W.  Teleph.  Co.,  In  Re    (mem.)    1103 

Cook  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  (mem.)    919 

Dobbins  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.   (mem.)    919 

Farmers'  Co-op.  Packing  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  (mom.)    925 

Felker  v.  Chicago  &  N.  W.  R.  Co.   (mem.)    923 

Gates  V.  Bridgeport  Toll  Bridge  Co 602 

Gierke  v.  Chicago  &  N.  W.  R.  Co.  <mem.)    923 

Grange  Hall  Farmers'  Teleph.  Co.,  In  Re 694 

Green  Bay  v.  Bay  Shore  Street  R.  Co 619 

Griep  v.  Chicago  &  N.  W.  R.  Co.   (mem.)    928 

Howard  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.    (mem.)    924 

Light   &   Water   Commission,   In   Re    639 

Marathon  City  Teleph.  Co.,  In  Re   (mem. )    867 

Mathews  v.  Viola  Light  &  P.  Co 360 

Meier  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  (mem.)    926 

Monk  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  (mem.)    923 

Morris  Teleph.   Co.,   In  Re    (mem.)     1107 

Pierce,   In   Re    (mem. )     858 

Pigeon  Valley  Farmers'  Teleph.  Co.,  In  Re   ( mem. )    1107 

Platteville  Municipal  Waterworks,  In  Re 706 

Prospect,  G.  A  B.  B.  Teleph.  Co.,  In  Re 367 

Sandusky  Teleph.   Co.,   In  Re    (mem.)    1107 

Strouf  V.  Chicago  N.  W.  R.  Co.   (mem.)    919 

Sussens  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.   (mem.)    924 

Thompson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.   (mem.)    924 

Waukesha  Lime  &  Stone  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  (mem.)   . . .  929 
Western  Crawford  County  Farmers'  Teleph.  Co.  v.  Union  Teleph.  Co. 

(mem.)     855 

Westrom  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.   (mem.)    924 

Whittlesey  Teleph.  Co.,  In  Re  (mem.)    855 

Whittlesey  Teleph.   Co.,   In   Re    (mem.)     857 

Zieseuis  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  ( mem. )    924 

Wyoming. 

Baggs,  In  Re  (mem.) 851 

Government  Valley  Co-op.  Teleph.  Co.,  In  Re   (mem.)    852 

Rock  Ford  Rural  Teleph.  Co.,  In  Re  (mem.)    852 
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Arizona. 

Tempe  t.  Mountain  States  Teleph.  &  Teleg.  Co.  1015D,  p.  716 

Rehearing  denied  September  21»  1915. 
In  Re  Upper  Verde  Public  Utilities  Co.  191 6E,  p.  638. 

Par  value  of  shares  in  proposed  stock  issue  raised  from  $1  per  share 
to  $100  per  share,  October  5,  1915. 

Caltfornla. 

In  Re  San  Francisco-Oakland  Terminal  R.  Co.  191 5E,  p.  638. 

Change  in  pledgee  of  stock  as  collateral  security  authorized  August  30, 
1915. 
In  Re  United  Light  ft  P.  Co.  1915C,  p.  807. 

Trustees  authorized  to  act  for  utility,  September  15,  1915. 
(See  also  List  of  Appeals  in  P.U.R.1915C. ) 
In  Re  United  R.  Co.  1915C,  p.  987. 

Supplemental  order  postponing  the  beginning  of  depreciation  fund  for 

one  year,  August  24,  1915. 
Rehearing  denied  as  to  all  points  not  covered  in  the  above  supplemental 
order,  August  24,  1915. 

Illinois. 

In  Re  New  York  C.  R.  Co.  1916D,  p.  1024. 

Supplemental  order  permitting  shares  of  stock  held  as  collateral  to  be 
sold,  September  29,  1915. 
In  Re  Evanston  R.  Co.  1915E,  p.  851. 

New  certificate  of  convenience  and  necessity  granted  in  lieu  of  one 
granted  in  original  order,  June  17,  1916. 

Maine. 

In  Re  Kennebec  Farm  &  City  Teleph.  Co.  1915E,  p.  115. 

Petition  dismissed  without  prejudice  upon  the  application  of  the  utility 
upon  its  unwillingness  to  carry  out  conditions  imposed,  September 
9,  1915. 

North  Carolina. 

Ansonville  t.  Winston-Salem  Southbound  R.  Co.  1915E,  p.  022. 
Exceptions  overruled  June  24,  1915. 

liii 
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Ohio. 

In  Re  Sanduaky  Gms  ft  Eleetrio  Co.  1915E,  p.  85. 

Applicant  authorized  to  pledge  portion  of  propoeed  issue  pending  lale 
of  the  securitiea,  June  9,  1015. 

Pennsylyania. 

Keefer  v.  Pennsylvania  R.  Co.  1915E,  p.  t)li. 
Rehearing  denied  liarck  17»  1916» 
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Extensions  of   service 847 
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Gas   1067 
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Security  issues 76,  83,  124,  358,  638 
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purposes 610 
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PUBLIC  UTILITIES 
REPORTS 

ANNOTATED 

DISTRICT  OF  COIiUMBIA  PUBLIC  UTIUTIES  COMMISSION. 

IN  BE  AUTO  LIVERY  COMPANY  et  al. 
[Order  No.  158;  Formal  Case  No.  32;  P.U.C.  No.  1507/5.] 

Valuation -^WorTcing  capital, 

A  reasonable  amount  should  be  allowed  for  working  capital  in 
the  valuation  of  a  utility's  property,  which  should  include  the  material 
and  supplies  which  experience  has  shown  to  be  necessary  to  be  kept  on 
handy  and  enough  cash  to  pay  expenses  until  the  collection  of  revenues 
provides  a  sufficiency. 

Valuation '^WorTcing  capital  ^^  Materials  and  supplies. 

The  cost  price  of  materials  and  supplies  which  an  auto-livery 
and  taxicab  company  had  on  hand  at  the  date  of  the  valuation  was 
included  by  the  Commission  in  its  allowance  of  working  capital  in  arriv- 
ing at  the  value  of  the  company's  property,  where  there  was  no  sugges- 
tion that  such  amount  did  not  satisfy  the  requirements  of  the  company 
at  that  time. 

Valuation  —  WorTcing  capital  —  Insurance, 

One  half  the  sum  paid  in  advance  by  an  auto-livery  and  taxicab 
company  for  insurance  was  included  by  the  Commission  in  its  allowance 
of  working  capital  in  arriving  at  the  value  of  the  company's  property, 
where  it  appeared  that  the  company  distributed  this  item  by  charging 
an  equal  portion  thereof  to  expenses  monthly. 

Valuation  —  Worlcing  capital  —  Licenses, 

One  half  the  sum  paid  in  advance  by  an  auto-livery  and  taxicab 
company  for  licenses  was  included  by  the  Commission  in  its  allowance 
of  working  capital  in  arriving  at  the  value  of  the  company's  property, 
where  it  appeared  that  the  company  distributed  this  item  by  charging 
an  equal  portion  thereof  to  expenses  monthly. 

l».U.R.!l915E.  ' 
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Valuation  '^Wxfrlcing  capital  —  Taxes, 

Avrlaim  of  one  half  of  the  amount  of  annual  taxes  as  an  allow- 
ance for  working  capital  was  excluded  by  the  Commission  in  arriving 
at  tho  Value  of  an  auto- livery  and  taxicab  company's  property,  on  the 
gro'iiiid  that  no  capital  was  necessary  for  taxes  that  were  not  paid  in 
ai4v&.nce,  and  that  they  should  be  accrued  from  charges  to  the  income 
'  ^    account  monthly  for  payment  at  the  end  of  the  fiscal  year. 

JTaluaUon  —  Worhing  capital  —  Cash, 

The  sum  of  $4,000  as  cash  in  hand  to  meet  the  regular,  expense 
payments  of  an  auto-livery  and  taxicab  company  was  held  sufficient  by 
the  Commission  in  making  an  allowance  for  working  capital  in  arriving 
at  the  value  of  the  company's  property  in  view  of  the  experience  of 
similar  companies. 

Valuati€ni  —  Going  value  —  Service  of  officer, 

A  claim  for  the  allowance  as  going  value  of  a  sum  for  the  value 
of  services  rendered  by  an  officer  of  an  auto-livery  company,  for  which 
no  salary  was  paid,  was  excluded  by  the  Commission  in  arriving  at  the 
value  of  the  company's  property,  where  it  appeared  that  the  company 
having  but  a  nominal  cash  capital,  the  acquisition  of  its  property  re- 
sulted solely  from  the  services  of  the  officer,  and  that  therefore  their 
value  was  represented  by  the  value  of  the  property. 

Depreciation  —  Rate  •—  Motor-cabe. 

An  auto-livery  and  taxicab  company  was  ordered  to  conform  its 
depreciation  account  to  a  rate  of  19.7  per  cent  on  the  cost  of  property 
new  for  motor  cabs. 

JOepreciatian  "^  Rate  "^  Furniture  and  equipment. 

An  auto-livery  and  taxicab  company  was  ordered  to  conform  its 
depreciation  account  to  a  rate  of  9.3  per  cent  on  the  cost  of  property 
new  for  office  furniture  and  fixtures,  machine  shop,  tire  room,  ahd  mis- 
cellaneous equipment. 

[July  21,  1915.] 

Proceedings  for  the  valuation  of  the  property  of  an  auto- 
livery  and  taxicab  company.  The  cost  of  reproduction  new  waa 
fixed  at  $129,022.48;  the  cost  of  reproduction  new,  less  depre 
ciation,  was  fixed  at  $75,751.75. 

Kutz,  Chairman:  Paragraphs  6,  7,  and  8  of  the  Public 
Utilities  law  provide: 

"Par.  6.     That  the  Commission  shall  ascertain,  as  soon  and 

as  nearly  as  practicable,  the  amount  of  money  expended  in  the 

construction  and  equipment  of  every  public  utility,  including 

the  amount  of  money  expended  to  procure  any  right  of  way; 

also  the  amount  of  money  it  would  require  to  secure  the  right 

of  way,  reconstruct  any  roadbed,  track,     .     .     .     and  any  other 

property  or  instrument  not  included  in  the  foregoing  enumera- 
P.U.R.1915E. 
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tion  nged  in  or  useful  to  the  business  of  such  public  utility,  and 
to  replace  all  the  physical  properties  belonging  to  the  public 
utility.    .    .    . 

"Par.  7.  That  the  Commission  shall  value  the  property  of 
every  public  utility  within  the  District  of  Columbia  actually 
used  and  useful  for  the  convenience  of  the  public  at  the  fair 
value  thereof  at  the  time  of  said  valuation. 

'TPar.  8.  That  before  final  determination  of  such  value  the 
Commission  shall,  after  notice  of  not  less  than  thirty  days  to 
the  public  utility,  hold  a  public  hearing  as  to  such  valuation  in 
the  manner  hereinafter  provided  for  a  hearing,  which  provi- 
sions, 80  far  as  applicable,  shall  apply  to  such  hearing.  The 
Commission  shall,  within  ten  days  after  such  valuation  is  de- 
termined, serve  a  statement  thereof  upon  the  public  utility  in- 
terested, and  shall  file  a  like  statement  with  the  District  Com- 
mittees in  Congress."     [37  Stat,  at  L.  978,  chap.  150.] 

In  compliance  with  this  law,  an  inventory  of  the  property  of 
the  utility  was  made  as  of  June  30,  1914,  and  a  valuation  made 
thereof.  A  copy  of  this  inveiitory  and  vali:^ation  was  furnished 
to  the  utility  on  May  1,  1915,  together  with  a  notice  that  a  pub- 
lic hearing  as  to  such  valuation  would  be  held  on  June  7,  1916. 
The  hearing  was  held  in  accordance  with  the  notice,  at  which 
all  parties  concerned  were  given  an  opportunity  to  make  claim 
for  any  additional  values,  physical  or  otherwise,  that  may  have 
been  omitted  from  the  tentative  valuation,  and  also  to  make  any 
arguments  as  to  the  method  by  which  a  fair  value  of  the  prop- 
erty of  the  utility  should  be  determined.  The  arguments  pre- 
sented by  the  representative  of  the  utilities  were  supplemented 
by  a  letter  in  the  nature  of  a  brief  submitted  by  the  utility's 
attorney  to  the  Commission  on  June  21,  1915. 

The  utility  accepted  without  objection  the  valuation  made  by 
the  Commission  so  far  as  the  purely  physical  property  is  con- 
cerned. 

The  utility  claims  that  working  capital  should  be  allowed  as 
shown  by  the  following  items,  viz.: 

(a)  Parts  and  supplies $5,854.58 

(b)  Insurance   $8,154.64   (half) 4,077.32 

(c)  Licenses            692.25   (half) 346.13 

(d)  Taxes             1,734.80   (half) 868.90 

(c)  Cash  required  to  be  in  hand 6,000.00 

Total $17,146.03 

P.U.R.1915E. 
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The  CommisBion  is  of  the  opinion  that  there  should, be  al- 
lowed a  reasonable  amount  of  working  capital.  The  amount 
necessary  will  vary  with  the  kind  of  utility  and  with  varying 
business  practices.  It  should  include  the  material  and  supplies 
which  experience  has  shown  to  be  necessary  to  be  kept  on  hand 
and  enough  cash  to  pay  expenses  until  the  collection  of  revenues 
provides  a  sufficiency. 

In  that  light  the  claims  are  considered  below  in  detail. 

Parts  and  Supplies. — Reference  to  the  transcript  of  the  hear- 
ing on  page  6,  the  testimony  of  Mr.  Mattingly,  gives  the  above 
claimed  amount  as  the  value  of  material  and  supplies  on  hand 
December  31,  1914.  This  valuation  is  made  as  of  June  30, 
1914,  at  which  time  the  value  of  the  material  and  supplies  on 
hand,  taken  at  their  cost  price,  was  $5,303.13.  There  is  no 
suggestion  that  that  amount  did  not  satisfy  the  requirements 
of  the  company  at  that  time.  It  is  therefore  taken  to  be  rea- 
sonable. 

Prepaid  Insurance. — It  is  necessary  for  the  company  to  pay 
its  insurance  premiums  in  advance.  They  aggregate  about  $8,- 
000.  Since  an  equal  portion  is  charged  to  expenses  monthly, 
it  follows  that  half  the  amount,  or  $4,000  for  the  year,  would 
allow  for  the  insurance  expenses. 

Prepaid  Licenses  approximate  $760  a  year.  Since  an  equal 
portion  is  charged  to  operating  expenses  monthly,  half  the 
amount,  or  $375,  would  allow  for  prepaid  licenses. 

Taxes. — One  half  of  the  annual  taxes,  $868.90,  is  claimed  as 
working  capital.  Taxes  are  not  paid  in*  advance.  They  should 
be  accrued  from  charges  to  the  income  account  monthly  for  pay- 
ment at  the  end  of  the  fiscal  year.  None  of  the  capital  of  the 
company  is  necessary  for  their  payment,  and  therefore  no  al- 
lowance should  be  made  for  the  item. 

Cash. — The  company  usually  keeps  a  larger  balance  of  cash 
on  hand  than  is  absolutely  necessary  to  meet  its  regular  expens?? 
payments.  The  frugal  management  of  cash  as  shown  by  the 
experience  of  other  companies  in  the  same  business  would  make 
it  possible  to  meet  the  expenses  of  this  company  with  an  allow- 
ance of  $4,000. 

The  Commission  is  therefore  of  the  opinion  that  $14,000  is 
a  reasonable  allowance  for  the  working  capital  of  this  utility. 
P.U.R.1915E. 
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The  utility  makes  claim  for  $21,000  for  "the  reasonable  value 
of  the  services  rendered  by  Mr.  A.  L.  Cline  as  manager,  treas- 
urer, etc.,  of  the  Auto  Livery  Company,  for  which  he  drew  no 
salary  from  it  and  has  not  been  paid ;"  arguing  that  this  amount 
"should  be  treated  as  a  charge  against  said  company  and  added 
to  the  present  physical  value  of  its  property  as  Agoing  value.' " 

It  is  a  fact  that  the  business  was  begun  originally  with  a 
small  amount  of  cash,  and  none  subsequently  added  to  it,  and 
that  its  growth  and  success  are  due  to  the  efforts  of  Mr.  Cline. 
His  services  were  practically  all  that  was  put  into  the  business. 
The  value  of  the  property  of  the  company  at  the  present  time 
is  the  measure  of  the  value  of  those  services  for  which  no  salary 
has  been  paid. 

The  Commission  therefore  finds  the  following  values  as  of 
Ji:ne  30,*  1914: 

Cost  of  Reproduction  New  and  Cost  of  Reproduction  New  Less  Depreciation. 


Classification. 

New. 

New  Less 
Depreciation. 

1    Office  furniture  and  fixtures 

$3,018.65 

108,865.00 

2,000.00 

$1,582.29 

2.  Motor  cabs 

58,725.00 

3.  Machinery  and  tools 

833.06 

Total  items  1.  2.  and  3      

$113,883.65 
1,138.83 

$61,140.35 

4.  Add  1  per  cent  (see  note  below)   

611.40 

Total  items  1  to  4 

$115,022.48 
5,303.13 
8,696.87 

$129,022.48 

$61,751.75 

5.  Material  and  supplies 

5,303.13 

ft.  Additional  workiufir  canital 

8,696.87 

Total 

$75,761.76 

Note. — ^Item  4  includes  legal  work,  organization,  omissions,  and  contin- 
gencies. 

In  addition  to  the  above  values  the  Commission  finds  the 
following: 

Expended  in  the  construction  and  equipment  of  the  utility  as 

shown  by  the  utility's  records $126,847.97 

Subscribed  by  stockholders  $  0.00 

Accrued  depreciation  as  shown  by  the  utility's  records $  46,513.26 

Accrued  depreciation  as  found  by  the  Commission  . . . ., $  53,270.73 

Paragraph  16  of  the  Public  Utilities  law  prescribes: 
"Par.  16.    That  every  public  utility  shall  carry  a  proper  and 
adequate  depreciation  account.     The  Commission  shall  ascer- 
tain and  determine  what  are  the  proper  and  adequate  rates 
P.U.R.1915E. 
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of  depreciation  of  the  several  classes  of  property  of  each  public 
utility.  These  rates  shall  be  such  as  will  provide  the  amounts 
required  over  and  above  the  expense  of  maintenance  to  keep 
such  property  in  a  state  of  efficiency  corresponding  to  the  pro- 
gress of  the  industry.  Each  public  utility  shall  conform  its 
depreciation  accounts  to  such  rates  so  ascertained  and  deter- 
mined by  the  Commission.     .    .    ." 

The  Commission  finds  that  the  following  annual  rates  of 
depreciation  are  proper  and  adequate  for  the  several  classes  of 
property,  and  it  is  therefore — 

Ordered: 

That  the  Auto  Livery  Company  and  the  Federal  Taxicab 
Company  conform  their  depreciation  accounts  to  these  rates  of 
depreciation  based  on  the  cost  of  property  new : 

Motor  cabs 19,7% 

Office  furniture  and  fixtures,  machine-shop  equipment,  tire  room  equip- 
ment^ and  misceUaneous  equipment 9.3% 


DISTRICT  OF  COLUMBIA  PUBLIC  UTILITIES  COMMISSION. 

IN  EE  BARNETT  TAXICAB  COMPANY. 
[Order  No.  157;  Formal  Case  No.  23;  P.  U.  C.  No.  1506/6.] 

Valuatiim<^Wor1cing  capital -^  Taxiodb  company. 

A  taxicab  company  the  present  value  of  whose  property  was  found 
to  be  $8,989  was  allowed  a  working  capital  of  $700,  consisting  of  ma- 
terials and  supplies  $100»  prepaid  insurance  $75,  prepaid  licenses  $25, 
and  cash  $500. 
Depreciation  —  Rates  —  Motor  odb8  —  Furniture  and  equipment. 

The  rate  of  depreciation  for  motor  cabs  was  found  to  be  15.7 
per  cent  and  for  office  furniture  and  fixtures,  machine-shop  equipment, 
and  miscellaneous  equipment  of  a  taxicab  company,  9.5  per  cent,  such 
rates  to  be  based  on  the  cost  of  reproduction  new  of  the  property  on 
hand  at  the  time  of  the  valuation  and  on  the  original  cost  new  in  the 
case  of  property  acquired  thereafter. 

[July  21,  1915.] 

Valuation  of  the  property  of  the  Bamett  Taxicab  Company. 
The  total  cost  of  reproduction  new  was  found  to  be  $22,550.34, 
and  the  total  cost  of  reproduction  new  less  depreciation  to  be  $9,- 

779.83. 

P.U.R.1915E. 
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Kutz,  Chairman:  Paragraphs  6,  7,  and  8  of  the  Public  Utili- 
ties law  provide : 

"Par.  6,  That  the  Commission  shall  ascertain,  as  soon  and  as 
nearly  as  practicable,  the  amount  of  money  expended  in  the  con- 
struction and  equipment  of  every  public  utility,  including  the 
amount  of  money  expended  to  procure  any  right  of  way ;  also  the 
amount  of  money  it  would  require  to  secure  the  right  of  way, 
reconstruct  any  roadbed,  track,  .  .  .  and  any  other  property 
or  instrument  not  included  in  the  foregoing  enumeration  used  in 
or  useful  to  the  business  of  such  public  utility,  and  to  replace  all 
the  physical  properties  belonging  to  the  public  utility.     .     .     . 

"Par.  7.  That  the  Commission  shall  value  the  property  of 
every  public  utility  within  the  District  of  Columbia  actually  used 
and  useful  for  the  convenience  of  the  public  at  the  fair  value 
thereof  at  the  time  of  said  valuation. 

"Par.  8.  That  before  final  determination  of  such  value  the 
.Commission  shall,  after  notice  of  not  less  than  thirty  days  to 
the  public  utility,  hold  a  public  hearing  as  to  such  valuation  in  the 
manner  hereinafter  provided  for  a  hearing,  which  provisions,  so 
far  as  applicable,  shall  apply  to  such  hearing.  The  Commission 
shall,  within  ten  days  after  such  valuation  is  determined,  serve  a 
statement  thereof  upon  the  public  utility  interested,  and  shall  file 
a  like  statement  with  the  District  Conunittees  in  Congress."  [37 
Stat,  at  L.  978,  chap.  150.] 

In  compliance  with  this  law,  an  inventory  of  the  property  of 
the  utility  was  made  as  of  November  30,  1914,  and  a  valuation 
made  thereof.  A  copy  of  this  inventory  and  valuation  was  fur- 
nished to  the  utility  on  April  29,  1915,  together  with  a  notice 
that  a  public  hearing  as  to  such  valuation  would  be  held  on  June 
7,  1915.  The  hearing  was  held  in  accordance  with  the  notice,  at 
which  all  parties  concerned  were  given  an  opportunity  to  make 
claim  for  any  additional  values,  physical  or  otherwise,  that  may 
have  been  omitted  from  the  tentative  valuation,  and  also  to  make 
any  arguments  as  to  the  method  by  which  the  fair  value  of  the 
property  of  the  utility  should  be  determined. 

The  utility  accepted  without  objection  the  valuation  made  by 
the  Commission  so  far  as  the  purely  physical  property  is  con- 
cerned, and  on  June  19,  1915,  through  its  attorney,  advised  the 
Commission :  "We  have  decided  that  your  valuation  in  the  sum 
P.U.R.1916E. 
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of  $8^989  is  a  fair  and  equitable  valuation  of  the  property  as  it 
now  exists." 

The  utility  claims  that  working  capital  should  be  allowed  to  the 
amount  of  $500. 

The  Commission  is  of  the  opinion  that  there  should  be  allowed 
a  reasonable  amount  of  working  capital.  The  amount  necessary 
will  vary  with  the  kind  of  utility  and  varying  business  practices. 
It  should  include  the  material  and  supplies  which  experience  has 
shown  to  be  necessary  to  be  kept  on  hand;  and  enough  cash  to  pay 
expenses  imtil  the  collection  of  revenues  provides  a  sufficiency. 

Considering  in  that  light  the  details  of  the  claim : 

Material  and  Supplies. — This  company  finds  it  more  satisfac- 
tory and  economical  to  purchase  supplies  and  parts  for  repairs  as 
they  are  needed^  than  to  keep  any  considerable  quantity  on  hand. 
Those  on  hand  are  fairly  valued  at  $100, 

Prepaid  Insurance. — The  prepaid  insurance  premiums-  aggre- 
gate about  $150,  half  of  which  should  allow  for  insurance 
expenses,  viz.,  $75. 

Prepaid  Licenses  approximate  $50 ;  $25  would  therefore  allow 
for  them. 

Cash. — ^It  is  believed  that  $500  for  current  use  will  supply  all 
of  the  company's  requirements. 

The  Commission  is  therefore  of  the  opinion  that  $700  is  a 
reasonable  allowance  for  the  working  capital  of  this  utility. 

The  Commission  therefore  finds  the  following  values  as  of 
November  30,  1914: 

Cost  of  Reproduction  New  and  Coat  of  Reproduction  New  Less  Depreciation. 


Classification. 

New. 

New  Less 
Depreciation. 

1,  Office  furniture  and  fixtures 

$46.00 

20,900.00 

688.00 

$19.00 

2.  Motor  cabs 

8,545.00 
425  04 

3.  Machinerv  and  tools 

Total  items  1,  2,  and  3 

$21,634.00 
216.34 

$8,089.94 
89.89 

4.  Add  1  ner  cent  ( see  note  below )   

Total  items  lto4 

$21,850.34 
100.00 
600.00 

$9,079.83 
100.00 

5.  Material  and  supplies 

6.  Additional  workincr  canital 

600  00 

Total 

$22,550.34 

$9,779.83 

Note. — Item  4  includes  legal  work,  organization,  omissions,  and  contin- 


gencies 
P.U.R.1916E 
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In  addition  to  the  above  values  the  Commission  finds  the  fol- 
lowing: 

Snbficribed  by  etockholders  $         0.00 

Accrued  depreciation  as  shown  by  the  utility's  records $         0.00 

Accrued  depreciation  as  found  by  the  Commission $12,770.51 

The  company  has  not  heretofore  kept  its  books  and  accounts  in 
such  a  manner  that  it  is  possible  to  obtain  from  them  the  amount 
expended  in  the  construction  and  equipment  of  the  utility. 

Paragraph  16  of  the  Public  Utilities  law  prescribes: 

'Tar.  16.  That  every  public  utility  shall  carry  a  proper  and 
adequate  depreciation  account.  The  Commission  shall  ascertain 
and  determine  what  are  t^e  proper  and  adequate  rates  of  depre- 
ciation of  the  several  classes  of  property  of  each  public  utility. 
These  rates  shall  be  such  as  will  provide  the  amounts  required 
over  and  above  the  expense  of  maintenance  to  keep  such  property 
in  a  state  of  efficiency  corresponding  to  the  progress  of  the  in- 
dustry. Each  public  utility  shall  conform  its  depreciation  ac- 
counts to  such  rates  so  ascertained  and  determined  by  the 
Commission.     ..."  * 

The  Commission  finds  that  the  following  annual  rates  of 
depreciation  are  proper  and  adequate  for  the  several  classes  of 
property,  and  it  is  therefore — 

Ordered: 

That  the  Bamett  Taxicab  Company  conform  its  depreciation 
accounts  to  these  rates  of  depreciation,  and  that  in  the  case  of 
property  on  hand  November  30,  1914,  these  rates  be  based  on  the 
cost  of  reproduction  new  of  the  property,  and  in  the  case  of  prop- 
erty acquired  subsequent  to  that  date,  the  rates  of  depreciation 
be  based  on  the  original  cost  new : 

Motor  cabs 15.7% 

OfBce  furniture  and  fixtures,  machine-shop  equipment,  and  miscel- 

laneouB  equipment  • ••.••••••     9.6% 

P.UJL1915S. 
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IliljINOIS  PUBMC  UTIIilTIES   COMMISSION. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  EEL.  ALTON 
BOARD  OF  TRADE  et  al. 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COMPANY 

et  al. 

[No.  2243.] 

Common  carriers '-^  Tetnninal   indtistrial  railroad '^  Maintenance   of 
Joint  and  through  ratee. 

A  terminal  railroad  having  about  25  miles  of  main  tracks  and 
16  miles  of  siding,  and  serving  various  industries  by  means  of  private 
sidings,  and  having  connections  with  all  of  the  trunk  lines  of  railroads 
in  its  locality,  is  a  common  carrier  entitled  to  a  joint  rate  with  the 
other  railroads  with  which  it  connects. 

[July  14,  1916.] 

Application  to  suspend  tariffs  published  by  various  Illinois 
carriers  which  canceled  through  rates  with  the  Illinois  Terminal 
Company ;  application  granted. 

By  the  Commission:  In  this  matter  it  appears  that  on  the 
5th  day  of  March,  1914,  the  Alton  board  of  trade  and  others 
petitioned  this  Commission  to  suspend  all  tariffs  published  by 
the  various  Illinois  carriers,  canceling  through  rates  and  joint 
working  arrangements  with  the  Illinois  Terminal  Railroad,  and 
to  enter  upon  hearing  regarding  the  reasonableness  and  justifi- 
cation of  said  tariffs. 

That  on  the  27th  day  of  March,  1914,  the  Commission  acted 
upon  said  petition  and  issued  an  ordfer  suspending  such  schedules 
until  the  30th  day  of  July,  1914. 

That  this  Commission  issued  subsequent  orders  keeping  the 
said  tariffs  under  suspension  until  the  30th  day  of  May,  1915, 
and  the  carriers  voluntarily  retained  said  tariffs  under  suspen- 
sion until  the  15th  day  of  July,  1915. 

On  the  29th  day  of  January,  1915,  a  hearing  was  held  be- 
fore the  Commission  in  the  city  of  Springfield,  and  petitioners 
and  respondents  were  fully  represented. 

At  said  hearing  testimony  was  taken  which  pertained  to  the 
P.U.R.1915E. 
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question  whether  said  Illinois  Terminal  Railroad  was  a  common 
carrier  or  not;  and  it  was  stated  by  the  carriers  that  no  objec- 
tion to  the  cancelation  of  such  schedules  would  be  offered  if 
said  Illinois  Terminal  Railroad  was  found  to  be  a  common 
carrier. 

The  Illinois  Terminal  Railroad  operates  from  Alton  to  For- 
mosa Junction,  Illinois,  a  distance  of  21  miles,  and  serves  a 
large  manufacturing  district.  It  has  track  connection  with 
practically  all  of  the  Truck  Line  Carriers  operating  north  and 
east  of  East  St.  Louis,  and  thereby  enables  the  manufacturer 
or  jobber  of  Alton  and  its  vicinity  to  handle  his  product  through 
without  the  necessity  of  delay  in  large  terminals. 

The  carriers'  testimony  gives  the  impression  that  their  action 
was  taken  as  the  result  of  the  Eastern  Five  Per  Cent  Case  heard 
by  the  Interstate  Commerce  Commission.  It  was  suggested 
that  the  Interstate  Commerce  Commission  had  there  recom- 
mended the  canceling  of  arrangements  with  so-called  industrial 
roads.  Section  10  of  the  act  creating  the  Public  Utilities  Com- 
mission of  Illinois  defines  the  term  ^'common  carrier''  as  fol- 
lows: "The  term  ^common  carrier,'  when  used  in  this  act,  in- 
cludes all  railroads,  street  railroads,  express  companies,  private 
ear  lines,  sleeping  car  companies,  fast  freight  lines,  steamboat 
lines  and  other  common  carriers  by  water,  and  every  corpora- 
tion, company,  association,  joint  stock  company  or  association, 
firm,  partnership  or  individual,  their  lessees,  trustees,  or  re- 
ceivers appointed  by  any  court  whatsoever,  owning,  operating  or 
managing  any  such  agency  for  public  use  in  the  transportation 
of  persons  or  property  within  this  state." 

A  part  of  the  testimony  of  General  Freight  Agent  J.  0.  Ryan 
of  the  Illinois  Terminal  Railroad  is  in  substance  as  follows: 

That  said  railroad  was  incorporated  in  1895  under  the  gen- 
eral railroad  law  of  Illinois  of  1872,  to  furnish  terminals  in 
and  develop  the  industrial  district  of  Alton; 

That  the  Illinois  &  Mississippi  Valley  Terminal  Railroad 
Company  was  incorporated  in  1899  under  the  same  law  to  build 
and  operate  a  railroad  from  Alton  to  Edwardsville,  Edwards- 
ville  to  Belleville,  Belleville  to  East  Carondolet,  all  points  in 
Illinois ; 

That  the  two  companies  were  consolidated  in  1899  under  the 
P.U.R.1915E. 
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name  of  the  Illinois  Terminal  Railroad  Company,  which  is  the 
present  company  which  owns  and  operates  this  railroad; 

That  the  capitalization  is  $500,000  and  the  outstanding  bond- 
ed indebtedness  is  $450,000; 

That  both  the  stock  and  bonds  are  owned  by  various  individ- 
uals, with  the  exception  of  $40,000  worth  of  bonds  in  the 
treasury  of  the  Illinois  Terminal  Railroad  Company; 

That  none  of  the  stock  or  bonds  is  owned  by  an  industry 
located  on  its  line; 

That  the  company  owns  and  operates  25.1  miles  of  main  track 
and  16.94  miles  of  side  tracks,  has  9  locomotives,  80  freight 
cars,  2  passenger  cars,  4  cabooses,  1  steam  shovel,  1  wrecking 
crane,  and  2  wrecking  cars;  maintains  a  large  classification 
yard;  a  12-stall  roundhouse;  a  well-equipped  repair  shop  and 
machine  shop;  freight  warehouses  and  team  tracks  at  various 
points;  and  that  the  company  serves  by  individual  sidings,  37 
industries ; 

That  the  company  connects  with  12  other  lines  and  maintains 
joint  rates  with  these  lines  and  their  connections ; 

That  it  files  tariffs  with  the  Interstate  Commerce  Commis- 
sion and  the  State  Public  Utilities  Commission;  and  files  with 
said  Commissions  the  reports  required  of  common  carriers; 
and  that  it  holds  itself  out  to  the  public  as  a  conmion  carrier. 

The  Commission  having  considered  the  evidence  and  the  ar- 
guments of  counsel  and  being  fully  advised  in  the  premises, 
finds  that  the  Illinois  Terminal  Railroad  (Company)  is  a  com- 
mon carrier,  and  is  entitled  to  the  establishment  and  mainte- 
nance of  reasonable  through  or  joint  rates  with  the  other  respond- 
ents; and  that  the  schedules  filed  by  such  respondents  or  their 
agents,  in  so  far  as  they  purport  to  cancel  the  application  of 
through  rates  or  joint  rates  over  the  lines  of  said  Illinois  Ter- 
minal Railroad  (Company)  and  of  such  respondents  between 
the  Alton  manufacturing  district  in  Illinois  and  other  points 
in  Illinois,  are  unjust  and  unreasonable: 

It  is  therefore  ordered  that  all  such  schedules  or  tariffs  filed 
with  this  Commission  by  the  respondents  or  any  of  them  or  by 
their  agents,  in  so  far  as  they  purport  to  cancel  the  application 
of  through  routes  or  joint  rates  over  the  lines  of  said  Illinois 
Terminal  Railroad   (Company)    and  of  such  respondents  be- 

P.U.R.1915E. 
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tween  the  Alton  manufacturing  district  in  Illinois  and  other 
points  in  Illinois,  be  and  the  same  are  hereby  declared  to  be 
unjust  and  unreasonable,  and  of  no  effect,  and  they  are  hereby 
canceled  and  annulled;  and  that  a  copy  of  this  ordor  shall  be 
served  upon  all  said  respondents  and  upon  W.  H.  Hosmer,  agent> 
and  Eugene  Morris,  agent. 


rLIilNOIS   PUBLIC   UTILITIES   COMMISSIOIT. 

PAEMERS  MUTUAL  TELEPHONE  COMPANY  OP 
LOSTANT,  ILLINOIS, 

V. 

CENTRAL  UNION  TELEPHONE  COMPANY  et  aL 
[No.  3538.] 

Service  —  Telephone — JPhyMcal  connection  —  Shorter  route. 

In  determining  whether  physical  connection  between  the  lines  of 
two  telephone  companies  shall  be  made  through  the  exchange  of  a  com- 
pany competing  with  applicant,  or  through  the  exchange  of  a  fourth 
company,  some  consideration  should  be  given  to  the  fact  that  certain 
messages  would  reach  their  destination  by  a  more  direct  route  and  with 
less  switching  if  connection  were  made  through  the  exchange  of  the 
fourth  company  than  if  made  through  the  exchange  of  the  competing 
company;  but  this  factor  is  not  controlling  where  it  appears  that  con- 
nection by  the  more  direct  route  would  injure  the  business  of  the  com- 
peting company,  that  only  25  per  cent  of  the  toll  business  would  be 
affected,  and  in  the  absence  of  evidence  that  the  connection  by  the  longer 
route  is  not  practicable. 

Service  —  Telephone  —  Physical  connection  —  Competing  company. 

Physical  connection  between  the  lines  of  two  telephone  com- 
panies was  ordered  to  be  made  through  the  exchange  of  a  competing 
company  rather  than  through  the  exchange  of  a  company  located  at 
another  place,  such  connection  to  be  made  at  the  cost  of  the  complain- 
ant and  on  such  terms  as  to  prevent  loss  of  business  to  the  competing 
company,  where  it  appears  that  such  connection  .was  the  only  practicable 
manner  of  providing  adequate  toll  facilities  for  the  complainant. 

[July  22,  1916.] 

The  complainant  in  this  case  asked  for  physical  connection 
with  the  lines  of  the  Central  Union  Telephone  Company  and  the 
Tonica  Telephone  Company.  The  Central  Illinois  Independent 
Telephone  Company  being  a  competitor  of  the  complainant,  and 
P.U.R.1915E. 
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having  physical  connection  with  the  lines  of  the  Central  Union 
Telephone  Company,  was  made  a  party  to  the  proceeding.  The 
Central  Union  Telephone  Company  had  no  exchange  at  the  place 
where  the  exchange  of  complainant  was  located.  The  complain- 
ant could  obtain  physical  connection  with  the  lines  of  the  Central 
Union  Telephone  Company  either  through  the  exchange  of  the 
Tonica  Company  or  through  the  exchange  of  the  Central  Illinois 
Independent  Telephone  Company,  the  latter's  lines  being  con- 
nected with  the  lines  of  the  Central  Union  Telephone  Company 
by  a  longer  route.  The  Tonica  Company  was  willing  to  make  the 
connection.  The  Central  Union  Telephone  Company  was  willing 
to  handle  the  toll  business  of  complainant,  but  asked  that  the  con- 
nection be  made  through  the  exchange  of  the  Central  Illinois 
Independent  Telephone  Company.  The  Commission  ordered 
that  the  connections  be  made  at  the  latter  point. 

By  the  Commission :  Petition  in  this  case  represents  that  the 
complainant  is  engaged  in  the  operation  and  management  of  a 
telephone  system  in  and  around  the  village  of  Lostant,  La  Salle 
county,  Illinois;  that  the  defendants,  Central  Union  Telephone 
Company  and  Tonica  Telephone  Company,  are  public  utilities 
and  have  refused  and  neglected  to  receive,  transmit,  and  deliver 
messages  from  the  complainant;  that  the  Central  Union  Com- 
pany accepts  messages  from  and  delivers  messages  to  other 
companies  via  Tonica,  viz,:  The  McNabb  Mutual  Telephone 
Company  and  Florida  Mutual  Telephone  Company,  and  that  the 
refusal  on  the  part  of  the  Central  Union  Company  to  accept  mes- 
sages from  and  deliver  messages  to  the  Farmers  Mutual  Company 
via  Tonica,  constitutes  a  discrimination  and  is  in  violation  oi 
§§  36  and  44  of  the  act  to  provide  for  the  regulation  of  public 
utilities. 

Hearing  was  held  at  Springfield,  Illinois,  April  20,  1915. 
Alfred  H.  Bell  and  W.  0.  Lynch  appeared  for  the  petitioner; 
C.  H.  Rottger  appeared  for  the  Central  Union  Telephone  Com- 
pany and  C.  E.  Ong  and  W.  H.  Mays  appeared  for  the  Tonica 
Telephone  Company. 

It  appeared  from  the  testimony  that  the  Central  Union  Tele- 
phone Company  has  no  direct  connection  with  Lostant;  that  it 
has  a  physical  connection  with  the  Tonica  Telephone  Company  at 

P.U.R.1915E. 
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Tonica,  also  a  physical  connection  with  tike  Central  Illinois  In- 
dependent Telephone  Company  at  Rutland;  that  the  Cemral 
Illinois  Company  operates  an  exchange  at  Lostant;  that  all  toll 
messages  between  Lostant  and  points  reached  over  the  lines  of  the 
Central  Union  Telephone  Company,  and  its  connecting  compa- 
nies, are  routed  over  the  lines  of  the  Centr^^l  Illinois  Company 
via  Winona  and  Rutland;  that  a  connecting  line  is  maintained 
between  the  Farmers  Mutual  Company  and  the  Tonica  Com- 
pany ;  that  the  Tonica  Company  is  willing  to  accept  and  deliver 
toll  messages  from  and  to  Lostant  over  such  line  via  Tonica,  and 
that  it  is  estopped  from  handling  such  messages  to  points  reached 
over  the  lines  of  the  Central  Union  Company  because  of  the  re- 
fusal of  the  Central  Union  Company  to  receive  and  deliver  such 
messages.  . 

The  Tonica  Company  protested,  against  any  complaint  being 
directed  against  it,  and,  it  appearing  that  the  Central  Illinois 
Independent  Telephone  Company  should  have  been  made  a  party 
to  the  proceeding,  leave  was  granted  the  petitioner  to  file  an 
amended  petition  and  the  case  was  continued. 

Hearing  on  the  amended  petition  was  held  at  Springfield,  Ill- 
inois, May  18,  1915.  Honerable  William  Scanlan,  attorney, 
appeared  for  the  petitioner,  C.  H.  Eottger  again  appeared  for  the 
Central  Union  Telephone  Company,  and  F.  X.  Ames  appeared 
for  the  Central  Illinois  Independent  Telephone  Company. 

It  appeared  from  the  testimony  presented  by  the  petitioner 
liiat  the  Farmers  Mutual  Telephone  Company  serves  about  200 
subscribers  in  and  around  the  village  of  Lostant ;  that  these  sub- 
scribers cannot  get  long  distance  connection;  that  there  is  con- 
siderable demand  for  long  distance  connection,  particularly  with 
Ottawa,  which  is  the  county  seat  of  La  Salle  county;  that  the 
natural  route  for  business  between  Lostant  and  Ottawa,  and  other 
points  in  La  Salle  county  and  beydhd,  is  via  Tonica  and  La  Salle ; 
that  the  Farmers  Mutual  Company  and  the  Tonica  Company  own 
jointly  a  No.  12  iron  metallic  circuit  between  Lostant  and  Ton- 
ica, and  that  this  line  should  be  used  in  the  handling  of  business 
with  Lostant  and  an  indirect  connection  established  between  the 
lines  of  the  Farmers  Mutual  Company  and  the  toll  line  system  of 
the  Central  Union  Company. 

It  iippeared  from  the  testimony  of  Mr.  Ames  that  the  Centra? 
P.U.R.1915E. 
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Illinois  Independent  Telephone  Company,  a  commercial  com- 
pany, capitalized  at  $75,000,  operates  a  general  telephone  system 
consisting  of  local  exchanges  and  connecting  toll  lines  in  Mar- 
shall, La  Salle,  and  Livingston  counties,  with  its  principal  place 
of  business  at  Eutland,  Illinois;  that  in  1906  the  Central  Illinois 
Company  acquired  by  purchase  a  telephone  exchange  at  Lostant ; 
that  subsequently  on  account  of  some  dissatisfaction  among  the 
rural  subscribers  of  the  Lostant  exchange,  another  company  was 
formed  which  was  operated  on  a  so^alled  mutual  or  co-operative 
plan;  that  through  the  efforts  of  the  Mutual  Company  a  great 
many  subscribers  of  the  Central  Illinois  Company  discontinued 
their  service,  so  that  the  number  of  subscribers  served  by  it  was 
reduced  from  170  in  1906  to  49  in  1916. 

It  further  appeared  that,  of  the  24  business  houses  in  the  vil- 
lage of  Lostant  that  have  telephone  service,  20  have  the  service  of 
the  Central  Illinois  Company;  that  the  Farmers  Mutual  Com- 
pany has  only  a  few  more  subscribers  in  the  village  proper  than 
the  Central  Illinois  Company;  that  in  1911,  through  the  influence 
of  the  Central  Union  Company,  an  effort  was  made  to  consolidate 
or  merge  the  two  exchanges  at  Lostant,  and  that  several  proposi- 
tions were  made  to  the  Farmers  Mutual  Company  by  the  Central 
Illinois  Company,  Nothing  was  accomplished  through  these 
negotiations  and  the  matter  w^s  carried  along  until  February, 
1915,  when  the  Farmers  Mutual  Company  filed  complaint  with 
the  Commission, 

Mr.  Ames  contended  that  the  Central  Illinois  Company  had 
been  ready  and  willing  at  all  times  to  make  connection  with  the 
Farmers  Mutual  Company  or  to  dispose  of  its  property  at  the  ap- 
praised value  of  the  physical  plant.  He  further  contended  that 
for  the  Central  Union  Company  to  handle  business  with  Lostant 
via  Tonica  would  result  in  irrevocable  injury  to  the  Central  Illi- 
nois Company,  and  that  the  amount  of  business  handled  with 
Lostant  does  not  justify  any  change  in  the  present  routing. 

It  appeared  from  the  testimony  of  Mr.  Rottger  that  the  present 
arrangement  is  entirely  satisfactory  to  the  Central  Union  Com- 
pany ;  that  the  amount  of  business  handled  with  Lostant  does  not 
justify  any  change  in  the  routing ;  that  the  plan  proposed  by  the 
petitioner  would  result  in  a  split  report  of  the  business  with  Los- 
tant which  would  cause  confusion,  not  only  in  the  routing  of 

P.U.R.1915E. 
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messages,  but  in  the  checking  and  the  apportioning  of  commis- 
siona  and  pro-rates ;  that  the  Central  Union  Company  is  perfectly 
willing  to  extend  to  the  Farmers  "Mutual  Company  the  use  of  its 
toll  line  system,  but  that  all  of  the  business  with  Lostant  should 
be  handled  through  the  exchange  of  the  Central  Illinois  Com- 
pany. 

The  complainant  company  at  one  time  had  an  indirect  connec- 
tion with  the  Central  Union  Company,  but  it  appears  that  this 
connection  was  mutually  unsatisfactory  and  was  discontinued. 
The  Central  Union  Company  subsequently  was  unable  to  effect 
any  satisfactory  arrangement  with  the  complainant  company  for 
the  handling  of  toll  messages  at  Lostant,  and,  in  consequence  of 
this  fact,  entered  into  the  present  agreement  with  the.  Central 
Illinois  Company. 

Unquestionably,  the  possession  of  a  toll  connection  with  the 
Central  Union  Company  is  an  asset  of  considerable  value  to  the 
Central  Illinois  Company,  since  if  it  were  not  for  this  connection, 
most  of  the  Lostant  subscribers  of  the  Central  Illinois  Company 
would  take  the  service  of  the  complainant  company,  whose  rates 
for  local  service  are  very  much  lower  than  those  of  the  Central 
Illinois  Company. 

To  authorize  the  establishment  of  a  toll  connection  between  the 
Farmers  Mutual  Company  and  the  Central  Union  Company 
through  Tonica,  and  at  the  same  time  allow  the  continuance  of 
the  present  arrangement  between  the  Central  Union  Company 
and  the  Central  Illinois  Company,  would  not  only  result  in  a 
considerable  loss  to  the  Central  Illinois  Company  and  an  unneces- 
sary expense  to  the  Central  Union  Company,  but  would  also  tend 
to  aggravate  and  prolong  the  unsatisfactory  competitive  condi- 
tions that  now  exist  at  Lostant. 

Doubtless  some  consideration  should  be  given  to  the  fact  that 
Lostant  messages  destined  for  Ottawa  and  other  points  north,  if 
routed  via  Tonica,  would  have  to  be  switched  through  only  two 
points,  viz.:  Tonica  and  La  Salle;  whereas,  in  routing  such 
messages  via  Wenona,  it  is  necessary  to  switch  through  Wenona, 
Rutland,  and  Streator.  According  to  the  evidence  submitted  by 
the  defendant  companies,  however,  approximately  75  per  cent  of 
the  toll  business  originating  at  Lostant  is  destined  for  points 
south,  and  in  the  absence  of  any  proof  that  the  route  via  Wenona, 
P.U.R.1915E.  2 
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Eutland,  and  StreatOT  is  impracticable  for  handling  business  to 
points  north,  it  is  reasonable  to  assume  that  the  establishment  of  a 
toll  connection  at  Lostant  would  meet  the  requirements  of  the 
complainant  company. 

While  it  is  desirable  to  route  all  toll  traffic  in  as  direct  a  man- 
ner as  possible,  the  actual  mileage  involved  in  handling  toll  mes- 
sages is  not  so  important  a  factor  of  transmission  as  the  character 
of  the  line.  There  is  nothing  in  the  record  to  show  that  the 
quality  of  the  service  over  the  longer  route  is  inferior;  on  the 
other  hand,  witness  for  the  Central  Union  Company  testified 
that  the  service  over  this  route  is  considered  first  class,  and  that 
the  length  of  line  does  not  materially  affect  the  transmission. 

Practically  all  business  houses  in  Lostant  now  have  the  tele- 
phones of  both  companies,  and  it  is  not  likely  that  the  establish- 
ment of  a  connection  between  the  two  switchboards  would  result 
in  any  unusual  increase  in  the  number  of  toll  messages  to  points 
north  of  Lostant,  since  most  of  the  toll  traffic  will  probably  origi- 
nate with  the  business  subscribers.  It  is  possible,  of  course,  that 
such  a  connection  might  develop  considerable  business  with 
La  Salle  and  Ottawa  among  the  rural  subscribers  of  the  complain- 
ant company,  but  there  is  nothing  in  the  record  to  substantiate 
such  a  possibility. 

After  a  careful  consideration  of  all  the  facts  presented  in  this 
case,  it  appears  that  the  establishment  of  a  physical  connection 
between  the  switchboards  of  the  Farmers  Mutual  Company  and 
the  Central  Illinois  Company  at  Lostant  is  the  only  practicable 
manner  of  providing  adequate  toll  facilities  for  the  Farmers  Mut- 
ual Company. 

In  order  to  prevent  injury  to  the  Central  Illinois  Independent 
Telephone  Company,  the  terms  upon  which  the  connection  should 
be  made  must  be  such  as  to  prevent  the  loss  of  business  by  that 
company  because  of  the  physical  connection.  The  law  provides 
that  the  companies  shall  agree  upon  the  terms,  and  that  in  case  an 
agreement  cannot  be  reached,  the  Commission  shall  fix  the  terms. 
It  is  not  necessary,  therefore,  for  the  Commission  to  fix  the  terms 
in  this  order. 

It  is  therefore  ordered  that  the  Central  Illinois  Independent 
Telephone  Company  and  the  Farmers  Mutual  Telephone  Com- 
pany make  such  physical  connection  between  their  exchanges  in 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


FARMERS  MUT.  TELEPH.  CO.  ▼.  CENTRAL  U.  TELEPH.  CO.       19 

the  Tillage  of  Lostant,  as  is  required  for  the  furnishing  of  toll 
service  to  the  subscribers  of  the  Farmers  Mutual  Telephone  Com- 
pany, and  that  such  toll  service  be  as  complete  as  is  furnished  to 
the  subscribers  of  the  Central  lUinois  Independent  Telephone 
Company, 

It  is  further  ordered  that  the  cost  of  making  such  connection 
shall  be  borne  by  the  Farmers  Mutual  Telephone  Company. 

Sixty  days  is  deemed  a  reasonable  time  within  which  the  com- 
panies shall  comply  with  this  order. 

By  order  of  the  Commission  this  22d  day  of  July,  1915, 
dated  at  Springfield,  Illinois. 


IlililNOIS  PUBUO  UTUilTIES  COMMISSION. 

EUGENE  COOPER  et  aL 

v. 

WILLIAMSVILLE-SHERMAN  TELEPHONE  COMPANY. 

[No.  3S84.] 

Viserimination '^  Toll  service  ^-^  Removal  of  exchange* 

A  telephone  company  is  not  justified  in  charging  toll  service 
between  a  small  village  and  an  exchange  located  at  the  county  scat 
9  miles  distant  because  of  the  fact  it  has  moved  its  exchange,  formerly 
located  in  that  village,  to  another  place  15  miles  distant  from  the 
county  seat,  and  because  the  subscribers  of  the  latter  exchange  have 
always  paid  for  toll  service;  since  the  situation  of  the  subscribers  of 
the  two  exchanges  with  reference  to  toll  service  is  different. 

[July  22,  1916.] 

CoMPLAi::^T  as  to  toll  telephone  charges  between  Sherman 
and  Springfield,  and  as  to  defective  service.  It  appeared  that 
the  defendant  telephone  company  had  formerly  rendered  free 
service  between  the  village  of  Sherman  and  city  of  Springfield ; 
bnt  that  when  it  removed  its  exchange  from  the  village  of  Sher- 
man to  the  city  of  Williamsville,  it  made  a  charge  of  10  cents 
between  Sherman  and  Springfield,  in  order  to  prevent  discrim- 
ination between  Williamsville  subscribers  who  had  at  all  times 
been  charged  a  toll  rate  to  Springfield  and  the  Sherman  sub- 
scribers now  connected  with  the  Williamsville  exchange.  The 
P.U.R.1915E. 
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Commission  ordered  the  re-establishment  of  free  service  be- 
tween Sherman  and  Springfield,  and  further  ordered  the  com- 
pany to  take  steps  to  improve  its  service  in  Sherman  so  as  to 
render  the  same  adequate,  reserving  jurisdiction  of  the  sub- 
ject-matter and  parties  for  the  purpose  of  entering  such  addi- 
tional or  supplementary  orders  as  the  facts  may  from  time  to 
time  warrant. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Conunission:  The  complaint  in  this  case,  which  was 
filed  by  a  subscriber  of  the  respondent,  sets  forth  that  on  or 
about  April  20,  1915,  the  respondent  removed  its  telephone  ex- 
change from  the  village  of  Sherman  to  the  city  of  Williams- 
ville,  Illinois,  and  that  since  that  date  it  has  illegally  charged 
a  toll  rate  for  telephone  service  from  Sherman  to  Springfield, 
where  previously  no  charge  had  been  made. 

The  complainant  also  charges  that  since  the  removal  of  said  ex- 
change, the  telephone  service  furnished  by  respondent  has  been 
inadequate  and  insufficient,  and  that  said  exchange  should  be 
returned  to  and  again  operated  at  Sherman. 

The  answer  of  the  respondent  denies  that  the  service  now 
furnished  to  its  Sherman  subscribers  is  inadequate  or  defective. 
It  admits  that  it  now  charges  a  toll  of  10  cents  from  Sherman 
to  Springfield,  but  says  that  that  charge  is  now  made  in  order 
to  prevent  discrimination  between  its  Williamsville  subscribers, 
who  have  at  all  times  been  charged  a  toll  rate  to  Springfield, 
and  its  Sherman  subscribers  who  are  now  connected  with  and 
considered  by  respondent  as  a  part  of  its  Williamsville  exchange. 

A  hearing  was  held  before  the  Commission  at  Springfield  on 
June  29,  1915.  Alonzo  Hoff,  attorney,  appeared  on  behalf  of 
the  complainant;  Ben  B.  Boynton,  attorney,  represented  the 
respondent. 

It  appears  from  the  evidence  in  this  case  that  the  village  of 
Sherman  consists  of  about  150  inhabitants  and  is  located  about 
8  mil6s  northeast  of  Springfield ;  that  Williamsville  has  a  popu- 
lation of  about  nine  hundred,  and  is  located  about  7  miles  north- 
east of  Sherman  and  about  15  miles  from  Springfield ;  that  for 
a  number  of  years  the  respondent  company  operated  a  telephone 
exchange  at  Sherman,  and  also  an  exchange  at  Williamsville. 

P.U.R.1916E. 
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In  the  month  of  June,  1914,  respond^t  made  application  to 
this  Commission  for  authority  to  abandon  its  Sherman  exchange, 
and  to  connect  its  Sherman  subscribers  by  means  of  trunk  lines 
to  its  Williamsville  exchange. 

This  authority  was  granted  by  the  Commission  in  an  order 
entered  July  31,  1914.  At  that  time  respondent  had  about 
forty-two  subscribers  connected  with  its  Sherman  exchange. 
These  subscribers,  in  addition  to  their  local  service  had  free 
exchange  with  the  subscribers  of  the  Interstate  Independent 
Telephone  &  Telegraph  Company  at  Springfield. 

In  pursuance  of  the  authority  granted  by  this  Commission 
respondent  company  in  April,  1915,  connected  its  Sherman 
subscribers  with  its  Williamsville  exchange  and  then  abandoned 
its  central  office  at  Sherman.  About  that  time  it  also  decided 
to  and  did  discontinue  free  service  to  its  Sherman  subscribers 
with  Springfield.  This  action  was  taken  because  of  the  fact 
that  its  Williamsville  subscribers  at  no  time  had  free  service  with 
Springfield,  and  the  subscribers  formerly  connected  with  its 
Sherman  exchange  were  then  connected  with  and  considered  by 
respondent  as  a  part  of  its  Williamsville  exchange. 

This  action  by  respondent  was  opposed  by  the  Sherman  sub- 
scribers, and  following  the  abandonment  of  said  Sherman  ex- 
change the  service  furnished  to  the  latter  subscribers  apparently 
became  inadequate  and  unsatisfactory.  The  complaint  herein 
was  then  filed  with  this  Commission. 

The  evidence  also  shows  that  at  the  present  time  telephone 
service  is  very  poor  and  unsatisfactory,  and  the  respondent  prac- 
tically admits  this  to  be  the  case,  but  states  that  it  was  taking 
steps  to  improve  the  service  by  constructing  additional  circuits  be- 
tween said  Williamsville  and  Sherman,  and  by  the  installa- 
tion of  a  public  telephone  booth  at  Sherman  at  the  time  this  com- 
plaint was  filed,  but  after  the  filing  of  said  complaint  it  stopped 
work  to  await  the  outcome  of  this  case. 

In  deciding  whether  the  respondent  was  justified  in  discon- 
tinuing to  its  Sherman  subscribers  free  service  ta  Springfield, 
consideration  must  be  given  to  the  fact  that  all  of  the  forty-two 
subscribers  in  question  are  located  inside  of  or  within  the  im- 
mediate vicinity  of  the  village  of  Sherman ;  that  they  are  with- 
in a  radius  of  about  9  miles  of  Springfield,  which  is  the  county 

P.U.R.1915E. 
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seat ;  that  a  large  part  of  their  business  is  transacted  at  Spring- 
field. It  therefore  appears  that  the  matter  of  free  service  to 
Springfield  was  of  much  greater  importance  to  fhem  than  it 
would  be  to  the  Willi amsville  subscribers  of  the  respondent. 

The  latter  subscribers  are  located  in  or  adjacent  to  a  city  with 
a  population  of  nearly  one  thousand,  and  Williamsville  is  lo- 
cated nearly  twice  as  far  from  Springfield  as  is  Sherman.  These 
and  other  factors  which  might  be  mentioned  apparently  were 
considered  by  the  respondent  company  at  the  time  it  operated 
a  telephone  exchange  at  Sherman,  and  as  a  result  its  Sherman 
subscribers  were  given  free  exchange  and  service  with  Spring- 
field, while  its  Williamsville  subscribers  were  charged  a  toll  of 
10  cents.  Our  conclusion  on  this  question  is  that  the  former 
subscribers  to  the  Sherman  exchange  are  not  similarly  situated 
with  the  Williamsville  subscribers  of  the  respondent,  and  that 
the  discontinuance  of  free  service  with  Springfield  w^as  not 
justified. 

The  petitioner  contends  that  in  order  to  remedy  defective 
service  now  being  furnished  the  former  Sherman  subscribers, 
it  will  be  necessary  for  the  respondent  to  reinstall  its  telephone 
exchange  at  Sherman  and  again  operate  it  at  that  point.  With 
this  we  are  unable  to  agree.  On  the  contrary,  we  are  of  the 
opinion  that  if  sufficient  telephone  circuits  are  constructed  be- 
tween Sherman  and  Williamsville,  and  if  the  defective  rural 
lines  and  instruments  that  now  exist  are  properly  repaired  or 
replaced,  and  if  a  public  telephone  booth  is  constructed  and 
maintained  at  Sherman  by  the  respondent,  that  adequate  service 
can  be  furnished  complainant  and  the  other  Sherman  sub- 
scribers from  the  Williamsville  exchange  of  the  respondent. 
However,  if  the  service  is  not  improved  and  made  adequate 
within  the  time  hereinafter  fixed  by  its  order,  the  Commission 
will  consider  further  the  question  of  requiring  respondent  com- 
pany to  reinstall  and  operate  the  telephone  exchange  at  Sher- 
man. 

The  Commission  having  fully  considered  the  evidence  and 
arguments  of  counsel  and  being  fully  advised  in  the  premises, — 

It  is  therefore  ordered  that  the  respondent  shall,  from  and 

after  receipt  of  a  copy  of  this  order,  discontinue  the  toll  charge 

of  10  cents  per  message  between  Sherman  and  Springfield,  111- 
P.U.R.1916E. 
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inois,  now  being  charged  subscribers  formerly  connected  with 
its  Sherman  exchange,  and  shall,  until  further  ordered  by  this 
Commission,  furnish  said  subscribers  free  service  to  Spring- 
field. 

It  is  further  ordered,  that  the  respondent  shall  forthwith  take 
such  steps  as  may  be  necessary  to  improve  its  telephone  service 
and  to  render  same  adequate,  and  to  that  end  it  shall  construct 
and  operate  such  additional  telephone  circuits  between  Wil- 
liamsville  and  Sherman  as  may  be  necessary.  It  shall  also  con- 
struct and  maintain  a  public  booth  at  Sherman,  and  it  shall 
repair  or  replace  such  of  its  telephone  equipment  as  is  defec- 
tive, and  shall  take  whatever  other  action  may  be  necessary  or 
proper  to  comply  with  this  order.  Sixty  days  is  considered 
sufficient  time  within  which  respondent  shall  comply  with  this 
portion  of  the  order  in  this  case. 

The  Commission  reserves  jurisdiction  of  the  subject-matter 
and  of  the  parties  for  the  purpose  of  entering  such  additional 
or  supplemental  order  herein  as  the  facts  may,  from  time  to 
time,  warrant. 

By  order  of  the  Commission  this  22d  day  of  July,  1915, 
dated  at  Springfield,  Illinois. 


IlililNOIS  PUBIilC  UTIIilTIES  COMMISSION. 

IN  EE  COLCHESTEE  FAEMEES  TELEPHONE  COMPANY. 

[No.  3637.] 

l^epreiHatifni'^Telephiyifie  company  —  ilnnwal  allowance. 

In  a  proceeding  to  fix  the  rates  of  a  telephone  company  it  was 
held  that  5  per  cent  of  the  property  value  should  be  deducted  from  the 
gross  revenue  annually  to  provide  for  depreciation,  where  no  amount 
had  been  set  aside  for  this  purpose. 
Uehim^^  Operating  eocpenses '^  Telephone  rental  to  BuhacriJ^era, 

In  determining  the  amount  necessary  for  operating  expenses  for 
a  telephone  company,  an  allowance  of  an  annual  rental  of  $1.60  per 
year  to  subscribers  owning  their  own  telephones  was  made,  as  pro- 
vided by  conference  ruling  No.  15  of  the  Illinois  Commission. 
Betum  —  Telephones  —  Percentage  aXlotved. 

A  telephone  company  was  allowed  to  increase  its  rates  so  as  to 
produce  a  return  on  6.4  per  cent  on  the  estimated  value  of  its  physical 
property. 

[July  22,  1916.] 
P.U.R.1916E. 
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Application  for  authority  to  increase  telephone  rates.  The 
existing  rate  was  $6  a  year  for  both  business  and  residence  sub- 
scribers who  owned  and  maintained  their  telephones,  and  $3  per 
year  for  switching  rural  service  subscribers.  It  appearing  that 
the  rates  did  not  produce  a  sufficient  revenue,  the  company  was 
permitted  to  establish  a  rate  of  $13  per  year  for  business  tele- 
phones and  $10  per  year  for  residence  telephones  and  $3  per 
year  for  switching  rural  subscribers.  The  company  was  .directed 
to  pay  an  annual  rental  of  $1.60  per  year  to  subscribers  owning 
their  own  telephones,  as  provided  by  conference  ruling  No.  16. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter sets  forth  that  the  petitioner  is  a  public  utility  engaged  in 
the  management  and  operation  of  a  telephone  exchange  in  the 
city  of  Colchester,  McDonough  county,  Illinois;  that  it  now 
has  in  effect  a  rate  of  $6  per  year  for  both  business  and  resi- 
dence subscribers  who  own  and  maintain  their  telephones,  and  a 
rate  of  $3  per  year  for  switching  rural  service  subscribers;  that 
the  rate  of  $6  per  year  for  business  and  residence  telephones 
in  the  city  of  Colchester  does  not  produce  sufficient  revenue  to 
meet  the  requirements  of  the  company. 

Application  is  made  for  authority  to  establish  the  following 
schedule  of  rates: 

Business  telephones — subscriber  furnishing  the  instrument . .  $12.00  per  year 
Residence  telephones — subscriber  furnishing  the  instrument       9.00     "      " 

Subsequent  to  the  filing  of  the  application  the  petitioner  was 
informed  of  the  provisions  of  conference  ruling  No.  15.  "In 
the  matter  of  rates  and  charges  applicable  to  subscribers  who  own 
their  telephones,"  and  on  March  19,  1915,  the  petitioner  filed 
an  amended  application,  which  provides  for  a  rate  of  $13  per 
year  for  business  telephones  and  a  rate  of  $10  per  year  for  resi- 
dence telephones,  all  equipment  to  be  furnished  by  the  com- 
pany. 

Hearing  was  held  at  Springfield,  Illinois,  April  20,  1915. 
Louis  A.  Mull,  secretary  of  the  Colchester  Farmers  Telephone 
Company,  appeared  for  the  petitioner.  No  one  appeared  ob- 
jecting. 

From  the  testimony  presented  at  the  hearing,  it  appeared  that 

the  Colchester  Farmers  Telephone  Company  was  organized  pri- 
P.U.R.1916E. 
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marily  to  serve  the  convenience  of  the  stockholders,  most  of 
whom  are  farmers  residing  in  the  vicinity  of  Colchester.  The 
capital  stock  of  the  company  is  $6,000,  divided  into  600  shares, 
of  which  473  shares  are  outstanding.  Formerly  all  of  the  sub- 
scribers served  were  stockholders  in  the  company  and  the  busi- 
ness was  conducted  under  a  mutual  or  co-operative  plan.  In 
response  to  a  demand  for  service  in  the  city  of  Colchester  and 
on  the  part  of  persons  in  the  contiguous  rural  districts  who  were 
not  stockholders,  the  company  extended  its  plant  and  provided 
such  service.  Persons  in  the  city  of  Colchester  desiring  service 
were  required  to  furnish  their  own  telephones,  the  company  pro- 
viding the  line  and  all  other  equipment.  This  practice  has  been 
strictly  adhered  to,  there  being  only  one  subscriber,  the  Chicago, 
Burlington,  &  Quincy  Kailroad  Company,  whose  telephone  is 
furnished  by  the  company. 

The  rural  lines  which  were  formerly  a  part  of  the  property 
of  the  company  are  now  owned  and  maintained  by  the  subscrib- 
ers connected  therewith.  Forty-one  such  lines  are  connected 
with  the  Colchester  exchange,  serving  about  470  subscribers. 
These  subscribers  are  classed  as  ^^rural  service"  subscribers  and 
it  is  to  these  subscribers  that  the  switching  service  rate  of  $3 
per  year  applies. 

It  further  appeared  from  the  testimony  that  certain  improve- 
ments in  the  central  office  equipment  and  outside  plant  are  nec- 
essary; that  a  considerable  part  of  this  is  chargeable  to  replace- 
ments, and  that  the  company  has  no  funds  from  which  payment 
for  such  replacements  and  improvements  can  be  made. 

In  support  of  the'  petitioner's  statement  that  the  earnings 
under  the  rates  now  in  force  and  effect  are  insufficient  to  pay 
the  operating  expenses  of  the  company  and  allow  a  reasonable 
amount  for  depreciation,  a  sworn  statement  of  the  earnings  and 
expenses  of  the  company  for  the  period  January  1,  1914,  to 
January  1,  1916,  was  filed.  According  to  this  statement,  the 
gross  revenues  for  the  year  1914  amoimted  to  $2,631.03,  and 
the  expenses  amounted  to  $2,807.77.  Included  in  operating  ex- 
penses, however,  are  certain  items  for  material  and  equipment, 
amounting  in  total,  to  $655.84,  which  leaves  the  net  operating 
expenses    $2,151.93,    making   the   net   revenue    for    the    year 

P.U.R.1915E. 
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$479.10.    No  amount  is  included  in  the  statement  for  deprecia- 
tion. 

Subsequent  to,  and  in  pursuance  of,  a  stipulation  entered  into 
at  the  hearing,  the  petitioner  submitted  an  inventory  of  the 
property  of  the  Colchester  Farmers  Telephone  Company.  In 
accordance  with  said  stipulation,  this  inventory  was  checked  by 
the  experts  for  the  Commission,  and  their  report  embodied  in 
and  made  a  part  of  the  record  in  the  case.  From  an  analysis 
of  said  inventory  and  report,  and  considering  the  age  and  gen- 
eral condition  of  the  property  as  shown  by  the  testimony  pre- 
sented at  the  hearing,  it  appears  that  the  physical  property  of 
the  company  is  worth  approximately  $5,500. 

Inasmuch  as  no  amount  has  been  set  aside  for  depreciation, 
it  appears  proper  that  at  least  5  per  cent  of  the  property  value 
should  be  deducted  for  this  purpose  from  the  gross  revenue  an- 
nually. At  5  per  cent  the  annual  depreciation  charge  will 
amount  to  approximately  $275. 

The  annual  gross  operating  expenses,  therefore,  including  a  ' 
necessary  depreciation  charge,  would  amount  to  $2,426.93.  With 
an  annual  revenue  of  approximately  $2,631,  it  appears  that  the 
utility  is  earning  little  net  revenue  at  the  present  time.  The 
utility  faces  certain  increases  in  operating  expenses  on  account 
of  additional  operators  being  required,  and  some  further  allow- 
ance to  be  made  for  the  manager's  salary,  which  is  now  insuf- 
ficient, and  that  the  stockholders  are  entitled  to  a  reasonable 
return  on  the  amount  that  they  have  invested  in  the  property. 

Under  the  rates  proposed  by  the  petitioner  it  is  intended  to 
allow  each  subscriber  who  owns  his  telephone  an  annual  rental 
of  $1.60  per  year,  as  provided  by  conference  ruling  No.  15. 
The  payment  of  such  rental  is  properly  chargeable  to  operating 
expense  and  will  result  in  an  increase  of  $342.40  per  year. 

The  gross  operating  expenses,  therefore,  including  the  charge 
of  $342.40  instrument  rentals,  and  an  allowance  of  $600  per 
year  for  an  additional  operator  and  an  increase  in  the  man- 
ager's salary,  will  amount  to  approximately  $3,400  annually. 

The  revenue  that  will  be  derived  under  the  proposed  schedule 

of  rates  with  the  development  as  of  April  1,  1915,  is  indicated 

by  the  following  table: 
P.U.R.1915E. 
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41  Biuineas  telephones  ®  $13.00  per  year  $533.00 

174  Residence  telephones  @  $10.00  per  year 1,740.00 

463  Rural  service  telephones  (g  $3.00  per  year 1,404.00 

Estimated  net  toll  receipts  per  year 75.00 

Gross  revenue $3,752.00 

With  a  gross  income  of  $3,762  per  year,  and  operating  ex- 
penses amounting  to  $3,400,  the  net  revenue  under  the  proposed 
schedule  will  amount  to  $352,  which  represents  a  return  of  6.4 
per  cent  on  an  investment  of  $5,500,  the  estimated  value  of  the 
physical  property. 

It  is  therefore  ordered,  that  the  petitioner,  Colchester  Farm- 
ers Telephone  Company,  discontinue  the  rate  of  $6  per  annum 
that  now  applies  to  all  subscribers  in  the  city  of  Colchester,  and 
establish  in  lieu  thereof  the  following  schedule  of  rates: 

Business  telephones $13.00  per  year 

Residence  telephones 10.00    "     ". 

Switching  rural  service  subscribers  3.00    *•     " 

It  is  further  ordered  that  such  schedule  of  rates  or  charges 
shall  become  effective  as  of  August  1,  1915,  and  shall  be  filed, 
posted,  and  published  by  said  petitioner  as  provided  by  §  34  of 
an  act  entitled,  "An  Act  to  Provide  for  the  Eegulation  of  Pub- 
lic Utilities." 

By  order  of  the  Commission,  this  22d  day  of  July,  1915. 
Dated  at  Springfield,  Illinois, 


INDIANA  PUBIilC   SERVICE  COMMISSION. 

IN  RE  GALVESTON  WATEEWOEKS  COMPANY. 

[No.  895.] 

Depvcciatiori'-Waterworlcs  plant '^  Annual  allowance. 

A  proper  annual  depreciation  charge  for  a  waterworks  plant  was 
found  to  be  1  per  cent  of  its  present  value. 
Return  —  Waterwtyrks  plant  —  Percentage  allowed, 

A  proper  rate  of  return  on  the  investment  in  a  waterworks  prop- 
erty was  found  to  be  7  per  cent  on  its  present  value. 
Accounting  ^WaterworJes   plant   operated  in   connection   ti^Uh   nut' 
chine  shop, 

A  waterworks  company,  operating  its  plant  in  connection  with  a 
machine  shop,  was  ordered  to  install  the  accounting  system  prescribed 
P.U.R.1915E. 
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by  the  Indiana  Commission  and  properly  to  separate  and  apportion  the 
expenses  of  the  waterworks  plant. 
Discrimination  —  Water  —  Free  service. 

The  practice  of  a  waterworks  company  in  furnishing  free  service 
to  certain  consumers  was  ordered  discontinued  as  discriminatory. 

[July  23,  1D16.] 

Application  of  the  petitioner,  a  waterworks  company,  for 
authority  to  increase  rates ;  granted.  The  new  schedule  of  rates 
appears  in  the  order. 

By  the  Commission:  On  the  1st  day  of  August,  1914,  the 
Galveston  Waterworks  Company  filed  a  petition  before  this  Com- 
mission, asking  authority  to  increase  the  schedule  of  rates  charged 
by  the  company  upon.  January  1,  1915.  This  schedule  of  rates 
and  charges  was  set  out  in  the  petition  in  words  and  figures  as 

follows : 

Flat  Kate. 

Bath  tub   $3.00  per  year 

Closet 6.00  "  " 

Lavatory    2.00  "  ** 

Dentist 5.00  "  " 

Livery  barn 20.00  "  " 

Household  purposes 5.00  "  " 

Street  and  lawn 5.00  "  " 

Steam  boilers  20.00  "  " 

Barber  shop 5.00  "  " 

General  store 5.00  "  " 

Doctor's  office 5.00  "  " 

Town  fire  protection 375.00  "  •* 

The  petition  further  alleges  that  the  present  rates  are  unrea- 
sonably low  and  not  compensatory;  that  the  same  afford  no  re- 
turn on  the  investment;  that  the  operating  expenses  exceed  the 
operating  revenue;  that  for  the  year  1913  the  total  revenue  was 
$1,310  and  the  operating  expense,  including  taxes,  was  $2,331, 
leaving  a  net  deficit  of  $1,021. 

The  petition  prays  that  the  Commission,  after  investigation, 
fix  an  equitable  rate. 

On  the  10th  day  of  August,  1914,  an  answer  was  filed  by  the 
respondent,  alleging  in  substance  that  William  H.  Sprinkle  is 
the  owner  of  record  of  the  franchise  claimed  to  be  owned  by  the 
petitioners,  and  says  that  such  William  H.  Sprinkle  should  be 
made  a  party  hereto  to  answer  to  the  rights  he  may  have  in  such 
franchise.  The  answer  prayed  that  said  William  H.  Sprinkle 
be  made  a  party  hereto  and  that  further  proceedings  be  stayed 
until  he  answer  to  his  rights  herein. 
P.U.R.1015E. 
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On  the  28th  day  of  July,  1914,  the  Galveston  Waterworks 
filed  with  the  Public  Service  Commission  of  the  State  of  Indiana 
a  duly  executed  declaration  of  its  intentioA  to  surrender  its  fran- 
chise in  the  town  of  Gkilveston  and  acc^t  in  lieu  thereof  an  in- 
determinate permit 

An  order  of  this  Commission  was  made  and  approved  in  this 
matter  August  4^  1914. 

The  respondent  filed  a  second  answer  alleging  in  substance  that 
the  appraisal  made  by  the  Commission  May  1,  1914,  was  too 
high. 

On  the  23d  day  of  April,  1915,  a  hearing  was  held  on  the 
issues  before  the  Commission  at  Galveston,  Indiana,  and  all 
parties  were  represented. 

The  staff  made  and  submitted  a  tentative  valuation  of  the  Gal- 
veston Waterworks  Company  of  $8,691  present  value.  Evidence 
was  introduced  by  the  respondent  tending  to  show  that  the  cost 
of  trenching  and  laying  mains  was  fixed  too  high,  and  we  there- 
fore reduce  this  item  $1,191  and  fix  the  value  of  the  plant  at 
$7,500. 

The  Galveston  Waterwarks  Company  is  operated  in  connection 
with  a  machine  shop,  both  being  owned,  managed,  and  operated 
by  the  petitioner,  Mr.  Sam  Sprinkle.  Very  frequently  while 
the  gas  engines  are  being  used  to  drive  the  line  shaft  connected 
with  the  machinery  employed  in  machine  work,  water  is  pumped 
into  the  gravity  tank.  The  result  is  an  unfathomable  confusion 
of  operating  expenses,  as  the  accounting  system  used  in  the  past 
and  still  used  does  not  permit  of  an  apportionment  of  expenses 
between  the  waterworks  and  machine  shop.  This  applies  to 
superintendence,  labor,  oil,  both  fuel  and  lubricating,  general  re- 
pairs, taxes,  and  all  other  expenses  incident  to  the  operation  of 
the  waterworks  and  machine  shop. 

The  operating  expenses  submitted  by  the  petition  for  the  year 
ending  April  1, 1914,  are  set  out  in  words  and  figures  as  follows : 

Gasolene $600.00 

Srlinder  oil 15.00 

achine  oil 4.80 

Cup  grease 2.00 

Salary  mechanic  and  general  fireman 960.00 

Wages  paid  laborers 730.00 

General  repairs   20.00 

Taxes    24.00 

Total $2,365.00 

P.U.R.1915E. 
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This  was  less  than  the  expense  found  in  a  report  made  by  our 
accountants,  but  as  that  report  was  founded  on  an  estimate  of 
expenses  made  by  Mr*  Sprinkle,  and  the  above  statement  comes 
from  the  same  source,  made  under  oath  at  the  hearing,  we  will 
use  the  above  statement. 

The  evidence  shows  that  the  operating  expenses  of  both  the 
waterworks  company  and  the  machine  shop  are  intermingled  in 
the  above  total  beyond  possibility  of  separation.  We  are  com- 
pelled to  estimate  the  expenses  chargeable  to  the  operation  of  the 
waterworks,  and  therefore  fix  the  operating  expenses  of  the  Gal- 
veston Waterworks  at  $1,570,  or  two  thirds  of  the  total.  There 
was  some  evidence  to  the  effect  that  two  thirds  of  the  labor  was 
chargeable  to  the  utility,  and  we  base  our  estimate  on  the  only 
tangible  evidence  introduced  on  the  apportionment  of  the  ex- 
pense. Mr.  Sprinkle  testified  on  cross-examination  there  was  no 
way  to  determine  the  amount  of  oil  used  for  the  machine  shop 
and  the  amount  used  for  the  waterworks.  We  find  a  proper 
depreciation  charge  is  1  per  cent  of  the  present  value,  or  $75  per 
annum,  and  a  proper  rate  of  return  on  the  investment  7  per  cent, 
or  $525  per  annum.  It  is  therefore  necessary  to  fix  a  rate  thiat 
will  yield  $1,570  operating  expenses,  $526  return  on  the  invest- 
ment, and  $75  depreciation,  or  a  total  of  $2,170. 

There  are  no  meters  used  and  all  charges  are  made  upon  a  flat 
rate  basis.  The  plant  supplies  approximately  112  consumers,  in- 
cluding the  town,  which  owns  25  fire  hydrants,  and  pays  $16  per 
year  for  each  of  them.  We  find  the  annual  revenues  from  the 
sale  of  water  at  the  present  rate  for  all  purposes  yields  $1,375 
gross  revenue. 

The  petitioners  admitted  in  the  hearing  that  the  main  on 
Griffith  street  in  the  town  of  Galveston  was  inadequate  for  fire 
protection. 

The  Commission  finds  from  the  evidence  that  leaks  have 
existed  in  the  water  mains  for  unreasonably  long  periods  of  time, 
and  that  this  condition  creates  waste,  lowers  the  pressure,  and 
impairs  the  service. 

The  Commission  further  finds  that  the  accounting  system 

now  used  by  the  petitioner  is  inadequate  and  does  not  conform 

with  the  law  or  that  system  prescribed  by  the  Commission ;  that 

it  is  impossible  under  the  present  system  to  properly  separate 
P.U.R.1915E. 
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or  apportion  the  ope^-ating  expenses  between  the  waterworks  and 
the  other  business  conducted  by  the  petitioner. 

The  records  of  the  Galveston  Waterworks  Company  disclose 
that  for  certain  classes  of  service  to  certain  consumers  there  is  no 
charge  made.  The  Commission  finds  that  this  practice  is  dis- 
criminatory and  should  be  discontinued. 

The  Commission  being  fully  advised  in  the  premises, 
It  is  therefore  ordered  by  the  Public  Service  Commission  of 
the  State  of  Indiana  that  the  following  schedule  of  rates,  tolls, 
and  charges,  and  the  following  improvements  and  practices,  be 
imposed  and  effected,  observed  and  followed  by  the  Galveston 
Waterworks  Company,  from  and  after  May  1,  1916: 

Schedule  of  Kates. 

Lavatories $3.00  per  annum 

Baths 5.00  "  " 

Closets 7.00  " 

Single  horses 2.00  «  ** 

Each  additional  horse 100  «  ** 

Domestic  users 9.00  "  ** 

Domestic  users  and  sprinkling 12.00  "  " 

Sprinkling  only 7.00  "  ** 

Hoteltoilets 15.00  *'  " 

Soda  fountain  12.00  " 

Bakery,  restaurant  &  soda  fountain 16.00  "  " 

Barber  shop,  two  chairs  and  public  batli 15.00  "  " 

Barber  shop,  2  chairs 10.00  "  " 

Green  house  12  H.  P.  boiler 15.00  "  " 

Livery  barn 30.00  "  " 

Doctor's  ofOce 7.00  " 

Lodge  room  t^M  to  7.00  "  " 

Dentist's  office  cuspidor 4.00  "  " 

Washing  automobiles    3.00  "  " 

Domestic  boilers   1.50  "  « 

General  stores  lavatories 7.00  "  " 

Public  toilets 10.00  «  " 

Public  hall  toilet  &  lavatory 12.00  *'  " 

Pool   7.00  "  « 

Depot 10.00  "  " 

50  H.  P.  elevator  boiler 37.50  "  *• 

Fire  hydrants  each 25.00  "  ■* 

It  is  further  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  petitioner  immediately  proceed  to  install  the 
same  class  and  size  of  main  on  Griffith  street  in  Galveston,  In- 
diana, as  is  furnished  other  streets  in  that  town. 

It  is  further  ordered  by  the  Public  Service  Conunission  of 

Indiana  that  the  petitioner  immediately  install  the  accounting 

system  prescribed  by  the  Commission,  and  properly  separate  and 

apportion  the  expenses  of  the  waterworks  plant. 
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It  is  further  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  practice  of  furnishing  water  without  making 
the  proper  charge  set  out  in  the  schedule  be  discontinued,  and 
that  in  the  future  the  schedule  be  strictly  adhered  to  in  making 
charges  for  water. 

It  is  further  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  petitioner  immediately  repair  all  leaks  in  the 
waterworks  system,  and  whenever  in  the  future  such  leaks  occur 
to  repair  them  with  due  diligence. 

It  is  further  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  Galveston  Waterworks  Company  shall  conform 
its  depreciation  account,  for  its  property  used  wholly  for  the  pro- 
duction and  distribution  of  water,  to  the  rate  hereinabove  ascer- 
tained and  determined,  • 


LOUISIANA   RAIIiROAD    COMMISSIOIf. 

IN  EE  SEPARATE  COMPARTMENTS  FOR  WHITE  AND 
COLORED  PASSENGERS. 

[Order  No.  1920.] 

Service -^  Railroads '^  White  and  colored  passengers. 

Railroad  companies  operating  in  Louisiana  are  required  to  furnish 
separate  coaches,  or  coaches  containing  separate  compartments  for  white 
and  colored  passengers;  except  that  colored  prisoners  in  charge  of  white 
officers,  and  colored  nurses  or  maids  traveling  with  white  children  or 
ladies,  are  permitted  to  travel  in  coaches  or  compartments  provided  for 
white  passengers. 

[July  20,  1915.] 

Order  for  separate  coaches  or  compartments  for  white  and 
colored  passengers. 

By  the  Commission:  At  a  general  session  of  the  Railroad 
Commission  of  Louisiana,  held  in  its  office  in  the  Capitol  at 
Baton  Eouge,  Louisiana,  on  the  20th  day  of  July,  1915,  it  was, 
after  due  consideration^ 

Ordered,  that  rule  No.  49  of  the  Rules  and  Regulations  of 
this  Commission,  as  revised  to  January  1,  1915,  be  amended,  and 
as  amended  adopted,  so  as  to  read  as  follows : 
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RULE. 

Separate  Compartments  for  Wliite  and  Colored  Passengers. 

Every  railroad  operated  in  this  state  shall  furnish  separate 
coaches,  or  coaches  containing  separate  compartments,  on  its 
trains  carrying  passengers,  for  white  and  colored  passengers; 
provided,  however,  that  white  sheriffs  or  their  deputies,  in  charge 
of  colored  prisoners,  and  colored  nurses  or  maids  traveling  with 
white  children  or  ladies,  may  ride  in  coaches  or  compartments 
provided  for  white  passengers. 

All  orders,  rules,  or  regulations  in  conflict  herewith  are  can- 
celed. 

By  order  of  the  Commission,  Baton  Bouge,  Louisiana,  July 
20,  1915. 

Shelby  Taylor,  Chairman;  B.  A.  Bridges,  John  T.  Michel, 
Commissioners. 


IjOUISIANA  RAHiROAB  COMMISSION. 

EAILROAD  COMMISSION  OF  LOUISIANA 

V. 

EAILROADS. 
rOrder  No.  1921;  Caae  No.  2318.] 

ServioB  ^  BaUroads  —  Switching* 

Movementa  of  freight  between  points  within  switching  limits  in 
cities  or  at  terminals  constitute  transportation,  where  the  shipment  be- 
gins and  ends  within  such  districts,  and  is  not  preceded  or  followed 
by  a  transportation  service  for  which  freight  charges  are  assessed,  and 
such  movements  will  be  treated  as  transportation  movements  between 
separate  shipping  points. 
Bates  —  BaUroads  —  SufUching  charges* 

Railroad  companies  furnishing  empty  cars  to  be  loaded  were  au- 
thorized to  make  an  extra  switching  charge  of  $3  per  car  for  such  serv- 
ice between  points  within  their  switching  limits  in  cities  or  at  terminals, 
where  they  receive  no  freight  revenue  in  such  districts  for  the  car  other 
than  a  switching  charge,  provided  that  lower  switching  or  intra-city  or 
intra-terminal  ratesi  or  rates  for  furnishing  cars,  are  not  advanced. 

[July  21,  1915.] 

Investigation  by  the  Commission  of  intra-city  or  intra-ter- 

minal  switching  charges.     Order  establishing  rates,  rules,  and 

regulations  for  switching  and  car  rental  charges. 
P.U.IL1916B,  3 
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By  the  Commission :  After  due  noticse  to  the  railroads  oper- 
ating in  Louisiana,  the  Commission  made  a  complete  investiga- 
tion into  the  matter  of  switching  charges  where  car  rental  is  as- 
sessed, having  previously  notified  the  carriers  that  car  rental 
must  be  abolished.  The  carriers  have  filed  tariffs  which  in  ef- 
fect add  to  their  rates  for  switching  cars  within  their  switching 
limits  to  any  point  in  Louisiana,  $3  per  car  when  the  carriers 
furnish  the  empty  car  to  be  loaded.  These  rates,  published  in 
the  tariffs  filed,  are  submitted  to  the  Commission,  not  as  car 
rental,  but  as  reasonable  rates  for  performing  the  service  of 
switching  cars  between  points  within  switching  limits.  As  the 
matter  has  been  before  the  Commission  for  some  time,  a  con- 
fusion is  likely  to  result  by  a  continuance  of  the  present  con- 
ditions ;  therefore,  we  will  accept  the  tariffs  as  filed  by  the  car- 
riers without  prejudice  to  any  party  desiring  to  file  further  pro- 
ceedings. 

In  order  that  the  switching  charges  may  be  uniform,  it  is  con- 
sidered best  to  make  and  establish  switching  rates  for  each  of 
the  carriers  operating  in  the  state.  It  may  be  well  to  announce 
at  this  time  that  the  Commission  regards  movements  of  freight 
between  points  within  switching  limits  in  cities  or  at  terminals 
as  transportation  where  the  shipment  begins  and  ends  within 
such  districts,  and  is  not  preceded  or  followed  by  a  transporta- 
tion service  for  which  freight  charges  are  assessed;  and  such 
movements  will  be  treated  by  the  Commission  as  transportation 
movements  between  separate  shipping  points. 

The  question  of  establishing  a  tariff  of  joint  rates  for  move- 
ments of  freight  over  two  or  more  lines  within  the  New  Orleans 
switching  district  was  discussed  at  the  hearing.  It  is  the  opinion 
of  this  Commission  that  a  joint  tariff  of  rates  for  local  move- 
ments of  freight  between  points  in  the  city  of  New  Orleans  should 
be  published  and  filed  with  as  little  delay  as  possible. 

The  premises  considered,  it  is 

Ordered  that  the  following  rates,  rules,  and  regulations  gov- 
erning intra-city  or  intra-terminal  movements  of  freight  at  all 
points  in  the  state  of  Louisiana  where  switching  districts  are 
established  be,  and  the  same  are  hereby,  established,  effective 
August  1st,  1915,  for  all  railroads  operating  in  the  state  of  Louis- 
iana, viz.: 
P.U.R.1915E. 
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(a)  Unless  otherwise  specifically  provided,  where  the  carrier 
famishes  an  empty  car  to  be  loaded,  an  extra  switching  charge 
of  $3  per  car  will  be  made.  This  charge  will  not  be  made  on 
shipments  on  which  the  carrier  or  carriers  receive  freight  revenue 
other  than  a  switching  charge. 

(b)  The  extra  switching  charge  specified  in  paragraph  "a" 
will  not  be  assessed  by  any  railroad  where  the  shipper  or  con- 
signee, whose  goods  are  being  handled,  furnish  their  own  cars. 

(c)  Car  rental  charges  as  specified  herein  may  be  eliminated 
upon  the  application  of  any  carrier  to  this  Commission  for  au- 
thority therefor. 

It  is  further — 

Ordered  that  rates  in  effect  which  provide  for  the  furnishing 
of  cars,  or  when  switching  or  intr^-city  or  intra-terminal  rates 
are  lower  than  those  hereinabove  prescribed,  they  shall  not  be 
advanced. 

It  is  further — 

Ordered  that  authority  No.  10,064-E,  issued  to  the  Louisville 
&  Nashville  Railroad  Company  on  June  24th,  1915,  approving 
its  supplement  62  to  its  tariff  GFO  No.  1931,  be,  and  it  is 
hereby,  canceled. 

All  rates,  rules,  regulations,  authorities,  tariffs,  or  orders 
in  conflict  are  hereby  canceled. 

By  order  of  the  Commission,  Baton  Rouge,  Louisiana,  July 
21,  1916. 

Shelby  Taylor,  Chairman;  B.  A.  Bridges,  John  T,  Michel, 
Commissioners. 


mains:  PUBIilO  UTIIilTIES  COlVfMISSION. 

IN  EE  MAYOB  AND  ALDERMEN  OF  THE  CITY  OP 
EOCKLAND. 

[R.  R.-41.] 

Constitutional  law '^  Contract  between  utility  and  city  ^Effect  on 
right  to  regulate. 

A  city  and  a  street  railway  company  cannot,  by  private  agree- 
ment, deprive  the  Maine  Commission  of  the  jurisdiction  and  powers 
given  it  by  §  75,  chap.  51  of  the  Revised  Statutes,  providing  that  bridges 
P.U.R.1915E. 
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erected  by  any  municipality  over  which  any  street  railroad  passes  should 
be  constructed  and  maintained  in  such  a  manner  and  condition  as  to 
safety  as  the  Board  of  Railroad  Commissioners  may  determine. 
Apportionment  ~~  Repairs  to  bridge, 

A  city  was  ordered  to  pay  two  thirds  and  a  street  railway  com- 
pany one  third  of  the  necessary  expense  of  repairing  ^  highway  bridge 
over  which  the  tracks  of  the  street  railway  were  laid. 

[July  20, 1915.] 

Petition  alleging  the  dangerous  condition  of  the  Maverick 
Street  Bridge,  and  requesting  action  on  the  part  of  the  Com- 
mission in  order  that  the  same  might  be  remedied. 

Appearances :  E.  K.  Gould  for  petitioners ;  Hon.  Wm.  T.  Cobb 
for  respondent. 

By  the  Commission:  On  May  24th,  1915,  the  mayor  and 
aldermen  of  the  city  of  Bockland  presented  to  this  Commission 
a  document,  in  the  form  of  a  petition,  therein  calling  attention 
to  an  alleged  dangerous  condition  of  a  highway  bridge  in  Rock- 
land, known  as  the  Maverick  street  bridge,  and  requesting  action 
on  our  part  in  conformity  with  §  75,  chapter  51,  of  the  Eevised 
Statutes. 

Section  75  does  not,  in  terms,  authorize  a  petition  of  any 
sort,  but  provides :  "Bridges  erected  by  any  municipality,  over 
which  any  street  railroad  passes,  shall  be  constructed  and  main- 
tained in  such  manner  and  condition,  as  to  safety,  as  the  Board 
of  Railroad  Commissioners  may  deterinine.  Said  Board  may 
require  the  officers  of  the  railroad  company  and  of  the  munici- 
pality to  attend  a  hearing  in  the  matter,  after  such  notice  of  the 
hearing  to  all  parties  in  interest  as  said  Board  may  deem  prop- 
er." We  feel,  however,  tiiat  the  method  pursued  by  the  authori- 
ties at  Rockland  was  a  proper  one  by  which  to  call  our  attention 
to  an  unsafe  condition  of  a  highway  bridge  over  which  a  street 
railway  passes,  and  we  therefore  proceeded  to  "require  the  offi- 
cers of  the  railroad  company  and  of  the  municipality  to  attend 
a  hearing  in  the  matter"  by  giving  to  the  above-named  officers 
a  notice  to  attend  a  hearing  at  the  offices  of  the  Commission,  at 
Augusta,  on  June  22d,  1915,  at  10  o^clock  in  the  forenoon. 
Hearing  was  had  at  the  above  named  time  and  place,  and  notice 
as  ordered  was  proven  to  have  been  given.  The  city  and  the 
railroad  was  each  represented  by  counsel. 
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We  find  that  the  structure  mentioned  in  the  petition  is  the 
kind  of  bridge  referred  to  in  said  §  76.  It  was  admitted  that 
the  Bockland,  Thomaston^  &  Camden  Street  Kailway  passes  over 
said  bridge,  and  that  said  bridge  is  in  need  of  repairs,  renewals, 
and  strengthening  of  parts,  and  we  so  find. 

The  only  other  issue  between  the  municipality  and  the  rail- 
way grew  out  of  the  following  situation:  Some  time  prior  to 
October  23d,  1901,  this  same  bridge  became  dangerously  out 
of  repair  by  reason  of  a  cave-in,  and  the  representatives  of  the 
city  and  the  railway  met  and  discussed  the  matter  of  repairs. 
It  seems  that  many  years  before  that  time  a  lime  quarry  had 
been  operated,  and  in  such  operation  a  tunnel  under  the  highway 
had  been  made.  In  1901,  or  about  that  time,  signs  of  a  settling 
of  the  road  over  this  tunnel  were  noticed. 

At  the  above-named  conference  the  officers  of  the  railway 
urged  the  putting  in  of  a  steel  bridge  as  the  only  safe  and  perma- 
nent repair,  and  that  a  dry  lime  rock  wall  40  feet  high  would 
not  stand.  The  city  insisted  on  the  lime  rock  wall,  and  this 
was  built,  at  a  cost  of  about  $1,300.  Subsequently  negotiations 
resulted  in  the  payment  by  the  railway  of  the  sum  of  $500  as 
its  share  of  the  repairs.  The  railway  now  claims  that  the  pay- 
ment of  that  $500  absolutely  absolved  it  from  liability  to  pay 
any  further  sum,  regardless  of  the  condition  of  the  bridge  now 
or  in  the  future.  This  claim  is  based  on  the  following  facts :  On 
October  7th,  1901,  the  city  council  of  Rockland  passed  the  fol- 
lowing order: 

"Ordered,  that  the  mayor  be  and  is  hereby  authorized  to  make 
a  contract  of  settlement  as  to  the  matter  of  the  repair  of  the 
Maverick  street  bridge  with  the  Rockland,  Thomaston,  &  Cam- 
den Street  Railway  Company,  and  to  sign  all  necessary  agree- 
ments and  receipts  in  relation  thereto,  the  said  railway  paying 
not  less  than  $500  to  said  city." 

On  October  23d,  1901,  the  railway  gave  its  check  for  $500 
to  the  city,  and  received  the  following  acknowledgment : 

'^Whereas  the  city  of  Rockland  has  repaired  the  cave-in  on 
Maverick  street  at  what  is  known  as  the  Maverick  street  bridge 
by  virtue  of  an  understanding  with  the  Rockland,  Thomaston,  & 
Camden  Street  Railway,  and  has  had  full  charge  and  control 
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of  said  repairs,  and  has  undertaken  to  do  and  represents  that  it 
has  done  same  in  a  thorough,  workmanlike,  and  permanent  man- 
ner; and  whereas  said  city  by  vote  of  its  city  government  has 
authorized  its  mayor  to  make  settlement  thereof,  and  said  mayor 
and  said  railway  have  agreed  upon  the  amount  which  said  rail- 
way should  pay  as  its  part  of  the  expense  of  doing  said  work  as 
aforesaid. 

"Now  therefore,  I,  Edward  K.  Gould,  mayor  of  said  city, 
duly  authorized,  hereby  contract  to  receive  and  do  receive  and 
acknowledge  the  payment  of  the  sum  of  $500  from  said  railway 
in  full  payment  to  said  city  for  the  performance  of  said  work 
in  manner  aforesaid  and  in  full  discharge  of  said  railway  from 
all  claims  therefor. 

City  of  Rockland,  Maine, 

Edward  K  Gould, 

Mayor/^ 

October  23,  1901. 

The  railway  now  insists  that  this  is  an  agreement  on  the  part 
of  the  city  that  the  repairs  as  made  placed  the  bridge  in  good 
repair  forever,  and  that  the  railway  would  never  be  called  upon 
to  pay  any  further  sum  for  future  repairs.  We  do  not  feel  that 
this  is  the  legal  effect  of  the  above  vote  and  receipt;  but,  how- 
ever this  may  be,  the  city  and  the  railway  cannot  by  private 
agreement  deprive  this  Commission  of  the  jurisdiction  and  pow- 
ers given  by  §  75.  If  it  were  not  for  the  fact  that  a  public  utility, 
viz.,  this  street  railway,  passed  over  this  public  highway  bridge, 
this  Commission  would  have  no  jurisdiction  over  repairs.  The 
fact  of  the  use  of  this  bridge  by  this  public  utility,  and  the  addi- 
tional fact  that  the  bridge  is  unsafe  for  this  public  use,  makes 
the  public  one  of  the  interested  parties  and  the  city  and  the 
railway,  jointly,  the  other  party.  Having  found  that  this  bridge 
is  in  need  of  repairs,  it  is  our  plain  duty  to  act;  and  we  have 
the  authority  and  it  is  our  duty  to  determine  who  shall  bear  the 
expense.  Under  all  the  circumstances  we  feel  (and  so  decide) 
that  the  railway  shall  pay  one  third,  and  the  city  two  thirds,  of 
whatever  may  be  the  amount  of  such  repairs,  renewals,  and 
strengthening  of  parts  as  may  be  finally  ordered. 

While  the  statute  makes  it  the  duty  of  this  Conmiission  to 
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finallj  determine  what  repairs  are  necessary^  we  feel  that  the 
city  and  the  railway  should  be  given  an  opportunity  to  suggest 
what  is  really  necessary  and  practical  to  be  done.  We  there- 
fore direct  the  city  of  Kockland  and  the  Eockland,  Thoxnaston^ 
&  Camden  Street  Kailway  within  fifteen  days  to  either  jointly 
or  separately  submit  to  this  Commission,  in  writing,  suggestions 
as  to  the  manner  and  extent  of  the  repairs,  renewals,  and  strength- 
ening of  parts  deemed  necessary  to  make  said  Maverick  street 
bridge  safe  for  the  uses  to  which  it  is  put. 

Final  order  will  later  be  made  by  this  Commission,  and  the 
case  is  not  now  closed. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  20th  day  of  July,  a.  b.  1915. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves, 
Wm.  B.  Skelton, 


MABYIjAND  PUBIilG  SERVICE  COMMISSION. 

A.  W.  LYMAN 

V, 

UNITED  RAILWAYS  &  ELECTRIC  COMPANY  OP 
BALTIMORE. 

rCase  No.  813;  Order  Ko.  2452.] 

Service  —  Bxten9i€nt  —  Street  railtvaya  —  Deferred  because  of  htisiness 
depression  and  diminished  revenue. 

Compliance  with  an  order  requiring  a  necessary  extension  to  a 
street  railway  line  was  deferred  about  ten  months  on  account  of  the 
decreased  revenues  of  the  utility  and  of  the  general  business  depression, 
the  company  agreeing  meanwhile  to  maintain  a  bus  service  sufficient 
and  adequate  to  meet  all  reasonable  needs  of  the  traffic,  and  to  operate 
the  same  without  extra  charge  to  passengers  either  going  from  or  com- 
ing towards  the  city. 

fJuly  30,  1915.] 

C0MPI.AINT  asking  for  an  order  requiring  extension  of  street 
railway  line;  order  granted  requiring  extension  of  a  portion  of 
the  service  required,  and  compliance  therewith  deferred  because 
of  the  decrease  in  the  revenues  of  the  utility  and  of  the  general 
business  depression^ 

P.U.R.1915E. 
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TimanuSy  Conunisaioner :  This  case  was  instituted  before  the 
Commission  on  the  2(i  day  of  June,  1914,  and  after  numerous  de- 
lays and  various  postponements,  the  hearing  and  arguments  were 
completed  on  March  23,  1915,  since  which  time  the  testimony 
and  exhibits  and  the  law  in  the  case  have  been  considered  by  the 
Commission. 

Under  the  offer  of  the  company  to  make  an  extension  of  its 
Columbia  avenue  line*  for  a  distance  of  2,100  feet,  hereinafter 
referred  to,  it  becomes  unnecessary  to  discuss  the  l^al  propo- 
sitions involved  in  the  controversy,  such  as  the  obligation  imposed 
upon  the  defendant  corporation  by  its  profession  of  service  to  the 
suburban  settlements  of  Baltimore  city,  and  the  right  of  the  Com- 
mission to  compel  extensions  of  its  lines. 

Soon  after  the  conclusion  of  the  hearing,  the  Commission 
reached  the  unanimous  opinion  that  some  relief  ought  to  be 
granted  to  the  populous  neighborhood  which  would  be  benefited 
by  the  extension  of  the  Columbia  avenue  line.  The  Commission 
concluded  that  the  public  convenience,  as  well  as  the  obligation  of 
the  defendant,  require  that  this  line  should  be  extended  from  its 
present  terminus  at  Gwynn's  Falls,  a  distance  of  about  2,100 
feet,  to  the  bridge  over  the  Baltimore  &  Ohio  Eailroad  tracks  at 
the  top  of  the  hill  in  Morrell  park. 

It  is  estimated  by  the  defendant  corporation,  as  well  as  by  our 
own  engineers,  that  it  will  cost  approximately  $40,000  to  make 
the  extension  as  above.  We  have  deferred  passing  a  peremptory 
order  requiring  such  extensions,  because  of  the  company's  di- 
minished revenue,  as  well  as  from  the  general  business  depression 
prevailing  in  the  city  of  Baltimore  and  throughout  the  country. 
These  considerations,  however,  cannot  permanently  prevent  the 
Commission  from  passing  an  order  that,  we  think,  will  make  an 
improvement  in  the  service  given  to  the  neighborhood  in  question, 
although  it  has  made  us  give  heed  to  a  request  on  the  part  of  the 
company  for  a  postponement  of  the  time  when  the  order  shall 
become  effective. 

By  the  offer  made  to  the  Commission  on  the  29th  day  of  July, 

1915,  the  respondent  expressed  a  willingness  to  construct  a 

double-track  extension   of   their    Columbia   avenue   line   from 

Gwynn's  Falls  to  the  railroad  bridge  above  referred  to,  being  a 
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distance  of  about  2,100  feet,  on  or  before  the  1st  day  of  May, 
1916,  and  to  maintain  meanwhile  between  Gwynn's  Falls  and  the 
bridge  aforesaid  a  bus  service  which  shall  be  suflScient  and  ade- 
quate to  conveniently  meet  all  reasonable  needs  of  the  traffic 
between  those  two  points,  and  to  operate  the  same  without  extra 
charge  to  any  of  the  passengers  either  going  from  or  coming 
towards  the  city.  ' 

The  Commission,  in  view  of  all  the  aforegoing  circumstances, 
and  others  which  it  is  not  necessary  to  enumerate  in  this  opinion, 
has  deemed  it  best  for  the  interests  of  all  concerned  to  adopt  the 
offer  so  made  by  the  respondent  corporation.  As  respects  the 
complainants  in  these  proceedings,  it  means  merely  a  postpone- 
ment of  the  establishment  of  the  service  they  have  asked  for,  to 
a  point  where  the  Commission  feels  justified  in  requiring  it  to 
be  given,  and  we  find  justification  for  the  postponement  of  the 
date  on  which  the  extension  shall  be  completed  in  the  financial 
situation  to  which  we  have  above  alluded. 

The  Commission  has  never  felt  that  the  situation  and  circum- 
stances justified  them  in  compelling  an  extension  of  this  Colum- 
bia avenue  line  for  the  full  distance  asked  for  in  the  complaint 
filed  in  this  case,  it  being  our  judgment,  that  the  distance  of  2,100 
feet  is  all  that  can  be  reasonably  asked  for  at  the  present  time. 


MICHIOAN  RAHiROAD  COMMISSION. 

IN  RE  SOUTHEBN  MICHIGAN  TELEPHONE  COMPANY. 

[B-914.] 

BettMm'^ConaoHdated  opwipany '^  Necessary  investments  for  future. 

Rates  paid  on  the  amount  invested  by  a  telephone  company  pre- 
▼ions  to  a  merger  have  no  bearing  or  relation  to  the  rates  to  be  charged 
in  the  future,  which  must  in  all  fairness  be  based  on  the  necessary  in- 
vestment now  and  in  the  future  in  use  for  the  purpose  of  furnishing 
the  quality  and  quantity  of  service  demanded  by  the  subscribers. 

Return  —  Telephone  company  ^  Deficit, 

Proposed  increases  in  the  rates  of  a  telephone  company  cannot 
be  said  to  be  imreasonable  where  they  produce  a  revenue  hardly  sufficient 
to  cover  a  deficit  under  existing  rates,  and  are  not  higher  than  rates  in 
other  parts  of  the  state  where  like  quality  of  equipment  is  used  and 
service  given. 

F.U.K.1916E. 
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Rates  —  Telephone  —  Toll  charges. 

A  toll  charge  at  the  rate  of  10  cents  for  the  first  12  miles  or 
fraction  thereof,  and  5  cents  for  each  additional  8  miles  or  fraction 
thereof  for  all  messages  going  to  or  through  two  or  more  exchanges, 
and  a  charge  of  5  cents  to  nonsuhscribers  for  calls  within  any  exchange 
limit,  is  in  accordance  with  the  practice  of  telephone  companies  in 
Michigan,  and  is  reasonable  and  warranted,  in  view  of  an  investment 
in  toll  lines  of  $291,320.09,  and  in  view  of  the  fact  that  a  deficit  from 
existing  rates  is  not  covered  by  proposed  increases  in  rentals  asked  for. 
Bates  —  Telephones  —  SuHtching  service. 

A  telephone  company  was  authorized  to  increase  switching 
charges  for  rural  telephone  companies  connecting  with  its  switchboard 
from  $3  a  year  to  $4.50  a  year. 

[July  23, 1916.] 

Applicatioit  of  petitioner,  a  telephone  company,  for  leave  to 
increase  rates,  rentals,  and  charges.  It  appearing  that  the  com- 
pany was  operating  under  a  deficit,  and  that  the  proposed  rates 
would  not  be  sufiicient  to  cover  such  deficiency  in  revenue,  a  tem- 
porary order  was  issued  that  petitioner  be  allowed  to  enjoy  the 
benefits  of  certain  increased  rates  for  the  term  of  one  year  for  the 
purpose  of  ascertaining  what  results  the  new  rates  would  produce. 
At  the  expiration  of  such  period  the  company  was  ordered  to  pre- 
sent to  the  Commission  a  detailed  statement  of  earnings  and  ex- 
penditures for  such  year,  and  upon  such  showing  it  was  stated 
that  the  temporary  order  would  be  approved  or  modified  as  the 
conditions  justified.    The  schedule  is  shown  in  order. 

Appearances:  John  W.  Adams,  E.  E.  Palmer,  Dallas  Boude- 
man  for  petitioner;  W.  H.  Lockerby,  Milo  D.  Campbell,  W.  G. 
Cowell  for  protesting  subscribers. 

By  the  Commission:  Telephone  service  prior  to  December 
10,  1914,  in  the  southwest  portion  of  the  state,  was  given  by  the 
Michigan  State  Telephone  Company,  the  petitioner  (Southern 
Michigan  Telephone  Company),  and  several  other  independent 
and  mutual  telephone  companies.  These  companies,  in  many 
instances,  were  organized  originally  not  for  profit,  but  for  neigh- 
borhood convenience,  and  extended  to  each  other  free  service. 
Whether  as  the  result  of  better  care  and  management  or  more 
favorable  conditions,  some  were  more  successful  than  others,  and 
by  giving  good  service  were  able  to  expand  and  quite  successfully 

meet  the  demands  of  the  locality;  in  some  instances,  however, 
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serving  only  the  people  of  a  single  township.  In  other  instances 
these  lines  were  extended  into  villages,  towns,  and  cities,  and 
there  established  exchanges,  and  the  establishment  of  the  separate 
exchanges  necessitated  the  maintenance  by  many  subscribers  of 
two  or  more  phones.  Some  of  the  lines  failed  to  be  maintained 
so  as  to  give  good  service,  but  these  which  were  so  maintained 
and  thereby  enabled  to  handle  long-distance  messages  did  not 
prove  to  be  profitable.  On  the  other  hand,  such  subscribers  as 
found  it  necessary  to  maintain  two  or  more  phones  b^an  to  com- 
plain of  the  unnecessary  burden  imposed  incident  to  such  dual 
service. 

Previous  to  December,  1914,  applications  were  received  by  the 
Commission  from  the  officers  of  the  several  companies  operating 
in  the  counties  of  Branch  and  St.  Joseph  and  adjoining  territory 
for  authority  to  buy,  sell,  and  exchange  certain  properties,  to 
the  end  that  some  one  company  might  occupy  a  given  territory, 
and,  having  this  business  to  itself,  might  be  able  to  reduce  ex- 
penses, relieve  subscribers  of  the  expense  of  maintaining  more 
than  one  phone,  and  be  enabled  to  give  better  service.  The 
stronger  companies  in  that  territory  were  the  Michigan  State  Tele- 
phone Company  and  Southern  Michigan  Telephone  Company, 
and  applications  were  filed  with  the  Commission  by  those  com- 
panies for  permission  to  exchange  certain  properties,  and  by  the 
smaller  companies  for  permission  to  sell-  their  property  to  the 
Southern  Michigan  Telephone  Company,  which  was  to  remain 
in  that  territory.  Thus  would  be  removed  all  duplication  and 
effect  a  saving  to  such  community  of  a  large  amount  of  money 
annually,  as  hereinafter  shown.  Proceedings  were  had  upon 
such  applications,  and  pending  the  decision  thereon  the  regularly 
constituted  authority  of  every  city  and  village  located  in  the 
territory  affected,  together  with  approximately  three  thousand 
subscribers,  petitioned  the  Commission  to  allow  the  consolidation, 
thereby  evidencing  what  might  reasonably  be  accepted  as  the 
unanimous  desire  of  the  public  in  that  territory. 

As  to  the  value  of  the  property  of  the  Southern  Michigan 
Telephone  Company,  two  appraisals  had  been  made  by  two 
different  parties  at  different  times,  as  hereinafter  referred  to, 
and  these  were  filed  with  the  application.  These  appraisals, 
together  with  the  appraisal  of  all  the  properties  merged,  were 
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made  before  any  exchange  or  sale  of  the  several  properties  waa 
concluded  and  the  prices  or  value  at  which  such  properties  were 
exchanged  or  sold  v^as  upon  the  valuation  thus  obtained,  and 
which  appeared  to  be  satisfactory  to  all  parties  in  interest,  all 
of  which  more  fully  appears  in  the  opinion  filed  by  the  Com- 
mission when  the  merger  was  authorized,  and  to  which  special 
reference  is  made. 

It  appears  that  among  the  exchanges  taken  over  by  the 
Southern  Michigan  Telephone  Company  there  were  some  whose 
rates  were  less  than  charged  by  the  Southern  Michigan  Tele- 
phone Company  operating  in  the  same  territory,  and  the  com- 
pany, believing  that  its  own  rates,  though  higher,  were  insufficient 
to  produce  the  necessary  revenue  that  a  reasonable  up-keep  and 
fair  return  required,  and  also  to  eliminate  discrimination  in 
accordance  with  the  requirements  of  law,  sent  out  notices  of  a 
proposed  advance  in  rates.  They  did  this,  however,  before  ob- 
taining from  the  Commission  permission  to  do  so.  This  was 
reported  and  the  Commission  advised  the  company  not  to  make 
any  advance  in  rates  until  a  proper  application  for  authority  so 
to  do  had  been  made,  a  hearing  had  thereon,  and  order  issued. 
At  the  hearing  the  proposed  change  in  rates  denoting  an  advance 
was  protested  by  some  of  the  subscribers,  they  being  represented 
by  counsel.  At  the  same  time  that  notices  of  this  proposed 
advance,  in  rates  were  sent  out,  a  notice  also  of  the  proposed 
advance  to  be  made  in  the  switching  charges  for  service  rendered 
the  roadway  companies  entering  the  exchange  at  Quincy  was 
mailed,  this  exchange  being  one  of  the  properties  recently  ac- 
quired by  the  Southern  Michigan  Telephone  Company. 

At  the  hearing,  counsel  for  protest  ants  contended  that  the 
value  of  the  combined  properties,  and  especially  that  of  the 
Southern  Michigan  Telephone  Company,  as  shown  by  appraisal 
submitted,  was  excessive  and  unreasonable,  and  only  paved  the 
way  for  the  company  to  demand,  in  order  to  produce  a  reason- 
able return  thereon,  a  higher  rate  than  was  necessary.  Where- 
upon, to  the  end  that  the  Commission's  previous  investigations 
might  be  verified  and  the  public  interest  fully  protected,  the 
Commission  ordered  an  audit  of  the  books  of  the  Southern 
Michigan  Telephone  Company  by  the  Detroit  Trust  Company. 

The  property  of  the  Southern  Michigan  Telephone  Company 
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was  appraised  in  1912  by  Mr.  W,  O.  Morsman,  of  Chicago, 
an  experienced  telephone  engineer  of  good  repute,  and,  in  1914, 
or  two  years  later,  the  Manufacturers  Appraisal  Company  of 
Cleveland  appraised  the  property  of  the  Southern  Michigan  Tele- 
phone Company  and  the  result  of  such  appraisal  approved  the 
work  and  figures  of  Mr.  Morsman  as  made,  and  showed  the  value 
of  the  same  propert^to  that  date.  To  the  end  that  as  such  reli- 
able information  as  possible  might  be  obtained  for  the  guidance 
of  the  Commission,  Mr.  C.  B.  Hall,  a  telephone  expert  in  the 
employ  of  the  state,  was  directed  to  make  a  careful  examination 
of  both  the  physical  and  operating  conditions  of  the  several  ex- 
changes which  composed  the  new  or  merged  property,  and  his 
final  figures  show  that  the  values  at  which  the  several  properties 
have  been  charged  into  capital  account  of  the  Southern  Michigan 
Telephone  Company  are  approximately  correct.  At  the  time 
that  the  audit  of  the  books  of  the  Southern  Michigan  Telephone 
Company  was  being  made,  there  was  present  an  expert  accountant 
setting  up  the  new  system  of  accounting  as  prescribed  by  the 
Interstate  Commerce  Commission,  and  he  too  became  conversant 
with  the  conclusions  reached  by  the  Detroit  Trust  Company  mak- 
ing the  audit,  and  it  appears  that  when  the  audit  was  finished 
the  parties  joined  in  the  statement  that  no  evidence  had  been 
found  or  presented  showing  that  any  misappropriation  of  funds 
had  been  made. 

It  is  admitted  that  the  old  books  of  the  Southern  Michigan 
Telephone  Company,  containing  a  record  of  its  operations  pre- 
vious to  1912,  when  the  Morsman  appraisal  was  made  and  new 
books  were  opened  (except  the  minute  book,  giving  a  complete 
record  of  all  meetings  where  authority  was  given  to  the  ofiicers 
to  make  any  disposition  of  stock  or  bonds  or  use  of  cash),  had 
been  destroyed.  From  this  original  record,  however,  the  Trust 
Company  states  it  was  able  to  secure  sufficient  data  to  guide  it 
safely  in  determining  whether  or  not  the  capital  account  of  the 
company  was  unduly  large,  or  contained  entries  not  properly 
belonging  there. 

The  total  amount  of  items  about  which  there  was  any  question 
whatever,  as  being  properly  chargeable  to  capital  account  (and 
which  the  Interstate  Commerce  Commission  in  its  form  of  ac- 
counting contend  should  be  so  treated),  aggregate  $196,062.52, 
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and  this  amount,  upon  the  recommendation  of  the  Commission's 
expert,  was  deducted.  We  do  not  feel,  therefore,  that  the  absence 
of  the  old  books  of  the  company  interfered  with  obtaining  such 
information  as  enabled  the  Trust  Company,  and  later  the  Com- 
mission, to  intelligently  pass  upon  the  question  at  issue,  viz:  the 
present  value  of  the  property,  and  it  appears  to  us  these  are  the 
important  questions,  for  the  rates  paid  on  tm  amount  invested  by 
the  company  previous  to  the  merger  have  no  bearing  upon  or 
relation  to  the  rates  now  proposed  to  be  charged  in  the  future, 
which  must,  in  all  fairness,  be  based  upon  the  necessary  invest- 
ment now  and  in  the  future  in  use  for  the  purpose  of  furnishing 
the  quality  and  quantity  of  service  demanded  by  the  subscribers. 

Petitioner  contends  that  the  increased  rates  and  rentals  asked 
for  will  produce  no  greater  sum  than  what  might  be  deemed  a 
reasonable  return  upon  the  money  actually  employed,  after  pay- 
ing necessary  maintenance  and  operating  expenses,  and  a  study 
of  the  figures  shown  on  page  8  would  appear  to  support  their 
contention. 

For  additional  information,  a  representative  of  this  Commis- 
sion, as  previously  stated,  made  a  personal  investigation  of  the 
physical  and  operating  conditions  of  each  and  every  exchange 
named  in  the  application,  and  also  the  Detroit  Trust  Company 
has  made  to  this  Commission  a  report  as  of  May  31,  1915, 
verifying  the  capital  and  plant  accounts  of  the  Southern  Mich- 
igan Telephone  Company,  showing  when  and  where  and  under 
what  terms  and  conditions  the  securities  were  issued  and  disposed 
of.    From  the  foregoing  may  be  summarized: 

First:  The  record  discloses  no  indication  of  fraud  or  mis- 
appropriation of  funds. 

Second:  The  facilities  are  ample  and  of  such  nature  and 
in  such  condition  as  to  enable  the  company  to  render  adequate 
service. 

Third:  That  an  increase  in  revenue  seems  necessary  to  pro- 
tect the  investment 

As  bearing  upon  the  first  matter  mentioned,  there  has  been 
filed  the  oflicial  report  of  the  Detroit  Trust  Company,  as  above 
stated,  substantiating  the  accounts  of  "Plant  in  Service,"  "Intan- 
gible Capital,"  "Capital  Stock,"  and  "Bonds,"  in  conforming  the 
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charges  to  the  schedule  of  accounts  as  prescribed  by  the  Inter- 
state Commerce  Commission  as  follows : 

1.  Plant  in  service  (per  exhibit  filed)    $1,190,481.18 

2.  General  equipment   ( tools,  etc. )    4,812. 72 

3.  Intangible  capital   ( per  exhibit  filed )    65,563 .  18 

4.  Unamortized  debt  and  discount  expense 14,237 .  29 

$.  Other  deferred  debts  (including  merger  items  in  suspense)  48,619.30 

6.  Total  recorded  in  balance  sheet $1^313,693.67 

7.  Items  lost  in  the  accounts  charged  to  surplus   (difference 

between  appraised  structural  value  as  inventoried  in 

1912  and  fair  book  value)   157,565.36 

8.  Interest  on  merger  loans  14,567 .  51 

9.  Realized  depreciation  on  property  sold 23,929 .  65 

10.  Total  plant  and  expenditures  on  which  stockholders  should 

receive  returns,  as  prescribed  by  the  Interstate  Com- 
merce Commission  accounting $1,509,756. 19 

11.  Capital  stock — ^authorized  $1,000,000— issued $842,580.00 

12.  Bonds— authorized  $600,000 — outstanding   359,200 .  00 

$1,201,780.00 

As  to  the  second  matter,  "facilities  and  adequate  service/'  this 
is  fully  covered  by  the  inventory  and  appraisal  made  in  1912 
by  Mr.  W.  0.  Morsman,  as  corroborated  and  fully  substantiated 
by  the  Manufacturers  Appraisal  Company  of  Cleveland,  Ohio, 
under  date  of  May  15th,  1914,  and  also  by  the  detailed  report  of 
our  own  representative,  made  from  personal  inspection  and 
investigation. 

Third,  as  to  the  necessity  for  increased  revenue;  conclusions 
are  deducted  from  the  balance  sheet,  income  statement,  and 
expense  schedule,  taken  from  the  books  of  the  company  as  of 
March  31,  1915,  setting  forth  the  actual  figures  for  the  first 
quarter,  and  from  that,  a  recapitulation  for  the  year,  showing 
the  following  results: 

Total  telephone  revenue  for  year  on  basis  of  actual  first  three 
months $131,088.36 

Total  "operating"  expense  not  including  the  fol- 
lowing :   $145,744.16 

Total  deductions: 

Uncollectible  revenue   $089.02 

Taxes    10,582.36 

Rent,  offices,  etc 4,996.24 

Interest  on  funded  debt 21 ,315.00 

Other  interest 2,805.52 

Amortization 046.64 


$41,335.63 


Total  deficit   $55,901.48 

P.U.n.lOloE. 
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We  think  of  the  above  "deductions"  there  will  be  no  question 
but  that  at  least  the  two  items  of  taxes  and  rentals  should  be 
added  to  the  operating  expense  as  entirely  dependent  upon  reve- 
nues for  their  payment  and  as  properly  affecting  the  rate  which 
should  be  charged.  These  two  items  amount  to  $15,578.60, 
which,  added  to  the  operating  expense  of  $145,744.16,  totals 
$161,322.76.  From  this  amount  deduct  the  total  revenues  (not 
including  tolls)  of  $131,088.36,  and  a  deficit  of  $30,234.40 
results.  As  shown  elsewhere,  the  total  increase  in  revenue  from 
the  increase  in  rates  would  amount  to  $25,071 ;  that  is,  providing 
each  subscriber  continues  his  present  class  of  service.  It  there- 
fore seems  evident  that  the  proposed  rates  cannot  be  termed 
excessive  or  unreasonable  in  the  gross  return  they  will  yield, 
when  all  the  elements  of  expense,  including  a  proper  depreciation, 
are  considered  and  will  necessitate  new  economies  to  meet  the 
new  needs  incident  to  operating  the  several  properties  under  the 
merger.  In  fact,  the  rates  will  not  be  higher  than  in  other  parts 
of  the  state  where  like  quality  of  equipment  is  used  and  service 
given. 

Again,  the  necessity  for  increased  revenue  seems  apparent 
when  all  figures  are  reduced  to  the  average  of  each  subscriber  to 
the  whole  amount,  as  shown  by  the  following  tabulation  from 
figures  submitted: 

Plant  in  service   Average  station  valuation  $110.15 

Total  recorded  in  balance  sheet "              "  "  121.67 

Total    investment    and    expenditures    on 

which  returns  should  be  made "              "  **  139.81 

Not  included  in  the  above  and  which  must  be  considered  are  the 

total  of  toll  lines $291,320.09 

And  the  amount  properly  chargeable  to  the  several  exchanges  but 
not  distributed 32,236.21 

$323,556.30 

Total  revenue Average  per  station  $15 .  36 

Total  operating  expense  and  interest  on 

bonds "  "         "        $17.08 

Total  deductions   "  "        "  4.84 

Deficit "  "         "  6.56 

$21.92     $21.92 

In  addition  to  this  showing  of  present  deficit,  there  appears 

a  saving  to  the  subscribers  in  the  communities  involved  in  these 
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applications,  by  eliminating  duplications,  $22,104,  or  an  average 
of  $3.09  per  subscriber  affected,  and  that  the  probable  result  of 
the  rental  increase  as  asked  for  would  amount  to  $25,071,  or 
$3.01  per  subscriber  of  the  community  affected. 

Dividends  declared  1904  to  1912,  inclusive,  as  shown  by  the 
audit,  amounted  to  $267,482.21,  and  the  depreciation  for  same 
period  at  five  per  cent  not  charged  off  would  have  been  $216,181.- 
40,  showing  that  dividends  were  paid  for  that  period  instead  of 
creating  a  depreciation  fund,  as  should  have  been  done. 

Relative  to  that  part  of  the  applications  affecting  toll  charges : 
The  proposed  rate  is  based  on  present  practice  of  other  telephone 
companies  rendering  similar  service  throughout  the  state,  and 
appears  reasonable  and  warranted  in  view  of  the  investment  in 
toll  lines  as  shown  in  balance  sheet  and  inventory,  $291,320.09, 
before  referred  to,  and  also  considering  that  the  deficit  as  shown 
in  exhibits  offered  in  evidence  is  not  covered  by  the  increase  in 
rentals  asked  for,  and  it  appearing  that  the  charge  of  toll  between 
exchanges  not  only  increases  revenue  and  reduces  operating  ex- 
pense, but  improves  the  efficiency  of  that  part  of  the  service,  is 
the  basis  for  favorable  decision  on  that  portion  of  the  applications. 

Under  separate  notice,  but  made  a  part  of  these  applications, 
as  previously  referred  to,  is  the  request  for  permission  to  increase 
switching  charges  for  rural  telephone  companies  connecting  with 
the  switchboard  of  the  Southern  Michigan  Telephone  Company 
at  Quincy,  Branch  county,  from  $3  per  year,  as  now  charged, 
to  $6  per  year.  From  the  testimony  and  evidence  in  support 
thereof  it  appears  that  the  company  considers  its  request  well 
founded  on  the  showing  of  operating  expense  at  the  Quincy  ex- 
change to  be  in  excess  of  $6  per  year  per  subscriber,  but  consider- 
ing the  charges  of  other  companies  for  like  service,  and  the 
advantages  and  enhanced  opportunities  for  additional  revenue 
through  toll  charges,  it  would  seem  reasonable  to  consider  the 
present  charge  of  $3  too  low, — ^yet  the  requested  charge  of  $6 
too  high.  Hence  the  opinion  that  $4.50  per  year  for  switching 
each  subscriber  is  fair. 

From  all  of  the  foregoing  and  the  further  fact  that  the  com- 
mittee and  attorneys  for  subscribers  in  opposition  failed  to  show 
error  in  the  evidence  from  which  these  figures  are  taken,  it  is 

the  opinion  of  this  Commission  that  a  temporary  order  should 
P.r.K.1916E.  ^ 
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issue  and  the  petitioner  be  allowed  to  enjoy  the  benefit  of  the 
rates  named  therein  for  the  term  of  one  year  from  the  effective  , 
date  thereof,  and  for  the  purpose  of  ascertaining  just  what  results 
the  new  rates  will  produce,  at  the  expiration  of  such  period  pre- 
sent to  the  Commission  a  detailed  statement  of  earnings  and 
expenditures  for  such  year  when,  upon  such  showing,  the  above 
order  should  be  approved  or  modified,  as  the  conditions  justify. 

Lawton  T.  Hemans,  Chairman,  C.  L.  Glasgow,  Commissioner, 
C.  S.  Cunningham,  Commissioner. 

ORDER. 

Applications  were  filed  in  the  above-entitled  matter  on  March 
27th,  March  29th,  and  April  24th,  a.  d.  1915,  together  with 
proof  of  publication  of  a  notice  by  the  Southern  Michigan  Tele- 
phone Company  in  the  "Burr  Oak  Acorn,"  "Coldwater  Daily 
Reporter,^'  and  "Quincy  Herald,"  newspapers  of  general  circula- 
tion in  the  territory  served  by  the  telephone  lines  and  facilities  of 
the  said  telephone  company,  setting  forth  that  on  the  5th  and  27th 
days  of  April,  a.  b.  1915,  applications  would  be  made  to  this 
Commission  for  authority  to  establish  certain  telephone  rates 
for  the  subscribers  of  the  telephone  service  furnished  by  the 
Southern  Michigan  Telephone  Company,  and  order  of  hearings 
in  pursuance  of  such  applications  having  been  fixed  for  April 
21st,  May  4th,  and  June  25th,  a.  d.  1916,  at  the  office  of  the  Com- 
mission in  the  city  of  Lansing,  at  which  time  Hon.  John  W. 
Adams,  Hon.  E.  E.  Palmer,  and  Hon.  Dallas  Boudeman  appeared 
on  behalf  of  said  telephone  company,  and  Hon.  W,  H.  Lockerby, 
Hon.  Milo  D.  Campbell,  and  Mr.  W.  0.  Cowell,  representing 
protesting  subscribers.  Testimony  and  evidence  in  support  of 
such  applications  was  submitted  and  the  opposition  failea  to 
show  error  in  same,  and. 

This  Commission  having  duly  considered  said  applications 
and  the  evidence  offered  and  obtained  in  support  thereof. 

Therefore,  by  virtue  of  the  authority  vested  in  us  by  law,  we 
do  hereby  authorize  the  said  Southern  Michigan  Telephone  Com- 
pany to  publish  and  make  effective  as  of  the  1st  day  of  August, 
A.  D.  1915,  the  following  schedule  of  rentals,  rates,  and  chaises 
for  service  furnished  by  the  lines  and  telephone  facilities  of  the 
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said  Southern  Michigan  Telephone  Company,  as  proposed  in  the 
published  notices  hereinbefore  mentioned : 

Telephone  Rates  and  Charges  for  the  Southern  Michigan  Telephone  Company. 
Coldwater  and  Union  City  Exchanges. 

One  party  business Net  Rate  $36.00     Gross  Rate  $39.00  per  annum 

Two  party  business "      "        30.00         *'         "       33.00     " 

Four  party  residence '*      "        15.00         "         *"      18.00    "        " 

Two  party  residence "      '*        18.00         "         **      21.00    "        « 

One  party  residence "      "        21.00         «         "      24.00    "        ** 

Rural  party  residence   ....  "      «        16.00         *         "      18.00     "        " 
Rural  party  business "      "        18.00         "         •*      21.00    «        •* 

Bronson  and  Quincy  Exchanges. 

Business  telephone   Net  Rate  $24.00     Gross  Rate  $27.00  per  annum 

Residence  and  rural "       "         16.00         "         "  18.00     " 

Rural  business "      "        18.00         "         •*  21.00    "        •• 

Sherwood,  Girard,  Batavia,  and  East  Gilead  Exchanges. 

Business  telephone Net  Rate  $18.00    Gross  Rate  $21.00  per  annum 

Residence  and  rural "       "         16.00         "         "      18.00     «        ** 

Sturgis  and  Three  Rivers  Exchanges. 

One  party  business Net  Rate  $36.00  Gross  Rate  $39.00  per  annum 

Two  party  business "      "         30.00  "         «  33.00  ** 

Four  party  residence "      **        16.00  «         •*  18.00  «  " 

Two  party  residence "      "        18.00  •*         •*  21.00  "  ** 

One  party  residence "      "        21.00  "         "  24.00  "  ** 

Rural  party  residence   . . . .  "      "        16.00  •*         *'  18.00  "  " 

Rural  party  business "      *        18.00  "         '*  21.00  *'  ** 

Burr  Oak,  Colon,  Centreville,  Constantine,  Mendon,  and  White  Pigeon 

Exchanges. 

Business  telephones Net  Rate  $24.00     Gross  Rate  $27.00  per  annum 

Residence  and  rural "       "         15.00  "  "       18.00     "         " 

Rural  business "      "         18.00         "         **      21.00    **        ** 

Jones,  Leonidas,  and  Parkville  Exchanges. 

Business  telephones   Net  Rate  $18.00     Gross  Rate  $21.00  per  annum 

Residence  and  rural "       "         16.00         "         "      18.00    « 

Rural  business "      **         18.00         "         «      21.00    «        • 

Wasepi  exchange  will  be  discontinued  and  the  subscribers  con- 
nected with  the  Colon,  Mendon,  and  Centreville  exchanges. 

The  net  rate  to  apply  if  payment  is  made  within  the  first 
thirty  days  of  each  calendar  quarter.  The  gross  rate  to  apply  if 
payment  is  made  after  the  first  thirty  days. 

Rentals  are  payable  at  the  ofiice  of  the  exchange  to  which  the 
subscriber  is  connected. 

A  toll  charge  at  the  rate  of  10  cents  for  the  first  12  miles  or 
fraction  thereof,  and  5  cents  for  each  additional  8  miles  or  frac 
tion  thereof,  will  be  made  for  all  messages  going  to  or  through 
two  or  more  exchanges.  A  charge  of  5  cents  will  be  made  to 
nonsubscribers  for  calls  within  any  exchange  limit. 

For  switching  charges  for  all  rural  lines  or  telephone  C50ot- 
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panies  connecting  with  the  switchboard  at  Quincy,  Branch  coun- 
ty, $4.50  per  annum  for  each  subscriber,  payable  semiannually 
in  advance. 

The  above  rates  to  be  and  remain  in  effect  for  the  term  of 
one  year  from  August  1,  1915,  at  the  expiration  of  which*  time 
the  petitioner  will  file  with  the  Commission  a  detailed  statement 
of  all  receipts  and  expenditures  incident  to  the  operation  of  the 
plant  for  such  time,  and,  upon  such  showing,  the  Commission 
will  either  approve  and  continue  in  force  the  above  order,  or 
make  such  other  order  as,  in  the  judgment  of  the  Commission, 
the  conditions  justify, 

Lawton  T.  Hemans,  Chairman,  C.  L,  Glasgow,  Commissioner, 
0.  S.  Cuimingham,  Commissioner. 


MONTANA  PUBLIC  SERVICE:  COMMISSION. 

FAEMERS'  COMMITTEE  OP  LAUREL 

V. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH 
COMPANY. 

[Docket  No.  476;  Report  and  Order  No.  125.] 

Diacrintination '^  Free  telephone  service. 

A  telephone  company  wiU  not,  upon  buying  out  a  competitor,  be 
compelled  to  continue  free  toll  service  inaugurated  during  the  period 
of  competition,  since,  in  addition  to  the  fact  that  such  service  necessi- 
tates a  separate  investment,  it  is  unlawful,  because  discriminatory. 
Discrimination  •—  Telephones  —  Special  rental  contract. 

Special  rental  contracts  by  which  older  patrons  of  a  telephone 
company  are  receiving  rentals  at  different  prices  than  are  afforded  later 
patrons  are  discriminatory,  and,  where  such  contracts  are  subject  to 
cancelation  on  notice,  the  company  should  give  notice,  and,  on  the  ex- 
piration of  the  time  mentioned  in  the  contract,  should  discontinue  the 
service  or  enter  into  nondiscriminatory  contracts. 

% 
fJuly  26,  1915.] 

Demand  for  the  re-establishment  of  free  toll  service  formerly 
accorded  the  telephone  patrons  of  Laurel  and  vicinity  to  Bill- 
ings, and  complaint  as  to  discrimination  in  monthly  rentals; 
complaint  as  to  free  toll  service  dismissed.     It  appearing  that 
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same  of  the  patrons  of  the  defendant  Mountain  States  Telephone 
&  Telegraph  Company  were  receiving  service  at  lesser  rentals 
than  were  charged  other  patrons,  by  virtue  of  old  special  rental 
contracts,  such  contracts  were  ordered  canceled  and  the  service 
discontinued,  or  a  new  standard  contract  executed* 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  Hearing  was  regularly  held  at  Laurel, 
Montana,  April  7th,  1915,  at  10 :30  o'clock  a.  m.,  represented : 
Complainant,  by  Charles  A.  Taylor;  defendant,  by  Q.  G.  Cot- 
ton; Commissioners  Hall,  Morley,  McCormick. 

In  this  matter  the  complaint  alleged  that  formerly  the  tele- 
phone patrons  in  Laurel  and  vicinity  were  served  by  the  Moun- 
tain States  Telephone  &  Telegraph  Company  and  the  Billings 
Automatic  Telephone  Company,  During  the  period  of  rivalry 
free  toll  service  was  granted  from  telephones  connected  with  the 
Laurel  exchange  to  telephones  connected  with  the  Billings  ex- 
change by  both  operating  companies. 

The  complainants  assume  that  by  reason  of  the  fact  that  this 
free  toll  service  was  voluntarily  granted,  that  it  must  have  been 
profitable.  Complainants  allege  that  about  October  1st,  1914, 
the  Mountain  States  Telephone  &  Telegraph  Company  purchased 
the  lines  and  equipment  of  the  Automatic  Company,  and  soon 
thereafter  the  defendant  placed  into  effect  a  toll  charge  of  10 
cents  from  phones  connected  with  the  Laurel  exchange  to  phones 
connected  with  the  Billings  exchange.  It  is  also  alleged  that 
flat  rates  for  service  now  in  force  in  the  vicinity  of  Laurel,  Mon- 
tana, are  not  uniform,  in  that  patrons  pay  various  sums  for 
monthly  rentals;  to  wit,  $1.60,  $2,  $2.25,  and  $2.75. 

There  was  no  testimony  introduced  sustaining  the  assumption 
in  the  complaint  that  because  free  toll  service  was  granted  dur- 
ing the  period  of  competition,  that  the  telephone  exchange  was 
profitable,  nor  could  this  fact  be  established  without  a  physical 
valuation  of  the  plant,  taken  in  connection  with  the  annual  state- 
ment of  the  operation  of  the  business.  The  Laurel  exchange 
would  then  have  to  be  charged  with  its  overhead  expense,  in- 
cluding its  share  of  the  overhead  expense  of  the  general  ofiice. 
Depreciation  charges  would  have  have  to  be  determined,  and  in 
fact  all  of  the  various  items  would  have  to  be  considered,  as  is 
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lawful  and  customary  in  determining  a  reasonable  rate  for  car- 
riers and  public  utilities. 

Free  toll  line  service  between  Laurel  and  Billings  might  have 
been  indulged  in  at  the  expense  of  some  other  exchanges  not 
enjoying  competition.  It  cannot  be  denied  that  a  toll  service  is 
a  valuable  service  and  should  be  charged  for  on  its  merits.  It 
is  a  present-day  necessity,  and  to  afford  it,  an  investment  must 
be  made  in  a  toll  line  connection  separate  and  apart  from  that 
portion  of  the  plant  constructed  for  local  exchange  service.  Apart 
from  thi^  argument,  discrimination  is  unlawful.  All  other  toll 
service  in  the  state  is  chargeable  under  a  uniform  scale  of  rates, 
and  this  line  must  conform  to  the  general  rule  and  come  within 
the  provisions  of  the  law. 

The  defendant  and  its  predecessors  in  interest  have  contributed 
to  this  complaint  by  their  competitive  methods  and  by  extending 
the  lines  from  their  Billings  exchange  into  Laurel  territory. 
Doubtless  patrons  have  indicated  a  desire  to  be  connected  with 
the  Billings  exchange  for  their  own  convenience.  The  Billings 
exchange  is  the  older,  and  the  rural  lines  out  of  Billings  had  to 
be  added  to  from  time  to  time  as  new  business  was  acquired,  un- 
til the  present  situation  has  developed  with  the  Billings  connec- 
tions far  into  Laurel  territory. 

It  will  be  necessary  at  some  future  time  to  take  a  physical 
valuation  of  the  telephone  plants  in  Montana.  This  valuation, 
together  with  the  record  of  operating  expenses  and  operating 
income,  will  become  a  basis  for  determining  the  reasonableness 
of  rates.  Prior  to  taking  this  valuation,  the  rates  must  be  stand- 
ardized and  discriminations  discontinued.  Of  what  value  would 
a  physical  valuation  be  in  determining  a  reasonable  rate,  if  one 
community  received  a  free  service  for  which  another  community 
was  being  charged  ?  For  the  present,  in  determining  a  reason- 
able rate,  this  Commission  is  confined  to  comparisons  which  are 
not  altogether  satisfactory.  For  the  reasons  given  above,  the 
Commission  will  hold  that  a  charge  of  10  cents  for  a  two-number 
call  and  15  cents  for  a  special  party  call,  between  the  Billings 
district  and  the  Laurel  district,  or  vice  versa,  is  a  reasonable 
charge. 

It  also  appears  that  there  are  some  old  special  rental  contracts 

in  existence  whereby  the  older  patrons  are  receiving  rentals  at 
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different  prices  than  afforded  to  many  later  patrons.  This  is 
discrimination  and  must  be  discontinued.  The  old  contracts  are 
subject  to  cancelation  on  notice,  and  the  defendant  should  give 
the  proper  notice,  and  on  expiration  of  the  time  mentioned  in 
the  contract,  the  service  should  be  discontinued  or  a  new  standard 
contract  executed. 

Wherefore,  in  view  of  the  testimony  and  of  the  foregoing 
statement  of  facts. 

It  is  ordered  that  the  petition  of  complainants  be  denied ;  that 
the  defendant,  upon  receipt  of  a  certified  copy  of  this  statement 
and  order,  give  notice  canceling  all  telephone  rental  contracts 
that  are  discriminations  as  defined  above;  and  that  said  notice 
shall  be  no  longer  than  the  length  of  time  provided  for  in  each 
individual  contract ;  and  that  the  defendant  shall,  within  thirty 
days  from  receipt  of  certified  copy  of  this  statement  and  order, 
file  a  revised  schedule  of  standardized  rates  for  Laurel  exchange, 
based  on  the  mileage  block  system. 

Public  Service  Commission  of  the  State  of  Montana. 


NEBRASKA   STATE  RAILWAY   COMMISSION. 

IN  BE  INVESTIGATION  OF  THE  REASONABLENESS  OF 
THE  MERCHANDISE  AND  COMMODITY  TARIFFS  OF 
RATES  AND  CHARGES  BETWEEN  STATIONS  IN  THE 
STATE  OF  NEBRASKA  ON  THE  SEVERAL  LINES  OF 
RAILROAD. 

Bates'— Distance  basis ^^ Long  and  short  Iraul. 

Railroads  operating  between  stations  in  Nebraska  cannot  apply  to 
shipments  from  intermediate  points  in  the  state  the  rates  under  the 
tariff  in  general  order  No.  19  of  the  Nebraska  Railway  Commission, 
which  requires  carriers  to  apply  the  distance  schedule  of  rates  on  traffic 
moving  between  stations  in  the  state  except  as  provided  by  certain  rules, 
when  the  application  of  the  terminal  rates  under  the  long  and  short 
haul  clause  of  the  Railway  Commission  act  will  make  a  lower  rate. 

fJuly  31,  1915.] 

Conference  Ruling  No.  1  In  Ee  General  Order  No.  19. 

By  ike  Commission :    The  long  and  short  haul  clause  of  the 

Eailway  Commfssion  act  prohibits  common  carriers  from  charg- 
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ing  more  for  a  shorter  haul  than  for  a  longer  haul  over  the  same 
line  unless  authorized  so  to  do  by  the  Commission. 

The  attention  of  the  Coinmission  has  been  called  to  the  fact 
that  certain  of  the  carriers  operating  railroads  between  stations 
in  this  state  have  been  applying  the  rates  under  the  distance 
tariff  in  general  order  No.  19  from  intermediate  points,  when 
the  application  of  the  terminal  rates  under  the  long  and  short 
haul  clause  would  make  a  lower  rate.  The  Commission,  in  the 
first  paragraph  of  its  general  order  No.  19,  required  carriers  to 
"establish,  maintain,  and  apply^'  the  distance  schedule  of  rates 
"on  all  traffic  moving  between  stations  in  Nebraska  .  .  .  save 
and  except  as  herein  specifically  provided."  It  further  required 
the  carriers  to  establish,  maintain,  and  apply  the  schedule  of  rates 
and  charges  specifically  set  out  in  the  order  from  certain  "ter- 
minal" stations,  and  in  establishing  said  rates  and  schedules  to 
apply  certain  rules  and  regulations  set  forth  in  the  order. 

The  said  rules  and  regulations  therein  prescribed,  among  other 
things,  provide: 

"Rule  3.  Kates  obtaining  under  the  distance  tariff,  exhibit 
'C,  must  not  be  lower  than  specific  rates  named  from  an  inter- 
mediate terminal  station. 

"Rule  4.  Terminal  short  line  distance  rates  only  must  not  be 
used  in  finding  rates  at  intermediate  points." 

Where  a  terminal  rate  is  a  "terminal  short  line  distance  rate," 
and  is  not  to  be  used  to  find  an  intermediate  rate  under  rule  4, 
clearly  appears  in  the  tariff,  such  rate  being  prefixed  by  a  dagger 
point  with  a  note  at  the  bottom  of  the  page  prefixed  by  a  dagger 
point,  "Terminal  rates  only — see  rule  4." 

There  was  no  intention  on  the  part  of  the  Commission  in  the 
promulgation  of  its  general  order  No.  19  to  relieve  the  carriers 
from  the  necessity  of  complying  with  the  long  and  short  haul 
clause  provision  of  the  statute,  save  and  except  as  specifically 
provided  under  said  rules  3  and  4.  If  such  had  been  the  inten- 
tion of  the  Commission,  the  inclusion  of  rule  4  in  the  tariff 
would  be  superfluous. 

The  order  must  be  interpreted  as  a  whole,  and  when  rules  8 

and  4  are  considered,  it  is  clear  that  ther^  is  no  justification 

for  the  carriers,  under  the  first  paragraph  of  the  order,  to  assume 

that  they  are  relieved  from  the  necessity  of  complying  with  the 
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provisions  of  the  long  and  short  haul  clause,  save  and  except  as 
provided  in  said  rules  3  and  4. 

Made  and  entered  at  Lincoln,  Nebraska,  this  31st  day  of  July, 
1915. 

Nebraska  State  Kailway  Commission,  Henry  T.  Clarke,  Jr., 
Chairman. 


NEBRASKA  STATE  RAIIjWAT  COMMISSION. 

IN  BE  MONBOE  INDEPENDENT  TELEPHONE  COMPANY. 
[Application  No.  2227.] 

DepredatUm.  —  Annual  alloicance. 

An  annual  aUowanoe  of  6  per  cent  on  the  conBenratiye  reproduc- 
tion value  of  the  property  of  a  telephone  company  was  held  necessary 
to  cover  depreciation. 
Return  —  Telephones  —  Percentage  on  investment. 

A  slight  increase  in  the  rates  of  a  telephone  company  was  held 
justified  where  it  appeared  that  it  was  not  quite  earning  a  return  of  7 
per  cent  upon  its  capital  stock,  that  its  business  had  been  conducted 
with  extreme  economy,  and  that  the  business  had  reached  such  a  point 
of  development  that  expenses  were  sure  to  increase. 
Rates  *—  Telephones  —  Business  lines. 

A  telephone  company  may  charge  a  higher  rate  to  business  sub- 
Bcribers  than  to  ordinary  subscribers. 
Return --^ Improvements  and  "betterments'^ How  to  he  provided  for. 

A  telephone  company  was  directed  to  provide  for  additions  and 
betterments  to  its  property  in  the  future  out  of  new  capital  secured 
through  the  sale  of  stock,  rather  than  out  of  earnings  at  the  expense 
of  the  service  and  the  proper  maintenance  of  property  already  in  exist- 
ence. 
Return  — -  Telephone  — -  7  per  cent  alloufanee. 

A  return  of  7  i>er  cent  on  the  money  actually  invested  by  the 
•todcholden  of  a  telephone  company  was  held  not  to  be  unreasonably 
high,  especially  where  stockholders  have  made  sacrifices  in  the  form  of 
labor  and  services  in  excess  of  their  cash  investment;  but  the  company 
was  forbidden  to  pay  annual  dividends  of  more  than  7  per  cent,  in  view 
of  the  laet  that  earnings  had  been  improperly  used  to  the  detriment 
of  the  service  and  maintenance  of  property,  and  was  ordered  to  devote 
any  surplus  beyond  the  amount  necessary  for  such  dividends  to  the 
maintenance  of  existing  property  and  the  betterment  of  the  service. 

[July  31,  1915.] 

Application  by  telephone  company  to  readjust  its  exchange 

rates  at  Monroe,  Platte  Center,  and  Tarnov,  and  to  establish 
P.U.R.1915E. 
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ation  were  fragmentary  and  unreliable.  A  valuation  compiled 
by  the  Commission's  engineering  department  was  submitted.  The 
only  data  with  reference  to  earnings  and  expenses  submitted  by 
our  accounting  department  was  a  summary  of  the  annual  re- 
ports made  by  the  company  for  the  past  seven  years.  The  record 
in  the  case  is  therefore  so  incomplete  and  unreliable  that  it  is 
impossible  to  arrive  at  any  definite  conclusions  with  reference 
to  the  actual  results  of  operation.  By  the  use  of  such  figures  as 
can  be  relied  on,  however,  and  by  comparisons  with  other  com- 
panies of  like  size,  it  is  possible  to  reach  a  conclusion  with  ref- 
erence to  the  rates  applied  for  that  will  be  approximately  just 
and  equitable. 

The  increase  in  the  grounded  business  rate  applied  for  would 
affect  19  subscribers  at  Monroe,  17  at  Platte  Center,  and  3  at 
Tamov,  or  a  total  of  39.  The  annual  increase  in  revenue  would 
amount  to  $468.  It  is  proper  to  explain  at  this  point  that  the 
exchange  at  Platte  Center  is  owned  jointly  by  the  applicant  and 
the  Farmers  Independent  Telephone  Company,  but  is  operated 
under  a  contract  arrangement  by  applicant.  The  application  for 
the  increase  at  Platte  Center  is  joined  in  by  the  Farmers  Inde- 
pendent Telephone  Company.  While  there  are  34  business  tele- 
phones on  this  exchange  that  will  be  affected  by  the  changed 
rate,  but  17  of  them  are  included  in  this  statement,  the  revenue 
from  the  others  going  to  the  other  company. 

Applicant  submitted  at  the  hearing  an  itemized  statement  of 
expense  for  each  of  the  exchanges  affected.  Where  actual  figures 
were  available  they  were  used,  but  a  number  of  items  were  pro- 
rated according  to  subscribers'  stations.  The  following  is  a  sum- 
marized statement  covering  the  three  exchanges : 

Statement  Showiiig  CkMt  of  Operation  of  Exchanges  at  Monroe,  Platte 
Center,  and  Tarnov. 

Cost  of  operators  (includes  rent,  light  and  heat)    $1,254.00 

Cost  of  troubleman    (prorated — ^includes  board  and  livery),   389 

stations  at  $2.37   921.93 

Cost  of  maint^ance  material  (estimated)    389.00 

Occupation  tax  ( Monroe)    5.00 

Taxes  ( 1914  Platte  County  taxes — prorated )    36.18 

Liability  insurance  (prorated)   17.20 

Expense  of  collection  ($4,866  at  2% )    97.32 

Cost  of  supervision  of  Messrs.  Bratt  and  Dannals  (estimated  and 

prorated)   343.56 

Total $3,064.19 

P.U.R.1915E. 
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The  reproduction  new  ybIub  of  the  property  in  the  three  ex- 
ohangesy  as  found  by  the  Commission's  engineer^  Mr.  Forbes, 
was  $18,571.20.  This  figure,  in  the  opinion  of  Mr.  Forbes,  is 
very  conservative,  and  is  over  $8,000  less  than  that  claimed  by 
applicant  It  was  made  from  an  inventory  furnished  by  the 
company  and  after  a  personal  inspection  of  the  property  by  our 
engineers.  Following  its  compilation  it  was  found  that  certain 
items  of  equipment  had  been  omitted,  but  the  figures  were  allowed 
to  stand  without  change. 

Assuming  that  the  expenditures  for  maintenance,  as  shown 
above,  are  normal, — ^and  as  they  average  but  a  trifle  over  $3  per 
station,  the  assumption  is  reasonable, — ^an  allowance  of  6  per 
cent  on  the  reproduction  value  for  depreciation  appears  necessary, 
particularly  in  view  of  the  fact  that  the  value  as  found  is  conserva- 
tive. This  would  produce  $1,114.27  annually,  which,  added  to 
the  total  operating  expense,  as  shown  above,  results  in  a  total 
charge  against  revenue  of  $4,178.46.  The  present  revenue  from 
the  three  exchanges  is  $4,866.  Thus  a  balance  of  $687.54 
is  left  for  dividends  on  the  stock  outstanding.  Prorating  the 
capital  stock  on  the  basis  of  the  subscribers'  stations,  we  have 
$10,366  as  the  apportionment  for  these  exchanges,  which,  at  7 
per  cent,  should  earn  $725.62.  It  is  apparent,  therefore,  that  on 
this  basis  the  present  rates  are  not  compensatory.  And  there  is 
every  reason  to  believe  that  the  figures  used  come  short  of  re- 
flecting actual  conditions.  President  Bratt  testified  that  it  is 
not  the  practice  of  the  officers  of  the  company  to  make  any 
charge  against  the  company  for  traveling  expenses.  He  also 
testified  that  he  owns  two  automobiles  that  are  devoted  entirely 
to  the  service  of  the  company,  for  which  no  charge  is  made.  The 
members  of  the  board  of  directors,  of  whom  there  are  seven,  re- 
ceive no  compensation.  It  will  be  noted,  moreover,  that  no  al- 
lowance is  made  in  the  figures  shown  for  uncollectible  accounts, 
fire  insurance,  legal  expense,  stationery  and  printing,  bookkeep- 
ing and  other  general  items  of  expense  that  are  common  to  every 
company  and  must  certainly  be  present  in  the  one  under  consider- 
ation, although  not  accounted  for  in  these  figures.  As  a  matter 
of  fact,  the  record  is  clear  that  the  management  has  always  exer- 
cised extreme  economy  in  the  operation  of  the  system,  and  that 
the  policy  prevails  of  attempting  to  conduct  it  on  a  "cost"  basis. 
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Expenses  in  the  future  will  increase.  The  system  has  reached 
the  point  where  it  can  no  longer  be  operated  on  the  present  basis. 
The  demand  for  improved  service  and  up-to-date  equipment  is 
already  pressing,  as  is  indicated  by  service  complaints  registered 
with  the  Commission  in  recent  months.  Connection  with  the  toll 
system  of  the  Nebraska  Telephone  Company  requires  a  higher 
standard  of  equipment  and  service  than  was  necessary  when  only 
local  service  was  rendered.  If  the  company  is  to  install  and  keep 
a  modem  system  of  bookkeeping, — and  the  Commission  is  of  the 
opinion  that  it  should, — another  substantial  item  of  expense  will 
be  added  that  is  not  now  provided  for.  In  view,  therefore,  of  the 
present  state  of  the  company's  finances  and  of  the  new  conditions 
now  to  be  met,  it  is  clear  that  the  slight  increase  asked  for  is 
justified.  Moreover,  the  uniform  rate  to  all  classes  of  sub- 
scribers is  contrary  to  the  general  practice,  and  a  higher  rate  to 
business  subscribers  is  justified  by  custom  and  by  the  experience 
of  practically  all  other  companies.  It  was  largely  on  the  ground 
of  bringing  the  rates  of  this  company  in  line  with  the  standard 
practice  in  this  state  that  the  Commission  unanimously  approved 
an  increased  business  rate  for  the  Genoa  and  Newman  Grove 
exchanges  a  year  ago.  The  approval  of  this  application  will 
still  further  standardize  the  rates  on  applicant's  system. 

The  poor  condition  this  property  is  in  at  the  present  time  and 
the  improvements  that  must  be  made  in  the  service  make  it  im- 
perative that  the  management  shall  put  into  the  property  every 
available  dollar  over  and  above  a  reasonable  return  on  the  actual 
investment.  It  has  been  the  practice  in  the  past  to  build  as 
many  extensions  as  possible  out  of  the  earnings.  This  has  had 
the  effect  of  increasing  the  size  of  the  property  at  the  expense 
of  the  service  and  of  the  proper  maintenance  of  the  property 
already  in  existence.  In  other  words,  more  plant  has  been  built 
than  can  be  maintained  on  the  present  earnings.  The  time  has 
come  when  this  practice  must  cease.  Additions  and  betterments 
must  be  provided  for  hereafter  out  of  new  capital  secured  through 
the  sale  of  stock.  A  return  of  7  per  cent  on  the  money  actually 
invested  by  the  stockholders  the  Commission  regards  as  reason- 
able, particularly,  as  in  this  case,  where  the  stockholders  have 
made  sacrifices  in  the  form  of  labor  and  services  in  excess  of  their 

cash  investment.    In  view  of  the  condition  of  the  property,  how- 
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ever,  the  Commission  is  of  the  opinion  and  so  finds  that  the  re- 
turn should  be  limited  to  7  per  cent  and  that  the  surplus,  should 
there  be  any,  should  be  devoted  to  the  maintenance  of  the  exist- 
ing property  and  the  betterment  of  the  service.  None  of  the  earn- 
ings should  be  expended  for  new  property  in  the  form  of  addi- 
tions and  extensions. 

It  is  not  the  purpose  of  applicant  to  install  metallic  service  at 
the  present  time,  but  an  application  is  made  for  a  schedule  of 
rates  covering  such  service  so  that  it  can  be  furnished  if  demand- 
ed. An  additional  investment  will  be  required  in  every  instance 
where  metallic  service  is  installed,  and  if  any  considerable  num- 
ber of  subscribers  demand  it  the  entire  system  will  have  to  be 
reconstructed.  The  schedule  asked  for  is  the  average  for  such 
service  in  the  state.  In  fact,  considering  the  size  of  the  system 
and  the  number  of  subscribers  served  and  the  connections  with 
the  la^rge  number  of  other  exchanges,  for  which  no  added  charge 
is  made,  it  is  somewhat  lower.  Under  these  circumstances  the 
Commission  regards  it  as  reasonable  and  it  will  be  approved. 

ORDER. 

It  is  therefore  ordered  that  the  Monroe  Independent  Telephone 
Company  be,  and  the  same  hereby  is,'  authorized  to  charge  and 
collect,  until  the  further  order  of  this  Commission,  the  following 
schedule  of  rates,  applicable  to  its  exchanges  at  Monroe,  Platte 
Center,  and  Tamov,  same  to  become  effective  September  1, 1915 : 

Individual  business Grounded  circuit  $2.00  per  month 

Individual  residence "  "  1.00    "      " 

Farm  line   "  «  1.00     «      « 

These  rates  to  be  in  addition  to  the  cost  of  batteries. 

It  is  fiirther  ordered  that  the  Monroe  Independent  Telephone 
Company  be,  and  the  same  hereby  is,  authorized  to  charge  and 
collect  the  following  schedule  of  rates,  applicable  to  all  the  ex- 
changes on  its  system,  same  to  become  effective  September  1, 
1915: 

Individual  business Metallic  circuit  $2.50  per  month 

Two-party  business  "            "          2.00  "  " 

Individual  residence  "            "          1.50  «  " 

Two-party  residence   "            "          1.25  "  " 

Business  telephone  on  farm  line,  grounded  circuit 2.00  "  ** 

Extension  telephones 50  "  " 

Extension  bells 25  "  * 

It  is  further  ordered  that  the  ^Monroe  Independent  Telephone 
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Company  be,  and  the  same  hereby  is,  notified  and  required  to 
install  a  system  of  accounting  that  will  clearly  show  the  revenue 
received  from  all  sources  and  its  expenditure  for  the  various 
purposes  required  by  the  company,  said  expenditures  to  be  so 
separated  as  to  show  the  amounts  expended  for  new  construction, 
maintenance,  and  depreciation,  direct  operation  and  general  ex- 
pense. Said  system  of  accounts  to  be  submitted  to  this  Com- 
mission for  approval,  and  to  be  installed  on  or  before  October  1, 
1915. 

It  is  further  ordered  that,  until  the  further  order  of  this  Com- 
mission, the  annual  dividends  to  be  declared  and  paid  by  the  said 
Monroe  Independent  Telephone  Company  shall  not  exceed  a 
sum  equal  to  7  per  cent  on  the  actual,  outstanding  capital  stock. 

It  is  further  ordered  that  any  surplus  remaining  out  of  the 
earnings,  after  all  operating,  maintenance,  and  depreciation  ex- 
penses, and  a  dividend  equal  to  7  per  cent  on  the  outstanding 
capital  stock,  have  been  paid,  shall  be  applied  to  the  improve- 
ment of  the  service  and  the  maintenance  of  the  existing  prop- 
erty; and,  unless  the  approval  of  this  Commission  is  first  se- 
cured, none  of  such  surplus  shall  be  expended  for  the  building 
of  new  lines  or  for  any  additions  and  betterments. 

Made  and  entered  at  Lincoln,  Nebraska,  this  31st  day  of  July, 
1915. 

Nebraska  State  Eailway  Commission,  by  Henry  T,  Clarke, 
Jr.,  Chairman. 


NEBRASKA  STATE  RAUjWAT  COBIMISSIOX. 

NEBRASKA  POETLAND  CEMENT  COMPANY 

V. 

CHICAGO,  BURLINGTON,  &  QTJINCY  RAILROAD  COMPANY 

et  al. 

[Formal  Complaint  No.  271.] 

Evidence -^  Presumption -^  Buhlished  rate  as  reaeonahle '^  Statute  — 
Effect  of  competition. 

Rates  influenced  hj  competitive  conditions  do  not  come  under 
the  provision  of  the  statute  that  "the  lowest  rate  published  or  charged 
by  any  railway  company  for  substantially  the  same  kind  of  service, 
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whether  in  this  or  another  state,  shall,  when  introdaced  in  evidence,  be 
accepted  as  prima  facie  evidence  of  a  reasonable  rate  for  the  service 
under  investigation." 

TAugust  7,  1915.] 

CoMPi-AiKT  by  the  Nebraska  Portland  Cement  Company 
against  the  railroads  of  Nebraska  as  to  the  rates  charged  for  the 
transportation  of  cement.  The  Commission  fixed  the  rate  on  ce- 
ment from  Superior  to  Lincoln  at  7  cents  per  hundred  weight, 
to  Omaha  8-J,  to  Beatrice  7;  and  modified  general  order  No. 
10  (see  7  Ann.  Rep.  Neb.  S.  E.  C.  325)  and  its  order  in  Formal 
Complaint  No.  252  (see  7  Ann.  Eep.  Neb.  S.  R  C.  201)  so 
that  where  the  combination  of  terminal  rates  from  Superior  to 
the  points  Fremont,  Lincoln,  and  Beatrice,  plus  the  specific  rates 
from  those  points  to  the  points  of  destination,  would  produce  a 
lower  rate,  such  combination  rate  should  apply  as  a  maximum; 
provided,  however,  that  where  a  two-line  haul  was  involved,  a 
1^  cent  arbitrary  should  be  added. 

Appearances:  F.  H.  Gaines  for  complainant;  Byron  Clark, 
general  solicitor,  H.  H.  Holcomb,  G.  F.  A.,  F.  Montmorency, 
A  G.  F.  A.,  for  the  C.  B.  &  Q.  Railroad  Company ;  A.  A.  Mc- 
Laughlin, attorney,  W.  H.  Jones,  D.  F.  A.,  for  the  C.  &  N.  W. 
Railway  Company  and  C.  St.  P.  M.  &  O.  Railway  Company; 
6.  W.  Hamilton,  A.  G.  F.  A.,  E.  E.  Hawley,  rate  clerk,  for  the 
Union  Pacific  Railroad  Company;  H.  L.  McReynolds,  of  the 
freight  agent's  office,  for  the  C.  R.  I.  &  P.  Railway  Company; 
D.  R.  Lincoln,  A.  G.  F.  A.,  for  M.  P.  Railway  Company ;  James 
A.  Rockwell,  treasurer  and  sales  manager,  for  Sunderland  Broth- 
ers Company ;  Walt  H.  DeBolt,  for  The  John  H.  von  Steen  Com- 
pany; B.  L.  Glover,  general  traffic  manager,  for  The  Tola  Ce- 
ment Mills  Traffic  Association ;  H.  C.  Koch,  general  sales  agent, 
for  the  lola  Portland  Cement  Company,  Kansas  City;  W.  S. 
Whitten,  secretary,  for  Lincoln  Commercial  Club. 

Clarke,  Chairman:  Complainant  herein  owns  and  operates  a 
eement  plant  at  Superior,  Nebraska.  All  roads  operating  in  Ne- 
braska are  made  parties  to  the  complaint,  which  attacks  the  rea- 
lonablenesB  of  the  rates  on  cement  in  Nebraska,  and  particularly 
the  rates  obtaining  from  Superior,  Nebraska,  to  points  in  the 
eastern  part  of  the  state,  the  complaint  alleging  that  it  is  shut  out 
P.U.IL1916B.  * 
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from  much  of  that  territory  by  reason  of  lower  and  more  favor- 
able rates  applying  to  said  points  from  competing  cement  plants 
more  distantly  located. 

The  existing  rates  on  cement  on  all  the  roads,  except  the  St. 
Joseph  &  Grand  Island  Railway  Company  and  the  Chicago,  St. 
Paul,  Minneapolis,  &  Omaha  Railway  Company,  were  fixed  by 
the  Commission  in  its  order  in  Formal  Complaint  No.  252  (see 
7  Ann.  Rep.  Neb.  S.  R.  C.  201)  in  which  the  Commission  detei^ 
mined  the  mileage  scale  of  rates  applying  to  Class  "D*'  in  its 
general  order  No.  19  (see  7  Ann.  Rep.  Neb.  S.  R.  C.  326),  a 
just  and  reasonable  basis  for  transportation  of  cement  in  car- 
loads. Certain  exceptions  were  made  to  the  application  of  said 
scale,  to  wit:  A  terminal  rate  of  7  cents  to  Lincoln  and  Fre- 
mont and  a  terminal  rate  of  8^  cents  to  Blair,  Omaha,  South 
Omaha,  Plattsmouth,  and  Nebraska  City.  Said  terminal  rates 
did  not  apply  as  a  maximum  to  intermediate  stations. 

Formal  Complaint  No.  252  (see  7  Ann.  Rep.  Neb.  S.  R.  0. 
201)  arose  on  the  application  of  the  complainant  herein  for 
commodity  rates  on  cement  from  Superior,  in  which  complaint 
the  St  Joseph  &  Grand  Island  Railway  Company  and  the  Chi- 
cago, St.  Paul,  Minneapolis,  &  Omaha  Railway  Company  were 
not  made  parties. 

The  closest  plants  to  the  borders  of  the  state  are,  one  at  Des 
Moines,  approximately  146  miles  east  of  Omaha,  another  at  Ma- 
son City,  250  miles  east  of  Sioux  City,  another  at  Sugar  Creek, 
100  miles  southeast  from  the  extreme  southeastern  portion  of 
the  state. 

The  eastern  portion  of  the  state,  the  rates  to  which  complainant 
particularly  complains  of,  it  is  estimated  involves  60  per  cent  of 
the  cement  consumption  of  the  state. 

Two  questions  are  presented  in  the  testimony  and  briefs  of 
the  complainant:  First,  rates  from  Superior  to  Lincoln  and  to 
Omaha ;  second,  rates  from  Superior  to  other  Nebraska  stations, 
particularly  in  the  eastern  part  of  the  state. 

Complainants  ask  for  a  5-cent  rate  to  Lincoln,  a  distance  of 
119  miles,  and  a  6^-cent  rate  to  Omaha,  a  distance  of  174  miles, 
the  Omaha  rate  being  determined  by  a  reverse  application  of  the 
l^-cent  Lincoln  differential  over  Omaha,  applying  on  shipments 
originating  east  of  the  Missouri  river. 
P.U.R.1916E. 
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Complainants  attempt  to  justify  the  proposed  6-cent  rate  to 
Lincoln  by  certain  comparisons  of  rates  voluntarily  established 
by  the  carriers,  and  insist  that  under  the  section  of  the  statute 
which  provides  that  "the  lowest  rate  published  or  charged  by 
any  railway  company  for  substantially  the  same  kind  of  service, 
whether  in  this  or  another  state,  shall,  when  introduced  in  evi- 
dence, be  accepted  as  prima  facie  evidence  of  a  reasonable  rate 
for  the  services  under  investigation,"  said  rates  would  determine 
a  5-cent  rate  from  Superior  to  Lincoln  as  just  and  reasonable. 

The  defendants  clearly  proved  that  the  rates  relied  upon  by 
the  complainants  were  affected  by  competitive  conditions,  and  in 
order  for  the  carriers  publishing  said  rates  to  participate  in  the 
transportation  of  cement  to  large  consuming  markets,  such  as 
Kansas  City,  Denver,  and  Omaha,  it  was  necessary  to  publish 
such  rates.  Where  such  competitive  conditions  obtain,  rates  so 
influenced  do  not,  in  our  judgment,  come  under  the  provisions 
of  the  statute.  To  hold  otherwise  would  mean  the  rigid  applied-  ^ 
tion  of  the  long  and  short  haul  clause,  not  only  to  intermediate 
stations,  but  on  all  systems  and  in  all  directions.  The  Commis- 
sion is  authorized  by  the  same  act  to  relieve  the  carriers  in  its 
discretion  from  the  application  of  the  long  and  short  haul  clause, 
A  fortiori  the  Commission  should  exercise  discretion  in  a  rigid 
application  of  rates  induced  by  competitive  conditions. 

In  its  order  in  Formal  Complaint  No,  252  (see  7  Ann.  Rep. 
Neb.  S.  R,  C.  201),  this  Commission  reviewed  at  considerable 
length  the  rate  adjustment  to  Nebraska  stations  from  interstate 
points,  as  well  as  the  rates  then  in  effect  between  Nebraska  sta- 
tions, and  it  is  unnecessary  to  review  the  matters  therein  con- 
tained. 

The  following  table  shows  the  rates  from  the  various  points  of 
production : 


PoiniB  of  Production. 


Superior  . . . . 
Muon  City  . 
Pes  Moines  . . 
lola,  Kansas 
Bqgar  Creek  . 


Upon  consideration  of  the  evidence  and  the  argument,  the 
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Commission  does  not  feel  justified  in  changing  its  former  ruling 
on  the  Lincoln  and  Omaha  rates  of  7  and  8^  cents  respectively. 

We  are  of  the  opinion,  however,  and  so  find,  that  a  7-cent  rate 
on  cement  should  apply  from  Superior  to  Beatrice,  which  is  a 
recognized  distributing  center,  is  equalized  with  Lincoln  and 
Omaha,  etc,,  in  general  order  No.  19  (see  7  Ann.  Kep.  Neb.  S.  R. 
C.  325),  and  is  intermediate  to  Lincoln  from  Superior. 

As  stated  above,  the  Class  "D"  rates,  published  in  the  Com- 
mission's order  No.  19  (see  7  Ann.  Rep.  Neb.  S.  R.  C.  325), 
formed  the  basis  for  the  cement  rates  in  its  order  in  Formal  Com- 
plaint No.  252  (see  7  Ann.  Rep.  Neb.  S.  R.  C.  201),  except  as 
to  certain  terminals.  While  certain  compariBons  of  rates  on  pei^ 
ton-per-mile  basis  from  interstate  points  were  presented  in  the 
hearing,  the  complainants  virtually  waive  the  reasonableness  per 
86  of  the  Class  ^^D"  basis  in  their  brief.  The  Interstate  Com- 
merce Commission,  in  commenting  on  the  per-ton-per-mile  basis  as 
a  test  of  reasonableness,  has  said:  "The  revenue  per  ton  per 
mile  in  itself  is  not  a  suiEcient  basis  for  a  judgment  regarding 
the  reasonableness  of  a  rate  which  yields  that  revenue."  Ne- 
braska State  R.  Conmiission  v.  Chicago,  B.  &  Q.  R.  Co.  23 
Inters.  Com.  Rep.  121-125. 

Also,  "The  rate  per  ton  per  mile  is  but  one  of  the  many  influ- 
ences in  rate  adjustment,  and  in  the  present  case  its  value  of 
comparison  is  somewhat  impaired."  Asbgrove  Lime  &  P.  Ce- 
ment Co.  V.  Atchison,  T.  &  S.  F.  R,  Co.  23  Inters.  Com.  Rep. 
519-524. 

There  remains  for  consideration  the  adjustment  of  the  rates 
provided  in  our  order  in  Formal  Complaint  No.  252  (see  7  Ann. 
Rep.  S.  R.  C.  201),  from  Superior  to  stations  in  the  eastern 
portion  of  the  state  other  than  the  terminal  rates  named  therein. 

The  interstate  rates  on  cement  from  the  so-called  Gas  Belt  in 
Kansas  (and  it  is  conceded  in  the  record  that,  generally  speaking, 
cement  is  sold  on  the  lola  basis)  were  reviewed  by  the  Inter- 
state Commerce  Commission  in  cases  Nos.  4038,  3904,  and  4485. 
In  approving  of  the  existing  rates  to  Nebraska  stations.  Commis- 
sioner Clements  said :  "The  record  establishes  that  an  over-pro- 
duction of  from  40  to  50  per  cent  in  cement  and  a  rapidly  di- 
minishing supply  of  natural  gas,  which  rendered  manufacture 
cheap  in  the  past,  have  had  a  serious  effect  upon  the  cement  trade 
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in  this  field,  and  complainant's  present  troubles  may  be  due  to 
some  extent  to  this  cause.  But,  however  this  may  be,  treating 
the  matter  from  a  transportation  standpoint,  and  considering  all 
the  facts,  circumstances,  and  conditions  appearing  of  record,  we 
do  not  feel  that  the  interests  of  justice  require  the  granting  of 
the  prayers  of  the  petitions  as  to  Kansas  City,  Missouri,  Iowa, 
Ifebraska,  Colorado,  South  Dakota,  or  Montana."     (p.  525.) 

The  rates  above  referred  to  are  so-called  group  rates  to  eastern 
and  southeastern  ^Nebraska  points.  The  stations  in  the  extreme 
eastern  and  southeastern  portion  of  the  state  are  generally  given 
the  same  rate  as  Omaha,  while  the  Lincoln  rate  is  carried  as  a 
blanket  to  all  stations  between  the  extreme  eastern  stations  and 
those  stations  on  a  line  approximately  north  and  south  with  Lin- 
coln. To  all  stations  west  of  said  line  the  rates  are  graded  up 
from  the  cheapest  basing  point;  generally  Beatrice,  Lincoln,  or 
Fremont. 

This  method  of  establishing  the  interstate  carload  cement  rates 
to  eastern  Ifebraska  stations  is  the  direct  cause  of  this  com- 
plaint, at  least,  to  that  part  of  the  petition  that  charges  unjust 
discrimination  against  the  rates  established  in  our  order  in  For- 
mal Complaint  No.  252  (see  7  Ann.  Kep.  Neb.  S.  E.  C.  201) 
from  Superior  to  these  eastern  Nebraska  stations.  This  adjust- 
ment of  rates  causes  the  rates  at  many  stations  to  be  more  favor- 
able to  cement  producers  in  Kansas,  Missouri,  and  Iowa  than  the 
manufacturers  of  cement  located  at  Superior,  illustrated  as  fol- 
lows : 


Station  of 

Distance. 

Superior  Rate. 

Distance. 

Sugar  Creek 
Rate. 

Auburn •  •  • . 

152 
176 
122 
115 
156 
154 
166 

143 
166 
166 
238 
256 

11^      per  cwt. 
13^       "      " 
9.6^   "      " 
9^        "       '* 
11.3^    "      « 
11^       «       " 
13^        «       « 

10.5^    ••       « 
11.3^   "       " 
11.3^    "       " 
15.3^    «       " 
16.3^    "       " 

135 

146 
139 
146 
127 
184 
166 

208 
176 
224 
303 
241 

8.5^  per  cwt. 
S.54     "     " 

Julian  

Table  Rock 

Pawnee   

8.5^     "     « 
S.54     "     " 

Shubert 

8.6^     «    •* 
10^        «    « 
10^         "     " 

Syracuse 

Berlin   

Des  Moines 
Rate. 

Ashland    

Louisville 

Kickerson   .  - 

Homer 

8.5^    "    " 

8.5^     «     ** 

10^         "     " 

10^        "    " 

Colburn 

10^        «    « 
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In  most  of  the  illustrations  shown — and  they  are  illustrative 
of  the  average — ^the  distance  from  Superior  is  somewhat  less  than 
from  the  interstate  point.  We  simply  mention  this  in  passing, 
as  the  question  of  distances  when  group  rates  are  under  consider- 
ation is  but  one  factor  in  the  consideration  of  a  just  and  rea- 
sonable rate. 

From  Superior  to  practically  all  of  the  stations  located  in  the 
eastern  part  of  the  state  the  haul  is  made  in  main  line  train  serv- 
ice, where  the  density  of  trafHc  is  materially  above  the  average 
of  the  state.  From  a  consideration  of  all  of  these  facts  and  cir- 
cumstances, the  Commission  is  of  the  opinion,  and  we  so  find, 
that  the  rates  established  in  our  order  in  Formal  Complaint  No. 
252  (see  7  Ann.  Rep.  Neb.  S.  E.  C.  201)  should  be  modified  as 
to  the  rates  on  carload  shipments  of  cement  between  Superior 
and  stations  in  Nebraska,  as  hereinafter  provided. 

As  previously  stated,  the  rates  from  interstate  points  to  sta- 
tions in  central  and  western  Nebraska,  in  which  the  zone  or 
blanket  rates  are  not  applied,  are  built  up  on  the  rates  to  basing 
points  such  as  Beatrice,  Lincoln,  Fremont,  and  Omaha,  plus 
the  rates  from  those  points  to  destination.  A  jobber  of  cement 
at  these  basing  points  can,  under  the  system  of  rates  obtaining, 
ship  into  such  basing  points  and  re-ship  in  certain  instances  un- 
der a  more  favorable  basis  than  would  apply  under  the  distance 
scale  from  Superior  to  the  same  destinations.  This  condition 
must  be  recognized,  and  the  Commission  is  of  the  opinion,  and 
so  finds,  that  where  the  combination  of  terminal  rates  from  Su- 
perior to  the  basing  points  Fremont,  Lincoln,  and  Beatrice,  plus 
the  specific  rates  from  said  points  to  destination,  set  out  in  Gen- 
eral Order  No.  19  (see  7  Ann.  Rep.  Neb.  S.  R  C.  325),  will 
produce  a  lower  rate,  said  combination  should  apply  as  a  maxi- 
mum ;  provided,  however,  that  where  a  two-line  haul  is  involved, 
the  l^-cent  arbitrary  shall  be  added. 

We  are  of  the  opinion,  and  we  so  find,  that  8^  cents  per  cwt. 

is  a  fair,  just,  and  reasonable  rate  for  a  one-line  haul  for  the 

transportation  of  straight  carload  shipments  of  cement,  minimum 

weight,  30,000  pounds,  from  Superior  to  all  stations  (except  as 

otherwise  provided  for)  located  east  of  the  following  lines  of 

railroad:    C.  B.  &  Q.  R.  R.,  Wymore  to  Beatrice;  TJ.  P.  R.  R., 

Beatrice  to  Lincoln;  C.  &  N.  W.  Ry.,  Lincoln  to  Blair;  that  10 
P.U.R.1916E. 
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cents  per  cwt  is  a  fair,  just,  and  reasonable  rate  for  a  two-line 
haul  from  Superior  to  stations  located  in  the  territory  just  de- 
scribed. 

We  further  find  that  a  rate  of  lOJ  cents  per  cwt.  should  apply 
from  Superior  to  stations  located  on  and  east  of  the  following 
lines  of  railroad :  C.  B.  &  Q.  R.  R.,  Nickerson  to  Lyons ;  0.  St. 
P.  M.  &  O.  Ry.,  Lyons  to  South  Sioux  City. 

We  further  find  that  the  rates  from  Superior  to  0.  B.  &  Q. 
stations  located  west  of  Laketon  should  be  the  lowest  combination 
found  by  adding  to  the  10^-cent  rate,  Superior  to  South  Sioux 
City,  the  Class  ^^'  distance  tariff  rates  as  named  in  general 
order  No.  19,  or  by  adding  to  the  7-cent  rate,  Superior  to  Fre- 
mont, the  Class  "D''  rates,  Fremont  to  said  stations. 

We  further  find  that  the  rates  from  Superior  to  C.  St.  P.  M.  & 
O.  Ry.  stations  west  of  Emerson  and  north  of  Cobum  should  be 
the  lowest  combinations  found  by  adding  to  the  rate  from  Su-. 
perior  to  South  Sioux  City  or  Emerson  the  Class  "D"  rates  as 
provided  in  general  order  No.  19  (see  7  Ann.  Rep.  Neb.  S.  R.  C. 
325). 

We  further  find  that  Class  ^TD^*  rates,  as  provided  in  general 
order  No.  19  (see  7  Ann.  Rep.  Neb.  S.  R.  C.  325),  should  be 
established  as  a  maximum  for  straight  carload  shipments  of 
cement,  minimum  weight,  30,000  pounds,  on  the  lines  of  the  C. 
St.  P.  M.  &  O.  Railway  Company  and  the  St.  J.  &  G.  I.  Railway 
Company  on  their  Nebraska  intrastate  traffic ;  that  1 J  cents  per 
cwt.  added  (to  the  Class  "D"  rates,  as  herein  provided)  for  a 
more  than  one-line  haul  shall  apply  to  shipments  moving  over 
the  lines  of  railroad  of  the  C.  St.  P.  M.  &  O.  Railway  Company 
and  the  St.  J.  &  6.  L  Railway  Company. 

ORDER. 

It  is  therefore  ordered  that  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  Chicago,  St.  Paul,  Minneapolis,  &  Omaha 
Railway  Company,  the  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company,  the  St  Joseph  &  Grand  Island  Railway  Company, 
ITnion  Pacific  Railroad  Company,  the  Missouri  Pacific  Railway 
Company,  and  Chicago  &  North  Western  Railway  Company  be 
and  the  same  are  hereby  notified  and  directed  to  check  in  and 

publish  and  file  with  this  Commission,  effective  within  thirty 
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days  from  date  hereof,  specifio  schedules  of  rates  and  charges 
for  the  transportation  of  cement  from ,  Superior  to  stations  on 
their  lines  in  If ebraska  which  shall  conform  to  the  above  find* 
inga. 

It  is  further  ordered  that  general  order  No.  19  (see  7  Ann. 
Elep.  Neb.  S.  K.  0.  825),  in  so  far  as  it  establishes  Class  "D" 
rates  in  Nebraska  applicable  to  this  order,  be  and  the  same  is 
hereby  made  a  part  of  this  order. 

Made  and  entered  at  Lincoln,  Nebraska,  this  7th  day  of  Au- 
gust, A.  D.  1915. 

Nebraska  State  Bailway  Commission,  by  Henry  T.  Clarke, 
Jr.,  Chairman. 


NBW  JBRSET  BOARD  OF  PUBIilG  UTIIilTY  COMMISSIONERS. 

IN  BE  EAEITAN  BIVEE  RAILEOAD  COMPANY. 

SeeuriPy  issues  ^  Improvements, 

A  railroad  company  wat  authorized  to  issue  $100|000  of  addi* 
tional  capital  stock  for  cash  to  be  expended  for  necessary  improvements 
costing  $188,000,  the  balance  of  the  amount  to  be  advanced  by  the  stock- 
holders. 

Valuation  —  Purpose  —  Standard  for  taxation  and  securities  issues. 

The  New  Jersey  Commission  will  not  countenance  a  double  stand- 
ard of  valuation,  one  for  the  purpose  of  taxation  and  the  other  for  the 
issuance  of  securities,  where,  by  the  state  Constitution,  property  is 
taxable  at  its  full  value,  particularly  where  the  utility  has  appealed 
from  the  assessment  of  its  property  by  the  State  Board  of  Assessors, 
and  obtained  a  reduction  in  the  valuation  on  its  own  testimony  that  the 
value  was  less  than  that  fixed  by  the  assessors. 

Valuation-^ Evidence-^ Value  for  taxation. 

The  New  Jersey  Commission,  in  arriving  at  the  value  of  the 
property  of  a  railroad  company  for  the  purpose  of  determining  whether 
a  proposed  stock  dividend  is  justified,  while  not  bound  by  a  valuation 
by  an  official  board  for  the  purpose  of  taxation,  will  assume  that  the 
true  value  was  that  fixed  by  the  tax  board  where  no  other  valuation 
has  been  made  either  by  the  company  or  the  Commission. 

Valuation  —  Franchise  .costs  —  Security  issues. 

In  determining  the  value  of  a  franchise  of  a  public  utility  for 
security  issuance  purposes  an  amoimt  was  allowed  to  cover  the  assumed 
cost  of  obtainiitp^  it,  in  the  absence  of  the  proofs  of  the  sum  actually 
expended. 

P.U.R.1916E. 
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Valuation  —  Security  issues  —  Taxation  value  ^  Hidden  values* 

The  value  of  the  property  of  a  public  utility  fixed  by  a  state 
board  for  the  purpose  of  taxation,  reduced  on  appeal  on  the  testimony 
of  the  utility  that  the  value  of  the  property  was  less  than  that  fixed 
by  the  taxation  board,  will  not  be  assumed  to  be  incorrect,  on  the  theory 
that  there  were  hidden  values  not  taken  into  consideration  in  the  valu- 
ation for  the  purpose  of  taxation. 

Taluation  —  Stock  dividend  —  2>gal  eoopenses. 

The  value  of  the  property  of  a  public  utility  for  the  purpose  of 
determining  whether  a  stock  dividend  is  permissible  will  not  be  in- 
creased by  the  New  Jersey  OommiBsion  by  an  amount  assumed  to  have 
been  expended  for  l^gal  expenses  not  otherwise  included,  where  the 
proof  as  to  such  expenditures  is  not  convincing,  since  the  board  does 
not  look  with  favor  up<Mi  applications  for  stock  dividends,  and  will  not 
sanction  the  issuance  of  stock  for  such  a  purpose  unless  satisfied  by 
positive  proof  that  the  value  justifying  the  increase  of  stock  proposed 
has  been  added  to  the  property  of  the  utility. 

Security  issues — Stock  dividend  —  Value. 

The  New  Jersey  Commission  declined  to  authorize  the  issuance 
of  securities  for  the  purpose  of  a  stock  dividend  except  to  the  extent 
that  the  actual  value  of  the  property  exceeded  the  present  capitalization. 

[July  12, 1915.] 

Application  for  authority  to  issue  capital  stodc  to  the  amount 
of  $210,000.  Permission  granted  to  issue  stock  to  the  amount 
of  $100,000  for  improvements  and  betterments,  and  to  the  ex- 
tent of  $100,000  as  a  stock  dividend. 

Appearances :  W.  D.  Edwards  for  the  company. 

By  the  Commission:    The  Board  is  asked  to  authorize: 

1.  An  issue  of  $100,000  of  capital  stock  to  provide  for  neces- 
sary improvements  and  betterments,  the  estimated  cost  of  which 
will  be  $188,000. 

2.  An  issue  of  $110,000  as  a  stock  dividend. 

As  to  the  first  request,  the  Board^s  chief  inspector  and  auditor 
have  verified  the  correctness  of  the  items  constituting  the  pro- 
posed improvements.  The  board  is  satisfied  that  these  improve- 
ments will  cost  in  the  neighborhood  of  the  figure  claimed,  namely 
$188,000,  and  authorizes  the  issue  of  $100,000  of  stock  for  cash 
for  the  purpose  of  making  such  improvements.  The  balance  of 
the  $188,000  is  to  be  advanced  by  the  stockholders  of  the  com- 
pany. 

The  request  for  the  authorization  of  the  issue  of  $110,000  as 
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a  stock  dividend  is  based  to  some  extent  npon  claims  which  this 
Board  cannot  allow.  The  capitalization  of  the  company  at  the 
present  time  is : 

Stock    $440,000.00 

Bonds 400,000.00 

$840,000 

Proposed  increase 110,000 

$950,000 

In  the  year  1911  the  State  Board  of  Assessors,  through  its 
chief  engineer,  Charles  Hansell,  calculated  the  value  of  the  prop- 
erty of  this  company  taxable  by  that  Board  as  $840,213.  That 
amount,  however,  was  reduced,  upon  the  appeal  of  the  railroad 
company,  to  $753,648,  at  which  figure  the  property  of  this  com- 
pany, real  and  personal,  was  and  is  taxed  by  the  state. 

The  petitioner  now  claims  that  notwithstanding  its  success  on 
its  appeal  in  obtaining  a  reduction  in  the  valuation  of  its  property 
from  the  estimate  of  the  State  Board  of  Assessors  from  $840,213 
to  $763,648,  which  reduction  was  obtained  upon  the  testimony 
of  the  petitioner,  the  value  of  the  property  was  not  in  excess  of 
the  latter  figure,  the  Board  of  Public  Utility  Commissioners 
should  ignore  this  valuation,  and  should  assume  the  real  valua- 
tion to  be  the  original  figure,  namely,  $840,213.  The  reason 
urged  in  support  of  this  proposition  is  that  there  are  two  stand- 
ards of  valuation,  one  to  be  used  as  a  basis  for  taxation  purposes 
and  the  other  for  the  issuance  of  securities.  This  Board  cannot 
countenance  any  such  distinction  in  the  valuation  of  physical 
property  of  a  utility.  By  the  Constitution  of  the  state  all  prop- 
erty is  taxable  at  its  full  value  and  we  cannot  assume,  particular- 
ly in  view  of  the  petitioner's  proof  on  the  appeal  from  the  as- 
sessment of  the  State  Board  of  Assessors,  that  the  value  of  its 
property  was  more  than  $753,648  on  December  31st,  1911. 

While  this  Board  is  not  bound  by  the  valuation  of  the  prop- 
erty of  a  utility  by  an  official  body  for  taxing  purposes  it  will, 
in  a  case  like  the  present,  where  no  other  valuation  has  been  made 
either  by  the  utility  or  this  Board,  assume  that  the  true  value  of 
the  property  of  such  utility  is  that  fixed  by  the  tax  Board. 

We  are  therefore  assuming  that  the  valuation  as  of  December 

31st,  1911,  is  $753,648. 
P.U.R.1916E. 
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We  find  that  since  that  time  the  following  amounts  Lave  been 
added  in  betterments: 

( Carried )     $753,648 

1912 $46,508 

^913 29,346 

1914 27,676 

108,529 

Value  of  land  donated  to  the  company  in  1912,  1913,  1914,  not  in- 
cluded in  tho  above 710 

Value  of  water  front  on  Raritan  Bay  opposite  terminus  of  road 
780  feet  at  $50  per  foot  and  other  property  locally  assessed  (not 

included  in  the  State  Board  of  Assessors'  valuation )   54,802 

Additions  and  betterments  from  January  Ist,  1915  to  July  1st, 
1915 20,050 

$932,239 

It  appears  that  the  State  Board  of  Assessors  in  1914  assessed 
the  franchise  of  this  company  at  the  sum  of  $25,000.  In  its 
report  on  the  investigation  of  the  reasonableness  of  the  rates  of 
the  Public  Service  Gas  Company,  1  N.  J.,  P.  U.  C.  Rep.  pp. 
433,  482,  this  Board  said :  "It  is  well  known  that  it  is  the  public 
policy  of  the  state  of  New  Jersey  at  present  not  to  allow  the 
capitalization  of  franchises  for  an  amount  in  excess  of  actual 
cost  involved  in  obtaining  such  franchises." 

That  case  was  appealed  and  the  Board's  determination  was 
sustained  by  the  court  of  errors  and  appeals.  There  is  no  proof 
before  us  that  the  cost  of  obtaining  the  franchise,  including  legal 
and  other  necessary  disbursements  in  connection  therewith,  was 
$25,000.  We  think  that  a  fairly  liberal  allowance,  in  the  absence 
of  proof  of  the  sum  actually  expended  for  this  item,  is  $8,000. 
Adding  this  sum  to  the  above,  we  obtain  a  total  value  of  this  com- 
pany's property  of  $940,239. 

An  affidavit  of  an  engineer  stating  that  there  were  "hidden 
values''  of  $109,000  not  taken  into  consideration  by  the  State 
Board  of  Assessors  in  its  valuation  of  the  property  was  produced 
at  the  hearing.  This  Board  will  not,  however,  for  the  reason 
stated  above,  assume  that  the  valuation  placed  upon  its  physical 
property  by  this  petitioner  itself  upon  the  tax  appeal  from  the 
assessment  of  1911  is  incorrect.  Nor  will  the  Board  take  into 
consideration  the  item  of  $40,000,  estimated  to  have  been  spent 
in  necessary  and  legal  expenses  not  otherwise  included  from  1886 
to  1892.  The  proof  as  to  this  expenditure  is  not  convincing. 
The  Board  is  not  inclined  to  look  with  favor  upon  applications 
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for  approval  of  stock  dividends,  and  when  it  does  sanction  the 
issuance  of  stock  for  such  a  purpose  it  must  be  satisfied  by  posi- 
tive proof  that  value  justifying  the  increase  of  stock  proposed 
has  been  added  to  the  property  of  the  utility  requesting  such 
issue. 

Taking,  then,  the  amount  of  the  capitalization  at  the  present 
time  in  stock  and  bonds  as  $840,000,  we  have  property  according 
to  the  calculation  which  we  have  made  above  worth  to-day  $940,- 
239,  that  is  to  say,  $100,239  more  than  the  present  capitaliza- 
tion. Against  this  excess  in  value  we  are  asked  to  sanction  a 
stock  dividend  issue  of  $110,000. 

On  the  proofs  before  us  we  must  decline  to  do  so.  We  will 
approve  an  issue  of  $100,000  of  stock  which  is  the  amount  repre- 
sented by  the  increase  in  the  value  of  the  property  above  the 
present  capitalization. 

Board  of  Public  Utility  Commissioners,  by  Ealph  W.  E. 
Donges,  President;  John  J.  Treacy,  John  W.  Slocum,  Commis- 
sioners. 

Note. — Security  Issues. 

In  Re  Trenton,  L.  &  S.  R.  Co.  May  26,  1916,  the  board  approved 
an  issue  of  bonds  to  the  amount  of  $190,000  for  the  purposes  of  ac- 
quirement of  right  of  way  and  construction,  upon  condition  that 
stock  to  the  amount  of  $85,000  is  subscribed  for  and  paid  for  at  par. 

In  Re  Public  Service  R.  Co.  June  4,  1915,  an  application  for  per- 
mission to  sell  Weehawken  extension  bonds  at  90  instead  of  95  per 
cent  of  par  value,  as  previously  authorized,  was  denied. 


N£W  JBRSET  BOARD  OF  PUBIilG  UTILITY  COMMISSIONERS. 

IN  RE  OCEAN  COUNTY  GAS  COMPANY. 

Security  iastiea  «  Purchase  of  stock  in  another  company  «  Value. 

The  Commission  refused  to  approve  an  issue  of  capital  stock  by 
one  utility  to  the  amount  of  $20,000  in  payment  for  the  stock  of  another 
company  of  the  par  value  of  |12,680|  it  appearing  that  the  property  of 
the  latter  company  would  cost  only  from  $28,000  to  $30,000  to  rebuild, 
that  it  had  outstanding  stock  to  the  amount  of  $25,000,  and  bonds  to 
the  amount  of  $25,000,  the  statute  requiring  that  all  stock  shall  lie 
issued  at  par  for  cash  or  property. 

[July  12,  1916.] 

P.U.K.1916B. 
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Application  by  petitioner  for  approval  of  an  issue  of  $20,000 
of  stock  and  approval  of  the  transfer  of  $12,680  of  stoek  of  the 
Tnckerton  Gas  Company ;  dismissed  on  the  ground  that  it  did  not 
appear  that  a  mere  majority  of  the  stock  of  the  company  whose 
property  is  valued  at  not  more  than  $30,000,  and  is  subject  to  a 
mortgage  of  $25,000,  is  worth  $20,000. 

Appearances:  Harry  Stille  and  H.  E.  Woodman  for  the  com- 
pany. 

By  the  Commission:  Application  is  made  for  approval  of 
the  issue  of  stock  of  Ocean  County  Gas  Company  to  the  par 
value  of  $20,000,  in  payment  of  stock  of  Tuckerton  Gas  Com- 
pany of  the  par  value  of  $12,680,  approval  of  the  transfer  of 
which  to  Ocean  County  Gas  Company  Ls  also  asked  in  this  pro~ 
ceeding. 

In  March,  1911,  Union  Kailway  Supply  Company,  which  con- 
trols Ocean  County  Gas  Company,  entered  into  a  contract,  alleged 
to  be  for  the  benefit  of  said  gas  company  (p.  4,  record  May  25th, 
1916),  for  the  purchase  of  2,536  shares  of  stock,  of  the  par  value 
of  $12,680,  and  bonds  of  the  par  value  of  $12,600,  of  Tuckerton 
Gas  Company,  in  consideration  of  the  payment  of  $13,600  in 
cash. 

November  30th,  1912,  the  Union  Railway  Supply  Company 
turned  over  to  Ocean  County  Gas  Company  the  stock  of  Tucker- 
ton Gas  Company  to  the  par  value  of  $12,680,  in  exchange  for 
$20,000  of  stock  of  Ocean  County  Gas  Company.  The  Supply 
Company  retained  the  bonds,  although  it  had  purchased  both  the 
stock  and  bonds  at  a  price  very  much  less  than  the  $20,000  for 
which  Ocean  County  Company  issued  stock  in  payment  of  Tuck- 
erton Company  stock  only.  Admittedly  the  Supply  Company 
was  acting  "in  the  interest  of  the  Ocean  County  Gas  Company.'' 

The  physical  property  of  Tuckerton  Company,  at  the  time  of 
the  stock  transaction,  was  testified  to  be  worth  "at  least  $28,000 
or  $30,000  to  rebuild.*'  There  was  outstanding  at  that  time, 
against  this  property,  bonds  in  the  amount  of  $25,000,  and  stock 
in  the  amount  of  $25,000.  No  dividend  was  ever  earned  or  paid 
by  the  Tuckerton  Company  on  its  stock. 

There  was  a  disposition  to  claim  that  the  $20,000  of  stock  of 
the  Ocean  County  Gas  Company  was  actually  issued  June  2dy 
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1910,  before  the  approval  of  this  Board  was  required.  The 
proofs  show  conclusively,  however,  that  there  was  no  bona  fide 
issue  of  this  stock  until  after  the  effort  to  transfer  the  Tuckerton 
Company  stock  on  November  30th,  1912.  The  giving  a  check 
for  $20,000,  which  was  not  used  or  intended  to  be  used,  except 
upon  transfer  of  the  Tuckerton  stock,  was  a  mere  pretense  and 
subterfuge.  The  approval  of  this  Board  to  the  issue  of  the  stock 
of  the  Ocean  Company,  and  of  the  transfer  of  the  stock  of  the 
Tuckerton  Company,  is  requisite 

j  The  statute  requires  that  all  stock  shall  be  issued  at  par  for 
cash  or  property.  In  this  case  it  does  not  appear  that  a  bare 
'  majority  of  the  stock  of  a  company,  whose  property  is  valued  at 
not  more  than  $30,000,  and  is  subject  to  a  mortgage  of  $25,000, 
is  worth  $20,000.  On  the  contrary,  from  the  testimony  sub- 
mitted, it-  seems  reasonably  certain  that  this  issue  is  in  contra- 
vention of  several  statutory  provisions  covering  the  capitalization 
of  corporations. 

It  is  difficult  to  perceive  how  the  officers  and  directors  of  this 
company  can  justify  the  purchase  for  the  Ocean  County  Gas 
Company  of  stock  and  bonds  to  an  amount  upwards  of  $26,000 
for  $13,600  in  cash,  and  then  approve  the  issue,  to  the  agent  who 
negotiated  the  purchase,  of  $20,000  of  stock  in  exchange  for 
$12,680  of  stock  only  of  a  company  whose  stock  was  of  doubtful 
value. 

The  entire  transaction  is  one  that  does  not  oonunend  itself 
to  a  fair  mind.  The  Ocean  County  Company  should  have  im- 
mediately taken  steps  to  secure  the  bonds  purchased  in  its  be- 
half by  the  Supply  Company,  if  the  transaction  was  to  have  the 
color  of  sincerity. 

In  the  present  situation  this  Board  is  required  to  withhold 
approval  of  the  issue  of  stock  of  the  Ocean  County  Gkis  Com- 
pany,  as  well  as  of  the  transfer  of  stock  of  the  Tuckerton  Com- 
pany. 

The  Board  points  out,  however,  that  it  is  the  duty  of  the 
Ocean  County  Gas  Company  to  immediately  straighten  out 
this  transaction,  to  the  end  that,  if  the  control  of  or  ownership 
of  the  property  of  the  Tuckerton  Company  is  to  be  acquired,  it 
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shall  be  upon  a  just  and  proper  basis.  The  Board  will  expect 
this  to  be  done. 

The  petition  will  be  dismissed. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treacy,  John  W.  Slocum^  Commissioners. 


OHIO  PUBIilC  UTIIilTIES  COMMISSION. 

IN  BE  ELYEIA  TELEPHONE  COMPANY. 

[No.  466.] 

SeouHty  is&uemr' Purpose  ^Beimlmraement  of  ttockholders  ^  Floai' 
i$%g  indehtedneam^Sale  price. 

The  Elyria  Telephone  Company  was  authorized  to  issue  common 
stock  to  the  par  value  of  $61,000,  |54,000  of  the  par  value  thereof  to  be 
distributed  pro  rata  to  the  holders  of  the  capital  stock  of  the  corpora- 
tion in  lieu  of  monejrs  previously  expended  from  income  for  the  construc- 
tion, extension,  and  improvement  of  the  company's  plant  and  facilities, 
and  the  remaining  |7,000  to  be  used  for  the  payment  and  discharge  of 
the  applicant's  floating  indebtedness  incurred  in  the  construction,  ex- 
tension, and  improvement  of  the  plant  and  facilities,  such  $7,000  of 
stock  to  be  sold  for  the  highest  price  obtainable,  but  for  not  less  tlian 
the  par  value  thereof. 

[April  2S,  1915.1 

AppiiiOATioK  by  the  Elyria  Telephone  Company  for  permis- 
sion to  issue  common  stock  to  reimburse  its  treasury  for  moneys 
expended  for  construction  purposes  and  to  discharge  floating 
indebtedness  incurred  also  for  construction  purposes ;  granted. 

By  the  Commission:  The  Elyria  Telephone  Company,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Ohio,  with  its  office  and  principal  place  of  business 
at  Elyria,  Ohio,  having,  on  the  31st  day  of  March,  1915,  filed 
its  application  praying  for  the  consent  and  authority  of  the  Com- 
mission to  the  issue  of  its  common  capital  stock  of  the  total  par 
value  of  $61,000,  $64,000,  par  value,  of  such  stock  to  be  dis- 
tributed, pro  rata,  to  the  holders  of  the  present  outstanding  capi- 
tal stock  of  said  corporation  in  lieu  of  moneys  heretofore  expend- 
ed from  income  for  the  construction,  completion,  extension,  and 

improvement  of  said  company's  plant  and  facilities,  which  moneys 
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such  stockholders  might  otherwise  have  received  in  dividends  as 
a  return  upon  their  said  investment,  and  the  proceeds  of  the  re- 
maining $7,000,  par  value,  of  said  capital  stock  to  he  used  for 
the  payment  and  discharge  of  applicant's  floating  indebtedness 
incurred  in  the  construction,  completion,  extension,  and  improve- 
ment of  its  said  plant  and  facilities,  as  fully  set  out  in  said  pe- 
tition and  exhibits  attached  thereto,  and  the  time  for  hearing 
said  matter  having  been  fixed  for  Friday,  April  2d,  1915,  at  2 :30 
o'clock  p.  M.,  and  due  notice  of  the  time  and  place  of  said  hear- 
ing having  been  given,  and  having  been  heard  on  said  day  and 
the  further  consideration  thereof  continued  from  day  to  day,  the 
same  came  on  this  day  for  final  consideration  upon  the  petition, 
the  evidence,  and  exhibits. 

After  considering  the  pleadings,  hearing  the  evidence,  and 
examining  the  exhibits,  and  being  fully  advised  in  the  premises, 
and  it  appearing  that  $54,000,  par  value,  of  said  common  capi- 
tal stock,  is  to  be  distributed  pro  rata,  to  the  holders  of  the  present 
outstanding  capital  stock  of  said  corporation  in  lieu  of  moneys, 
heretofore  actually  expended  from  income  for  the  construction, 
completion,  extension,  and  improvement  of  applicant's  plant  and 
facilities,  which  moneys  such  stockholders  might  otherwise  have 
received,  in  dividends,  as  a  return  upon  their  said  investment, 
and  that  the  proceeds  arising  from  the  sale  of  the  remainder  of 
said  common  capital  stock  are  to  be  used  for  the  payment  and 
discharge  of  applicant's  floating  indebtedness,  created  and  in- 
curred in  the  construction,  completion,  extension,  and  improve- 
ment of  its  said  plant  and  facilities,  the  Commission  is  satisfied 
that  the  prayer  of  said  petition  should  be  granted.  It  is,  there- 
fore, 

Ordered  that  said  the  Elyria  Telephone  Company  be,  and  it 
hereby  is,  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  $61,000,  and  that  $7,000,  par  value,  of  said 
stock,  be  sold  for  the  highest  price  obtainable,  but  for  not  less 
than  the  par  value  thereof,  it  being  the  opinion  and  finding  of 
the  Commission  that  the  issue  of  all  of  said  conmion  capital  stock 
is  reasonably  required  for  the  proper  purposes  of  said  corpora- 
tion.    It  is  further 

Ordered  that  $54,000,  par  value,  of  said  common  capital  stock, 
be,  by  said  the  Elyria  Telephone  Company,  distributed,  pro  rata, 
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to  the  holders  of  its  present  outstanding  capital  stock  in  lieu  of 
moneys  heretofore  expended  from  income  for  the  construction, 
completion,  extension,  and  improvement  of  its  plant  and  facili- 
ties, which  moneys  said  stockholders  might  otherwise  have  re- 
ceived in  dividends  as  a  return  upon  their  said  investment.  It 
is  further 

Ordered  that  the  proceeds  arising  from  the  sale  of  said  $7,000 
par  value,  of  said  common  capital  stock,  be-,  by  said  the  Elyria 
Telephone  Company,  devoted  to  and  used  for  the  following  pur- 
pose, and  no  other,  to  wit:  The  payment  and  discharge  of  its 
floating  indebtedness,  as  the  same  is  more  fully  set  out  and  de- 
scribed in  the  transcript  of  the  testimony  offered  and  introduced 
in  evidence  on  the  hearing  of  this  matter,  which  said  transcript, 
in  so  far  as  it  sets  out  and  describes  said  floating  indebtedness, 
is  hereby  made  a  part  of  this  order  by  reference.     It  is  further 

Ordered  that  said  the  Elyria  Telephone  Company  make  veri- 
fied report  to  this  Commission,  as  follows:  Upon  the  issue  of 
said  common  capital  stock,  or  any  part  thereof,  the  fact  of  such 
issue,  and,  if  sold,  the  terms  and  conditions  of  sale  and  the 
amounts  realized  therefrom,  which  shall  be  the  highest  price 
obtainable,  but  which  shall  not  be  less  than  the  par  value  there- 
of;  on  or  before  the  15th  day  of  July,  1916,  for  the  period  end- 
ing June  30th,  1915,  and  thereafter  at  quarterly  intervals,  the 
disposition  and  use  made  of  said  common  capital  stock  and  the 
proceeds  of  so  much  thereof  as  is  sold,  setting  forth  the  name 
and  number  of  shares  received  by  each  stockholder,  and,  in  rea- 
sonable detail,  the  purposes  for  which  the  proceeds  of  the  portion 
thereof  sold  have  been  expended,  sudi  reports  to  be  made  until 
all  of  said  conmion  capital  stock  is  issued  and  disposed  of  and 
all  of  the  proceeds  of  the  portion  thereof  sold  expended  pursuant 
to  the  terms  and  conditions  of  this  order. 

The  Public  Utilities  Commission  of  Ohio,  Beecher  W.  Walter- 
mire,  Chairman;  Oliver  H.  Hughes,  Charles  C.  Marshall,  Com- 
missioners. 
P.U.R.1915JiL  • 
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OHIO  PUBLIG  UTIIilTIBS  OOMMISSION. 

IN  BE  OHIO  GAS  &  ELECTRIC  COMPANY  et  aL 
[Nob.  506-610,  Consolidated.] 

Securiiy  issues  «  AmoutU  •—  Value  of  oonaolidAted  property* 

An  applicatiqn  for  the  issuance  of  securities  upon  a  proposed  con- 
solidation of  several  gas  and  electric  companies  was  denied  where  it 
appeared  that  the  proposed  capitalization  was  largely  in  excess  of  the 
value  of  the  properties  covered  thereby,  that  the  proposed  capital  stock 
of  the  consolidated  companies  was  largely  in  excess  of  the  sum  of  the 
capital  stock  of  the  various  corporations  to  be  merged,  that  no  provision 
had  been  made  for  the  payment  of  such  excess  in  cash,  that  it  was  pro- 
posed to  increase  largely  the  debt  of  the  company,  and  that  the  service 
furnished  the  public  would  not  be  improved  thereliy. 

[Hay  26,  1916.] 

Application  for  the  sale  of  several  gas  and  electric  com- 
panies to  one  company  and  for  the  issuance  of  securities  by  the 
latter  company;  dtnied  upon  the  ground  that  the  proposed  is- 
suance of  securities  was  greatly  in  excess  of  the  value  of  the 
properties  proposed  to  be  consolidated. 

By  the  Commission :  This  matter  came  on  to  be  heard  upon 
the  joint  applications  of  the  Middletown  Gas  &  Electric  Com- 
pany and  the  Ohio  Gas  &  Electric  Company  for  consent  and 
approval  for  the  sale  and  purchase  of  the  property  of  said  the 
Middletown  Gas  &  Electric  Company;  of  the  Franklin  Electric 
Light  Company  and  the  Ohio  Gas  &  Electric  Company  for  con- 
sent and  approval  of  the  sale  and  purchase  of  the  property  of 
said  the  Franklin  Electric  Light  Company;  of  the  Lectonia 
Electric  Company  and  the  Ohio  Gas  &  Electric  Company  for 
consent  and  approval  for  the  sale  and  purchase  of  the  property 
of  said  the  Lectonia  Electric  Company,  and  of  the  New  Lisbon 
Gas  Company  and  the  Ohio  Gas  &  Electric  Company  for  con- 
sent and  approval  of  the  sale  and  purchase  of  the  property  of 
said  the  Xew  Lisbon  Gas  Company,  and  the  application  of  the 
Ohio  Gas  &  Electric  Company  for  the  consent  and  authority  of 
the  Commission  for  the  issue  of  its  common  capital  stock  of  the 
par  value  of  $795,000,  its  6  per  cent,  thirty-year  gold  bonds 
in  the  principal  sum  of  $700,000,  and  its  6  per  cent,  ten-year 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IN  RE  OHIO  GAS  &  ELECTRIC  CO.  83 

debentures  of  the  principal  sum  of  $200,000,  which  proceedings, 
on  motion  of  the  parties  in  interest,  and  by  consent  of  the  Com- 
mission, were  consolidated,  and  it  appearing  that  the  amount 
for  which  it  is  intended  to  capitalize  such  properties  is  largely 
LQ  excess  of  the  value  thereof,  that  the  proposed  capital  stock 
of  the  consolidated  companies  is  largely  in  excess  of  the  sum 
of  the  capital  stock  of  the  various  corporations  to  be  merged, 
and  that  no  provision  is  made  for  the  payment  of  said  excess 
in  cash,  and  it  appearing  further  that  it  is  proposed  to  largely 
increase  the  debt  of  the  consolidated  companies  by  reason  of 
said  mei^er,  and  it  not  appearing  that  the  service  furnished  the 
public  would  be  improved  thereby,  or  that  the  public  would 
be  furnished  adequate  service  for  reasonable  and  just  rates  or 
charges  therefor,  it  is 

Ordered  that  these  cases  be,  and  the  same  hereby  are,  dis- 
missed. 

The  Public  Utilities  Commission  of  Ohio,  Beecher  W.  Wal- 
termire.  Chairman;  Oliver  H.  Hughes,  Charles  0.  Marshall, 
Commissioners. 

Note. — ^The  Commission  has  also  authorized  the  issuance  of  se- 
curities in  the  following  cases : 

In  Ee  Ohio  River  Electric  R.  &  P.  Co.  No.  369,  February  11, 
1915,  $160,000  common  capital  stock  and  $150,000  preferred  stock, 
all  of  such  preferred  stock  and  $149,500  of  the  common  stock  to  be 
transferred  and  delivered  to  the  Ohio  River  Electric  Railway  & 
Power  Company,  in  payment  of  the  purchase  price  of  such  com- 
pany, and  $500  of  the  common  capital  stock  to  be  used  for  other 
corporate  purposes. 

In  Re  McHenry,  No.  430,  Feb.  9,  1916,  $8,972.45  6  per  cent 
promissory  notes  for  the  purpose  of  acquisition  of  telephone  prop- 
erty. 

In  Re  Lima  Teleph.  &  Teleg.  Co.  No.  439,  Feb.  23,  1915,  $32,500 
common  capital  stock  and  $32,500  6  per  cent  cumulative  preferred 
capital  stock  to  be  disposed  of  for  not  less  than  par,  proceeds  to  be 
\ised  for  betterments  and  improvements. 

In  Re  Columbus  R.  Power  &  Light  Co.  No.  357,  Feb.  24,  1915, 
amendment  to  mortgage  and  authority  to  issue  in  addition  to  bonds 
authorized  by  order  of  October  15,  1914,  first  refunding  extension 
and  sinking  fund  5  per  cent  gold  bonds  to  refund  underlying  bonds 
as  follows:  For  the  $511,000  of  the  general  mortgage  6  per  cent 
gold  bonds  of  the  Columbus  Light,  Heat,  &  Power  Company,  of 
Angust  1,  1908,  $1,100  in  face  value  of  petitioner's  first  refunding 
P.U.R.1915E. 
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and  extension  einking  fimd  5  per  cent  gold  bonds  for  each  $1,000 
in  face  value  of  said  bonds  of  the  Columbus  Lights  Heat>  &  Power 
Company,  to  be  exchanged  or  canceled;  for  $182,000  first  mortgage 
6  per  cent  gold  bonds  of  the  Columbus  Public  Service  Company,  of 
Feb.  1, 1904,  $1,100  face  value  of  petitioner's  first  refunding  and  ex- 
tension sinking  fund  6  per  cent  gold  bonds  for  each  $1,000  in  face 
value  of  said  bonds  of  the  Columbus  Public  Service  Company  to  be 
exchanged  or  canceled. 

In  Ee  New  York  C.  R.  Co.  No.  436,  Feb.  24,  1915,  $70,000,000 
4  per  cent  consolidated  mortgage  gold  bonds,  Series  A,  and  authority 
to  execute  certain  mortgages. 

In  Re  Circleville  Light  &  P.  Co.  No.  390,  March  3,  1915,  $75,000 
first  mortgage  6  per  cent  bonds,  proceeds  to  be  expended  according 
to  term  of  order  of  January  23,  1913. 

In  Re  Cleveland  &  P.  R.  Co.  No.  423,  March  8,  1915,  $1,182,550 
capital  stock  for  the  extension  and  improvement  of  facilities  and  the 
maintenance  of  service. 

In  Re  Cincinnati,  L.  &  N.  R.  Co.  No.  446,  March  9, 1916,  $600,000 
common  capital  stock  to  be  sold  at  not  leuss  than  par,  proceeds  to  be 
used  for  the  acquisition  of  property. 

In  Re  Jantha  Light  &  Fuel  Co.  No.  371,  March  18, 1915,  $113,000 
ten-year  6  per  cent  mortgage  bonds  to  be  sold  at  not  less  than  90 
per  cent  of  their  par  value,  proceeds  to  be  used  for  the  discharge  of 
indebtedness  incurred  in  the  purchase  of  material  and  supplies  for 
the  construction  of  its  plant  and  system. 

In  Re  Brookville  &  L.  Lighting  Co.  No.  456,  April  7, 1915,  $5,000 
common  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
for  the  building  of  transmission  system. 

In  Re  Greenville  Electric  Light  &  P.  Co.  No.  456,  April  7,  1915, 
$8,000  common  stock  to  be  sold  at  par,  proceeds  used  for  construc- 
tion purposes. 

In  Re  Shelby  Water  Co.  No.  460,  April  8,  1915,  $20,000  first 
mortgage  ten-year  6  per  cent  bonds  to  be  sold  at  not  less  than  par, 
the  proceeds,  together  with  the  sum  of  $889.35,  to  be  taken  from 
the  general  fund  of  the  company,  to  discharge  floating  indebtedness. 

In  Re  Diamond  Light  Co.  No.  441,  April  12, 1915,  $30,000  capital 
stock  for  the  purchase  of  material,  and  the  installation  and  con- 
struction of  plant. 

In  Re  Ohio  Service  Co.  No.  442,  April  12,  1916,  $96,500  three- 
year  6  per  cent  convertible  notes  to  be  sold  for  not  less  than  88^ 
per  cent  of  their  par  value,  the  proceeds  to  be  used  to  reimburse  the 
treasury  for  certain  overhead  expenses,  and  for  constructions,  addi- 
tions, extensions,  and  improvements  to  the  company's  property. 

In  Re  Washington  Gas  &  Electric  Co.  No.  420,  April  14,  1915, 
$50,000  7  per  cent  cumulative  preferred  stock  to  be  sold  for  not  less 
than  par,  the  proceeds  to  be  used  to  discharge  floating  indebtedness 
P.U.R.1915E. 
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incurred  in  the  confitmction  of  additions,  extensions^  and  improve- 
ments to  the  compan/s  plant. 

In  Be  Cleveland,  S.  W.  &  C.  B.  Co.  No.  471,  April  16,  1915,  au- 
thority  to  extend  time  of  payment  of  $200,000  first  mortgage  6  per 
cent  gold  bonds  of  the  Cleveland  &  Elyria  Electric  Bailroad  Com- 
pany, dated  May  1,  1895,  to  August  1,  1920. 

In  Be  Sheriff  Street  Market  &  Storage  Co.  No.  475,  April  20, 
1915,  $500,000  two-and-one-half-year  6  per  cent  notes  to  be  sold  at 
par,  proceeds  to  be  used  for  the  discharge  of  obligations. 

In  Be  Ohio  Service  Co.  No.  442,  April  26,  1915,  $11,500  of  its 
three-year  6  per  cent  convertible  notes  to  be  sold  at  not  less  than 
88^  per  cent  of  their  par  value,  proceeds  to  be  used  to  reimburse  the 
treasury  for  moneys  expended  for  betterments  and  improvements. 

In  Be  Middlepoint  Home  Teleph.  Co.  No.  438,  May  3,  1915,  $7,- 
747.45  additional  capital  stock  to  be  distributed  pro  rata  to  the  hold- 
ers of  the  compan/s  present  outstanding  capital  stock  in  lieu  of 
moneys  expended  from  income  for  ihe  constructi<Ni,  completion,  ex* 
tension,  and  improvement  of  th«  companjr^s  plant  and  facilities. 

In' Be  Northwestern  Teleph.  Co.  No.  452,  May  4,  1915,  $35,000 
common  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to 
discharge  certain  obligations,  to  reimburse  the  company  for  moneys 
expended  for  additions  and  betterments,  and  for  the  construction  of 
additions  and  extensions  to  applicant's  rural  lines. 

In  Be  Cleveland,  S.  W.  &  C.  B.  Co.  No.  450,  May  8,  1916,  $119,- 
875.27  twenty-year  5  per  cent  first  consolidated  mortgage  bonds  to 
be  sold  at  not  less  than  85  per  cent  of  their  par  value,  proceeds  to 
be  used  to  reimburse  the  company  for  capital  expenditures. 

In  Be  Defiance  Gas  &  Electric  Co.  No.  454,  May  10,  1915,  $97,- 
600  capital  stock,  $175,000  first  mortgage  5  per  cent  gold  bonds,  of 
such  bonds  $92,000  to  be  sold  for  not  less  than  80  per  cent  of  their 
par  value,  all  of  such  common  stock  and  $83,000  of  such  bonds  to  be 
delivered  in  full  payment  of  the  purchase  price  of  property  approved 
by  order  No.  483;  proceeds  of  bonds  in  the  sum  of  $70,000  to  be 
used  for  the  payment  of  the  purchase  price  of  property,  approved 
by  order  No.  479 ;  proceeds  of  bonds  in  the  sum  of  $22,000  to  be 
used  in  payment  for  additions,  extensions,  and  improvements;  the 
excess  of  the  total  of  $489,000  of  the  bonds  of  the  Defiance  Gas  & 
Electric  Company  over  and  above  the  sum  of  $297,600,  the  amount 
of  the  capital  stock  of  said  company  and  the  issue  and  disposition 
of  such  excess,  approved. 

In  Be  Sandusky  Gas  &  Electric  Co.  No.  465,  May  11, 1915,  $750,- 
000  first  refunding  and  improvement  mortgage  5  per  cent  gold 
bonds;  $250,000,  principal  sum  of  such  bonds  to  be  sold  at  not  less 
than  87^  per  cent  of  their  par  value,  the  proceeds  thereof  to  be  used 

for  the  reimbursement  of  the  company  for  moneys  expended  for 
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construction  of  additions,  extensions,  and  improvements;  the  bal- 
ance of  such  issue  to  be  exchanged  for  outstanding  bonds. 

In  Re  Athens  Electric  Co.  No.  486,  May  11,  1915,  $75,000  capital 
stock  and  $75,000  promissory  notes ;  $25,000  par  value  of  such  capi- 
tal stock  and  all  of  such  notes  to  be  delivered  in  payment  of  pur- 
chase price  to  property,  and  the  proceeds  of  the  sale  of  $50,000  par 
value  of  common  stock  to  be  used  for  the  construction  of  additions, 
extensions,  and  improvements. 

In  Re  Federal  Gas  &  Fuel  Co.  No.  463,  May  12,  1915,  $71,000 
common  stock,  proceeds  to  be  used  to  reimburse  company  for  moneys 
expended  for  the  construction  of  additions,  extensions,  and  improve- 
ments. 

In  Re  Springfield  Gas  Co.  No.  464,  May  17,  1915,  $190,000  com- 
mon stock,  $65,000  par  value  of  which  to  be  disposed  of  at  par,  $125,- 
000  par  value  of  such  stock  to  be  delivered  in  full  payment  of  pur- 
chase price  for  all  of  the  capital  stock  of  the  Springfield  Gas,  Coke 
&  Pipe  Line  Company,  the  proceeds  from  the  sale  of  $65,000  to  be 
used  for  the  reimbursement  of  the  company  for  moneys  expended 
for  the  construction  of  additions,  extensions,  and  improvements. 

In  Re  Columbus  R.  Power  &  Light  Co.  No.  451,  May  21, 1915,  $1,- 
739,000  first  refunding  and  extension  sinking  fund  mortgage  5  per 
cent  bonds  to  be  sold  at  not  less  than  80  per  cent  of  their  par  value, 
the  proceeds  of  the  issue  of  $1,189,000  to  be  used  for  the  payment 
for  the  additions,  extensions,  and  improvements  to  properties  within 
ihe  period  of  November  1,  1913,  to  March  31,  1915;  the  proceeda 
of  the  issue  of  $300,000  to  be  used  as  additional  working  capital; 
the  proceeds  of  the  issue  of  $250,000  to  be  applied  to  the  payment 
for  additions,  extensions,  and  improvements  according  to  an  estimate 
filed  May  11,  1915. 

In  Re  Dayton  Power  &  Light  Co.  No.  504,  May  21, 1915,  $172,600 
6  per  cent  cumulative  preferred  capital  stock,  to  be  sold  at  not  less 
than  87^  per  cent  of  the  par  value,  the  proceeds  to  be  used  for  equip- 
ment. 

In  Re  Dayton  Power  &  Light  Co.  No.  480,  May  24,  1915,  $300,000 
6  per  cent  cumulative  preferred  stock  to  be  sold  at  not  less  than  87^ 
per  cent  of  its  par  value,  the  proceeds  to  be  used  for  additions  and 
betterments. 

In  Re  Dayton  Power  &  Light  Co.  No.  477,  May  24, 1915,  $183,425, 
6  per  cent  cumulative  preferred  stock  to  be  exchanged  for  property 
of  the  Miami  Light,  Heat,  &  Power  Company. 

In  Re  Berea  Pipe  Line  Co.  No.  513,  May  25,  1915,  $170,000 
capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  construction 
of  additions  and  extensions. 

In  Re  Ohio  Gaslight  &  Coke  Co.  No.  458,  May  28,  1915,  $17,000 
capital  stock,  $30,000  first  mortgage  6  per  cent  thirty-year  bonds  to 
be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the  construction 
P.U.R.1915B. 
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of  a  line  from  Wauseon  to  Delta^  the  instanation  of  a  distributing 
system  in  Delta^  and  the  construction  of  additions,  extensions,  and 
betterments  to  petitioner's  plant  and  facilities,  at  Napoleon,  Wauseon, 
Bryan,  and  Montpelier. 

in  Be  Ann  Arbor  B.  Co.  No.  619,  June  11,  1915,  $17,600  6  per 
cent  promissory  notes,  the  proceeds  to  be  used  for  balance  due  pur- 
chase price  of  refrigerator  cars. 

In  Be  Chesapeake  &  0.  B.  Co.  No.  624,  June  14,  1915,  $50,000 
capital  stock  and  $74,000  first  mortgage  5  per  cent  twenty-year  gold 
bonds,  the  proceeds  to  be  used  for  the  discharge  of  indebtedness. 

In  Be  Lake  Erie  &  T.  B.  Co.  No.  418,  June  14,  1916,  extension 
of  time  of  two  years  and  six  months  from  June  7,  1915,  within 
which  to  construct  its  railroad  and  fully  to  issue  and  dispose  of  its 
stock  and  bonds  as  provided  in  original  orders  of  January  17,  1913, 
and  October  11,  1913. 

In  Be  St.  Joseph  VaUey  B.  Co.  No.  617,  June  15,  1915,  $10,000 
capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  applied 
to  the  payment  of  indebtedness  incurred  in  the  construction  of  a 
railway  line. 

In  Be  Ohio  State  Power  Co.  No.  532,  June  15,  1915,  $700,000 
first  mortgage  bonds  and  $100,000  preferred  stock,  proceeds  to  be 
used  to  discharge  outstanding  obligations  and  for  tiie  purpose  of 
construction  and  equipment. 

In  Be  West  Jefferson  Home  Teleph.  Co.  No.  499,  June  16,  1915, 
$21,457.36  capital  stock  to  be  issued  for  the  purchase  price  of  tele- 
phone property. 

In  Be  Bradford  ft  O.  Electric  Light  ft  P.  Co.  No.  520,  June  18, 
1915,  $3,000  5  per  cent  first  mortgage  bonds  and  $5,000  four-year 
6  per  cent  notes,  the  bonds  to  be  disposed  of  at  not  less  than  90  per 
cent  of  their  par  value,  and  ibe  notes  at  not  less  than  par,  the  pro- 
ceeds to  be  used  to  reimburse  the  company  for  moneys  expended  for 
the  construction  of  a  transmission  line. 

In  Be  MassiUon  Electric  &  Gas  Co.  No.  512,  June  22, 1915,  $118,- 
000  first  mortgage  5  per  cent  sinking  fund  gold  bonds  and  $125,000 
6  per  cent  cumulative  preferred  capital  stock,  the  capital  stock  to 
be  sold  at  not  less  than  80  per  cent  of  its  par  value  and  the  bonds  at 
not  less  than  87  per  cent  of  their  par  value,  the  proceeds  to  be  used 
for  reimbursing  the  company  for  moneys  expended  for  the  construc- 
tion of  additions  and  extensions  and  improvements  to  its  facilities. 

In  Be  Delphos  Gas  Co.  No.  489,  June  24,  1915,  $40,000  capital 
stock,  $53,000  first  mortgage  6  per  cent  gold  bonds,  the  stock  to  be 
sold  at  par  and  the  bonds  at  not  less  than  85  per  cent  of  their  par 
yalue,  proceeds  to  be  used  for  the  payment  of  the  purchase  price  of 
the  property. 

In  Be  Cleveland,  P.  ft  E.  B.  Co.  No.  522,  June  24,  1915,  $20,000 

forty-year  5  per  cent  refunding  and  extension  mortgage  gold  bonds 
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to  be  sold  at  not  lees  than  80  per  cent  of  tiieir  par  valne^  proceeds 
to  be  used  for  reimbursing  the  company  for  moneys  expended  for 
additions^  extensions^  improYcments^  and  betterments  to  its  facilities. 

In  Re  Cleveland,  P.  &  A.  S.  Co.  No.  523,  June  24,  1916,  $10,000 
first  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than  80 
per  cent  of  their  par  value,  proceeds  to  be  used  to  reimburse  the  com- 
pany for  moneys  expended  for  additions,  extensions,  improvements, 
and  betterments  to  its  facilities. 

In  Re  Delaware  Water  Co.  No.  493,  June  26,  1915,  $3,700  6  per 
cent  preferred  capital  stock  to  be  sold  at  not  less  than  90  per  cent 
of  its  par  value,  the  proceeds  to  be  used  to  reimburse  the  company 
for  moneys  expended  for  additions,  extensions,  improvements,  and 
betterments  to  its  facilities. 

In  Re  Conneaut  Teleph.  Co.  No.  531,  June  30, 1915,  $68,500  capi- 
tal stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  applied  to 
the  payment  of  the  company^s  bills  payable  to  the  extent  of  $4,303.10, 
the  bsdance  to  be  used  for  the  purchase  price  of  property  and  the 
construction  of  certain  additions  and  improvements. 

In  Re  East  Liverpool  Traction  &  Light  Co.  No.  646,  July  1, 1915«, 
$82,560  car  trust  certificates. 

In  Re  Tiflfin  Waterworks  No.  663,  July  9,  1916,  $16,000  6  per  cent 
mortgage  bonds  and  $43,500  6  per  cent  preferred  stock  to  be  sold 
at  not  less  than  90  per  cent  of  their  par  value,  the  proceeds  to  be 
used  to  reimburse  the  company  for  moneys  expended  for  construction 
and  betterments. 

In  Re  Noble  Fuel  Supply  Co.  No.  454,  July  9,  1915,  $10,000 
capital  stock  to  be  sold  for  not  less  than  par  value,  proceeds  to  be 
used  in  payment  of  the  purchase  price  for  property. 

In  Re  Canton  Electric  Co.  No.  546,  July  16,  1916,  $106,000  first 
and  refunding  mortgage  6  per  cent  sinking  fund  gold  bonds  to  be 
sold  at  not  less  than  85  per  cent  of  their  par  value,  the  proceeds  to 
be  used  for  reimbursing  the  company  for  moneys  expended  for  addi- 
tions and  betterments. 

In  Re  SteubenviUe  H.  R.  Co.  No.  mily  July  16, 1916,  $9,000  capital 
stock,  to  be  issued  in  payment  of  purchase  price  for  property. 

In  Re  Pittsburgh,  Y.  &  A.  R.  Co.  No.  533,  July  20,  1916,  $364,- 
000  first  general  mortgage  4  per  cent  bonds  of  Series  A,  such  bonds 
to  be  transferred  to  the  Pennsylvania  Company,  the  lessee  of  appli- 
cant's property,  in  reimbursement  for  moneys  expended  by  aoch  lessee 
for  the  construction  of  additions,  extensions,  and  improvements  to 
applicant's  property. 

In  Re  Ohio  Gaslight  &  Coke  Co.  No.  541,  July  20,  1915,  $12,000 
capital  stock  and  $12,000  first  mortgage  6  per  cent  tliirty-year  bonds 
to  be  sold  at  not  less  than  par,  the  proceeds  to  be  used  in  payment 
for  the  purchase  price  of  properly,  and  for  additions,  extensions, 
improvenients,  and  betterments. 
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In  Ke  Fairfield  Twp.  Teleph.  Co.  No.  658,  July  20,  1915,  $2,500 
capital  stock,  $1,350  of  which  to  be  sold  at  not  less  tiian  par,  such 
stock  and  proceeds  to  be  used  for  the  purchase  price  of  property  and 
for  the  construction  of  additions,  extensions,  improvements,  and  bet- 
termaits. 

In  Be  Mutual  Electric  Co.  No.  503,  July  21,  1916,  $65,000  capital 
stock  and  $45,000  three-year  7  per  cent  promissory  notes,  $40,000 
of  such  capital  stock  to  be  sold  at  not  less  than  par,  such  capital 
stock  or  the  proceeds  arising  therefrom  and  said  notes  to  be  U8«i  in 
payment  of  the  purchase  price  for  property  and  for  the  construction 
of  additions,  extensions,  improvements,  and  betterments. 

In  Re  Northern  Ohio  Traction  &  Light  Co.  No.  555,  July  27, 
1915,  $500,000  6  per  cent  notes  or  bonds  to  be  sold  at  not  less  than 
96  per  cent  of  their  par  value,  proceeds  to  be  used  to  reimburse  the 
treasury  for  moneys  expended  for  additions,  extensions,  and  improve- 
ments to  the  company^s  facilities. 

In  Re  Kenohio  Electric  Co.  No.  561,  July  27,  1915,  $1,000  capital 
stock  to  be  sold  at  par,  proceeds  to  be  used  in  payment  of  obligations 
incurred  in  the  completion  of  the  corporate  organization,  the  expense 
of  incorporation,  and  to  furnish  a  working  capital ;  for  the  acquisition 
of  property  and  the  construction  of  additions,  extensions,  improve- 
ments, and  betterments. 

In  Re  The  Marion  Water  Co.  No.  572,  August  9,  1915,  $12,500 
preferred  stock  to  be  sold  at  par  and  the  proceeds  to  be  applied  to 
the  payment  of  the  cost  of  mining  certain  extensions. 
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rCause  No.  2^09;  Citation  No.  667;  Order  No.  034.] 

Fines  and   penalties '^Violation   of   order  ^  Operation   of   trains^ 
Rendering  service  at  loss. 

The  Oklalioma  Commiseion  imposed  a  fine  of  $500  with  costs 
upon  a  railroad  company  which  had  violated  an  order  of  the  Commis- 
sion to  operate  certain  passenger  trains  necessary  for  the  reasonable 
convenience  of  the  public,  upon  the  ground  that  the  fact  that  such 
trains  might  be  operated  at  a  loss  was  not  sufficient  to  render  the  order 
unreasonable. 

[August  6,  1915.] 

Complaint  alleging  that  the  St  Louis  &  San  Francisco  Rail- 

P.U.R.1915E. 
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road  Company  had  violated  an  order  of  the  Commission  requiring 
it  to  operate  certain  railroad  trains.  Upon  the  finding  of  the 
truth  of  the  allegations  of  the  complaint,  the  Commission  im- 
posed a  fine  of  $500  upon  the  railroad  company. 

By  the  Commission:  Information  in  this  case  was  filed  by 
J.  L.  Newland  of  Frederick,  Oklahoma,  alleging  that  the  de- 
fendant, St.  Louis  &  San  Francisco  Bailroad  Company,  James 
W.  Lusk,  W.  C.  Nixon,  and  W.  B.  Biddle,  its  receivers,  violated 
order  No.  176  by  discontinuing  the  operation  of  trains  Nos.  674 
and  675  between  Clinton,  Oklahoma,  and  Davidson,  Oklahoma. 

Order  No.  175,  directed  against  the  defendant  herein,  was  is- 
sued March  1,  1909,  and  that  portion  of  which  was  modified  and 
affirmed  by  the  supreme  court  is  found  in  1909-10  Report  of  the 
Corporation  Commission,  page  289,  and  in  25  Okla.  673,  and 
reads  as  follows : 

"The  judgment  of  the  Corporation  Commission  is  accordingly 
affirmed  wherein  it  requires  a  passenger  train  to  be  installed  to  be 
operated  daily  each  way  from  Enid  to  Davidson,  being  in  addi- 
tion to  the  train  already  operating  from  Enid  to  Vernon,  Texas, 
and  intervening  points,  which  will,  including  the  trains  from 
Enid  to  Vernon,  constitute  two  trains  daily  each  way  between 
Davidson  and  Enid." 

The  defendant,  by  its  answer  filed  herein,  denies  that  it  has 
violated  order  No.  176,  and  alleges  that  trains  No.  674  and 
No.  675  were  operated  at  a  loss,  and  that  the  enforcement  of 
order  No.  175  results  in  depriving  the  defendant  of  its  property 
without  just  compensation. 

It  is  shown  by  the  evidence  that  passenger  trains  Nos.  674  and 
675  were  discontinued  by  defendants  on  the  11th  day  of  April, 
1915;  that  by  reason  of  such  discontinuance  the  public  was 
greatly  inconvenienced.  Frederick,  Oklahoma,  has  only  one 
northbound  train  which  departs  at  6 :33  a.  m.  and  one  southbound 
train  arriving  at  Frederick  at  8 : 65  p.  m.  Frederick  is  the  county 
seat  of  Tillman  county,  and  it  is  impossible  for  passengers  from 
points  north  of  Frederick  to  reach  the  county  seat  by  rail  without 
spending  two  nights  and  one  day  in  Frederick.  The  towns  of 
Davidson,  Manitou,  Hobart,  Roosevelt,  Snyder,  Oordell,  and 
Clinton  are  also  inconvenienced  by  the  discontinuance  of  these 
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trains,  which  also  caused  delay  in  express  shipments  and  mail 
service.  Express  shipments  are  delayed  one  day.  This  results 
in  much  damage  to  farmers  shipping  produce  and  poultry. 

It  was  shown  by  the  evidence  of  the  defendants  that  from 
September,  1914,  to  Mar^h,  1915,  the  gross  revenue  of  these 
trains  did  not  exceed  69.1  cents  per  train  mile ;  that  the  actual 
cost  per  train  mile  for  the  operation  of  these  trains  in  March, 
1915,  exclusive  of  proportionate  share  of  maintenance  of  cars, 
engine  service,  despatching,  yard  service,  casualties,  superinten- 
dence, and  overhead  expenses,  amounted  to  40.7  cents  per  train 
mile;  that  when  all  the  expenses  were  considered  the  trains  were 
operated  at  a  loss. 

Defendants'  witnesses  claim  that  the  cost  of  operating  passen- 
ger trains  in  Oklahoma  exceeds  90  cents  per  train  mile.  This 
may  be  true  on  an  average,  dividing  all  of  the  expenses  in  propor- 
tion to  the  trains  operated  over  the  system.  However,  all  the  ex- 
penses, other  than  the  expense  of  operating  a  particular  train, 
such  as  train  men,  labor,  water,  fuel,  maintaining  the  equipment, 
exist  and  continue  in  substantially  the  same  degree  as  though 
this  particular  train  were  not  operated. 

Defendants  insist  that  by  attaching  a  passenger  coach  to  a 
freight  train  that  reasonable  service  may  be  afforded.  This  has 
not  been  done  and  no  application  made  to  the  Commission  to  dis- 
continue trains  Nos.  674  and  675,  and  in  lieu  thereof  attach  a 
passenger  coach  to  a  freight  train.  Performing  passenger  service 
with  a  freight  train  is  inconvenient  to  the  public  and  very  unsatis- 
factory. The  freight  train  is  seldom  on  time  and  the  public 
would  sustain  greater  loss  in  delays  in  waiting  for  the  train  than 
the  company  claims  its  loss  is  by  operating  a  regular  passenger 
train.  Because  of  the  character  of  the  equipment  and  the  danger 
of  derailments  and  sudden  application  of  brakes,  most  "railroads 
require  passengers  to  execute  a  release  exonerating  the  company 
from  liability  for  personal  injury  to  the  passenger. 

This  road  is  operated  through  some  of  the  largest  towns  in 
western  Oklahoma.  According  to  the  last  census,  1910,  all  of 
which  have  increased  in  population  since  that  time,  Clinton  has 
2,781;  Hobart,  3,846 ;  Frederick,  8,027;  Cordell,  1,252;  Snyder, 
1,142 ;  Davidson,  861.  It  is  also  surrounded  on  all  sides  by  an 
excellent  agricultural  country.     More  than  a  year  ago  this  par- 
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ticular  section  of  country  was  visited  by  a  severs  drouth  which 
temporarily  decreased  the  gross  revenue  of  the  defendant.  These 
temporary  decreases  in  gross  revenue  due  to  a  bad  crop  are  not 
suflScient  to  interrupt  a  regular  passenger  service  which  had  been 
in  operation  and  the  public  accustomed,  to  using  the  same. 

The  defendants  discontinued  these  trains  without  making 
application  to  the  Commission  for  modification  of  the  order,  re- 
lying upon  that  provision  of  the  law  which  provides  that  in  a 
defense  to  a  contempt  proceeding  the  reasonableness  of  the  order 
may  be  impeached.  The  reasonableness  of  this  order  has  already 
been  passed  upon  by  the  supreme  court,  yet  in  disregard  of  an 
order  aflSrmed  by  the  supreme  court,  the  defendants  arbitrarily 
discontinued  train  service.  Similar  cases  have  been  before  the 
Supreme  Court  of  the  United  States  and  affirmed.  The  facts  in 
this  case  are  not  different  from  those  in  the  case  of  Missouri  P.  B. 
Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep. 
330,  as  follows:  "When  the  controversy  here  presented  is 
properly  analyzed  the  first  and  pivotal  question  arising  is  whether 
the  order  complained  of  did  anything  more  than  command  the 
railroad  company  to  perform  a  service  which  it  was  incumbent 
upon  it  to  perform  as  the  necessary  result  of  the  possession  and 
enjoyment  of  its  charter  powers,  and  which  it  could  not  refuse  to 
perform  as  long  as  the  charter  powers  remained  and  the  obliga- 
tion which  arose  from  their  enjoyment  continued  to  exist.  The 
difference  between  the  exertion  of  the  legislative  power  to  estab- 
lish rates  in  such  manner  as  to  confiscate  the  property  of  the 
corporation  by  fixing  them  below  a  proper  remunerative  standard 
and  an  order  compelling  a  corporation  to  render  a  service  which  it 
was  essentially  its  duty  to  perform  was  pointed  out  in  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Commission,  206  TJ. 
S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Eep.  585,  11  Ann.  Cas.  398. 
In  that  case  the  order  to  operate  a  train  for  the  purpose  of  making 
a  local  connection  necessary  for  the  public  convenience  was  up- 
held, despite  the  fact  that  it  was  conceded  that  the  return  from 
the  operation  of  such  train  would  not  be  remunerative.  Speaking 
of  the  distinction  between  the  two,  it  was  said  (p.  26)  :  'This  is 
so  (the  distinction)  because,  as  the  primal  duty  of  a  carrier  is  to 
furnish  adequate  facilities  to  the  public,  that  duty  may  well  be 
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compelled,  although  by  doing  so,  as  an  incident^  some  pecuniary 
loss  from  rendering  such  service  may  result^  " 

In  the  case  of  Atchison,  T.  &  S.  F.  R.  Co.  v.  Miller,  28  Okla. 
109,  114  Paa  1104,  the  court  sustained  an  order  of  the  Corpora- 
tion Commission  requiring  a  railway  company  to  operate  passen- 
ger train  each  way  daily,  although  it  was  shown  that  the  train 
would  be  operated  at  a  loss  on  Sunday. 

The  Commission  finds  from  the  evidence  that  order  No.  175 
was  violated.  It  further  finds  from  the  evidence  that  the  order 
was  not  unreasonable  at  the  time  the  same  was  violated.  It  is 
therefore  ordered  and  adjudged  that  the  defendant,  the  St  Louis 
&  San  Francisco  Eailroad  Company,  Jas.  W.  Lusk,  W.  C.  Nixon, 
and  W.  B.  Biddle,  its  receivers,  be  penalized  and  fined  in  the  sum 
of  $500  and  the  cost  of  this  prosecution.  That  said  fine  and  costs 
shall  be  collected  in  the  same  manner  as  other  preferred  claims 
are  collected  through  the  receivers. 

Corporation  Commission,  J.  E.  Love,  Chairman;  W.  D. 
Humphrey,  Geo.  A.  Henshaw,  Conmiissioners. 
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EX  PASTE  DICKEY. 
(—  W.  V».  -^  86  S.  K  78L) 

HighnfoifB  —  Quality  of  use  hy  common  carriers, 

AU  rights  of  common  carriage  on  highways,  such  as  those  ocm- 
ducted  by  means  of  drays^  omnibuses,  hackney  coaches,  and  taxicabs,  are 
legislative  grants  or  concessions,  much  lower  in  leg&l  quality  and  dignity 
than  the  rights  of  ordinary  use  to  which  highways  are  incidentally  sub- 
jected by  citizens  in  travel  and  the  prosecution  of  their  business. 
UvnidpaliHes-^Vse  of  streets -^  Im/pUed  grant  of  right  of  common 
carriers. 

Legislative  recognition  of  such  right  of  common  carriage  as  one 
oonunon  to  all  eitizens  by  grant  of  authority  to  municipal  corporations 
to  license  and  tax  persons  engaged  in  the  exercise  thereof,  in  the  man- 
ner in  which  they  are  authorized  to  license  and  tax  ordinary  vocations, 
is  an  implied  grant  of  such  common  right. 
Common  carriers  —  Use  of  highways  — -  Convenience  to  public. 

But  the  legislature  may  so  limit,  qualify,  and  regulate  such 
right  as  to  make  the  exerdjie  thereof  Bubserve  the  i&terest  and  con- 

Headnotes  by  the  Coutr. 
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yenience  of  the  public,  as  in  the  case  of  ferries,  street  railways,  tele- 
graphs, and  telephones. 

Constitutional   law  — Use   of  streets   and   highwatfs -^  DelegaUon   of 
poivers  of  regulation. 

To  that  end,  it  may  prescribe  the  number,  character,  routes, 
rates,  and  hours  of  service  of  common  carrying  vehicles  on  the  highways* 
or  delegate  such  power  of  regulation  to  municipal  corporations. 

Municipalities  —  Regulation  of  use  of  streets  —  What  amounts  to  del«- 
gation  of  power. 

A  charter  provision  empowering  a  mtmicipal  corporation  to 
grant,  refuse,  or  revoke  licenses  to  the  owners  of  vehicles  kept  for  hire 
therein,  and  to  subject  them  to  such  regulations  as  the  interest  and 
convenience  of  the  inhabitants  thereof,  in  the  opinion  of  the  mimicipal 
authorities,  may  require,  delegates  to  the  corporation  full  legislative 
power  over  such  vehicles. 

Municipalities '^Powers '^Regulation  of  jitneys. 

,  Under  such  authority,  the  corporation  has  power  to  prescribe 
the  routes  and  hours  of  service  of  motor  vehicles  commonly  called  "jit- 
ney busses,''  carrying  passengers  along  the  streets  and  taking  in  and 
discharging  them  in  a  manner  similar  to  that  in  which  they  are  re- 
ceived and  discharged  by  street  cars,  and  to  require  from  them  indem- 
nity against  injury  to  persons  and  property  occasioned  by  the  operation 
thereof. 

Municipalities  — Powers  — Classification  of  vehicles. 

A  municipal  corporation  having  full  legislative  power  to  limit 
and  regulate  the  use  of  vehicles  kept  for  hire  may  classify  them,  for  pur- 
poses of  regulation;  and  an  ordinance  dealing  fully  with  one  class  of 
such  vehicles,  as  determined  by  the  nature  of  their  business  and  the 
prices  they  charge,  is  not  discriminative  because  of  its  lack  of  provision 
for  the  regulation  of  other  distinct  classes  of  vehicles  kept  for  hire. 

Municipalities ''^  Regulati€>n  of  vehicles  ^^  Arbitrary  classification. 

Specification  of  the  price  charged  by  a  common  carrier  vehicle, 
as  an  element  of  its  description  in  an  ordinance  prescribing  its  class, 
does  not  make  the  classification  arbitrary  or  discriminative,  unless  it 
appears  that  there  are  other  vehicles  of  the  same  class,  as  determined 
by  the  nature  of  their  business,  that  charge  prices  other  than  those  speci- 
fied. 

[June  22,  1915.] 

Writ  of  habeas  corpus  charging  illegality  of  ordinance  for 
violation  of  which  relator  is  held  in  restraint  of  his  liberty ;  writ 
refused. 

Appearances:  Daugherty  &  Riggs  for  petitioner;  F.  M.  Li- 
vezey  for  respondent. 

PofFenbarger,  J.,  delivered  the  opinion  of  the  court : 

Charging  illegality  of  an  ordinance  for  violation  of  which  ho 
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is  held  in  Testraint  of  his  libeHy,  the  relator  seeks  his  discharge 
on  a  writ  of  habeas  corpus. 

The  ordinance  in  question  is  one  made  by  the  commissioners 
of  the  city  of  Huntington,  for  the  regulation,  licensing,  and  tax- 
ing of  certain  vehicles  commonly  known  as  "jitney  busses,"  design 
nated  in  the  ordinance  as  motor  busses,  and  therein  defined  as 
vehicles  "propeUed  by  either  gasolene  or  electricity,  operated 
over  any  of  the  streets  in  the  city  of  Huntington,-  for  the  purpose 
of  carrying  passengers  f c^  hire,  at  a  rate  of  fare  of  15  cents  or  less 
for  each  passenger,  and  which  receives  and  discharges  passengers 
along  the  route  traversed  by  such  vehicles/'  It  makes  it  unlaw- 
ful for  any  person,  firm,  or  corporation  to  use  or  occupy  any  pub- 
lic street  in  the  city  of  Huntington  with  a  motor  bus,  without  a 
permit  or  license  therefor  and  compliance  with  the  terms  of  the 
ordinance.  It  imposes  an  annual  license  tax  of  $50  for  such 
of  them  as  have  capacities  of  four  passengers  or  less  and  $70  for 
such  as  have  capacities  of  five  passengers  or  more,  but  allows  an 
apportionment  of  the  tax  when  the  license  is  taken  out  for  the 
nnezpired  portion  of  a  year.  It  also  requires  the  licensee  to 
enter  into  a  bond  in  the  penalty  of  $5,000,  with  a  condition  for 
compliance  with  the  provisions  of  the  ordinance  and  payment  of 
any  and  all  lawful  claims  for  damages  for  injury  to  persons  or 
property  sustained  by  passengers  in  them  or  by  other  persons 
that  may  be  killed  or  injured  or  suffer  damage  to  property  in  the 
city  of  Huntington  in  the  operation  thereof.  A  condition  prece- 
dent to  the  issuance  of  the  license  is  the  filing  of  an  application 
showing:  (1)  The  name,  residence,  and  business  address  of  the 
person,  firm,  or  corporation  owning  and  operating  the  bus;  (2) 
the  type  of  motor  bus  to  be  used ;  (3)  the  number  of  such  vehicles 
to  be  operated  by  the  applicant  and  the  state  license  number  of 
each;  (4)  the  seating  and  weight  capacity  of  each;  and  (5)  the 
terminals  and  the  routes  over  which  it  is  to  be  operated,  and 
the  hours  of  its  operation.  The  Commission  reserves  to  itself  the 
right  tq  refuse  or  grant  such  permit  or  license  as  applied  for,  or 
to  change  the  route  or  the  hours  set  forth  in  the  application  and 
then  grant  the  license  upon  such  changed  route  or  hours  or  both. 

As  regards  legislative  power  or  control,  the  business  or  interest 
regulated  by  the  ordinance  is  clearly  distinguishable  from  voca- 
tions, the  pursuit  of  which  does  not  involve  the  use  of  public 
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property.  The  right  of  a  citizen  to  pursue  any  of  the  ordinary 
vocations^  on  his  own  property  and  with  his  own  meana,  can 
neither  he  denied  nor  unduly  abridged  by  the  legislature,  for  the 
preservation  of  such  right  is  the  principal  purpose  of  the  Consti- 
tution itself.  In  such  cases,  the  limit  of  legislatiye  power  is 
regulation,  and  that  power  must  be  cautiously  and  sparingly 
exercised,  unless  the  business  is  of  such  chara<^r  as  places  it 
within  the  category  of  social  and  economic  evils,  such  as  gaming, 
the  liquor  traffic,  and  numerous  others.  To  this  list  may  be 
added  such  useful  occupations  as  may,  under  certain  circum- 
stances, becomes  public  or  private  nuisances,  because  offensive  or 
dangerous  to  health.  All  of  these  fall  within  the  broad  power  of 
prohibition  or  suppression,  some  wholly  and  absolutely  and  others 
conditionally.  Such  pursuits  as  agriculture,  merchandising, 
manufacturing,  and  industrial  trades  cannot  be  dealt  with  at 
will  by  the  legislature.  As  to  them,  the  power  of  regulation 
is  comparatively  slight,  when  they  are  conducted  and  carried  on 
upon  private  property  and  with  private  means.  But  when  a 
citizen  claims  a  private  right  in  public  property,  such  as  a  street 
or  park,  a  different  situation  is  presented.  Such  properties  are 
devoted  primarily  to  general  and  public,  not  special  or  private, 
uses,  and  they  fall  within  almost  plenary  legislative  power  and 
controL  In  them,  all  citizens  have  the  usual  and  ordinary  rights 
in  an  equal  degree  and  to  an  equal  extent.  In  the  regulation 
thereof,  the  legislature  cannot  discriminate.  But,  as  regards 
unusual  and  extraordinary  rights  respecting  public  properties, 
its  power  of  control  and  regulation  is  much  more  extensive.  Such 
rights  are  in  the  nature  of  concessions  by  the  public,  wherefore 
the  legislature  may  give  or  withhold  them  at  its  pleasure.  It 
may  give  them  for  some  purposes  and  withhold  them  for  others, 
and,  in  the  case  of  those  given,  it  may,  upon  considerations  of 
character,  quality,  and  circumstances,  discriminate,  permitting 
some  things  of  a  general  class  or  nature  to  be  done  and  refusing 
to  permit  others  of  the  same  general  class  to  be  done,  or  extend- 
ing the  privilege  to  some  persons  and  denying  it  to  others  because 
of  differences  of  character  or  capacity. 

The  right  of  a  citizen  to  travel  upon  the  highway  and  trans- 
port his  property  thereon,  in  the  ordinary  course  of  life  and 
business,  differs  radically  and  obviously  from  that  of  one  who 
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makes  the  highway  his  place  of  business  and  uses  it  for  private 
gain,  in  the  running  of  a  stage  coach  or  omnibus.  The  former 
is  the  usual  and  ordinary  right  of  a  oitizen, — a  common  right, — 
a  right  common  to  all ;  while  the  latter  is  special,  imusual,  and 
extraordinary.  As  to  the  former,  the  extent  of  legislative  power 
is  that  of  regulation ;  but,  as  to  the  latter,  its  power  is  broader, 
the  right  may  be  wholly  denied,  or  it  may  be  permitted  to  some 
and  denied  to  others,  because  of  its  extraordinary  nature.  This 
distinction,  elementary  and  fundamental  in  character,  is  recog- 
nized by  all  the  authorities : 

'^A  distinction  must  be  made  between  the  general  use,  which 
all  the  public  are  permitted  to  make  of  the  streets  for  ordinary 
purposes,  and  the  special  and  peculiar  use,  which  is  made  by 
classes  of  persons  in  the  pursuit  of  their  occupation  or  business, 
such  as  hackmen,  drivers  of  express  wagons,  omnibuses,  etc." 
Tiedeman,  Mun.  Corp.  §  299. 

"The  rule  must  be  considered  settled  that  no  person  can  ac- 
quire a  right  to  make  a  special  or  exceptional  use  of  a  public 
highway,  not  conunon  to  all  citizens  of  the  state,  except  by  grant 
from  the  sovereign  power."  Jersey  City  Gas  Co.  v.  Dwight, 
29  N.  J.  Eq.  242 ;  McQuillen,  Mun.  Corp.  1620. 

An  ordinance  of  the  city  of  Boston  provided  that  no  person 
should  make  an  address  in  or  upon  or  near  the  public  grounds 
of  the  city,  without  .a  permit  from  the  mayor.  Having  been 
denied  such  a  permit,  one  Davis  did  make  a  public  address  on 
public  grounds  known  as  "Boston  Conmions."  Under  this  ordi- 
nance, he  was  convicted  of  an  offense,  and  the  supreme  judicial 
court  of  Massachusetts  affirmed  the  judgment,  holding  the  legis- 
lature had  conferred  upon  the  city  of  Boston  the  power  to  pass 
and  enforce  such  an  ordinance.  On  an  appeal  to  the  Supreme 
Court  of  the  United  States,  the  judgment  of  the  state  court  was 
affirmed,  and  Mr.  Justice  White,  delivering  the  opinion  of  the 
court,  said:  "The  14th  Amendment  to  the  Constitution  of  the 
United  States  does  not  destroy  the  power  of  the  states  to  enact 
police  regulations  as  to  the  subjects  within  their  control,  .  .  . 
and  does  not  have  the  effect  of  creating  a  particular  and  personal 
right  in  the  citizen  to  use  public  property  in  defiance  of  the 
Constitution  and  laws  of  the  state."  Davis  v.  Massachusetts,  167 
U.  S.  48,  47,  42  L.  ed.  71,  72, 17  Sup.  Ct  Kep.  731,  733. 
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Plainly,  therefore,  the  result  of  this  inquiry  depends  not  upon 
the  power  of  the  legislature  over  the  subject-matter  of  relator's 
alleged  right,  but  upon  the  action  of  the  legislature  respecting 
the  same.  That  he  has  no  natural  or  indefeasible  rig|ht  to  main* 
tain  upon  a  public  highway  a  vehicle  for  the  carriage  of  passen- 
gers for  hire  is  unquestionable.  Though,  in  point  of  theory^ 
special  rights  in  highways  are  vested  in  individuak  only  by  legis- 
lative grant,  it  is  a  matter  of  common  knowledge  and  judicial 
cognizance  that,  without  express  legislative  permission  to  do  so, 
citizens  use  them  in  special  ways  consistent  with  their  nature. 
They  naturally  enter  upon  them  and  carry  on  business,  not  in- 
consistent with  their^use  for  ordinary  purposes,  or  rather  not 
obstructive  of  such  use,  until  prohibited  by  a  statute  or  an  ordi- 
nance. In  the  early  history  of  this  country,  before  the  estab- 
lishment of  railroads,  the  public  roads  were  used  by  stage  lines. 
Indeed,  passenger  transportation  through  the  country,  other  than 
that  by  navigable  waters,  was  carried  on  by  means  of  stage  lines, 
and  the  legislatures  exercised  little,  if  any,  authority  over  them, 
beyond  the  establishment  of  such  regulations  as  were  applicable 
to  other  vehicles  on  the  public  roads.  How  their  rights  were  ac- 
quired, and  just  what  regulations  were  imposed,  would  be  matter 
of  historic  interest,  but  its  importance  or  relevancy  upon  this 
inquiry  would  hardly  justify  the  examination  of  the  early  stat- 
utes, requisite  to  the  ascertainment  of  the  creation,  recognition, 
or  regulation  of  the  right  At  this  late  day,  they  are  not  readily 
to  be  found  in  the  text-books.  City  cabs  and  omnibuses  are  of 
the  same  general  nature  and  are  permitted  to  use  the  streets  of 
all  cities  and  villages  throughout  the  country,  without  any  special 
grant  from  the  legislature.  Proceeding  upon  the  assumption  of 
the  right  of  owners  of  vehicles  to  use  highways  for  the  purposes 
of  common  carriage,  the  legislatures  deal  with  them  in  much  the 
same  manner  as  that  in  which  they  deal  with  ordinary  vocations, 
confining  themselves  to  measures  of  regulation.  While  it  does 
not  amount  to  an  express  grant  of  right  to  make  use  of  the  high- 
ways, it  is  a  recognition  thereof  which  fairly  amounts  to  an  im- 
plied grant.  In  the  general  statutes  of  the  state,  there  is  neither 
a  grant  nor  a  prohibition  of  the  use  of  the  public  highways  for 
the  purposes  of  common  carriage,  such  as  stage  lines  or  omni- 
buses, and  in  the  charters  granted  by  the  legislature  to  cities^ 
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towns,  and  Tillages,  as  well  as  in  chapter  47  of  the  Code,  nnder 
which  corporations  having  a  population  of  less  than  2,000  may 
be  organized,  there  is  neither  an  express  grant  nor  a  prohibition 
of  such  right ;  but  by  the  special  charters,  as  well  as  by  chapter 
47.  municipal  corporations  are  authorized  to  license  vehicles 
kept  for  hire,  just  as  they  license  hotels,  peddlers,  brokers,  bil- 
liard and  pool  tables,  slot  machines,  and  numerous  other  persons 
and  enterprises.  Section  28  of  chapter  47  of  the  Code,  serial 
§  2409,  among  other  things  authorizes  the  councils  of  cities, 
towns,  and  villages  ^^to  impose  a  license  tax  on  persons  or  com- 
panies keeping  for  hire  carriages,  hacks,  buggies,  or  wagons,  or 
for  carrying  passengers  for  pay  in  any  such  vehicle,  in  such 
city,  town  or  village."  A  similar  provision  is  found  in  most  of 
the  special  charters  granted  by  the  legislature.  This  implies  the 
right  and,  if  necessary,  grants  it.  What  is  necessarily  implied 
in  a  statute,  or  must  be  included  in  it  to  make  the  terms  actually 
used  have  effect,  according  to  their  nature  and  ordinary  mean- 
ing, is  as  much  a  part  of  it  as  if  it  had  been  declared  in  express 
terms.  State  v.  Harden,  62  W.  Va.  818,  68  S.  E.  716,  60  S,  E. 
394;  Hasson  v.  Chester,  67  W.  Va.  278,  67  S.  E.  731.  -'>. 

A  similar  method  of  dealing  with  them  in  other  states  is  dis- 
closed by  the  statutes  and  decisions  thereof.  Everywhere  such 
enterprises  are  regarded  and  treated  as  of  rightful  existence  and 
subjected  to  regulation  and  control  in  the  same  manner  as  ordi- 
nary vocations  not  in  any  sense  involving  the  use  of  public  prop- 
erty. Generally  the  authority  and  power  of  regulation  in  cities 
and  towns  is  treated  as  having  been  delegated  to  them  by  the 
l^latures.  Frommer  v.  Richmond,  81  Gratt  646,  81  Am.  Rep. 
746.  In  Com.  v.  Stodder,  2  Cush.  662,  48  Am.  Dec.  679,  the 
authority  of  the  mayor  and  aldermen  of  the  city  of  Boston  to 
require  licenses  from  citizens  of  other  towns  and  cities  for  the 
maintenance  of  hackney  coaches  and  omnibuses,  for  the  carrying 
of  passengers  from  neighboring  towns  into  the  city  and  out  of 
the  city  to  such  neighboring  towns,  without  legislative  authority 
therefor,  was  denied,  as  was  also  their  authority  to  impose  any 
tax  upon  such  carriers 

However  it  may  be  regarded  as  having  been  acquired,  the  right 
claimed  by  the  relator,  in  the  absence  of  l^slative  prohibition, 
seems  to  be  considered  in  all  jurisdictions  as  one  common  to  all 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


100  WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

citizens  who  care  to  exercise  it.  Public  highways  are  treated  as 
navigable  waters,  in  the  sense  that  any  citizen  desiring  to  use 
them  as  a  common  carrier  thereon  may  acquire  the  necessary 
equipment,  select  the  portion  of  the  highway  or  river  he  desires 
to  use,  and  enter  upon  the  business  in  common  with  all  other  per- 
sons engaged  in  it.  It  is  equally  clear,  however,  that  the  legis- 
lature has  full  and  complete  power  for  drastic  regulation  of  such 
business  and  to  take  away  the  right  to  pursue  it  upon  such  high- 
ways as  it  may  see  fit  to  devote  exclusively  to  ordinary  public 
uses.  In  O'Connor  v.  Pittsburgh,  18  Pa.  187,  Gibson,  Ch.  J., 
said :  '^To  the  commonwealth  here,  as  to  the  King  in  England, 
belongs  the  franchise  of  every  highway  as  a  trustee  for  the  pub- 
lic; and  streets  regulated  and  repaired  by  the  authority  of  a 
municipal  corporation  are  as  much  highways  as  are  rivers,  rail- 
roads, canals,  or  public  roads  laid  out  by  the  authority  of  the 
quarter  sessions.  In  England  a  public  road  is  called  the  King's 
highway ;  and,  though  it  is  not  usually  called  the  conmionwealth's 
highway  here,  it  is  so  in  contemplation  of  law,  for  it  exists  only 
by  force  of  the  conmionwealth's  authority.  Every  railroad, 
canal,  turnpike,  or  bridge  company  has  its  franchise  by  grant 
from  the  state,  and  consequently  with  its  original  qualities  and 
immunities  adhering  to  it.  Every  highway,  toll  or  free,  is  li- 
censed •  •  •  and  regulated  l^y  the  immediate  or  delegated 
action  of  the  sovereign  power;  and  in  every  conmionwealth  the 
people  in  the  aggregate  constitute  the  sovereign." 

To  accomplish  the  exclusion  of  automobiles  from  the  use  of 
certain  streets  or  public  ways  in  cities  and  towns,  the  legislature 
of  Massachusetts  deemed  it  necessary  to  pass  a  statute  authoriz- 
ing the  aldermen  of  the  cities  and  selectmen  of  the  towns  to  make 
such  regulations,  subject  to  a  power  of  review  in  the  State  High- 
way Commission.  The  constitutionality  of  this  statute  was  ques- 
tioned in  Com.  v.  Kingsbury,  199  Mass.  542,  127  Am.  St.  Rep. 
513,  85  K  E.  848,  but  the  court  upheld  it. 

It  would  be  inconsistent  with  this  theory  to  say  the  legislature, 
in  conunitting  to  county  courts,  villages,  towns,  and  cities  the 
controls  of  such  portions  of  the  highways  as  happen  to  be  within 
their  limits,  intended  to  make  them  absolute  owners  and  pro- 
prietors of  the  same,  with  power  to  do  as  they  please  with  them. 
Such  municipalities  own  such  portions  of  the  highways  for  such 
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public  uses  and  purposes  as  the  legislature^  1)7'Ap9ree8  deolaration 
or  implication,  recognizes  as  lawful.  They  hoi3' them  as  agen- 
cies of  the  state  for  such  public  uses,  and  therefore  thej[  can  limit, 
restrict,  or  regulate  such  uses  in  such  manner  and  to'^sn'oh  extent 
only  as  the  legislature  has  authorized.  For  the  proinotion  of 
local  comfort,  convenience,  and  prosperity,  the  legislature  has  em- 
powered them  to  establish,  maintain,  and  improve  highways  and 
given  them  authority  to  raise  money  by  taxation  for  such  pito* . 
poses;  and,  at  the  same  time,  it  has  compelled  them  to  assum^*^* 
not  only  the  burden  of  construction  and  maintenance,  but  also- 
liability  for  injuries  occasioned  by  defects.  STevertheless,  it 
would  be  inconsistent  with  sovereign  legislative  power  and  control 
over  the  highways  to  infer  from  this  agency  legislative  purpose 
to  confer  upon  local  municipalities  power  to  deny  any  right  of 
the  public  in  them.  Therefore  such  authority  does  not  exist, 
unless  it  has  been  expressly  or  impliedly  conferred. 

In  the  light  of  these  general  principles  and  conclusions,  the 
provisions  of  the  charter  of  the  city  of  Huntington,  applicable 
to  the  subject,  must  be  read  and  interpreted.  The  most  compre- 
hensive one  of  these,  and  the  only  one  it  is  deemed  necessary  to 
consider,  is  found  in  §  68  of  chapter  3  of  the  Acts  of  1909.  After 
having  authorized  the  commissioners  to  require  a  city  license  for 
anything  for  which  a  state  license  is  required,  and  to  impose  a 
tax  thereon  for  the  use  in  the  city,  it  proceeds  as  follows :  "And 
the  Board  of  Conmiissioners  shall  have  the  power  to  grant,  re- 
fuse, or  revoke  any  such  license  of  owners  or  keepers  of  hotels, 
carts,  or  wagons,  drays,  and  every  other  description  of  wheeled 
carriages  kept  or  used  for  hire  in  said  city,  and  to  levy  and  col- 
lect tax  thereon  and  to  subject  the  same  to  such  regulations  as 
the  interest  and  convenience  of  the  inhabitants  of  said  city,  in 
the  opinion  of  the  Board  of  Commissioners,  may  require." 

Power  in  the  city  to  subject  all  kinds  of  wheeled  carriages 
kept  for  hire  to  such  regulations  as  the  interest  and  convenience 
of  the  inhabitants  thereof  may  require,  in  the  opinion  of  the 
Board  of  Commissioners,  and  to  refuse  them  license,  is  as  broad 
as  the  power  of  the  legislature  itself  over  them.  They,  with  the 
owners  and  keepers  of  hotels,  are  segregated  from  all  other  sub- 
jects of  license  and  taxation,  by  the  terms  of  the  statute,  and 
put  into  a  separate  and  distinct  class  over  which  the  city  is  ac- 
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corded  full  and^complete  power.  In  all  other  cases,  it  is  author- 
ized merely  to  -xequire  licenses  and  impose  taxes,  and  nothing  is 
said  about /regalation*  In  these,  there  is  an  explicit  grant  of 
power  tf^^MLHty  refuse,  or  revoke  licenses  and  to  regulate  in  a 
mannet'-i^bd  to  an  extent  left  in  the  discretion  of  the  Commis- 
sioners/ *  It  is  wholly  unlike  the  power  over  the  same  subjects, 
granted  by  §  28  of  chapter  47  of  the  Code,  and  necessarily  evinces 
•Jbegislative  intent  greatly  to  enlarge  that  power.  How  far  i  The 
;ierms  are  unlimited.  Nothing  in  the  nature  of  the  subject-matter 
•  affords  a  basis  or  ground  for  a  presumption  against  intent  to 
allow  the  words  effect  accordant  with  their  full  literal  import. 
The  presumption  of  intent  to  allow  such  vehicles  the  rights 
previously  enjoyed  by  them  and  recognized  in  most  of  the  special 
charters  and  the  general  law  is  completely  overthrown  and  broken 
down  by  the  use  of  terms  in  this  charter,  wholly  inconsistent  with 
it.  It  is  difficult  to  conceive  of  more  comprehensive  terms.  Of 
course,  the  provisions  could  have  been  so  framed  as  expressly  and 
in  terms  to  have  authorized  exclusion  from  certain  streets,  the 
observance  of  certain  hours,  and  the  like,  but  it  is  unusual  for 
legislative  acts  granting  full  discretionary  power  to  descend  into 
such  details.  In  every  such  attempt  at  enumeration,  there  is 
always  danger  of  omission  of  things  intended  to  be  included. 
The  standards  of  regulation  here  are  the  interest  and  convenience 
of  the  inhabitants  of  the  city  as  seen  and  understood  by  the  Com- 
missioners; not  any  pre-existing  law  relating  to  the  subject- 
matter,  except,  perhaps,  the  limitations  inhibiting  discrimination 
and  unreasonableness,  to  which  the  legislature  itself  is  subject 

"While  the  mere  power  to  license,  or  to  license  and  regulate, 
does  not  confer  the  power  to  grant  an  exclusive  license,  yet  au- 
thority delegated  to  a  municipality  to  grant  or  refuse  a  license 
empowers  it  to  grant  such  exclusive  license."  25  Cya  603 ;  Burl- 
ington &  H.  County  Ferry  Co.  v.  Davis,  48  Iowa,  133,  30  Am. 
Kep.  390;  Eosa  v.  New  Orleans,  1  La.  126;  Carroll  v.  Camp- 
bell, 25  Mo.  App.  630. 

"The  power  to  grant  an  exclusive  license  must  be  found,  we 
think,  if  at  all,  in  other  words  of  the  charter.  Upon  looking  into 
it,  we  find  that  it  conferred  the  'power  to  grant  and  refuse  license.^ 
Herein,  we  think,  was  conferred  the  power  to  grant  an  exclusive 
license.  The  power  to  license  necessarily  includes  the  power  to 
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prohibit  unlicensed  persons  from  doing  the  acts  authorized  by 
the  license.  The  power  to  refuse  license  necessarily  gives  the 
power  to  limit  the  issuance  of  licenses/*  Burlington  &  H.  Coun- 
ty Ferry  Co.  v.  Davis,  cited. 

Under  the  broad  power  given  by  this  charter,  to  grant,  refuse, 
and  revoke  licenses  to  hotel  keepers  and  operators  of  vehicles 
kept  for  hire,  and  to  regulate  them  for  the  interest  and  conven- 
ience of  the  inhabitants  of  the  city,  the  commissioners  may  do 
anything  respecting  these  subjects  that  the  legislature  itself  could 
do,  and,  as  we  have  shown,  that  power  is  almost  unlimited. 

For  the  grant  of  such  power,  reason  is  found  in  the  nature  of 
these  subjects.  Whether  a  hotel  or  tavern  should  be  permitted  in 
a  given  place  depends  upon  its  character  and  how  it  is  conducted, 
for  the  privilege  is  peculiarly  liable  to  abuse,  and  the  comfort  of 
the  traveling  public  demands  the  maintenance  of  suitable  ac- 
commodations, just  as  in  the  case  of  a  ferry  or  other  provision 
for  public  necessities  and  conveniences.  Conveyances  on  the 
streets,  for  the  use  of  the  general  public,  are  of  the  same  charac- 
ter, and,  in  addition  to  this,  cabs,  hackney  coaches,  omnibuses, 
taxicabs,  and  hacks,  when  unnecessarily  numerous,  interfere  with 
ordinary  traffic  .and  travel  and  obstruct  them.  Prescription  of 
routes  or  places  of  business  for  them  is  a  fair,  reasonable,  and 
efficacious  means  of  preventing  such  results.  Nor  is  it  unrea- 
sonable to  require  them  to  maintain  the  service  during  prescribed 
hours.  They  are  engaged  in.  a  public  service  which  the  legisla-. 
ture  may  always  regulate.  Nor  is  there  any  constitutional  inhi- 
bition of  legislative  requirement  of  indemnity  from  persons  so 
engaged,  against  injury  to  persons  or  property.  State  ex  rel. 
Case  V.  Howell,  —  Wash.  — ,  147  Pac.  1169 ;  Portland  v.  West- 
em  U.  Teleg.  Co.  —  Or.  — ,  L.E. A.  1915D,  260,  146  Pac.  148 ; 
Springfield  Water  Co.  v.  Darby,  199  Pa.  400,  49  Atl.  275. 

While  this  ordinance  is  said  to  be  discriminatory  in  favor  of 
omnibuses,  taxicabs,  hacks,  and  other  vehicles  kept  for  hire,  not 
of  the  class  described  in  the  ordinance,  and  against  that  class, 
there  is  no  suggestion,  in  the  petition  for  the  writ  or  in  the  argu- 
ment, of  the  existence  of  "jitney  busses"  in  the  city  not  included 
by  the  description.  The  price  charged  is  made  an  element  of  the 
description,  and,  if  there  were  "jitney  busses"  charging  more 
than  15  cents,  this  might  operate  as  a  classification  with  reference 
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to  the  price  charged  for  service  and  render  the  ordinance  unrea- 
sonable. In  the  opinion  of  a  majority  of  the  members  of  this 
court,  it  would.  But  there  is  no  pretense  of  the  existence  of 
such  vehicles,  and,  if  there  are  such,  we  have  no  judicial  knowl- 
edge of  them.  The  popular  name  of  the  vehicle  signifies  the 
contrary,  A  "jitney  bus,"  charging  more  than  5  cents  as  the 
ordinary  fare,  would  be  a  contradiction  in  terms,  and  the  ordi- 
nance may  be  amenable  to  criticism  for  misdescription,  on  that 
ground,  but  clearly  not  void  for  that  reason. 

The  ordinance  is  not  obnoxious  to  the  provisions  of  chapter 
43B  of  the  Code  of  1913,  regulating  motor  vehicles  generally,  nor 
within  the  scope  thereof,  except  in  so  far  as  it  imposes  the  duty 
of  state  regulation  and  a  state  tax  and  prescribes  the  law  of  the 
road.  These  vehicles  are  more  than  mere  automobiles  incident- 
ally used  by  the  citizens  for  purposes  of  business  and  pleasure. 
They  include  an  additional  element,  common  carriage,  bringing 
them  within  the  municipal  power  of  control,  just  as  horse-drawn 
carriages  and  other  vehicles  fall  within  it,  by  reason  of  the  pecu- 
liar uses  made  of  them. 

Our  conclusion  is  that  the  ordinance  is  free  from  constitutional 
and  other  defects,  and  therefore  valid.  It  may  be  burdensome 
and,  in  the  opinion  of  many  people,  oppressive  and  unwise,  just 
as  many  other  valid  laws  are  regarded.  But  the  question  sub- 
mitted here  is  one  of  municipal  power,  not  policy.  With  the 
latter  the  courts  have  nothing  to  dOj  nor  can  they  overthrow  laws, 
ordinances,  or  regulations  made  by  competent  authority,  merely 
because,  in  the  opinion  of  the  judges,  they  might  or  should  have 
been  made  more  liberal  or  less  rigorous.  Spedden  v.  Board  of 
Education,  —  W.  Va.  — ,  52  L.K.A.(N.S.)  163,  81  S.  E.  724; 
Charleston  v.  Littlepage,  73  W.  Va.  156,  61  L.E.A.(N.S.)  353, 
80  S.  E.  131. 

For  the  reasons  stated,  the  discharge  prayed  for  is  refused, 
and  the  relator  remanded  to  the  custody  of  the  authorities  of  the 
city  of  Huntington. 

Lynch,  J.,  absent. 
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INDIANA  PUBLIC  SERVICE  COMMISSION. 

IN  EE  FBANKLIN  WATER,  LIGHT,  &  POWBB  COMPANY, 

[No.  1109.] 

Security  iaaues -^  JPurpo9e  ^  Discharge  and  refund  of  UnofHl  ohUgO' 
ticns. 

A  water  and  electric  company  was  authorized  to  issue  and  sell 
$6,000  of  its  first  mortgage  5  per  cent  gold  bonds,  to  be  sold  at  80  per 
cent  of  par  value  with  accrued  interest,  for  the  purpose  of  discharging 
and  refunding  lawful  obligations  of  the  company. 

TJuly  16,  1915.] 

Application  to  issue  securities  for  the  discharge  and  refund 
of  lawful  obligations ;  granted. 

By  the  ODinmission :  On  the  18th  day  of  November,  1914, 
the  Franklin  Water,  Light,  &  Power  Company,  of  Franklin, 
Indiana,  filed  with  the  Public  Service  Commission  of  Indiana, 
its  petition,  duly  verified  by  Chester  P.  Wilson,  its  president, 
and  Ira  E.  Guthrie,  its  secretary  and  treasurer,  in  which  it 
alleges  that  the  company  has  total  assets  amounting  to  $276,- 
265.78;  that  its  capital  stock  is  $100,000;  that  it  has  issued 
and  outstanding  of  its  first  and  refunding  mortgage  bonds,  $144,- 
000;  that  said  bonded  indebtedness  bears  interest  at  the  rate 
of  5  per  cent  per  annum,  payable  semiannually,  which  bonded 
indebtedness  matures  serially  on  or  before  April  1,  1929;  and 
that  it  desires  to  execute  and  issue  $6,000  in  principal  amount 
of  its  first  mortgage  5  per  cent  gold  bonds,  under  and  pursuant 
to  the  terms  of  a  trust  deed  or  mortgage  executed  by  the  Franklin 
Water,  Light,  &  Power  Company,  to  the  Chicago  Title  &  Trust 
Company,  and  Jlarrison  B.  Riley,  as  trustee,  dated  April  1, 
1911. 

That  it  desires  to  execute  and  issue  certain  bonds  to  the  ex- 
tent of  80  per  cent  of  expenditures  heretofore  made  by  the  said 
Franklin  Water,  Light,  &  Power  Company  for  the  construction 
of  improvements,  extensions,  and  betterments  of  the  electric 
plant  and  distribution  system  and  power  plant  and  distribution 
system,  and  water  distribution  system  of  the  company  at  and 
in  the  vicinity  of  Franklin,  Indiana.    Said  expenditures  amount- 
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ing,  in  the  aggregate,  to  the  sum  of  $8,084.09;  that  said  ex- 
penditures were  made  in  part  out  of  income  and  other  moneys 
in  the  treasury  of  said  company,  and  in  part  out  of  moneys 
borrowed  by  said  company  for  such  purpose;  and  is  to  discharge 
and  refund  the  lawful  obligations  of  said  company  incurred  as 
aforesaid,  and  for  the  purpose  of  reimbursing  itself  for  such 
part  of  said  expenditures  as  were  made  out  of  income  and  other 
moneys  in  the  treasury  of  the  company ;  that  the  Franklin  Water, 
Light,  &  Power  Company  asks  consent  of  the  Oommission  to 
sell  and  dispose  of  said  bonds,  the  proceeds  of  such  sale  to  yield 
the  company  not  less  than  80  per  cent  of  the  par  value  and 
accrued  interest. 

The  Commission  having  had  the  above-entitled  cause  under 
consideration,  and  having  heard  the  evidence,  and  being  otheiv 
wise  fully  advised  in  the  premises: 

It  is,  therefore,  ordered  by  the  Public  Service  Commission 
of  Indiana,  that  said  Franklin  Water,  Light,  &  Power  Company 
be  and  it  is  now  hereby  authorized  to  issue  and  sell  $6,000  of 
its  first  mortgage  5  per  cent  gold  bonds,  to  be  sold  80  per  cent 
of  par  and  accrued  interest,  for  the  purpose  of  discharging  and 
refunding  the  lawful  obligations  of  said  company  as  set  forth 
in  said  petition,  and  for  no  other  purpose. 

It  is  further  ordered  by  the  Public  Service  Commission  that 
no  part  of  the  proceeds  arising  from  the  sale  of  said  $6,000 
of  bonds  shall,  at  any  time,  be  used  for  the  payment  of  dividends 
to  the  stockholders  of  said  company,  or  interest  on  any  bonds, 
and  that  no  part  of  said  proceeds  shall  be  used  for  any  purpose 
other  than  as  hereinabove  set  forth,  without  the  consent  of  the 
Public  Service  Commission. 

It  is  further  ordered  that  the  Franklin  Water,  Light,  &  Power 
Company  issue  its  check,  payable  to  the  treasurer  of  the  state 
of  Indiana,  in  the  sum  of  $9,  as  the  statutory  fee  in  this  case. 

It  is  further  ordered  by  the  Public  Service  Commission  of 

Indiana,  that  within  ninety  days  from  date  hereof,  the  Franklin 

W^ater,  Light,  &  Power  Company  report  to  the  Commission  as 

to  the  expenditures  made  from  the  moneys  derived  from  the 

sale  of  said  bonds,  to  whom  paid,  and  for  what  purpose. 
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Note. — ^The  Indiana  Commission  has  also  authorized  the  issnanoe 
of  secnrities  in  the  following  cases : 

In  Re  Chicago,  L.  S.  &  S.  B.  B.  Co.  No.  1207,  Feb.  18,  1915, 
$303,000  par  value  first  mortgage  5  per  cent  gold  bonds,  under  the 
tenns  of  its  mortgage  or  deed  of  trust  to  the  Cleveland  Trust  Com- 
pany as  trustee,  dated  August  16,  1907,  $50,000  of  the  proceeds  of 
which  were  directed  to  be  applied  to  the  payment  of  $50,000  par 
value  6  per  cent  equipment  notes  dated  May  16,  1908,  the  residue 
to  be  applied  to  reimbursing  the  treasury  of  the  company,  for  expen- 
ditures for  equipments,  improvements,  betterments,  extensions,  addi- 
tions to  its  property,  $60,000  par  value  of  its  bonds  to  be  sold  at  par, 
and  the  remainder  at  not  less  than  90  per  cent  of  their  par  value. 

In  Re  Pike  County  Teleph.  Co.  No.  1041,  March  6,  1915,  per- 
mission to  sell  additional  $25,000  face  value  of  twenty-year  6  per 
cent  gold  bonds,  the  proceeds  to  be  used  to  pay  indebtechiess  of  com- 
pany either  in  notes  or  open  account  created  in  purchasing  material, 
appliances,  supplies,  for  new  constructions,  extensions,  and  better- 
ments, etc. 

In  Re  South  Bend,  No.  1363,  March  12,  1915,  $50,000  4  per  cent 
bonds,  the  proceeds  to  be  used  for  the  purpose  of  refunding  out- 
standing bonds. 

In  Re  Indianapolis  Water  Co.  No.  526,  March  12,  1915,  authority 
to  use  $22,000  unexpended  proceeds  of  bond  issue  of  $326,000  for 
improvements  and  additions  to  property. 

In  Re  United  Gas  &  Electric  Co.  No.  1110,  March  12,  1915, 
$27,000  5  per  cent  bonds  to  be  sold  at  not  less  than  80  per  cent  of 
their  par  value,  the  proceeds  to  be  used  to  reimburse  the  company 
for  moneys  expended  for  electric,  gas,  and  miscellaneous  construction 
work. 

In  Re  New  Albany  Waterworks,  No.  1111,  March  12,  1915,  $4,000 
5  per  cent  bonds  to  be  sold  at  not  less  than  85  per  cent  of  their  par 
value,  the  proceeds  to  reimburse  the  company  for  moneys  expended 
for  construction. 

In  Re  Indianapolis  Water  Co.  No.  1338,  March  12,  1915,  $94,000 
4}  per  cent  bonds  to  be  sold  at  89^  per  cent  of  their  par  value,  the 
proceeds  to  be  used  for  extensions  and  betterments. 

In  Re  East  Chicago  &  I.  Harbor  Water  Co.  No.  1339,  March  12, 
1915,  $21,000  5  per  cent  bonds  to  be  sold  at  not  less  than  86  per 
cent  of  their  par  value,  the  proceeds  to  be  used  for  extensions  and 
betterments. 

In  Re  East  Chicago  ft  I.  Harbor  Water  Co.  March  20,  1915, 
amendment  of  order  No.  1339  giving  company  permission  to  sell 
$11,000  par  value  of  bonds  to  reimburse  company  for  moneys  ex- 
pended for  additions,  betterments,  and  extensions  to  its  property 
made  in  the  year  1914. 

In  Re  Vincennee  Water  Supply  Co.  No.  1380,  March  20,  1916, 
P.U.R.1916E. 
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3,000  face  value  6  per  cent  five-year  notes  for  the  purpose  of  re- 
funding obligations. 

In  Re  Electric  Service  Co.  No.  1444,  April  17,  1915,  $5,000  capi- 
tal stock  at  par,  the  proceeds  to  be  used  in  constructing  and  operating 
a  plant  in  tiie  town  of  Milltown,  Crawford  county,  Indiana,  for  the 
purpose  of  distributing  and  serving  electric  current  for  light  and 
power. 

In  Be  Indiana  Gaslight  Co.  No.  1427,  April  23,  1915,  $88,000 
of  bonds  secured  by  first  mortgage.  Central  Trust  Company,  of 
Illinois,  and  William  T.  Abbott,  trustees,  to  be  sold  at  not  less  than 

85  per  cent  of  their  par  value,  the  proceeds  to  be  applied  to  the  pay- 
ment of  notes  outstanding  as  a  floating  indebtedness,  and  issued  on 
account  of  betterments  and  extensions  made  to  the  plant  of  the  peti- 
tioner between  November  1,  1912,  and  January  21,  1915. 

In  Be  Central  Indiana  Lighting  Co.  No.  1124,  May  3,  1915,  sup- 
plemental order  granting  the  company  authority  to  issue  and  sell 
bonds  to  the  face  value  of  $105,500  of  bonds  secured  by  indenture  to 
the  Knickerbocker  Trust  Company  and  William  B.  Bandall,  trustee, 
dated  May  1,  1907,  bearing  interest  at  the  rate  of  5  per  cent,  to  be 
sold  at  not  less  than  82^  per  cent  of  their  par  value. 

In  Be  Greencastle  Waterworks  Co.  No.  1449,  May  4,  1915,  twelve 
$1,000  6  per  cent  notes  to  be  disposed  of  at  not  less  than  95  per  cent 
of  their  face  value,  proceeds  to  be  used  to  discharge  its  indebtedness 
incurred  on  accoimt  of  the  purchase  and  installation  of  water  meters. 

In  Be  Montezuma,  No.  1494,  May  5,  1915,  $4,200  5  per  cent  re- 
funding bonds  to  be  sold  at  an  advance  of  par  value. 

In  Be  Indianapolis  &  C.  Traction  Co.  No.  1495,  May  6,  1915,  $60,- 
000  par  value  of  notes  to  be  sold  at  not  less  than  90  per  cent  of  their 
face  value,  the  proceeds  to  be  used  for  refunding  obligations. 

In  Be  Chalmers,  No.  1507,  May  14,  1915,  $5,999  5  per  cent  bonds 
to  be  disposed  of  at  not  less  than  par,  the  proceeds  to  be  used  for 
the  construction  of  an  electric  lighting  system. 

In  Be  Merchants  Heat  &  Light  Co.  No.  1492,  May  14,  1916, 
$523,000  bonds  and  $144,000  stock  to  be  disposed  of  at  less  than 

86  per  cent  of  their  par  value  for  the  purpose  of  procuring  funds 
to  pay  off  floating  indebtedness  created  on  account  of  extensions  and 
betterments. 

In  Be  Anderson,  No.  1485,  May  14,  1915,  $60,000  6  per  cent 
bonds,  proceeds  to  be  used  for  improvements  and  betterments  of 
municipal  electric  lighting  plant. 

In  Be  Union  Traction  Co.  No.  1364,  May  14,  1915,  $50,557  lease 
notes  to  be  disposed  of  at  not  less  than  par,  the  proceeds  to  apply  on 
purchase  price  of  electric  car  motors. 

In  Be  South  Bend  Home  Teleph.  Co.  No.  1337,  May  16,  1915, 
$15,000  additional  of  its  first  and  refunding  mortgage  6  per  cent 
gold  bonds,  such  bonds  to  be  beyond  ^nd  in  addition  to  $300,000  of 
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bondB  authorized  on  March  5,  1915^  proceeds  to  be  used  for  the 
purpose  of  settling  and  satisfying  funded  indebtedness  to  the  amount 
of  $315,333.33. 

In  Ee  Butler  Utilities  Co.  No.  1225,  May  18,  1915,  $24,000  com- 
mon stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  pur- 
chase of  electric  light  plant  and  equipment. 

In  Ee  Dyer,  No.  1513,  May  18,  1915,  $10,000  5  per  cent  bonds  to 
be  sold  at  not  less  than  their  par  value,  proceeds  to  be  expended  for 
the  construction  and  completion  of  a  waterworks  system. 

In  Ee  Citizens  Teleph.  Co.  No.  1452,  May  28,  1915,  $25,000  6 
per  cent  notes  to  refund  obligations  and  to  make  expenses. 

In  Ee  North  Vernon,  No.  1597,  June  19,  1915,  $3,000  4  per  cent 
bonds^  the  proceeds  to  be  used  for  the  extensions  and  improvement 
of  electric  light  and  water  plant. 

In  Ee  Interstate  Public  Service  Co.  No.  1542,  July  2, 1915,  $44,- 
000  first  and  refunding  mortgage  gold  bonds  to  be  sold  at  not  less 
than  80  per  cent  of  their  par  value,  proceeds  to  be  used  for  capital 
purposes. 

In  Ee  Central  Indiana  Lighting  Co.  No.  1594,  July  2,  1915, 
$3,500  first  and  refunding  mortgage  6  per  cent  sinking  fund  gold 
bonds  to  be  sold  at  not  less  than  80  per  cent  of  their  par  value,  pro- 
ceeds to  be  used  for  capital  expenditures. 

In  Ee  Farmers  &  Merchants  Co-op.  Teleph.  Co.  No.  1624,  July  9, 
1915,  $6,500  6  per  cent  notes  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  for  the  purchase  and  installation  of  poles,  wires, 
and  other  appliances  necessary  to  fully  complete  telephone  exchange 
and  system. 

In  Ee  Danville  Light,  Heat,  &  P.  Co.  No.  1661,  July  30,  1915, 
$100,000  first  mortgage  gold  bonds,  $80,000  of  the  proceeds  of  which 
to  be  used  for  refunding  obligations,  the  remaining  $20,000  not  to 
be  issued  until  further  order  of  the  Commission,  bonds  to  be  sold 
at  not  less  than  90  per  cent  of  their  par  value. 


'  MAIXE  PUBIilC  UTIIilTIBS  GOBfMISSIOIT. 

IN  EE  NOETH  YAEMOUTH  WATEE  COMPANY. 

[TJ-46.] 

Security  issiies '^  Bonds '^  New  company. 

1.  A  utility  applying  for  authority  to  iissue  bonds  to  provide 
funds  for  constructing  a  plant  in  new  territory  must  be  treated  as  a  new 
utility  seeking  authority  to  secure  its  entire  capital,  where  it  has  sold 
its  entire  plant  and  business  in  the  old  territory,  and  distributed  its 
assets  among  its  stockholders. 
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Valuation '-^  Security  istmes '^  Franchise  value. 

2.  Frunchise  value  cannot  be  considered  as  an  asset  of  a  utility  for 
capitalization  purposes. 

Security  issues --^  Amount --^  New  company '•^  Cost  of  purchased  prop- 
erty. 

3.  No  more  than  the  cost  of  property  purchased  by  a  utility  can 
be  considered  as  an  asset,  although  it  was  purchased  before  the  Public 
Utilities  act  became  operative,  where  it  is  capitalized  as  an  asset  of  a 
new  enterprise. 

Security  issties --^  Bonds '•^  New  company  ^  Margin  of  stock, 

4.  The  Maine  Commission  will  not  authorize  a  new  utility  to  issue 
bonds  unless  there  is  a  substantial  capital  stock  margin  representing 
value. 

Security  issues  —  Amount  —  Bonds  —  New  company  —  Margin  of  stock. 

5.  The  Maine  Commission  authorized  a  new  water  utility  to  issue 
6  per  cent  mortgage  bonds  to  an  amount  which  when  sold  on  not  less 
than  a  6  per  cent  basis  would  net  two  thirds  of  the  cost  of  constructing 
and  equipping  its  plant,  provided  that  stock  costing  the  holders  nothing 
and  representing  but  small  tangible  assets  should  be  reduced  in  amount 
to  not  less  than  one  third  of  tiie  cost  of  the  plant,  and  provided  that 
sufficient  cash  should  be  paid  in  for  the  stock  to  equal,  when  added  to 

,  the  value  of  such  assets,  one  third  of  the  cost  of  the  plant. 

[August  11, 1916.] 

Appmoation  for  authority  to  issue  bonds  to  provide  for  the 
construction  of  a  plant.  The  Commission  stated  that  if  the  stock- 
holders would  reduce  the  amount  of  the  capital  stock  to  not  less 
than  one  third  the  cost  of  the  plant,  and  pay  cash  for  the  same 
in  excess  of  the  value  of  tangible  assets,  it  would  authorize 
an  issue  of  bonds  sufficient  in  amount  to  provide  for  the  re- 
maining two  thirds  of  the  cost  of  the  plant,  and  would  hold  the 
application  open  for  a  reasonable  time  pending  action  on  its 
suggestions. 

Appearances:  Howard  Davies  for  petitioner.  No  one  ap- 
peared in  opposition* 

By  the  Commission:  Petitfon  by  North  Yarmouth  Water 
Company,  a  corporation  organized  under  chapter  66,  Private  and 
Special  Laws  of  1909,  for  permission  to  issue  twenty-year  5  per 
cent  mortgage  bonds  of  the  aggregate  amount  of  $10,000  to  pro- 
vide funds  for  constructing  and  equipping  a  water  plant  to  furnish 
water  for  fire  and  domestic  purposes  in  the  town  of  North 
Yarmouth,  for  fire  protection  in  Cumberland,  and  as  an  addition- 
al source  of  supply  to  the  Yarmouth  Water  Company  at  a  point 
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of  delivery  located  in  the  town  of  North  Yarmouth,  Petition 
dated  July  12,  1916.  Public  notice  ordered  and  proved.  Heai> 
ing  held  July  22, 1916. 

The  petitioner  was  originally  engaged  in  the  same  business, 
serving  a  territory  different  from  the  several  purposes  than  that 
now  intended  .to  be  served.  It  conveyed  its  entire  plant  and  busi- 
ness to  the  Cumberland  Water  Company,  which  has  continued 
its  operations  in  the  territory  then  served.  The  consideration 
for  this  conveyance  was  $3,000  in  cash,  the  exact  amount  which 
the  stockholders  of  the  North  Yarmouth  Company  had  paid  in 
as  capital.  This  amount  was  returned  in  cash  to  these  stock- 
holders, and  the  company  ceased  to  do  business.  Instead,  how- 
ever, of  retiring  the  stock  and  dissolving  the  corporation,  the 
certificates  of  stock  were  transferred  to  three  of  the  principal 
stockholders  in  the  Cumberland  Company,  ten  shares  each;  so 
that  the  Cumberland  Company  became  the  owner  of  the  prop- 
erty of  the  North  Yarmouth  Company,  the  capital  of  the  latter 
company  tjonverted  into  cash  was  withdrawn  and  distributed 
among  its  stockholders,  and  the  naked  certificates  of  stock  (naked 
except  as  stated  below,  became  the  property  of  certain  individ- 
uals interested  in  the  Cumberland  Company,  who  now  desire 
to  revive  the  North  Yarmouth  Company,  and  to.  .do.  the  busi- 
ness indicated  above. 

This  Commission  has  taken  the  testimony  of  petitioner's  rep- 
resentatives, from  which  it  appears  that  it  owns,  subject  to  the 
right  to  cut  ice,  about  one  fourth  of  an  acre  of  land,  forming  a 
natural  reservoir,  through,  which  a  small  stream  flows,  furnish- 
ing a  constant  supply  of  water,  and  for  which  it  paid  $100. 
It  also  owns  pipe  worth  from  $200  to  $300.  This  constitutes 
its  entire  tangible  property.  It  estimates  the  cost  of  building 
a  concrete  reservoir  and  dam  at  $1,000,  and  the  cost  of  necessary 
pipe  lines  at  $5,000.    It  will  be  a  gravity  system. 

The  Commission's  engineer  has  made  a  careful  study  of  the 
situation  on  the  ground,  and  reports  that  the  reservoir  contem- 
plated would  hold  about  62,500  cubic  feet  of  water,  fed  by  a 
small  brook  which  collects  the  natural  run-off  from  Walnut  Hill, 
which  is  covered  with  trees  and  v^etation,  and  should  be  free 
from  contamination.    He  estimates  the  flow  at  from  1  to  3  gallons 

per  second,  depending  on  the  rainfall,  and  the  time  required  to 
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fill  the  reservoir  at  2;^  gallons  per  second  at  about  fortj-eigKt 
hours. 

The  engineer  estimates  the  cost  of  constructing  the  plant  suf- 
ficient for  all  of  the  purposes  indicated  by  the  petitioner  and 
including  the  price  paid  by  it  for  the  reservoir  site  at  $6,906, 
which  does  not  differ  materially  from  petitioner's  estimate. 
His  investigation  and  report  substantially  corroborate  the  peti- 
tioner's representations  to  the  Commission  as  to  market  for  its 
product  and  probable  revenue  therefrom. 

[1]  It  remains,  therefore,  only  for  the  Oommission  to  de- 
termine the  amount  of  bonds  which  should  be  authorized  and 
the  conditions  under  which  they  may  be  issued.  While  the 
amount  involved  in  this  matter  is  small,  the  case  presents  a  novel 
question,  which  is  likely  to  recur  and  on  which  the  policy  of 
the  Commission  may  as  well  now  be  made  clear. 

The  company's  balance'  sheet  is  as  follows ; 

Assets, 

Franchise,  chap.  56,  Laws  of  1909 $3,000.00 

Keal  estate  free  of  encumbrances  500.00 

Pipe  suitable  for  laying  water  main,  oouplings,  and  elbows 300.00 

$3,800.00 
Lidbilitiea. 

Capital  stocky  outstanding $3,000.00 

Surplus 800.00 

$3,800.00 

The  facts  already  stated  show  that  there  has  been  withdrawn 
from  the  corporation  all  of  the  cash  that  ever  was  paid  in  as 
capital;  that  the  corporation  parted  with  all  of  its  tangible  as- 
sets except  real  estate  which  cost  $100  and  pipe,  etc.,  whose 
value  is  not  claimed  to  exceed  $300,  and  that  it  ceased  to  do  busi- 
ness. Practically,  it  is  a  new  corporation  seeking  authority  to 
secure  its  entire  capital,  and  must  be  treated  as  such. 

[2,  3]  This  being  true,  we  believe  that  the  policy  adopted 
by  this  Commission  in  Ke  Black  Stream  Electric  Co.  U-25, 
P.  U.  R.  1915C,  361,  should  govern.  While  the  original  certi- 
ficates of  stock  are  still  outstanding,  the  value  which  they  repre- 
sented has  been  withdrawn  dollar  by  dollar  by  their  former 
owners.  Except  for  $400  at  most,  they  now  represent  no  tangible 
assets.     Unless  they  are  vitalized  by  new  money,  substantially 

the  entire  undertaking  will  be  financed  from  bonds.  It  is  weU 
P.U.R.1915E. 
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settled  that  franchise  value  cannot  be  considered  as  an  element 
in  rate  making,  and  this  bookkeeping  asset  would  therefore  be 
valueless  any  time  the  question  of  rates  might  be  raised.  The 
Commission  could  not  permit  the  petitioner  to  construct  a  plant 
on  $6,000  of  bonds  and  exact  rates  to  provide  a  return  on  $9,000 
of  capitalization.  So  far  as  the  book  value  of  the  real  estate  is 
concerned,  the  corporation  paid  $100  for  it.  It  may  have  been, 
and  probably  was,  an  excellent  trade, — ^might  have  been  at  $500. 
But  the  accounting  rules  of  this  Commission  require  purchased 
property  to  be  carried  at  cost,  and  although  it  was  purchased 
before  the  Public  Utilities  act  became  operative,  considerating 
this  in  effect  as  equivalent  to  capitalizing  a  new  enterprise,  we 
do  not  think  that  we  ought  to  deviate  from  the  rule. 

[4]  We  then  have  in  effect  a  new  corporation  with  assets 
capitalizable  at  $400.  All  outstanding  stock  above  that  repre- 
sents nothing  that  can  now  be  considered,  or  that  would  give  it 
earning  value  in  the  hands  of  possible  future  purchasers.  This 
construction  is  no  hardship  upon  its  present  owners,  because  it 
cost  them  nothing.  Before  additional  securities  are  issued,  all 
in  excess  of  $400  should  be  turned  into  the  treasury  or  made  good 
by  the  advancement  to  the  corporation  of  an  equivalent  amount 
of  cash.  Bonds  should  not  be  authorized  without  a  substantial 
capital  stock  margin. 

[6]  If,  therefore,  the  present  stockholders  will  reduce  the 
amount  of  capital  stock  outstanding  to  not  less  than  $2,000  par 
value,  and  pay  into  the  treasury  of  the  corporation  cash  for  all 
stock  remaining  outstanding  in  excess  of  $400,  at  par,  the  Com- 
mission will  grant  an  order  authorizing  the  issue  of  6  per  cent 
mortgage  bonds  sufficient  to  secure  a  combined  capital  of  $6,000, 
when  said  bonds  are  sold  on  not  less  than  a  6  per  cent  basis. 

The  case  will  remain  open  a  reasonable  time  pending  action 
of  the  petitioner  on  the  foregoing  suggestions. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  11th  day  of  August,  a.  d,  1915. 

Benjamin  F.  Cleaves,  Wnu  B.  Skelton,  Public  Utilities  Com- 
mission of  Maine. 

Note. — ^The  Commission  has  also  authorized  the  issuance  of  se- 
curities in  the  following  cases : 

In  Re  Vinalhaven  Electric  Co.  April  9,  1915,  $60,000  capital 
P.U.R.1915E.  8 
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stock,  and  $60,000  first  mortgage  6  per  cent  twenty-year  gold  bonds, 
to  be  sold  at  not  less  than  90,  the  proceeds  to  be  used  to  pay  for 
construction  of  property,  and  the  acquisition  of  property  and  fran- 
chises. 

In  Be  Androscoggin  Electric  Co.  No.  U-22,  May  4,  1915,  $149,- 
000  first  and  refunding  mortgage  5  per  cent  bonds,  the  proceeds  to 
be  used  in  payment  of  extensions,  enlargements,  and  additions. 

In  Re  Lewiston,  A.  &  W.  Street  R.  Co.  No.  36,  May  6,  1916, 
$750,000  5  per  cent  notes  and  authority  to  deposit  with  the  Fidelity 
Trust  Company  of  Portland,  Maine,  trustee,  $853,000  first  and 
refunding  5  per  cent  bonds,  such  notes  to  be  sold  for  not  less  than 
94.67  per  cent  of  their  face  value,  the  proceeds  to  be  used  for  pay- 
ment for  extensions  and  additions  to  property. 

In  Re  Portland  &  R.  Falls  R.  Co.  No.  38,  May  20,  1915,  $300,000 
4  per  cent  debenture  coupon  bonds  of  the  Portland  &  Rxunford  Falls 
Railway,  and  authority  to  the  Maine  Central  Railroad  Company  to 
guarantee  the  payment  of  the  same,  proceeds  to  be  used  for  perma- 
nent additions  and  improvements,  any  excess  realized  from  the  sale 
of  such  bonds  to  be  held  by  the  Maine  Central  Railroad  Company 
subject  to  the  further  order  of  the  Commission. 

In  Re  Brunswick  &  T.  Water  Dist.  U-28,  May  20,  1915,  $20,000 
4  per  cent  bonds,  proceeds  to  be  used  for  the  payment  of  certain 
promissory  notes  and  in  new  construction,  improvements,  and  bet- 
terments. 

In  Re  Bar  Harbor  &  TJ.  River  Power  Co.  TT-27,  May  25,  1915, 
$25,000  first  and  refunding  5  per  cent  gold  bonds,  the  proceeds  to 
be  used  for  extensions,  betterments,  and  permanent  improvements. 

In  Re  Houlton  Water  Co.  U-31,  May  28,  1915,  $25,000  5  per  cent 
bonds  to  be  sold  at  not  less  than  par,  the  proceeds  to  be  used  in  pay- 
ment for  outstanding  promissory  notes  amounting  to  $21,000,  and 
in  payment  for  additions  to  its  property. 

In  Re  Turner  Light  &  Power  Co.  XJ-35,  June  10,  1915,  $30,000 
capital  stock,  $10,000  of  which  being  6  per  cent  cumulative  preferred 
stock  and  the  balance  common  stock,  $10,000  of  such  common  stock 
to  be  used  in  payment  for  property  purchased  under  order  granted 
in  U-34;  authority  to  sell  balance  of  capital  stock,  being  preferred 
stock,  not  to  exceed  $10,000,  and  common  stock  not  to  exceed 
the  difference  between  the  par  value  of  the  preferred  stock  sold  and 
the  sum  of  $20,000  at  not  less  than  par,  the  proceeds  to  be  used  in  the 
equipment  and  improvement  of  the  company^s  plant  and  for  working 
capital.  ^ 

In  Re  Westbrook  Electric  Co.  U-38,  June  25,  1915,  $115,000  capi- 
tal stock,  $110,000  of  which  to  be  used  for  the  purchase  of  property 
and  franchises,  $2,400  for  the  purchase  of  additional  equipment,  and 
$2,600  for  working  capital. 
P.U.R.1016E. 
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In  Re  Jordan's  Bay  Boat  Co.  U-45,  July  16,  1915,  $1^200  capital 
stock  for  the  acquisition  of  property. 

In  Be  York  County  Water  Co.  U-47,  July  22,  1915,  $237,000  first 
and  refunding  5  per  cent  mortgage  bonds,  $70,000  preferred  capital 
stock,  bonds  to  the  amount  of  $185,500  to  be  sold  at  not  less  than 
89  per  cent  of  their  par  value,  and  the  stock  to  be  sold  at  not  less 
than  par,  and  the  bonds  and  stock  to  be  exchanged,  and  the  proceeds 
of  the  stock  authorized  to  be  sold  to  be  used  for  the  refunding  of 
obligations,  and  to  pay  for  extensions  and  improyementa. 


V 
MAISK  PUBIilO  I7TIIiITI£S  COMMISSION. 

IN  BE  KENNEBEC  FABM  &  CITY  TBLEPH.  CO. 
[U-18.1 

SeeurUy  ismies -•^  Bonds '•^  Postponement  of  consideration  of  appUoa' 
tUm, 

The  Commission  refused  to  consider  an  application  of  a  telephone 
eompany  for  permission  to  issue  bonds  to  provide  for  the  payment  of 
overdue  bonds,  unmatured  bonds,  and  floating  indebtedness,  and  to  pro- 
vide for  extensions,  until  after  the  company  had  made  an  effort  to 
collect  either  the  difference  between  the  par  value  and  amoimt  paid  for 
stock  or  amounts  from  stockholders  sufficient  to  pay  the  overdue  bonds, 
where  a  provision  of  the  by-laws  requiring  stockholders  to  make  such 
annual  payments  as  will  retire  outstanding  bonds  at  their  maturity  has 
not  been  enforced,  and,  by  reason  of  the  assets  being  less  than  liabilities, 
there  is  no  equity  to  secure  the  proposed  bond  issue. 

[June  10,  1915.] 

Appmcation  for  permission  by  a  telephone  company  to  issue 
bonds  to  provide  for  the  payment  of  overdue  bonds  and  other 
obligations,  and  to  provide  for  extensions.  A  by-law  requiring 
stockholders  to  make  annual  payments  sufficient  to  retire  out- 
standing bonds  at  their  maturity  had  not  been  enforced,  and  if 
stockholders  had  been  required  to  pay  the  rates  charged  other 
subscribers  they  would  have  paid  an  amount  equal  to  what  they 
owed  on  their  stock.  The  Commission  held  the  case  for  final 
disposition  until  after  the  company  made  effort  to  collect  either 
the  amount  owing  on  the  stock  or  an  assessment  sufficient  to 
retire  the  overdue  bonds,  and  stated  that  the  rates  should  be 
readjusted  so  as  to  eliminate  the  disconnection  in  form  of  the 

stockholders. 
P.U.R.1015E. 
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Hy  tlie  Commission :  The  Kennebec  Farm  &  City  Tdephone 
VVmpany  filed  its  petition  asking  permission  to  issue  bonds  of 
tlu>  aggregate  par  value  of  $5,000,  bearrng  interest  at  6  per 
vvut  Xotice  was  ordered  and  proved.  Hearing  was  held  on 
April  9,  1915,  and  after  taking  of  such  evidence  as  the  peti- 
tioner was  prepared  to  present  was  adjourned  for  further  ex- 
amination of  its  books  and  records,  which  was  made  on  April 
21,  1915. 

The  petitioner  is  a  corporation  organized  under  the  general 
law  in  1908,  and  began  to  operate  in  1909.  It  has  outstanding 
193  shares  of  capital  stock  of  the  par  valffe  of  $20  per  share, 
which  is  carried  in  its  balance  sheet  at  the  full  face  value  of 
$3,800. 

January  1,  1909,  the  corporation  made  an  issue  of  bonds 
amounting  to  $5,000  maturing  $1,000  annually,  beginning 
January  1,  1912,  which  was  in  excess  of  the  explicit  provisions 
of  §  9,  chapter  55,  Kevised  Statutes,  which  limited  the  amount 
of  bonds  issued  to  the  amount  of  ^^capital  stock  of  the  corporation 
actually  paid  in  at  the  time."  Of  this  amount  $4,200  was  ac- 
tually sold,  $1,000  of  which  has  been  redeemed.  The  balance, 
$3,200,  is  still  outstanding,  $2,200  being  overdue.  The  pro- 
posed issue  is  to  be  devoted,  $2,200  to  the  redemption  of  the 
overdue  bonds,  $1,000  reserved  to  pay  the  bonds  due  January 
1,  1916,  and  $1,800  for  the  payment  of  floating  indebtedness 
and  to  provide  for  extensions. 

The  petition  was  accompanied  by  the  following  balance  sheet 
as  of  March  18,  1915: 

Liabilities. 

Six  per  cent  bonds $3,200.00 

Interest  bearing  notes  and  orders 2,317.01 

Open  accounts 1,384.00 

Stock,  outstanding 3,860.00 

$10,761.01 
Assets, 

Cash  on  hand  and  due  from  subscribers $     86.00 

Telephones,  wire,  and  material  unused 150.00 

Rental  telephones,  owned  by  company 500.00 

Switch-boards 226.00 

Pole  and  wire  lines 9,801.01 

$10,761.01 
It  appeared  at  the  hearing  that  the  last  item,   ^'pole  and 
wire  lines,"  was  arrived  at  by  subtracting  the  sum  of  the  other 
P.U.R.1915E. 
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asset  items  from  the  total  of  liabilities.  Subsequently  at  the 
request  of  the  Commission  the  petitioner  filed  a  schedule  of  all 
of  its  assets  except  ^'cash  on  hand  and  due  from  subscribers/' 
which  at  its  own  figures,  first  cost,  amounted  to  '$7,395.50. 
Add  the  item  of  $85  cash  and  receivables,  and  total  assets  without 
any  deductions  for  depreciation  are  $7,480.50.  This  gives  a 
reconstructed,  condensed  balance  sheet  as  follows: 

Total  UabilitieB   $10,761.01 

Total  assets   $7,480.60 

Deficit 3,280.51 

10,761.01 

The  stockholders  own  one  share  each  of  the  par  value  of  $20, 
for  which  each  paid  $10  in  cash  or  equipment  taken  as  cash. 
So  that  the  item  of  stock  outstanding  actually  represents  no 
more  than  $1,930  paid  in.  The  certificates  of  stock  do  not  re- 
cite whether  the  same  is  fully  paid  or  assessable.  The  constitu- 
tion and  by-laws  provide  that  *'the  owner  of  one  and  'not  more 
than  two  shares  of  the  capital  stock  of  this  corporation,  fully 
paid  for,  at  the  rate  of  $20  a  share,"  etc.,  shall  become  a  member 
of  the  corporation.  Provision  is  made  for  assessments  upon 
stockholders  for  "service  bills."  The  further  provision  is  made 
that,  while  any  bonds  issued  "are  outstanding,  a  sufficient 
amount  shall  annually  be  collected  and  set  aside  by  the  treasurer 
to  pay  maturing  principal  and  interest." 

The  only  assessments  thus  far  made  appear  to  have  been  for 
service  charges,  made  up  in  such  manner  as  ostensibly  to  in- 
clude interest  charges,  but  in  fact  a  flat  net  charge  upon  stock- 
holding subscribers  of  $8  per  annum  payable  quarterly,  seldom 
or  never  providing  the  exact  amount  required  to  meet  disburse- 
ments. Included  in  the  receipts  of  the  corporation  have  been 
the  rentals  from  nonstockholding  subscribers.  It  appears  to 
have  expended  in  additions,  etc.,  from  its  receipts,  $219.75. 

The  corporation  has  179  stockholding  subscribers,  57  non- 
rtockholding,  and  8  pay  stations.  Its  net  annual  service  charge 
or  rental  for  stockholders  is  $8  for  nonstockholders  from  $12  to 
$20,  according  to  the  nimiber  on  the  line.  The  stockholders 
furnish  their  own  inside  equipment 

Under  the  provisions  of  the  by-laws  it  was  the  duty  of  the 
o%«r  to  assess,  and  of  the  stockholders  to  pay,  annually  enough 
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to  retire  the  maturing  bonds.  This  would  have  taken  care  of 
the  $2,200  now  overdue.  Under  the  laws  of  the  state  the  stock- 
holders are  liable  to  the  creditors  of  the  corporation  for  the  full 
payment  of 'their  stock,  to  the  amount  of  the  indebtedness.  This 
would  amount  to  $1,930.  Neither  of  these  amounts  is  sufficient 
to  meet  the  deficit  shown  by  the  petitioner's  corrected  statement. 
It  is  claimed  that  the  $219.75  expended  for  purposes  other  than 
maintenance  should  be  credited  to  assessments  on  stock  not  fully 
paid  for;  but  this  appears  rather  to  have  come  chiefly  from  reg- 
ular service  charges  from  all  sources,  and  a  comparison  of  these 
charges  would  not  indicate  that  the  stockholding  subscribers  are 
paying  more  than  their  proportion. 

It  is  also  suggested  that  the  schedule  of  assets  does  not  include 
anything  for  organizing  expense,  franchises,  interest  on  capital 
invested,  and  such  other  items  as  might  be  charged  to  capital. 
This  appears  to  be  true.  There  is  no  evidence  to  show  the 
amount  of  these  items,  nor,  on  the  other  hand,  what  amount 
should  be  deducted  for  depreciation. 

It  seems  that,  had  the  stockholding  subscribers  paid  for  the 
service  at  the  same  rates  charged  other  subscribers  less  a  fair 
rental  for  the  equipment  furnished  by  them  (the  petitioner 
claims  a  value  of  only  $10  each  for  its  own  rented  telephones), 
they  would  already  have  paid  in  excess  of  their  present  rates 
the  amount  they  now  owe  on  their  stock  and  enough  to  provide 
a  fair  annual  return  on  their  money  invested.  On  the  whole 
we  feel  that  in  view  of  the  express  provisions  of  the  by-laws  the 
stockholders  should  discharge  their  legal  obligations  before  the 
corporation  is  authorized  to  encumber  its  property  with  further 
mortgages,  especially  in  view  of  the  fact  that,  instead  of  an 
equity  to  secure  such  obligations,  it  now  has  a  deficit  of  approxi- 
mately 30  per  cent  of  its  entire  liabilities,  including  stock  out- 
standing. It  should  also  readjust  its  rentals  so  that  there  may 
be  no  discrimination  between  stockholding  subscribers  and  non- 
stockholders. This  it  must  do  at  once  in  order  to  comply  with 
the  Public  Utilities  act. 

It  is  therefore  recommended  that  the  corporation  seek  to 
collect  on  or  before  September  1,  1915,  the  further  sum  of  $10 
per  share  on  its  outstanding  capital  stock,  or  in  lieu  thereof  as- 
sessments sufficient  to  provide  for  the  payment  of  its  overdue 

bonds,  as  it  may  elect;  and  report  to  the  Commission  within 
P.U.R.1916R 
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ten  days  after  said  date.  To  which  time  this  case  will  be  held 
for  final  disposition. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion,  at  Augusta,  this  10th  day  of  June,  a.  b.  1915. 

Benjamin  F.  Cleaves,  Wm.  B.  Skelton,  Chas.  W.  Mullen,  Pub- 
lic Utilities  Commission  of  Maine. 


KAINE  PUBUG  UTIIilTIBS  COMMISSION. 

IN  EE  BANGOB  &  AEOOSTOOK  EAILBOAD  COMPANY. 

Security  issues  —  Car  trust  certificates, . 

1.  Car  trust  certificates  issued  by  a  trustee  for  the  purpose  of  pro- 
viding a  railroad  company  with  funds  to  purchase  rolling  stock  are  se- 
curities, and  the  issuance  thereof  is  within  the  provisiosu  of  the  Public 
Utilities  acts  governing  the  issuance  of  securities. 

Security  issues '^  Purpose  ^^  JPurchase  of  locomotives. 

2.  A  railroad  company  was  authorized  to  issue  5  per  cent  car  trust 
certificates,  to  the  amount  of  $85,000  to  provide  for  the  purchase  of  ^ye 
new  locomotives. 

[April  9,  1916J 

Application  for  permission  to  issue  car  trust  certificates; 
granted. 

Appearances:  Joseph  F.  Gould,  Esq.,  counsel  for  the  Bangor 
&  Aroostook  Eailroad  Company,  for  the  petitioner.  No  one  ap- 
peared in  opposition. 

By  the  Commission :  This  is  a  petition  of  the  Bangor  &  Aroo- 
stook Railroad  Company  for  approval  by  this  Commission  of  the 
issuing  of  certain  securities  to  enable  it  to  purchase  five  new  loco- 
motives. 

Upon  this  petition  notice  of  public  hearing  was  ordered,  to  be 
held  at  the  office  of  this  Commission  on  this  9th  day  of  April, 
1915,  and  notice  as  ordered  was  given. 

ITow,  upon  this  9th  day  of  April,  1916,  at  said  public  hearing, 
the  following  are  made  to  appear  as  the  facts  and  circumstances : 

The  Bangor  &  Aroostook  Bailroad  Company  required  five  new 
locomotives,  which  would  cost  about  $85,000.  It  was  not  conven- 
ient for  the  company  to  pay  for  them  in  cash,  and  so  it  availed 
itself  of  a  plan  which  seems  to  have  been  quite  generally  used 
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throughout  the  country  in  recent  years  by  railroad  companies, 
and  is  what  is  known  as  a  ^^car  trusf  It  seems  that  in  this  in- 
stance a  corporation  known  as  the  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuities  is  to  act  as 
trustee,  and,  as  such,  has  entered  into  an  agreement  -with  the 
Bangor  &  Aroostook  Eailroad  Company,  by  which  the  trustee  re- 
ceives what  are  known  as  "subscriptions,"  to  the  amount  of  $85,- 
000,  and  issues  to  each  subscriber  of  $1,000  a  certificate  showing 
that  he  is  the  owner  of  one  share  in  the  car  trust.  The  principal 
is  payable  at  the  rate  of  $8,000  in  some  years  and  $9,000  in 
others,  so  that  the  holders  of  some  certificates  will  be  paid  in 
1915,  and  the  holders  of  others  will  be  paid  in  succeeding  years, 
the  last  in  1924. 

The  securities  bear  interest  at  the  rate  of  5  per  cent,  and  to 
each  certificate  is  annexed  a  dividend  warrant  calling  for  the 
semiannual  payment  of  $25,  and  upon  each  certificate  and  each 
dividend  warrant  is  the  written  guaranty  of  the  Bangor  &  Aroo- 
stook Railroad  Company  of  the  payment  of  principal  and  interest. 

[1]  It  will  thus  be  seen  that  these  securities  are  not  in  the 
form  in  which  securities,  as  we  ordinarily  understand  that  term, 
are,  but  the  courts  have  decided  that  these  car  trust  certificates 
are  securities,  and  that  the  issuance  of  them  is  within  the  provi- 
sions of  Public  Utilities  acts  of  various  states.  See,  for  instance, 
the  case  of  People  v.  New  York  C.  &  H.  K.  R.  Co.  138  App.  Div. 
601,  123  K  Y.  Supp.  125. 

At  the  hearing  the  petitioner  presented  a  copy  of  its  balance 
sheet  as  of  January,  1915 ;  a  certified  copy  of  the  resolution  of  its 
board  of  directors,  authorizing  the  proper  and  legal  consumma- 
tion in  all  its  details  of  the  car  trust  series  F,  above  referred  to ; 
presented  a  copy  of  the  agreement  between  the  petitioner  and  the 
Pennsylvania  Company  for  Insurances  on  Lives  and  Granting 
Annuities ;  all  of  which  are  on  file  with  the  Commission,  and  are 
adjudged  to  be  in  proper  form. 

Petitioner  also  presented  to  the  Commission  all  the  other  facts 
necessary  or  required  for  a  full  understanding  of  the  matter. 

[2]  The  purposes  for  which  such  securities  are  to  be  issued 
are  lawful  under  the  statutes  governing  the  issuance  of  securities, 
and  it  is  necessary  for  the  company  to  acquire  the  property  to  pay 
for  which  such  securities  are  to  be  issued. 
P.U.R.1915E. 
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Now,  after  such  notice,  full  investigation  and  public  hearing, 
it  is  ordered  that  the  Bangor  &  Aroostook  Railroad  Company  is 
hereby  authorized  to  issue  the  securities  described  in  its  petition, 
and  more  particularly  set  forth  in  exhibit  A  annexed  to  said  peti- 
tion, the  same  consisting  of  certificates  numbered  from  1  to  85,  in- 
dufiive,  and  each  of  the  denomination  of  $1,000,  payable  as  in 
exhibit  A  set  forth,  bearing  interest  at  5  per  cent,  and  each 
bearing  date  October  1,  1914 ;  and  that  with  the  proceeds  of  such 
securities  the  petitioner  purchase,  in  the  manner  set  forth  in  its 
said  petition,  five  locomotives,  numbered  180,  181,  182,  188,  184, 
now  the  property  of  the  American  Locomotive  Company.  Within 
twenty  days  after  October  1,  1916,  and  each  six  months  there- 
after during  the  life  of  any  of  said  certificates,  the  Bangor  & 
Aroostook  Railroad  Company  is  required  to  report  to  this  Com- 
mission the  manner  in  which  it  has  complied  with  this  order,  and 
in  such  report  show  to  the  Commission  whether  said  certificates 
and  interest  thereon  are  being  paid  in  accordance  with  the  terms 
thereof: 

That  any  excess  over  said  sum  of  $85,000  which  may  be 
secured  as  a  result  of  the  issuance  of  the  above-named  securities, 
including  any  sum  which  may  be  realized  from  premiums,  shall 
be  held  by  the  petitioner  for  such  application  by  petitioner  as 
this  Commission  shall  hereafter  approve. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  9th  day  of  April,  1916. 

Benjamin  F.  Cleaves,  Wm.  B.  Skelton,  Chas.  W.  Mullen,  Pub- 
lic Utilities  Commission  of  Maine. 

Note.— The  above  order  was  modified  on  June  8,  1915,  by  author- 
izing the  issuance  of  the  securities  to  the  amount  of  $71,000,  to  be 
dat^  as  of  May  1,  1915,  and  interest  to  be  payable  May  1  and 
Noyember  1  of  each  year. 


MASSACHUSETTS  BOARD  OF  GAS  AND  EtiECTRIO  lilGHT 
COMMISSIONERS. 

PETITION  OP  THE  MAKLBOROUGH-HUDSON  GAS 
COMPANY. 

Swurity  issues -^  Structural  valtie  •^  Condition  as  to  dividends, 

A  gas  utility  was  authorized  to  issue  and  sell  stock  to  the  amouni 

P.U.R.1915E. 
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of  $70,000  at  par,  the  proceeds  to  be  applied  to  the  payment  and  can- 
celation of  an  equal  amoxmt  of  its  promissory  notes  that  were  used  to 
pay  for  extensions,  additions/ and  improvements  to  its  plant  and  prop- 
erty, on  condition  that  no  dividend  should  be  paid  in  any  year  in  ezoesa 
of  5  per  cent  upon  its  capital  stock  until  the  fair  structural  value  of 
its  plant  and  land  should  be  made  equal  to  the  amount  of  its  outstand- 
ing stock  and  debt,  by  expenditures  from  income  either  to  reduce  the  in- 
debtedness or  to  make  additions  to  the  plant. 

[July  9,  1916.] 

Applioation  for  authority  to  issue  capital  stock;  granted  in 
part  upon  conditions. 

Appearances :    E.  C.  Mason  for  applicant. 

By  the  Board:  This  is  an  application  by  the  Marlborough- 
Hudson  Gas  Company  for  the  approval  of  an  issue  of  additional 
capital  stock  of  the  par  value  of  $89,000  for  the  purpose  of  raising 
money  to  be  applied  to  the  payment  of  liabilities  incurred  for  ex- 
tensions, additions,  and  improvements  to  its  plant  and  property. 

On  April  1,  1915,  the  company  had  outstanding  capital  stock 
to  the  amount  of  $247,000,  bonds  to  the  amount  of  $9,000,  and 
promissory  notes  to  the  amount  of  $178,625.  On  August  3,  1910, 
the  Board  approved  of  the  issue  of  additional  stock  to  the  amount 
of  $180,000  at  par,  of  which  the  proceeds  of  400  shares  were  to  be 
applied  to  the  cost  of  an  extension  of  its  mains  into  Westborough 
and  of  500  shares  to  the  payment  and  cancelation  of  its  bonds  then 
outstanding  to  the  amount  of  $50,000.  Owing  to  an  unexpected 
change  in  the  company's  plans  with  respect  to  the  Westborough 
extension,  this  expenditure  has  not  been  made  and  is  still  in  abey- 
ance, and  the  400  shares  authorized  for  this  purpose  have  never 
been  issued.  Moreover,  the  company  has  issued  and  applied  but 
270  of  the  shares  whose  proceeds  were  to  be  devoted  to  taking  up 
its  bonds,  and  the  balance  of  the  bonds  retired  are  represented  in 
the  floating  debt.  In  the  approval  mentioned  the  Board  also 
authorized  stock  of  the  par  value  of  $65,000  for  additions  to 
plant  made  subsequent  to  June  30,  1910.  Between  that  date  and 
April  1,  1915,  the  company's  expenditures  upon  its  plant  ex- 
ceeded this  amount  by  more  than  the  stock  named  in  the  pending 
petition  and  are  represented  in  its  notes  outstanding  on  the  latter 
date.  The  bulk  of  these  expenditures  have  been  upon  the  distribu- 
tion system,  including  the  laying  of  a  main  to  the  Framingham 
P.U.R.1916E. 
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line  at  a  cost  of  some  $36,000  for  conveying  the  gas  pur- 
chased of  the  West  Boston  Gas  Company.  To  the  extent  herein- 
after approved,  they  may  properly  be  capitalized.  The  making 
of  this  contract  with  the  West  Boston  company  and  the  shutting 
down  of  the  company's  works  have  emphasized  the  depreciation 
which  has  occurred  in  the  value  of  its  plant  in  excess  of  the  provi- 
sion therefor.  After  an  examination  and  study  of  its  property 
and  affairs^  the  Board  finds  that  the  fair  structural  value  of  its 
plant  and  land  is  less  than  its  outstanding  stock  and  debt  to  the 
extent  of  $43,000. 

The  following  is  therefore  adopted : — 

On  the  petition  of  the  Marlborough-Hudson  Gas  Company, 
pursuant  to  the  provisions  of  §  39  of  chapter  742  of  the  Acts  of 
the  year  1914,  for  the  approval  of  an  issue  of  additional  capital 
stock  of  the  par  value  of  $89,000  for  the  objects  named  in  said 
petition,  after  public  notice  and  hearing,  it  being  deemed  by  the 
Board  that  the  amount  of  stock  hereinafter  named  is  reasonably 
necessary  for  the  purpose  for  which  such  issue  is  authorized,  it 


Ordered  that  the  Board  hereby  approves  of  the  issue  by  the 
Marlborough-Hudson  Gas  Company,  in  conformity  with  all  the 
requirements  of  law  relating  thereto,  at  the  price  of  $100  a  share, 
as  determined  by  its  directors,  of  700  shares  of  new  capital 
stock  of  the  par  value  of  $100  each;  the  proceeds  of  said  stock 
to  be  applied  to  the  payment  and  cancelation  of  an  equal  amount 
of  the  obligations  of  the  company  represented  by  its  promissory 
notes  outstanding  on  April  1,  1915,  and  to  no  other  purpose. 

And  if  any  shares  shall  remain  unsubscribed  for  by  the  stock- 
holders entitled  to  take  them  under  the  provisions  of  law  relating 
thereto,  it  is  further — 

Ordered  and  determined  by  the  Board  that  all  such  shares 
shall  be  offered  for  sale  at  some  suitable  place  in  the  city  of 
Boston,  and  that  notice  of  the  time  and  place  of  such  sale  shall 
be  published  in  the  "Boston  Daily  Advertiser^'  and  the  "Boston 
Evening  Transcript,"  newspapers  published  in  the  city  of  Boston, 
and  in  the  "Marlborough  Enterprise,"  a  newspaper  published  in 
the  city  of  Marlborough. 

And  whereas,  it  appears  that  the  fair  structural  value  of  the 
plant  and  of  the  land  of  said  company,  after  the  issue  of  said  stock 
P.U.R.1915E. 
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for  the  purpose  above  set  forth,  will  be  less  than  its  outstanding 
stock  and  debt: — 

Ordered,  further,  that  from  and  after  the  30th  day  of  June, 
1915,  the  said  company  shall  neither  declare  nor  pay  in  any  year 
dividends  in  excess  of  5  per  cent  upon  its  capital  stock,  until  it 
shall  have  paid  and  canceled  out  of  income  not  less  than  $43,000 
of  its  indebtedness  remaining  after  the  issue  of  the  new  capital 
stock  above  described  or  heretofore  authorized  for  the  payment 
of  bondS)  or  shall  have  expended  the  said  amount  out  of  its  in- 
come for  additions  to  its  plant  after  said  date,  or  until  the  said 
amount  has  been  expended  out  of  income  for  both  said  purposes 
combined,  or  until  otherwise  ordered  by  the  Board. 

Note. — The  Massachusetts  Board  of  Gas  and  Electric  Commis- 
sioners has  also  approved  the  following  issuances  of  securities : 

In  Be  Manchester  Electric  Co.  Feb.  16,  1916,  capital  stock  of  the 
par  value  of  $55,000  to  be  issued  at  the  price  of  $100  a  share,  the 
proceeds  thereof  to  be  applied  to  the  pa3rment  and  cancelation  of  an 
equal  amount  of  outstanding  promissory  notes  issued  in  payment  for 
construction. 

In  Be  Onset  Water  Co.  April  7,  1915,  bonds  to  the  amount  of 
$25,000  payable  at  not  exceeding  twenty  years  from  the  date  thereof, 
and  bearing  interest  at  a  rate  not  exceeding  5  per  cent  per  annum, 
such  bonds  to  be  issued  at  not  less  than  par  and  accrued  interest, 
the  proceeds  thereof  to  be  applied  to  the  payment  and  cancelation 
of  other  outstanding  bonds  aod  outstanding  promissory  notes. 

In  Be  Gardner  Electric  Light  Co.  April  10,  1915,  163  shares  of 
common  stock  of  the  par  value  of  $100  to  be  sold  at  par,  and  163 
shares  of  preferred  stock  of  the  par  value  of  $100  to  be  sold  at 
$145  a  share,  proceeds  to  be  applied  to  the  payment  of  outstanding 
unsecured  promissory  notes  given  for  expenditures  on  plant  since 
September  30,  1912.  The  Commission  refused  to  approve  stock  for 
expenditures  prior  to  that  date. 

In  Be  Milbury  Water  Co.  April  16,  1915,  bonds  to  the  amount  of 
$85,000  payable  at  not  exceeding  twenty  years  from  the  date  thereof 
and  bearing  interest  at  a  rate  not  exceeding  5  per  cent  per  annum, 
such  bonds  to  be  issued  at  not  less  than  par  and  accrued  interest, 
and  the  proceeds  thereof  to  be  applied  to  the  payment  and  cancela- 
tion of  all  of  the  outstanding  bonds  of  the  company. 

In  Be  Plymouth  Electric  Light  Co.  May  3,  1915,  capital  stock  to 
the  par  value  of  $90,000,  to  be  issued  at  the  price  of  $100  per  share, 
the  proceeds  of  $80,000  thereof  to  be  devoted  to  the  payment  and 
cancelation  of  an  equal  amount  of  obligations  of  the  company  repre- 
P.U  R.1915E. 


Digitized  by  V:iOOQIC 


AXNOTATION.  125 

sented  by  its  promissory  notes^  and  the  balance  to  be  devoted  to  the 
cost  of  additions  to  the  plant  of  the  company. 

In  Be  Cambridge  Electric  Light  Co.  May  6,  1915,  capital  stock 
of  the  par  value  of  $100,000  to  be  issued  at  the  price  of  $200  a  share, 
the  proceeds  thereof  to  be  applied  to  the  payment  and  cancelation 
of  outstanding  promissory  notes,  and  to  the  payment  of  the  cost  of 
additions  made  to  the  plant. 

In  Be  Lynn  Gas  &  Electric  Co.  May  6,  1915,  capital  stock  of  the 
par  value  of  $442,500  to  be  sold  at  the  price  of  $240  a  share,  the 
proceeds  thereof  to  be  devoted  to  the  payment  and  cancelation  of 
outstanding  promissory  notes  and  to  the  payment  of  the  cost  of  addi- 
tions to  the  plant. 

In  Be  Salisbury  Water  Supply  Co.  May  24,  1915,  common  stock 
to  the  amount  of.  $35,000,  the  proceeds  thereof  to  be  devoted  to 
acquiring  the  capital  of  the  Artesian  Water  Company;  preferred 
stock  to  the  amount  of  $35,000  and  bonds  to  the  amount  of  $70,000 
payable  at  not  exceeding  twenty  years  from  the  date  thereof  and 
bearing  interest  at  a  rate  not  exceeding  5  per  cent  per  annum,  and 
secured  by  a  first  mortgage,  said  bonds  to  be  issued  at  not  less  than 
par  and  accrued  interest,  the  proceeds  of  the  preferred  stock  and 
the  bonds  to  be  applied  to  the  obligations  of  the  company  on  account 
of  the  acquisition  of  certain  lands,  buildings,  machinery,  mains, 
sewers,  and  other  equipment. 

In  Be  New  Bedford  Gas  &  Edison  Light  Co.  June  3,  1916,  capital 
stock  to  the  amount  of  $260,000  to  be  issued  at  the  price  of  $200  per 
share,  and  the  proceeds  thereof  to  be  applied  to  the  payment  and 
cancelation  of  outstanding  promissory  notes  issued  for  permanent 
additions  and  extensions  to  the  plant  of  the  company. 

In  Be  West  Boston  Gas  Co.  June  18,  1915,  capital  stock  to  the 
par  value  of  $147,500  to  be  sold  at  $100  a  share,  proceeds  thereof 
to  be  applied  to  the  payment  and  cancelation  of  promissory  notes 
issued  by  the  company  for  additions  to  the  plant. 

In  Be  Plymouth  Gaslight  Co.  July  6,  1915,  capital  stock  to  the 
par  value  of  $40,000  to  be  sold  at  the  price  of  $100  per  share,  pro- 
ceeds thereof  to  be  devoted  to  the  pa}Tnent  and  cancelation  of  certain 
promissory  notes,  and  the  payment  of  the  cost  of  additions  to  the 
plant. 

In  Be  Southwick  Electric  Co.  July  12,  1915,  original  capital  stock 
to  the  par  value  of  $6,000,  the  proceeds  thereof  to  be  applied  to  the 
purchase  and  erection  of  lines^  street  lamps^  and  other  distribution 
equipment. 
P.U.R.1915B. 
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NEW  TORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DtSTRIGT. 

IN  EB  ULSTEB  &  DELAWARE  BAILROAD  COMPANY. 
[Decieion  No.  221;  Case  No,  4873.] 

Bates  ^^  Powers  of  Commission  ^  Mileage  boohs, 

1.  The  New  York  Commission  is  without  power  to  permit  a  rail- 
road company  authorized  by  statute  to  charge  a  maximum  fare  of  Z 
cents  per  mile  and  charging  a  maximum  fare  of  more  than  2  cents  per 
mile  to  increase  its  mileage  books  rates  from  2  cents  per  mile  to  3  cents 
per  mile,  although  its  return  from  passenger  service  may  be  inadequate, 
lince  S  60  of  the  railroad  law,  conmionly  known  as  the  mileage  book 
law,  which  absolutely  prohibits  the  company  from  charging  more  than 
2  cents  per  mile  for  such  books,  is  not  in  conflict  with  the  public  service 
law,  and  is  not,  expressly  or  by  implication,  repealed  by  it. 

Constitutional  law  ^^  Rate-maMng  power  •^  Delegations. 

2.  The  power  to  fix  rates,  being  purely  a  legislative  function,  Hb 
delegation  should  be  in  express  terms,  and  not  by  implication,  or,  at 
least,  the  implication  should  be  so  undeniably  manifest  as  to  be  the 
substantial  equivalent  of  an  expressed  declaration. 

[July  6, 1916.] 

Application  of  the  petitioner,  a  railroad  company,  for  ap- 
proval of  an  increase  in  its  mileage  book  rates  under  §  49  of 
the  Public  Service  Commissions  law ;  denied. 

Appearances:  H.  H.  Flemming,  and  Lewis  E.  Carr  for  the 
applicant;  Frank  H.  Deal  for  the  Grand  Council  of  New  York 
State  of  the  United  Commercial  Travelers  of  America ;  William 
D.  Brinnier  for  the  town  board  of  the  town  of  Olive,  for  the 
village  of  Pine  Hills,  for  TJ.  S.  Grant  Cure,  and  for  various 
residents  along  the  line  of  the  railroad ;  George  Speenburgh  for 
the  village  board  of  the  village  of  Fleischmanns ;  E.  W.  Elmore, 
president,  W.  H.  Lee,  vice  president,  and  J.  F.  Thompson,  at- 
torney, for  the  Chamber  of  Commerce. 

Van  Santvoordy  Chairman:  This  is  an  application  of  Ae 
Ulster  &  Delaware  Eailroad  Company  for  leave  to  increase  its 
mileage  book  rates  from  2  cents  per  mile  to  3  cents  per  mile, 
upon  the  grounds  that  its  returns  for  passenger  service  rendered 
are  inadequate,  and  that  the  cost  of  transportation  per  passenger 
mile  is  in  excess  of  its  present  mileage  book  rate,  and  that  pas- 
sengers using  mileage  tickets  are  accordingly  being  carried  at 
a  loss  to  the  railroad  company. 
P.U.R.1916E. 
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The  Ulster  &  Delaware  Railroad  Company  was  organized  in 
1901  by  consolidation  of  previously  incorporated  railroad  cor- 
porations,  its  lines  are  more  than  100  miles  in  length,  it  is  al- 
lowed by  law  to  charge  a  Tnaximiim  fare  of  not  to  exceed  3  cents 
a  mile,  and  does  charge  more  than  2  cents  per  mile.  Within  the 
terms  of  the  decision  in  Purdy  v.  Erie  R.  Co.  162  N.  Y.  42, 
48  L.R.A.  669,  66  N.  E.  508,  the  petitioner  is  accordingly  sub- 
ject to  the  requirements  of  §  60  of  the  railroad  law  [chap.  49 
of  the  Consolidated  Laws,  §  60]  commonly  known  as  the 
mileage  book  law,  and  which  reads  as  follows: 

"Issue  and  use  of  mileage  books. — ^Every  railroad  corporation 
operating  a  railroad  in  this  state,  the  line  or  lines  of  which  are 
more  than  100  miles  in  length,  and  which  is  authorized  by  law 
to  charge  a  TnniriTmiTn  fare  of  more  than  2  cents  per  mile,  and 
not  more  than  3  cents  per  mile,  and  which  does  charge  a  maxi- 
mum fare  of  more  than  2  cents  per  mile,  shall  issue  mileage 
books  having  either  600  or  1,000  coupons  attached  thereto,  en- 
titling the  holder  thereof,  upon  complying  with  the  conditions 
hereof,  to  travel  either  600  or  1,000  miles  on  the  line  or  lines 
of  such  railroad,  for  which  the  corporation  may  charge  a  sum 
not  to  exceed  2  cents  per  mile.  Such  mileage  books  shall  be  kept 
for  sale  by  such  corporation  at  every  ticket  office  of  such  cor- 
poration in  an  incorporated  village  or  city,  and  any  of  such 
books  shall  be  issued  immediately  upon  application  therefor. 
Upon  presentation  of  such  mileage  book  to  a  conductor  on  any 
train,  on  any  line  of  railroad  owned  or  operated  by  said  rail- 
road corporation,  the  holder  thereof,  or  any  member  of  his 
family  or  firm,  or  any  salesman  of  his  firm,  shall  be  entitled 
to  travel  for  a  number  of  miles  equal  to  the  number  of  coupons 
detached  by  such  conductor.  Such  mileage  book  shall  entitle 
the  holder  thereof  to  the  same  rights  and  privileges  in  respect 
to  the  transportation  of  person  and  property  to  which  the  high- 
est class  ticket  issued  by  such  corporation  would  entitle  him. 
Such  mileage  books  shall  be  good  until  all  coupons  attached 
thereto  have  been  used.  Any  railroad  corporation  which  shall 
refuse  to  issue  a  mileage  book,  as  provided  by  this  section,  or  in 
violation  hereof,  to  accept  such  mileage  book  for  transportation, 

shall  forfeit  $50,  to  be  recovered  by  the  party  to  whom  such 
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refusal  is  made ;  but  no  action  can  be  maintained  therefor  unless 
commenced  within  one  year  after  the  cause  of  action  accrues." 

[1]  Authority  to  grant  this  application  is  predicated  upon 
§  49  of  the  Public  Service  Commissions  law,  from  which  are 
mainly  derived  the  powers  of  the  Commission  to  fix  railroad 
rates  and  service.  The  majority  of  the  Commission  are  of 
opinion  that  it  has  no  power  to  grant  the  relief  prayed  for,  be- 
cause of  the  express  requirements  of  §  60  of  the'  railroad  law, 
which  section  we  find  has  never  been  repealed,  expressly  or  by 
implication,  and  to  modify,  suspend,  or  disregard  which  the 
Commission  is  without  authority.  In  arriving  at  this  determin- 
ation, we  have  not  overlooked  §  127  of  the  Public  Service 
Commissions  law,  which  provides  that  "All  other  acts  and 
parts  of  acts  otherwise  in  conflict  with  this  act  are  hereby  re- 
pealed." The  mileage  book  law,  as  will  become  manifest  in 
the  ensuing  discussion,  no  more  conflicts  with  the  Public  Serv- 
ice Commissions  law  than  does  the  law  prescribing  the  maxi- 
mum rates  for  common  carriers,  the  "80  cent  gas  law"  for  New 
York  city,  and  various  other  statutory  requirements,  approval 
of  any  violation  of  which,  as  will  be  hereafter  pointed  out,  are 
especially  excluded  from  those  general  supervisory  powers  with 
which  the  Commission  has  been  invested. 

It  will  be  conceded  that  standing  by  itself,  §  57  of  the  rail- 
road law  fixes  at  3  cents  per  mile  the  maximum  rate  of  fare 
allowed  in  this  state  for  the  transportation  of  a  passenger  by 
any  railroad  corporation  whose  lines  exceed  100  miles  in  length ; 
and  similarly,  that  standing  by  itself,  the  so-called  mileage  book 
law  (§  60  of  the  railroad  law)  compels  every  such  corporation 
which  may  charge  up  to  3  cents  per  mile,  and  actually  charges 
more  than  2  cents  per  mile,  to  issue  mileage  books  at  not  to 
exceed  2  cents  per  mile.  It  is  now  proposed  to  allow  the  Ulster 
&  Delaware  Railroad  Company,  which  admittedly  is  subject 
to  the  requirements  of  the  statutes  quoted,  to  issue  mileage  books 
at  3  cents  per  mile,  because  of  its  necessities  in  respect  of  that 
reasonable  average  return,  etc.,  to  which  it  is  entitled  under  the 
law.  In  other  words,  the  petitioner,  which  since  its  organiza- 
tion in  1901  has,  in  compliance  with  law,  issued  its  mileage 
books,  being  a  form  of  reduced  fare  ticket,  at  the  rate  of  2  cents 

per  mile,  which  is  the  maximum  legal  rate  for  such  mileage, 
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now  asks  leave  to  issue  such  mileage  books  at  the  rate  of  3  cents 
per  mile,  being  the  maximum  rate  of  fare  which  it  is  permitted 
by  law  to  charge  for  any  form  of  ticket. 

The  mileage  book  law  was  enacted  in  1895.  It  was  not  re- 
pealed when  the  Public  Service  Commissions  law  was  enacted. 
On  the  contrary,  when  under  chapter  480  of  the  Laws  of  1910 
the  Public  Service  Commissions  law  was  re-enacted  as  diapter 
48  of  the  Consolidated  Laws,  the  Mileage  book  law  was  re- 
enacted  in  its  then  precise  form  in  chapter  481  of  the  Laws  of 
1910,  known  as  chapter  49  of  the  Consolidated  Laws.  It  has 
thus  not  only  never  been  expressly  repealed,  but  having  been 
re^nacted  under  numerically  later  chapters  of  the  Laws  of 
1910  and  of  the  Consolidated  Laws  respectively  than  the  cor- 
responding chapter  enumeration  of  the  re-enacted  Public  Serv- 
ice Commissions  law  in  that  year,  the  difficulties  of  any  argu- 
ment that  it  has  been  repealed  by  implication  are  intensified. 
Let  us  assume,  as  I  think  we  must,  that  no  such  repeal  has  ever 
been  made  or  intended.  But  if  the  present  application  is  grant- 
ed, as  far  as  the  petitioner  and  its  patrons  are  concerned,  the 
mileage  book  law  will  be  practically  repealed  by  this  Commis- 
sion,— in  all  respects,  at  least,  except  the  naked  privilege  of 
purchasing  that  particular  form  of  ticket  at  the  identical  rate 
charged  for  a  ticket  in  the  ordinary  form.  There  can  be  no 
doubt  that  the  right  to  buy  a  mileage  book  containing  600  or 
1,000  coupons  at  precisely  the  same  rate  charged  for  an  ordinary 
ticket,  and  thus  to  pay  in  advance  for  more  transportation  than 
one  requires  at  the  time,  is  at  best  only  a  theoretical  privilege; 
so  that  to  grant  the  present  application  would  actually  amount 
to  a  repeal  of  the  law  by  this  Commission.  Such  authority  is 
quite  beyond  its  power.  The  repeal  of  a  statute  is  a  legislative 
act — quite  as  much  as  the  determination  of  its  constitutionality 
is  a  judicial  one.  The  legislature  has  never  been  chary  about 
passing  laws.  After  twenty  successive  legislatures  have  failed 
to  embrace  their  respective  opportunities  to  repeal  the  mileage 
book  law,  which  in  the  meantime  has  been  on  several  occasions 
either  expressly  re^nacted  or  impliedly  approved,  I  think  we 
may  fairly  consider  that  the  law-making  power  of  this  state 

has  intended  this  mileage  book  requirement  to  stand,  rather 
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than  assTime  that  the  legislature  has,  by  implication,  delegated 
to  the  Public  Service  Commission  authority  to  repeal  it 

Here,  then,  we  have  a  mandatory  statute  which  has  been  up- 
on the  books  for  a  generation.  Its  obvious  intent  is  to  afford 
the  traveling  public  an  absolute  right  to  purchase  mileage  books 
at  not  to  exceed  2  cents  per  mile  from  any  railroad  corpora- 
tion in  this  state  whose  lines  exceed  100  miles  in  length,  pro- 
vided such  railroad  is  authorized  by  law  to  charge  at  the  rate 
of  3  cents  per  mile  as  a  maximum,  and  actually  does  charge 
more  than  2  cents  per  mile  for  its  ordinary  tickets.  This  re- 
quirement became  a  law  twelve  years  before  the  Public  Service 
Commission  was  created,  and  three  years  after  the  latter  event, 
during  a  general  codification  of  the  statutes,  it  was  expressly 
re-enacted.  The  legislature  has  never  repealed  it,  has  never 
manifested  intent  to  repeal  it,  has  never  authorized  the  Public 
Service  Commission  to  repeal  it  Its  language  is  clear  and 
explicit,  and  its  requirement  that  mileage  books  at  not  to  ex- 
ceed a  specific  price  shall  be  sold  by  certain  railroads — of  which 
the  court  of  last  resort  has  decided  that  this  petitioner  is  one 
(Parish  v.  Ulster  &  D.  R.  Co.  192  N.  Y.  863,  85  N.  E.  153)— 
is  absolutely  without  qualification  or  reserve.  In  the  teeth  of 
these  facts,  which  have  remained  unchallenged  for  twenty  years, 
this  Commission  is  now  asked  to  legalize  the  sale  of  a  mileage 
form  of  "reduced  fare"  ticket  at  the  maximum  rate  allowed 
by  law  for  the  ordinary  form  of  ticket.  Any  such  authority  in 
the  Commission  must  be  found,  if  at  all,  in  other  statutory  pro- 
visions which  either,  expressly  or  by  plain  implication,  em- 
power the  Commission  to  either  disregard  §  60  of  the  railroad 
law,  or  for  the  time  being  suspend  its  operation. 

I  am  aware  of  only  three  provisions  of  the  Public  Service 
Commissions  law  upon  which  legislative  intent  as  to  this  ques- 
tion may  be  predicated.  These  provisions  are  found  in  §§  26, 
33,  and  49  of  that  law. 

Section  26  of  the  Public  Service^  Commissions  law,  whidi 
relates  generally  to  "just  and  reasonable  charges  for  transpor- 
tation of  persons  and  property,"  provides  that — 

"All  charges  made  or  demanded  by  any  such  oorporation^ 
person,  or  common  carrier  for  the  transportation  of  passengers 
or  property,  or  for  any  service  rendered  or  to  be  rmdered  in 
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connection  therewith,  as  defined  in  §  2  of  thig  chapter,  shall 
be  just  and  reasonable,  and  not  more  than  allowed  by  law  or 
by  order  of  the  Commission  having  jurisdiction  and  made  as 
authorized  by  this  chapter.  Every  unjust  or  unreasonable 
charge  made  dr  demanded  for  any  such  service  or  transporta- 
tion of  passengers  or  property,  or  in  connection  therewith,  or 
in  excess  of  that  allowed  by  law  or  by  order  of  the  ConMuission, 
is  prohibited." 

Surely  no  stress  can  be  laid  upon  this  language  as  indicative 
of  any  intent  by  the  Legislature  that  this  Commission  shall  have 
power  to  disregard,  modify,  or  suspend  the  operation  of  an 
express  statutory  requirement  which  goes  contrary  to  the  Com- 
mission's idea  of  just  and  reasonable  rates.  Section  26  is  in 
fact  only  a  declaration  that  the  rates  for  transportation  in  the 
state  shall  be  just,  reasonable,  and  lawful.  If  considered  hi 
all  in  the  present  discussion,  it  should  be  r^arded  a&  making 
against  rather  than  for  the  proposition  that  the  Commission 
has  power  in  the  premises.  It  expressly  forbids  any  chai^ 
for  transportation  in  excess  of  that  allowed  by  law,  and  it  is 
properly  to  be  construed  as  forbidding  also  any  charge  for  trans- 
portation in  excess  of  such  lesser  rate  than  the  maximum  al- 
lowed by  law  in  case  such  lesser  rate  shall  have  been  fixed  by 
order  of  the  Commission.  This  is  precisely  the  situation  con- 
templated by  §  49,  hereafter  considered,  which  authorizes  the 
Commission  under  certain  circumstances  to  fix  the  maximum 
rates  to  be  charged  for  transportation  of  persons  or  property 
"notwithstanding  that  a  higher  rate,  fare,  or  charge  has  been 
heretofore  authorized  by  statute." 

While  subdivision  4  of  §  33  seems  to  be  mainly  relied  upon 
as  authorizing  the  Commission  to  allow  an  increase  in  mileage 
book  rates  over  the  statutory  maximum  fixed  by  §  60  of  the 
railroad  law,  I  believe  such  a  deduction  is  unwarranted  by  the 
ordinary  rules  of  statutory  construction.  After  prohibiting 
transportation  by  common  carriers  until  publication  of  their  re- 
spective rate  schedules,  providing  that  only  rates  fixed  shall  be 
charged,  prohibiting  passes,  and  making  elaborate  provisions  in 
r^ard  to  free  carriage  and  reduced  rates  in  exceptional  cases, 
§  33  concludes  with  subdivision  4,  which  reads  as  follows: 

"]S'othing  in  this  section  or  in  any  other  provision  of  law 
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shall  be  deemed  to  limit  the  power  of  the  Commission  to  require 
the  sale  of,  and  upon  investigation  prescribe  reasonable  and 
just  fares  as  the  maximum  to  be  charged  for,  commutation, 
school  or  family  commutation,  mileage  tickets  over  railroads  or 
street  railroads,  joint  interchangeable  mileage  'tickets,  round- 
trip  excursion  tickets,  or  any  other  form  of  reduced  rate  pas- 
senger tickets  over  such  railroads  or  street  railroads;  provided 
that  all  special  round-trip  excursion  tickets,  the  sale  of  which 
is  limited  to  less  than  thirty  days,  except  round-trip  excursion 
tickets  to  the  state  fair  and  return  during  the  holding  thereof, 
shall  be  deemed  exempt  from  such  regulation  by  the  Commis- 
sion/' 

A  careful  reading  of  the  entire  section  in  the  form  of  its 
original  inclusion  in  the  Public  Service  Commissions  law,  and 
as  thereafter  variously  amended,  leads  to  the  inevitable  con- 
clusion that  subdivision  4  is  simply  a  "saving  clause"  to  certain 
distinct  statutory  provisions  and  requirements  entirely  dis- 
sociated from  the  question  at  issue — such  saving  clause  hav- 
ing been  inserted  without  the  slightest  intent  on  the  part  of  the 
legislature  of  thereby  and  in  itself  enlarging  or  even  defining 
the  powers  of  the  Commission  elsewhere  created  and  specifically 
prescribed.  But  even  if  subdivision  4,  could  be  properly  con- 
sidered as  reflecting  such  legislative  intent,  the  utmost  that  could 
reasonably  be  urged  in  that  respect  is  that  the  paragraph  recog- 
nizes the  right  of  the  Commission  to  fix  the  rates  which  may  be 
charged  for  any  form  of  reduced  rate  passenger  ticket,  such 
rates,  however,  to  be  confined  "within  lawful  limits,"  to  quote 
the  language  of  the  statute  upon  an  analogous  subject.  (Fixing 
Eates  for  Gas  and  Electricity,  §  72  of  P.  S.  C.  Law.)  Mileage 
♦books  at  2  cents  per  mile,  or  less,  are  "a  form  of  reduced  rate 
passenger  ticket"  when  the  issuing  corporation  charges  more 
than  at  the  rate  of  2  cents  per  mile  for  its  everyday  form  of 
ticket;  but  mileage  books  at  the  maximum  rate  permitted  by 
law  would  be  a  "reduced  rate"  ticket  in  form  only,  and  most 
shadowy  form,  at  that.  The  average  individual  would  certain- 
ly find  in  such  a  "reduced  rate"  ticket  rather  more  form  than 
substance.  The  fact  that  the  l^slature  never  contemplated 
the  compulsory  sale  of  mileage  books  except  at  a  reduced  rate 
is  manifest  in  that  the  statute  requires  the  sale  of  such  books 
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only  in  case  the  railroad  charges  as  its  maximum  fare  more 
than  2  cents. 

This  brings  us  to  a  consideration  af  §  49  of  the  Public  Serv- 
ice Commissions  law,  where,  if  at  all,  and  fortifi^  as  may  be 
by  argument  based  upon  the  general  intent  of  that  law,  may  be 
found  authority  for  the  broad  proposition  that  a  department 
created  by  legislative  act  may,  in  its  discretion,  annul  the  posi- 
tive requirements  of  another  legislative  act  in  existence  at  the 
time  of  the  creation  of  such  department  and  then  and  there- 
after unrepealed. 

The  first  paragraph  of  subdivision  1  of  §  49  reads  as  follows : 

"1.  Whenever  either  Conmiission  shall  be  of  opinion,  after 
a  hearing  had  upon  its  own  motion  or  upon  a  complaint,  that 
the  rates,  fares,  or  charges  demanded,  exacted,  charged,  or  col- 
lected by  any  common  carrier,  railroad  corporation,  or  street 
railroad  corporation  subject  to  its  jurisdiction  for  the  trans- 
portation of  persons  or  property  within  the  state,  or  that  the 
regulations  or  practices  of  such  common  carrier,  railroad  cor- 
poration, or  street  railroad  corporation  affecting  such  rates  are 
unjust,  unreasonable,  unjustly  discriminatory,  or  unduly  pref- 
erential, or  in  anywise  in  violation  of  any  provision  of  law, 
or  that  the  maximum  rates,  fares,  or  charges,  chargeable  by 
any  such  common  carrier,  railroad,  or  street  railroad  corpora- 
tion are  insufficient  to  yield  reasonable  compensation  for  the 
service  rendered,  and  are  unjust  and  unreasonable,  the  Com- 
mission shall  with  due  regard,  among  other  things,  to  a  reason- 
able average  return  upon  the  value  of  the  property  actually 
used  in  the  public  service,  and  to  the  necessity  of  making  reser- 
vation out  of  income  for  surplus  and  contingencies,  determine 
the  just  and  reasonable  rates,  fares,  and  charges  to  be  thereafter 
observed  and  in  force  as  the  maximum  to  be  charged  for  the 
service  to  be  performed,  notwithstanding  that  a  higher  rate, 
fare,  or  charge  has  been  heretofore  authorized  by  statute,  and 
shall  fix  the  same  by  order  to  be  served  upon  all  conomon  car- 
riers, railroad  corporations,  or  street  railroad  corporations  by 
whom  such  rates,  fares,  and  charges  are  thereafter  to  be  ob- 
served." 

And  so  much  of  the  second  paragraph  of  said  subdivision  1 
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as  may  be  considered  germane  to  the  precise  point  involved 
reads  as  follows: 

"Whenever  either  Commission  shall  be  of  the  opinion,  after 
a  hearing  had  upon  its  own  motion,  or  upon  a  complaint,  that 
the  rates,  fares,  or  charges  demanded,  exacted,  charged,  or  col- 
lected by  any  common  carrier,  railroad  corporation,  or  street 
railroad  corporation  subject  to  its  jurisdiction  for  excursion, 
school  or  family  commutation,  commutation  passenger  tickets, 
half  fare  tickets  for  the  transportation  of  children  under  six  years 
of  age,  or  any  other  form  of  reduced  rate  tickets  for  the  transpor- 
tation of  persons  within  the  state,  or  joint  interchangeable  mileage 
tickets,  with  special  privileges  as  to  the  amount  of  free  baggage 
that  may  be  carried  under  mileage  tickets  of  1,000  miles  or 
more  within  the  state,  or  that  the  regulations  or  practices  of 
such  common  carrier,  railroad  corporation,  or  street  railroad 
corporation  affecting  such  rates  are  unjust,  unreasonable,  un- 
justily  discriminatory,  and  unduly  perferential,  or  in  anywise 
in  violation  of  any  provision  of  law,  or  that  the  maximum  rates, 
fares,  or  charges  collected  or  charged  for  any  of  such  forms  of 
reduced  fare  passenger  transportation  tickets  by  any  such  com- 
mon carrier,  railroad  or  street  railroad  corporation  are  insuffi- 
cient to  yield  reasonable  compensation  for  the  service  rendered, 
and  are  unjust  and  unreasonable,  .  .  .  the  Commission 
shall,  with  due  regard,  among  other  things,  to  a  reasonable 
average  return  upon  the  value  of  the  property  actually  used  in 
the  public  service  and  to  the  necessity  of  making  reservation 
out  of  income  for  surplus  and  contingencies,  determine  the  just 
and  reasonable  rates,  fares,  and  charges  to  be  thereafter  ob- 
served and  enforced  as  the  maximum  to  be  charged  for  such 
mileage,  excursion,  school  or  family  commutation,  commuta- 
tion, half  fare,  or  any  other  form  of  reduced  rate  tickets  for 
the  transportation  of  persons,  or  joint  interchangeable  mileage 
tickets  with  special  pri-vHlleges  as  aforesaid.     .     .     ." 

In  these  two  paragraphs  are  to  be  found  all  the  power  which 
the  legislature  has  in  express  terms  conferred  upon  the  Com- 
mission to  fix  the  rates  of  and  the  maximum  to  be  charged  by 
carriers  for  all  sorts  of  tickets  for  transportation  of  persons 
within  this  state.  Precisely  what  has  been  said,  then,  in  de- 
fining this  power!  According  to  the  language  used,  whenever 
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the  Commission  is  of  opinion  that  the  rates  charged  for  trans^ 
portation  by  any  common  carrier,  or  the  regulation  or  practices 
of  such  carrier  affecting  such  rates  are  unjust,  unduly  pref- 
erential, or  discriminatory,  or  in  anywise  in  violation  of  laws; 
or  that  the  maximum  rates  chargeable  by  such  carrier  are  in- 
sufficient to  yield  a  reasonable  compensation  for  the  service 
rendered,  the  Commission  shall,  with  due  regard  to  a  reasonable 
average  return,  etc.,  determine  the  maximum  rates  to  be  there- 
after in  force.  But  the  sale  of  mileage  at  more  than  2  cents 
per  mile  by  a  carrier  circumstanced  as  is  the  petitioner  would 
be  in  direct  ^Violation  of  law;''  namely,  of  the  mileage  book 
law  above  quoted.  How,  then,  in  view  of  the  language  used 
can  it  be  contended  that  the  legislature  intended  to  empower  the 
Commission  to  do  anything  more  than  to  fix  rates  within  the 
established  legal  maximum?  And  if  there  is  any  doubt  on 
the  subject,  is  it  not  dispelled  by  the  qualifying  words,  that 
sach  maximum  may  be  fixed  ^^notwithstanding  that  a  highei 
rate  or  charge  has  been  heretofore  authorized  by  statute  ?"  If 
the  legislature  intended  that  the  Commission  might  permit  a 
rate  to  be  raised  above  the  maximum  provided  by  law,  and  in 
formulating  such  power  considered  it  necessary  to  use  an  ex- 
planatory clause,  why  did  it  not  use  the  comprehensive  phrase 
'^notwithstanding  a  different  rate"  had  theretofore  been  author^ 
ized  by  statute?  In  short,  if  the  intention  was  to  clothe  the 
Conunission  with  absolute  discretion  in  fixing  railroad  rates, 
without  regard  to  existing  statutory  maximums,  why  all  this 
pains  to  explain  that  lesser  rates  than  such  maximum  might  be 
compelled,  while  leaving  it  unsaid  that  rates  higher  than  such 
maximum  might  similarly  be  fixed  ? 

So  far,  therefore,  as  may  be  gathered  froi^  the  express  word- 
ing of  the  statute,  in  a  search  for  the  alleged  authority  of  the 
Commission  to  permit  the  sale  of  mileage  books  by  the  ap- 
plicant carrier  at  3  cents  per  mile,  we  must  as  a  last  resort  look 
to  the  2d  paragraph  of  subdivision  1  of  §  49  above  quoted. 
The  first  paragraph  of  that  subdivision  having  defined  the  Com- 
mission's powers  to  fix  carriers'  rates  generally,  the  second  para- 
graph particularizes  as  to  all  forms  of  reduced  rate  tickets. 
Careful  comparison  of  the  two  paragraphs  discloses  that  the 
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identical  with  that  used  in  the  former  paragraph  in  reference 
to  fares  generally,  the  words,  "in  violation  of  law,"  appearing 
in  both  paragraphs  in  precisely  the  same  relation.  It  is  true 
that  the  explanatory  clause  in  the  first  paragraph  ("notwith- 
standing that  a  higher  rate,"  etc.,)  is  not  found  in  the  second 
paragraph.  But  that  fact  is  quite  inconsequential ;  having  been 
used  in  qualification  of  the  general  power  and  with  the  effect 
stated  above,  no  contrary  inference  may  properly  be  drawn 
from  its  nonappearance  in  the  particular  and  lesser  proposition. 
And  as  already  stated,  the  use  of  the  words,  "or  in  anywise  in 
violation  of  law,"  without  any  other  qualification  or  explana- 
tion, leads  inevitably  to  the  conclusion  that  the  authority  in- 
tended to  be  delegated  is  restricted  to  fixing  rates  within  the 
established  legal  maximums.  In  cases  where  the  charged  rates 
prove  to  be  inadequate,  unjust,  or  otherwise  improper,  the  Com- 
mission may  allow  an  increase,  but  not  beyond  the  limit  fixed 
by  statute  as  a  maximum;  and  "notwithstanding"  the  fact  that 
the  carrier  is  authorized  by  such  statute  to  charge  up  to  the  pre- 
scribed maximum,  it  is  nevertheless  to  be  bound  by  the  deter- 
mination of  the  Commission  for  a  lesser  rate. 

This,  to  our  mind,  is  the  obvious  intent  of  the  statute,  and  it 
is  to  be  particularly  observed  that  this  conclusion  does  not,  as 
has  been  urged,  limit  the  rate-making  functions  of  the  Commis- 
sion to  reducing  rates.  The  power  of  the  Commission  to  ap- 
prove an  increase  in  rates  as  well  as  to  order  a  decrease  is  un- 
questioned, but  any  such  increase  may  not  be  in  excess  of  the 
limit  clearly  defined  by  law  as  a  maximum  in  the  particular  case. 
Thus  a  carrier,  like  the  petitioner,  which  has  been  charging  1^ 
cents  for  mileage,  or  at  the  rate  of  2  cents  or  more  per  mile  for 
an  ordinary  ticket,  ^imay  be  authorized  to  increase  such  rates  re- 
spectively to  2  cents  and  3  cents  per  mile. 

In  support  of  the  foregoing  conclusion  we  are  fortunately 
not  without  abundant  evidence  outside  of  that  found  in  the 
precise  terms  of  the  provisions  of  ihe  Public  Service  Commis- 
sions law  thus  far  under  review.  Thus  the  maximum  rate  of 
3  cents  per  mile  prescribed  by  §  57  of  the  railroad  law  for  such 
carriers  as  the  petitioner  is  made  expressly  and  in  terms  "sub- 
ject to  the  provisions  of  the  Public  Service  Commissions  law.'* 
While  no  one  has  thus  far  ventured  to  claim  that  these  words  of 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IN  RE  tXLSTER  ft  D.  R.  CO.  137 

limitation  imply  power  in  the  Commission  to  permit  a  carrier 
to  increase  its  general  rates  above  the  maximum  fixed  by  §  67 — 
for  example,  to  allow  the  petitioner  corporation  to  charge  at  the 
rate  of  5  or  even  10  cents  per  mile  for  an  ordinary  ticket  in- 
stead of  the  3-cent  rate  prescribed — ^the  excercise  of  such  a  power 
would  in  its  essence  not  differ  in  the  slightest  from  that  of  au- 
thorizing the  sale  of  mileage  books  at  more  than  the  statutory 
maximum  therefor.  But  whether,  as  we  believe,  the  true  con- 
struction of  the  words,  "subject  to  the  provisions  of  the  Pub- 
lic Service  Commissions  law,"  which  qualify  the  ^^maximum 
rates"  provisions  of  §  57,  is  that  the  privilege  to  carriers  of 
charging  such  maximum  rates  is  subject  to  the  authority  of  the 
Commission  to  require  transportation  to  be  furnished  at  less 
than  such  maximum  rates,  instead  of  placing  these  maximum 
rates  also  within  the  discretion  of  the  Commission,  there  is  to 
be  noted  the  very  significant  fact  that  the  mileage  book  law  con- 
tains no  such  qualification.  Subject  to  the  provisions  of  the 
Public  Service  Commissions  law,  maximum  rates  of  fare  charge- 
able by  common  carriers  shall  be  thus  and  so ;  but  the  maximum 
fare  of  mileage  books  shall  be  2  cents  per  mile,  absolutely  with- 
out reference  to  or  hindrance  from  the  Public  Service  Commis- 
sions law.  How  are  we  to  explain  the  inclusion  of  the  qualifica- 
tion in  the  case  of  §  57  and  its  absence  in  the  case  of  §  60  ? 
Only  upon  the  theory  that  the  legislature  intended  the  Conmiis- 
sion  to  have  no  power  to  repeal,  modify,  suspend  the  operation 
of,  or  in  any  way  disregard  the  express  requirement  of,  §  60, 
that  in  certain  cases  the  traveling  public  shall  enjoy  the  privi- 
lege of  buying  mileage  books  at  the  rate  of  not  to  exceed  2  cents 
per  mile. 

We  recognize  the  force  of  the  argument  that  the  public  ought 
not  to  enjoy  a  privilege  of  this  sort  when  a  profitable  operation 
of  the  enterprise  is  thereby  jeopardized.  But  is  not  that,  under 
the  circumstances,  purely  a  matter  between  the  carriers  and  the 
legislature  ?  As  it  is  pointed  out  in  the  Purdy  Case,  162  N".  Y. 
42,  48  L.E.A.  669,  56  N.  E.  608,  the  mileage  book  law  imposes 
no  unlawful  burden  or  undue  hardship  upon  the  carrier  sub- 
ject to  its  requirement,  for  the  reason  that  the  latter  becomes  a 
corporation  with  full  knowledge  of  this  particular  obligation. 

Acceptance  of  the  privil^e  to  be  a  corporation  of  course  in- 
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volves  acceptance  of  obligations  incidentally  imposed.  In  the 
case  of  the  applicant,  which  was  formed  by  a  consolidation  six 
years  before  the  Public  Service  Commissions  law  was  enacted, 
the  burden  of  this  mileage  book  law  became  as  inevitable  as  the 
payment  of  taxes;  or  as  the  charter  restriction  to  a  2  cents  per 
mile  fare  which  was  imposed  upon  the  [old]  New  York  Cen- 
tral Railroad  by  its  acceptance  of  such  charter.  (See  f  2  of 
subdivision  6  of  §  57  of  the  railroad  law.) 

There  is  still  another  provision  of  law  which  makes  against 
the  argument  that  the  legislature  intended  to  clothe  the  Commis- 
sion with  fuU  power  to  raise  and  lower  existing  rates  without 
regard  to  statutory  maximums.  It  is  found  in  §§  66  and  72  of 
the  Public  Service  Commissions  law.  Subdivision  6  of  §  66 
empowers  the  Commission  to  determine  and  prescribe  proper 
rates  and  charges  for  gas  and  electricity  "notwithstanding  that 
a  higher  rate  or  charge  has  heretofore  been  authorized  by  stat- 
ute"— ^the  precise  qualification  to  the  authority  conferred  as  to 
rates  of  common  carriers;  while  §  72,  which  prescribes  the  pro- 
cedure in  such  cases,  declares  that  the  Commission  may  "within 
lawful  limits  fix  the  maximum  price  of  gas  or  electricity  not 
exceeding  that  fixed  by  statute."  Here,  then,  in  the  case  of 
the  only  other  public  service  corporations  besides  common  car- 
riers which  were  originally  subject  to  the  Public  Service  Com- 
missions law,  we  find  in  even  plainer  terms  the  same  restric- 
tion upon  the  rate-making  power  of  the  Commission,  which  in 
a  case  of  increase  is  limited  to  any  existing  maximum  created 
by  law.  Why  shotdd  the  Commission  be  accorded  greater  pow- 
ers in  transportation  rate  making  than  in  fixing  rates  for  gas 
and  electricity?  And  if  there  is  no  adequate  reason  for  such  a 
distinction,  with  the  necessarily  conceded  absence  of  unlimited 
authority  in  the  case  of  rates  for  lighting  and  power,  what  be- 
comes of  the  argument  of  "legislative  intent"  in  the  case  of 
transportation  rates  ?  We  say,  "conceded"  absence  of  authority 
in  the  case  of  lighting  and  power  rates,  because  it  would  have 
been  a  bold  Commission  which,  in  the  face  of  the  "80  cent  gas 
law,"  would  have  allowed  the  Consolidated  Gas  Company  to  in- 
crease its  rate  to  more  than  the  maximum  thus  fixed  by  statute. 

In  further  exploration  of  this  alleged  "legislative  intent"  to 

clothe  the  Commission  with  unrestricted  power  in  rate  regula- 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


IK  RE  ULSTER  &  D.  R.  CO.  139 

tion,  we  may  properly  examine  the  provisions  of  the  statute  in 
reference  to  regulating  the  rates  of  the  only  other  public  service 
corporations  covered  by  the  Public  Service  Commissions  law, 
namely,  telephone  and  telegraph  corporations,  which  were 
brought  within  the  jurisdiction  of  this  Commission  by  the  amend- 
ment of  1910.  The  right  to  regulate  such  rates  is  found  in 
§  97,  which  follows  substantially  the  phraseolc^  of  the  sections 
governing  regulation  of  rates  of  carriers  and  light  and  power 
corporations,  except  that  the  qualifying  clause,  "notwithstanding 
that  a  higher  rate  has  been  heretofore  authorized  by  statute,"  is 
omitted.  Now  one  of  two  inferences  may  be  drawn  from  the 
omission  of  this  clause  in  §  97:  First,  that  its  inclusion  was 
deemed  unnecessary,  either  because  no  statutory  rates  for  tele- 
phone service  had  theretofore  been  established,  or  because  of  the 
broad  provision  of  the  last  paragraph  of  subdivision  2  of  the 
section  quoted,  that  nothing  contained  therein  "shall  be  con- 
strued as  giving  to  the  Commission  power  to  make  any  order, 
direction,  or  requirement  requiring  any  telegraph  corporation 
or  telephone  corporation  to  perform  any  act  which  is  in  viola- 
tion of  any  law  of  this  state."  If  such  is  the  proper  inference, 
of  course  no  significance  whatsoever  attaches  to  the  omission  of 
the  clause  referred  to.  The  other  inference  is  that  the  clause 
was  omitted  for  the  express  reason  that  in  the  case  of  telephone 
charges  the  legislature  intended  that  the  Commission  should 
bave  absolute  power  in  regulation.  But  if  such  significance 
should  be  given  to  the  exclusion  of  the  qualifying  clause  in  the 
provisions  for  regulating  telephone  and  telegraph  rates,  a  con- 
trary significance  should  be  given  to  its  inclusion  in  the  provi- 
sions which  govern  the  regulation  of  rates  in  the  other  cases. 

[2]  The  only  remaining  argument  seems  to  be  the  appeal 
ad  hominem.  As  stated  by  one  of  the  counsel,  "the  Public  Serv- 
ice Commissions  law  would  be  idle  legislation  if  construed  to 
authorize  the  Commission  to  inquire  and  determine  whether  or 
not  existing  rates  are  too  high  or  inadequate,  and  with  authority 
to  reduce  them  if  foimd  too  high,  but  without  power  to  increase 
them  if  considered  too  low.**  And,  as  e35)ressed  by  another,  "if 
the  Commission  is  vested  with  power  to  require  a  railroad  to 
seU  a  mileage  book  for  less  than  2  cents  per  mile  when  it  finds 
that  2  cents  per  mile  is  an  unreasonable  because  an  excessive 
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charge,  it  ought  to  have  the  right  to  increase  the  rate  above  2 
cents  per  mile  when  it  finds  such  a  rate  to  be  unreasonable  be- 
cause it  is  too  little."  These  considerations  might  fairly  be  ad- 
dressed to  the  legislature  in  support  of  a  proposition  to  repeal 
the  mileage  book  law,  but  they  have  not  part  in  an  argument  to 
establish  delegated  authority  to  disregard  an  express  statute. 
To  fix  rates  is  a  purely  legislative  function,  the  power  to  exercise 
which  is  not  to  be  lightly  assumed  although  actuated  by  whatso- 
ever lofty  motives  in  the  rounding  out  of  an  ideal.  While  it  is 
not  to  be  denied  that  the  legislature  has  power  to  delegate  sudh 
functions,  such  delegation  should  be  in  express  terms  and  not 
by  implication, — or  at  least  by  an  implication  so  undeniably 
manifest  as  to  be  the  substantial  equivalent  of  express  declara- 
tion. As  for  the  suggestion  so  gravely  urged,  that  the  Com- 
mission "ought  to  have"  the  power  invoked,  it  might  be  con- 
sidered as  to  the  point  if  we  were  discussing  the  question  of 
what  constitutes  an  ideal  regulative  law,  in  the  abstract  But 
the  concrete  question  before  us  is  not  what  the  legislature  ought 
to  have  done  in  formulating  the  Public  Service  Commissions 
law,  but  what  it  actually  has  done,  and  precisely  how  far  it  has 
gone  in  delegating  certain  of  its  law-making  functions  to  a  regu- 
lative department.  In  deciding  that  question,  we  are  not  to  be 
controlled  by  considerations  of  policy  by  general  propositions 
in  ethics,  or  by  accepted  ideals  in  law  making.  The  scope  and 
meaning  of  a  statute  of  this  kind,  if  unfortunately  lacking  in 
either  the  science  of  ideal  humanity  or  that  other  kind  of  ethics 
which  Kant  terms  "pure  morals,"  is  not  to  be  delimitated  by  the 
precepts  of  the  Sermon  on  the  Mount.  There  is  no  rule  of  statu- 
tory construction  which  directs  us  to  explore  the  labyrinth  of 
legislative  intent  by  the  light  of  the  moral  law.  There  are  even 
people  who  believe  that  the  legislature  has  been  known  to  enact 
laws  which  really  "ought"  not  to  have  been  made.  But  howso- 
ever plain  such  a  case  may  seem,  it  will  be  a  sorry  day  for  our 
scheme  of  government  when  a  department  created  by  the  legis- 
lature shall  assume  to  construe  its  statutory  powers  by  abstract 
propositions  of  right  and  wrong  as  bearing  upon  a  particular 
legislative  act  rather  than  by  the  ordinary  rules  of  law. 

In  arriving  at  our  conclusion,  we  have  not  overlooked  the  de- 
cision of  the  Missouri  supreme  court  in  State  ex  rel.  Missouri 
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Southern  R  C5o.  v.  Public  Service  Commission,  269  Mo.  704, 
168  S.  W.  1156.  That  decision  is  not  controlling  upon  this 
Commission,  and  we  do  not  accept  its  reasoning,  although  we 
are  in  accord  with  many  of  its  observations  as  to  the  propriety 
and  wisdom  of  intrusting  the  Public  Service  Commission  with 
unrestricted  power  in  rate  fixing.  While  not  denying  that  such 
power  might  properly  be  delegated  to  us  by  the  legislature,  we 
decline  to  assume  an  authority  which  has  not  been  assuredly 
created  and  plainly  defined. 
The  application  must  be  denied. 

Eodson  and  Irvine,  Commissioners,  concur, 

Carr  and  Emmet,  Conmiissioners,  dissent. 

^  niSSENTING    OPINION. 

Emmet,  Commissioner:  I  differ  from  the  conclusions 
reached  by  a  majority  of  my  associates  in  regard  to  this  case. 
It  is  not  conceivable  to  me  that  the  legislature  could  have  in- 
tended to  go  as  far  as  my  associates  admit  that  they  went  in 
passing  the  sections  of  the  Public  Service  Commissions  law 
hereinafter  referred  to — that  is  to  say,  to  the  point  of  giving 
these  Commissions  power  to  order  reductions  in  rates  which 
were  unjust  and  unfair  to  the  traveling  public  because  too  high 
— ^without  at  the  same  time  intending  to  go  as  far  as  I  assert 
that  they  actually  went — that  is  to  say,  to  the  point  of  giving 
the  Commissions  power  also  to  permit  increases  in  rates  which 
were  unjust  and  unfair  to  the  railroads  because  they  were  too 
low. 

I  do  not  think  that  the  construction  which  has  been  placed 
upon  our  powers  by  the  three  Commissioners  whose  views  have 
prevailed  accords  with  the  obvious  spirit  and  intention  of  the 
legislature  and  Gbvemor  Hughes  when  in  1907  they  inaugu- 
rated the  policy  of  governmental  regulation  of  public  utilities 
in  New  York  state — setting  up  a  new  system  of  regulation  at 
the  hands  of  Public  Service  Commissions  vested  with  comprehen- 
sive powers  as  an  alternative,  on  the  one  hand,  to  the  inexpert 
and  bungling  legislative  control  of  former  years;  and,  on  the 
other  hand,  to  out-and-out  governmental  ownership  and  opera- 
tion of  our  public  utilities.  The  so-called  Hughes  law  of  1907, 
which,  with  slight  changes,  is  the  law  under  which  we  are  acting 
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to-day,  was  a  courageous  and  comprehensive  effort  by  earnest 
men  to  deal  with  a  great  and  complex  problem  in  a  spirit  of 
absolute  fairness  to  all  the  interests  involved.  It  would  have 
been  wholly  inconsistent  with  this  purpose  for  Governor  Hughes 
and  the  legislature  to  have  consciously  and  intentionally  procured 
the  enactment  of  such  a  law  regulating  the  issue  and  price  of 
mileage  tickets  as  my  associates,  other  than  Mr.  Carr,  conceive 
our  present  law  to  be.  If  my  associates  are  right  in  their  view, 
we  now  have  upon  our  statute  books  precisely  the  kind  of  law 
which  the  framers  of  our  present  regulatory  system  were  ob- 
viously doing  their  very  best  to  get  away  from.  That  is  to  say, 
we  have  a  law  which,  in  dealing  with  the  delicate  problem  of 
railroad  rates,  permits  of  no  really  discriminating  exercise  of 
judgment  by  the  Commissions,  but  instead  perpetuates  all  the 
old  evils  of  clumsy  and  ill-considered  legislative  domination — 
this  in  relation  to  the  question  which  of  all  others  connected 
with  the  business  of  railroading  most  requires  expert  handling 
if  it  is  to  be  settled  with  any  degree  of  fairness  or  justice.  We 
have  a  law  which  only  takes  one  side  of  a  complicated  problem 
into  account,  and  only  aims  at  giving  relief  to  one  of  the  classes 
of  people  interested  in  the  proper  solution  of  this  problexji.  If 
it  was  really  the  intention  of  the  legislature  and  Governor  Hughes 
to  give  us  such  a  law  as  my  associates  seem  to  think  the  present 
law  is,  then  it  was  apparently  their  intention  that  these  Com- 
missions should  really  be  very  much  the  sort  of  public  bodies 
that  certain  demagogues  have  always  said  that  they  ought  to  be 
— bodies  organized  not  primarily  for  the  purpose  of  dispensing 
evenhanded  justice  as  between  the  corporations  and  the  people, 
but  organized  primarily  to  give  an  odor  of  sanctity  and  a  color 
of  right  to  repressive  attacks  upon  private  capital  and  enterprise 
engaged  in  the  public  utility  field.  That  is  what  the  old  slap- 
dash legislation,  which  my  associates  say  is  still  controlling  in 
the  matter  of  mileage  rates,  for  the  most  part  aimed  at  doing, 
and  that  is  the  kind  of  public  body  which  this  Commission  most 
certainly  would  be  if  we  were  really  vested  with  such  grotesquely 
one-sided  powers  as  it  is  here  claimed  we  have — ^powers  which 
while  adequate  to  give  unlimited  relief  to  one  side  in  a  rate  con- 
troversy are  so  inadequate  when  applied  to  the  rights  of  the 
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other  parfy  that  they  cannot  by  any  possibility,  in  cases  like  the 
present  one,  lead  to  anything  but  a  failure  of  justice. 

That  is  practically  where  the  views  of  my  associates  seem  to 
leave  us.  If  they  are  right,  there  must  be  a  failure  of  justice 
in  the  present  case ;  and  gloss  it  over  as  we  please,  our  status  as 
a  public  body  would  be  about  as  I  have  just  described  it  Now, 
do  the  law  and  the  facts  of  the  present  case  require  that  we  shall 
reach  a  decision  involving  conclusions  so  damaging  as  these 
would  be,  not  only  to  the  virtue  of  our  present  regulatory  sys- 
tem, but  to  the  motives  and  intentions  of  those  who  framed  the 
present  law? 

As  I  have  already  said,  I  do  not  think  they  do.  I  cannot 
reconcile  myself  to  the  idea  that  it  is  our  duty  to  read  into  the 
law  any  such  intention  upon  the  part  of  its  framers.  The 
actual  words  of  the  statutes  which,  with  the  circumstances  sur- 
rounding their  enactment,  are  controlling  in  the  matter,  would 
have  to  be  a  good  deal  more  ambiguous  than  they  really  are 
before  I  could,  with  any  easy  conscience,  accept  such  a  theory 
of  their  meaning.  Until  otherwise  advised  by  a  court  of  com- 
petent jurisdiction,  I  shall  take  the  present  law  to  mean  what 
my  understanding  of  the  conditions  attending  its  passage  leads 
me  to  feel  sure  that  Governor  Hughes  and  the  legislature  in- 
tended it  to  mean:  namely,  that  this  Commission  has  absolute 
power,  subject  of  course  to  court  review,  to  approve  of  an  in- 
crease in  mileage  rates  above  the  2  cent  maximum  established 
by  law  in  1895,  if  it  believes,  after  taking  proof  upon  the  ques- 
tion, that  present  rates  are  too  low  to  produce  a  reasonable  re- 
turn upon  property  invested  in  the  public  service. 

I  think  I  am  correct  in  saying  that,  upon  the  merits  of  the 
application  alone — ^leaving  out  the  jurisdictional  question  entire- 
ly— ^none  of  my  associates  would  hesitate  to  join  in  an  order 
permitting  the  Ulster  &  Delaware  Railroad  Company  to  raise 
its  present  rates  for  transportation  upon  mileage  tickets  to  8 
cents  a  mile.  It  has  been  shown  that  the  road  is  running  behind 
and  needs  a  larger  revenue,  and  that  there  is  justification  for 
the  belief  that  the  proposed  increase  in  mileage  rates  would  as- 
sist materially  in  producing  this  larger  revenue.  The  railroad 
is  not  asking  here  for  leave  to  charge  a  higher  rate  than  the 
old  3  cent  maximum  for  singl^trip  transportation  established 
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a  long  time  ago  by  the  legislature.  It  is  merely  asking  that  it 
shall,  for  the  present,  be  permitted  to  charge  this  maximum  for 
transportation  upon  mileage  tickets  as  well  as  upon  single-trip 
tickets.  People  are  not  compelled  to  buy  mileage  books.  Mile- 
age tickets,  it  is  true,  are  spoken  of  in  the  law  as  belonging  to 
a  class  of  "reduced  rate"  tickets,  but  I  do  not  understand  that 
this  use  of  the  expression  "reduced  rate"  as  a  descriptive  term 
means  that,  as  a  matter  of  principle,  mileage  book  transporta- 
tion must  necessarily  be  cheaper  than  single-trip  ticket  transpor- 
tation. Ordinarily  it  is  cheaper,  I  admit,  but  there  are  con- 
veniences other  than  cheapness  attaching  to  the  possession  of  a 
mileage  book  As  a  matter  of  fact,  my  understanding  is  that 
mileage  book  transportation  on  the  New  York  Central  Railroad 
practically  corresponds  in  price  (for  reasons  which  need  not  be 
entered  into  here)  to  single-trip  ticket  transportation.  Not- 
withstanding this  fact,  many  people  find  it  on  the  whole  worth 
while  to  carry  mileage  books  on  the  New  York  Central  although 
there  is  no  noticeable  financial  inducement  for  them  so  to  do. 
That  would  be  the  situation  here  if  the  present  application  were 
granted.  The  old  3  cent  maximum  rate,  fixed  by  the  legislature 
in  the  days  before  Public  Service  Commissions  had  yet  been 
dreamed  of,  would  still  stand.  The  only  difference  would  be 
that  the  class  of  travelers  who  have  the  ready  money  to  buy  a 
large  number  of  tickets  all  at  once  would  not  for  a  time  enjoy 
the  special  privilege  they  now  have  of  doing  this  at  a  reduced 
rate.  This  privilege  would  temporarily  be  taken  away  from 
them  upon  what  seems  to  me — and  as  I  understand  it  would 
also  seem  to  my  associates  if  it  were  not  for  the  jurisdictional 
question  which  troubles  them — ^to  be  the  good  and  sufiGlcient 
ground  that  its  enjoyment  under  existing  conditions  prevents  the 
railroad  company  from  earning  a  large  enough  average  return 
upon  the  value  of  its  property  to  pay  a  reasonable  return  to  its 
stockholders,  and  at  the  same  time  make  proper  reservations 
out  of  its  income  for  surplus  and  contingencies. 

Now,  as  I  have  said,  I  think  that  one  of  the  Aiet  reasons  for 
the  creation  of  the  Public  Service  Commissions  was  to  enable 
this  whole  rate  situation  to  be  handled  in  such  a  way  as  to  in- 
sure, at  all  times  and  in  all  cases,  a  just  and  impartial  exercise 
of  such  powers  as  the  state  claims  to  have  over  the  rates  charged 
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by  privately  owned  public  utility  corporations.  The  keynote 
of  the  whole  scheme  was  completeness  in  the  jurisdiction  of  the 
Commissions  over  whatever  regulatory  functions  were  intrusted 
to  them  at  all.  It  was  intended  that  the  legislature  should  not 
concern  itself  further  with  ratemaking  questions.  It  wafe  in- 
tended that  the  Commissions  should,  in  the  interest  of  careful 
and  scientific  handling,  deal  with  this  subject  as  the  sole  represen- 
tatives of  the  state  of  New  York.  I  do  not  mean  to  say,  of  course, 
that  when  the  law  was  passed  the  legislature  consciously  and 
permanently  devested  itself  of  all  rights  to  intervene,  in  the  fu- 
ture, in  rate-making  matters.  It  at  least  indicated,  however,  a 
pretty  plain  intention  not  to  exercise  this  right  again  until  the 
newly  created  regulatory  machinery  had  been  fully  tested.  It 
is  quite  true  of  course  that  some  of  our  late  legislatures  have  not 
felt  themselves  bound  by  this  self-denying  ordinance,  because 
several  times  since  then  they  have  passed  arbitrary  rate  bills; 
but  the  unwisdom  of  such  interference  with  the  Commissions  in 
rate  matters  has  been  so  generally  recognized  as  to  have  prac- 
tically defeated  the  purpose  of  the  attempted  legislation.  It 
has  been  almost  as  though  we  have  had  in  this  state  since  the 
passage  of  the  Public  Service  Commissions  law  a  constitutional 
inhibition  against  further  rate  legislation,  because  governors  of 
both  parties  have,  one  after  another,  vetoed  these  rate  bills  upon 
the  sole  ground  that,  regardless  of  their  merits,  they  dealt  with  a 
matter  which  the  Public  Service  Commissions  were  created  to 
handle,  and  that  so  long  as  the  Commissions  existed,  with  their 
present  powers  over  rates,  it  was  fundamentally  wrong  that 
their  potential  usefulness  should  be  interfered  with  and  nullified 
in  this  manner.  In  other  words,  since  the  creation  of  the  Pub- 
lic Service  Commissions  the  attitude  of  all  chief  executives  to- 
ward legislative  activity  in  rate  questions  has  been  that  legisla- 
tion of  this  kind  constituted  plain  interference  with  one  of  the 
most  important  functions  of  the  Commissions, — for  the  expert 
performance  of  which  they  were,  in  fact,  largely  created, — and 
this,  as  I  have  said,  has  occurred  notwithstanding  the  fact  that 
there  is  as  yet  no  constitutional  provision  to  that  effect  in  New 
York  state.  I  mention  all  this  as  bearing  upon  the  question  of 
what  was  ojaviously  intended,  as  to  the  completeness  of  the  juris- 
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diction  granted  to  the  Commissions  over  rate  problems,  when 
the  Public  Service  Commissions  law  was  passed. 

Now,  the  language  employed  in  the  Public  Service  Commis- 
sions' law  to  carry  this  intention  into  effect,  while  not  perhaps 
as  explicit  as  it  might  be,  seems  to  me  to  answer  the  purpose 
fairly  well.  In  §  26  of  the  law,  dealing  with  the  question  of 
public  utility  rates  generally,  it  is  prescribed  that  these  shall  be 
"gust  and  reasonable,"  and  that  they  shall  be  as  provided  "by 
law  or  by  order  of  the  Commissions."  Dealing  more  particular- 
ly with  mileage  book  rates  on  railroads,  §  33,  subdivision  4,  pro- 
vides in  part  as  follows : 

"Nothing  in  this  section  or  in  any  other  provision  of  law  shall 
be  deemed  to  limit  the  power  of  the  Commission  to  require  the 
sale  of,  and  upon  investigation  prescribe  reasonable  and  just 
fares  as  the  maximum  to  be  charged  for,  commutation,  school 
or  family  commutation,  mileage  tickets  over  railroads  or  street 
railroads,  joint  interchangeable  mileage  tickets,  round  trip  ex- 
cursion tickets,  or  any  other  form  of  reduced  rate  passenger 
tickets  over  such  railroad  or  street  railroads.     .     .     ." 

Then  after  explicitly  laying  down  in  §  49  the  principle  that 
in  fixing  rates  to  be  charged  on  railroads  and  street  railroads 
the  Commission  should  take  into  account  the  right  of  the  own- 
ers of  these  properties  to  receive  "a  reasonable  average  return 
upon  the  value  of  the  property  actually  used  in  the  public  service 
and  the  necessity  of  making  reservation  out  of  income  for  sur- 
plus and  contingencies,"  and  after  giving  the  Commissions  the 
right  to  fix  such  rates,  the  law  goes  on  to  say — 

"Whenever  either  Commission  shall  be  of  the  opinion,  after 
a  hearing  had  upon  its  own  motion  or  upon  a  complaint  .  .  . 
that  the  maximum  rates,  fares,  or  charges  collected  or  charged 
for  any  of  such  forms  of  reduced  fare  passenger  transportation 
tickets  by  any  such  common  carrier,  railroad,  or  street  railroad 
corporation  are  insuflScient  to  yield  reasonable  compensation  for 
the  service  rendered,  and  are  unjust  and  unreasonable  .  .  . 
the  Commission  shall,  with  due  regard,  among  other  things,  to 
a  reasonable  average  return  upon  the  value  of  the  property  ac- 
tually used  in  the  public  service  and  to  the  necessity  of  making 
reservation  out  of  income  for  surplus  and  contingencies,  deter- 
mine the  just  and  reasonable  rates,  fares,  and  charges  jto  be  there- 
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after  observed  and  enforced  as  the  maximiun  to  be  charged  for 
8Tich  mileage,  excursion,  school  or  family  commutation,  com- 
mutation, half  fare  or  any  other  form  of  reduced  rate  tickets 
for  the  transportation  of  persons  .  .  .  and  shall  determine 
and  prescribe  the  reasonable  and  just  rates,  fares,  and  charges 
to  be  thereafter  observed  and  enforced  as  the  maximum  to  be 
charged  for  any  of  such  form  of  ticket  or  tickets  for  the  trans- 
portation of  persons  within  the  state.     •     .     /' 

And  finally,  §  127  of  the  Public  Service  Commissions  law, 
after  specifying  portions  of  certain  old  laws  which  are  repealed 
by  the  new  law,  goes  on  to  employ  this  very  explicit  and  com- 
prehensive language:  ^'All  other  acts  and  parts  of  acts  other- 
wise in  conflict  with  this  act  are  hereby  repealed."  (I  am  in- 
formed that  there  are  sixty-four  chapters  of  the  Consolidated 
Laws,  but  that  with  the  single  exception  of  the  penal  law  none 
contain  a  similar  provision.  And  the  admirable  lawyer  who  is 
my  informant  upon  this  point  goes  on  to  ask,  "Why,  unless  to 
make  doubly  sure  that  in  case  of  any  conflict  between  the  pow- 
ers vested  in  the  Public  Service  Commissions  and  existing  law 
those  powers  might  be  vindicated?") 

These,  then,  are  the  provisions  of  our  Public  Service  Com- 
missions law  which  give  us  what  authority  we  have  over  rate 
questions  like  the  one  under  consideration.  I  submit  that  they 
accomplish  fairly  well  the  purpose  which  I  have  argued  that 
the  legislature  and  Governor  Hughes  had  in  mind  when  they 
created  these  Commissions.  Taken  together,  they  indicate  sev- 
eral things.  They  indicate,  in  the  first  place,  a  general  inten- 
tion to  be. quite  fair  to  the  railroads  as  well  as  to  the  traveling 
public  in  rate  matters, — an  intention  which  would  of  course  be 
entirely  nullified  by  such  a  construction  as  my  associates,  other 
than  Mr.  Carr,  have  placed  upon  the  law.  They  indicate,  sec- 
ondly, in  m.y  opinion,  a  specific  intention  that  the  rates  on  mile- 
age tickets  shall  be  fixed  by  the  Commissions  according  to  the 
equities  of  each  particular  situation,  no  matter  whether  this  shall 
result  in  raising  or  lowering  rates  in  any  given  case.  Saratoga 
Springs  v.  Saratoga  Gas,  E.  L.  &  P.  Co.  191  N.  Y.  123,  143, 
144,  18  L.RA.(N.S.)  713,  83  N.  E.  693,  14  Ann.  Cas.  606. 
Thirdly,  they  indicate  an  intention  to  repeal  all  laws  which  are 
inconsistent  with  these  purposes.  My  associates,  however,  point 
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to  §  60  of  the  railroad  law,  which  was  on  our  books  for  many 
years  before  the  creation  of  the  Public  Service  Commissions, 
and  which,  after  the  old  legislative  fashion,  arbitrarily  estab- 
lishes the  rate  of  2  cents  a  mile  for  mileage  ticket  transportation 
upon  roads  like  the  Ulster  and  Delaware.  It  seems  that  this 
provision,  along  with  nearly  all  the  rest  of  the  old  railroad  law, 
was  re-enacted  at  the  time  the  Public  Service  Commissions  law 
was  passed.  The  chapter  numbers  would  even  indicate  that  the 
re-enactment  of  the  old  railroad  law  immediately  followed  the 
enactment  of  the  new  Public  Service  Commissions  Uw.  Tech- 
nically, this  was  a  necessary  step  for  the  legislature  to  take  in 
putting  the  new  order  of  things  established  by  the  passage  of  the 
Public  Service  Commissions  law  into  operation.  But,  relying 
upon  the  sequence  of  chapter  numbers,  a  majority  of  my  associ- 
ates seem  to  think  that  the  re-enactment  of  the  railroad  law 
leaves  §  60  of  that  statute  not  subject  to  the  repeal  provision  in 
the  Public  Service  Commissions  law,  and  that  it  indicates  an 
intention  upon  the  part  of  the  legislature  to  undo  at  once  what 
it  had  just  accomplished  in  the  way  of  substituting  careful,  ex- 
pert handling  of  technical  rate  problems  for  the  outworn  legisla- 
tive method  of  dealing  with  these.  They  therefore  propound 
the  theory  that  such  powers  as  these  Commissions  have  over  rates 
must  have  been  given  to  them  solely  for  the  purpose  of  compel- 
ling reductions  in  rates,  from  time  to  time,  below  the  maximum 
established  by  old  §  60  of  the  railroad  law,  and  that  we  have  no 
right  to  consent  to  the  raising  of  rates  above  the  maximum  then 
fixed,  no  matter  for  what  good  cause. 

Now  as  a  legal  technicality  this  may  be  all  very  well,  but  as  a 
common-sense  proposition  it  does  not  seem  to  me  to  stand  the 
test  of  close  scrutiny.  To  suppose  that  the  legislature  intended, 
in  re-enacting  the  Public  Service  Commissions  law,  to  prevent 
the  Public  Service  Commissions  from  doing  even-handed  justice 
in  rate  cases,  is  to  suppose  that  as  soon  as  it  had  enacted  the 
Public  Service  Commissions  law  it  repented  of  its  action  and 
sought  to  undo  what  was  perhaps  the  chief  achievement  of  that 
law.  This  is  rather  a  violent  assumption.  Yet  it  is  what  must 
have  been  intended  if  the  theory  of  my  associates  is  correct  Of 
course  no  such  thing  was  intended.  The  purpose  of  the  re-en- 
actment of  the  railroad  law  was  to  help  out  and  fortify  the  funda- 
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mental  idea  of  the  Public  Service  CommiBsions  law,  not  to  de- 
stroy it  If  §  60  was  left  in  the  re-enacted  law  intentionally, 
it  was  left  there  merely  as  a  convenient  general  way  of  handling 
the  mileage  rate  situation  until  the  Commissions  should,  upon 
proper  evidence  in  actual  cases,  apply  their  new  powers  to  an 
mtelligent  treatment  of  these  cases.  As  re-enacted,  §  60  could 
not  have  been  intended  to  have  any  larger  scope  than  that.  It 
was  intended  to  be  binding  except  as  and  when  the  Commis- 
sions, in  particular  cases,  should  decide  otherwise.  I  suppose 
it  was  assumed  by  the  legislature  that  the  passage  of  the  Public 
Service  Commissions  law  simultaneously  with  the  re-enactment 
of  §  60  of  the  old  railroad  law  would  make  it  plain  to  the  public, 
to  the  railroads,  and  to  the  Commissions  that  this  was  what  was 
meant.  Otherwise  §  60  would  of  course  have  been  repealed, 
precisely  as  every  other  antique  provision  of  law  that  seemed  to 
be  inconsistent  with  the  new  arrangement  was  repealed.  It  is 
not  impossible  that  the  legislature  thought  they  had  repealed  it, 
and  that  its  re-enactment  was  one  of  those  oversights  which  often 
happen  when  bulky  statutes  come  up  for  repassage  en  bloc.  Our 
legislatures — ^whose  real  intentions,  as  every  lawyer  knows,  are 
frequently  not  expressed  as  scientifically  as  they  might  be — 
make  mistakes  of  this  kind  every  winter;  and  whenever  such  a 
thing  happens  in  correction  with  our  Public  Service  Conmiis- 
sions  law,  it  has  always  seemed  to  me  to  be  the  duty  of  the  Com- 
missions, at  least  until  instructed  otherwise  by  the  courts,  not  to 
permit  obvious  errors  or  slouchy  law  making  of  this  sort  to  limit 
the  usefulness  of  the  Commissions  in  matters  where  it  was  in- 
tended that  they  should  be  very  useful  indeed.  Even  if  we 
admit  (which  personally  I  do  not)  that  the  presence  of  §  60  in 
the  re-enacted  railroad  law  leaves  the  actual  intentions  of  the 
legislature  with  regard  to  the  matter  we  are  discussing  a  little 
in  doubt,  we  must  not  forget  that  this  kind  of  obscurity  as  to 
precise  legislative  intent  is  a  very  common  fault,  running  through 
the  whole  structure  of  our  statute  law.  Particularly  is  this  true 
where  the  law  upon  some  one  point  has  to  be  spelled  out  of  scat- 
tered provisions  in  different  statutes.  In  almost  every  case  of 
this  kind  a  certain  amount  of  conflicting,  and  sometimes  irrecon- 
cilable, language  can  be  discovered  by  industrious  and  technical 

minded  lawyers.  In  such  cases  it  seems  to  me  that  this  Com- 
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mission,  more  than  most  governmental  bodies  (because  all 
through  the  law  runs  the  plain  intimation  that  legal  technicali- 
ties shiiuld  not  govern  our  decisions),  ought  to  shun,  as  it  would 
shun  a  plague,  every  construction  of  a  doubtful  statute  that 
seems  to  be  at  variance  with  the  broader  presumptions,  the  more 
fundamental  purposes,  of  the  Public  Service  Commissions  law. 
My  associates  other  than  Mr.  Carr,  in  the  construction  they  havd 
placed  upon  the  statutory  provisions  we  are  considering,  do  not 
seem  to  me  to  have  approached  the  problem  from  precisely  that 
standpoint.  They  would  have  reached  a  different  conclusion,  I 
think,  if  they  had. 

Lest  the  argument  I  have  been  making  may  seem  to  some  like 
an  attempt  upon  the  part  of  a  public  official  to  claim  powers 
which  he  does  not  rightfully  possess,  I  ought  perhaps  add  that 
I  am  not  partial  to  the  idea  that  governmental  officials  should 
ordinarily  seek  to  read  larger  powers  for  themselves  into  the  law 
than  are  explicitly  stated  there.  The  tendency  should  be  in  the 
other  direction.  Public  officers  should  be  moderate  and  conserva- 
tive in  the  construction  which  they  place  upon  the  laws  granting 
them  power  and  authority.  But  here,  it  seems,  the  whole  under^ 
lying  spirit  and  purpose  of  the  Public  Service  Commissions  law 
is  at  stake — imperilled  by  what  I  can  only  r^ard  as  a  trivial 
technicality.  In  such  a  situation  the  Commissions  themselves 
should  certainly,  whatever  the  courts  may  do  afterward,  construe 
doubtful  points  in  the  law  in  accordance  with  what  they  know  to 
be  the  underlying  spirit  and  purpose  of  the  law.  I  feel  that  we 
are  not,  as  a  Commission,  doing  our  full  duty  when,  through 
an  excess  of  lawyer-like  caution,  we  invoke  narrow  and  technical 
principles  of  statutory  construction  as  a  reason  for  declining  to 
perform  an  act  of  simple  justice  to  a  railroad  corporation,  merely 
because  the  wording  of  the  law  is  at  worst  slightly  ambiguous, 
although  the  spirit  of  the  law  is  plain. 

DISSENTINO   OPINIOir. 

Carr,  Commissioner :  I  am  unable  to  concur  in  the  views  of 
a  majority  of  my  associates  in  holding  that  this  Commission  has 
no  power  to  gran\!  an  increase  in  the  mileage  book  rates  of  the 
Ulster  &  Delaware  Railroad  Company  because  of  the  provisions 
of  §  60  of  the  railroad  law.  If  that  section  is  controlling,  then 
P.U.R.1916E. 
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I  believe  all  of  my  associates  are  agreed  that  a  distinct  hardship 
will  be  worked  upon  the  company. 

The  fact  that  the  courts  of  this  state  have  not  dealt  with  the 
precise  situation  presented  in  this  case  prevents  us  from  having 
the  benefit  of  a  judicial  determination  as  a  guide  to  our  action. 
The  courts  of  the  state  of  Missouri,  however,  have  dealt  with  a 
similar  situation,  and  reference  will  be  made  to  it  hereinafter. 

The  mileage  book  law  of  this  state  was  first  enacted  in  1895 
(chapter  1027,  Laws  of  1895).  Amendments  have  been  made 
from  time  to  time,  and  are  covered  by  chapter  885  of  the  Laws 
of  1896 ;  chapter  484  of  the  Laws  of  1897 ;  and  chapter  577  of 
the  Laws  of  1898.  The  law  as  originally  enacted  required  every 
railroad  corporation  operating  a  road  in  the  state  of  New  York, 
the  lines  of  which  were  more  than  100  miles  in  length,  and  which 
was  authorized  to  charge  a  maximum  fare  of  more  than  2  cents 
per  mile,  and  not  exceeding  8  cents  per  mile,  to  sell  thousand  mile 
mileage  tickets  for  use  on  such  lines  at  a  rate  not  exceeding  2 
cents  per  mile.  The  subsequent  amendments  to  the  law  set  forth 
certain  other  provisions  which  are  not  material  to  this  case. 

When  the  Public  Service  Commissions  law  was  enacted  in 
1907  this  mileage  book  law  was  not  repealed.  When  chapter 
481  of  the  Laws  of  1910  was  enacted,  known  as  the  railroad 
law  and  constituting  chapter  49  of  the  Consolidated  Laws,  this 
so-called  mileage  book  act  became  §  60  of  article  3  of  the  rail- 
road law,  and  it  was  incorporated  as  such  §  60  in  the  same  form 
in  which  it  had  existed  since  the  enactment  of  chapter  577  of 
the  Laws  of  1898.  The  fact  that  this  mileage  book  act  was  in- 
corporated in  the  railroad  law  in  1910  does  not  mean  that  it  is 
to  be  considered  as  having  been  enacted  at  that  time.  Chapter 
596  of  the  Laws  of  1909  provides  that  in  such  a  case  the  act  is 
to  be  considered  as  of  the  time  when  it  was  originally  enacted. 
There  was  also  enacted  in  1910,  chap.  480  of  the  Laws  of  1910, 
known  as  the  Public  Service  Commissions  law  and  constituting 
chapter  48  of  the  Consolidated  Laws.  At  that  time,  §  49  of 
article  3  of  the  Public  Service  Commissions  law  gave  the  Com- 
missions authority  to  regulate  the  rates  of  the  railroads  in  certain 
respects.  It  was  evidently  not  intended  to  give  the  Commissions 
the  power  to  increase  rates  under  that  section  because  of  the 
following  words  which  appear  in  subdivision  1,  "notwithstanding 
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that  a  higher  rate,  fare,  or  charge  has  been  heretofore  author^ 
ized  by  statute." 

In  1911  the  legislature  enacted  chapter  546  of  the  Laws  of  the 
State  of  !N'ew  York,  which,  among  other  things,  amended  sub- 
division 4  of  §  33  of  article  2,  and  subdivision  1  of  §  49  of  arti- 
cle 3  of  the  Public  Service  Commissions  law.  Chapter  546  was 
apparently  enacted  for  two  purposes :  First,  to  enlarge  the  pro- 
visions of  subdivisions  3  and  4  of  §  33  so  as  to  cover  the  issuance 
of  any  reduced  rate  passenger  tickets;  and,  second,  to  amend 
subdivision  1  of  §  49  so  as  to  give  the  Commission  power  to  de- 
termine the  just  and  reasonable  rates,  fares,  and  charges  to  be 
observed  and  enforced  as  the  maximum  to  be  charged  for  mile- 
age, excursion,  commutation,  and  other  forms  of  reduced  rate 
tickets  for  the  transportation  of  persons.  Nothing  was  said  at 
the  time  chapter  546  was  enacted  as  to  any  intent  to  repeal  §  60 
of  the  railroad  law,  so  that  to  all  intents  and  purposes  that  sec- 
tion is  still  in  force  and  effect  and  apparently  for  a  specific  pur- 
pose. At  first  glance  it  might  seem  as  though  the  purpose  in  not 
repealing'  §  60  was  to  make  it  controlling  as  to  the  issuance  of 
mileage  books,  yet  it  seems  to  me  that  upon  proper  consideration 
of  other  statutory  provisions  it  will  be  apparent  that  this  was 
not  the  legislative  intent.  While  under  §  49  of  the  Public  Serv- 
ice Commissions  law  as  it  exists  there  may  be  some  question 
as  to  whether  or  not  the  Commission  would  have  power  to  in- 
crease the  mileage  book  rates  provided  by  §  60  of  the  railroad 
law,  yet  when  consideration  is  given  to  subdivision  4  of  §  33  of 
the  Public  Service  Commissions  law,  I  am  of  the  opinion  that 
the  Commission  has  full  power  and  jurisdiction  to  increase  such 
mileage  book  rates  if,  upon  investigation,  it  should  be  of  the 
opinion  that  such  rates  ought  to  be  increased. 

The  mileage  book  act  so-called  has  been  repeatedly  construed 
by  the  courts  of  this  state,  and  most  of  the  cases  have  arisen  out 
of  actions  brought  to  recover  the  penalty  provided  by  the  law. 
Trolan  v.  New  York  C.  &  H.  K.  R.  Co.  31  App.  Div.  320,  52 
N".  Y.  Supp.  257,  which  was  reported  in  June,  1898,  was  an 
action  brought  to  recover  a  penalty  for  the  refusal  of  the  defend- 
ant to  sell  a  mileage  book  to  the  plaintiff,  and  the  judgment  for 
the  plaintiff  was  affirmed.     In  this  case  the  court  held  that  the 
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X.  T.  C.  &  H.  B.  R.  Co.  was  subject  to  the  provisions  of  the 
mileage  book  act. 

In  February,  1898,  the  case  of  Corcoran  v.  New  York  C.  & 
H.  R.  R.  Co.  25  App.  Div.  479,  49  N.  Y.  Supp.  701,  was  d^ 
cided,  and  this  was  also  an  action  for  the  penalty  for  refusal 
to  accept  a  mileage  book  for  transportation.  The  plaintiff  re- 
covered judgment  which  was  affirmed,  and  this  decision  was 
reported  in  164  N.  Y.  587,  58  N.  E.  1092. 

After  these  cases  were  decided,  and  in  the  year  1899,  the  case 
of  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  684,  43  L. 
ed.  868,  19  Sup.  Ct.  Rep.  565,  was  decided.  This  arose  out  of 
an  action  for  the  penalty  for  the  refusal  of  the  railway  company 
to  sell  a  mileage  book  to  Smith  in  accordance  with  the  provisions 
of  an  act  of  the  state  of  Michigan  passed  in  1890.  This  mile- 
age book  act  under  which  the  cause  of  action  accrued  was  similar 
to  the  New  York  act,  chapter  1027  of  the  Laws  of  1895.  The 
railway  company  was  incorporated  before  the  law  went  into 
effect,  and  the  court  held  that  the  act  was  unconstitutional  be- 
cause it  was  in  violation  of  that  portion  of  the  Constitution  which 
forbids  the  taking  of  property  without  due  process  of  law.  The 
court  also  held  that  the  act  also  provided  for  unjustifiable  dis- 
crimination in  favor  of  a  few  persons  traveling  over  the  road 
and  permitting  them  to  travel  at  a  lower  price  than  other  pa- 
trons of  the  road. 

In  Beardsley  v.  New  York,  L.  E.  &  W.  R.  Co.  162  N.  Y. 
230,  56  N.  E.  488,  decided  in  1900,  the  court  decided  that  the 
mileage  book  act,  chapter  1027  of  the  Laws  of  1895  of  the  State 
of  New  York,  was  unconstitutional  as  to  corporations  existing 
at  the  time  of  the  enactment  of  the  law,  because  the  statute  was 
an  illegal  invasion  of  the  property  rights  of  the  railroad  corpora- 
tion; and  this  decision  was  based  on  the  case  decided  in  the 
United  States  Supreme  Court  in  1899. 

In  Purdy  v.  Erie  R.  Co.  162  N.  Y.  42,  48  L.RA.  669,  56 
N.  E.  508,  which  was  also  decided  in  1900,  the  court  of  appeals 
decided  that  the  mileage  book  law,  chapter  1027  of  the  Laws  of 
1895,  was  constitutional  as  to  railroad  corporations  which  were 
incorporated  in  New  York  after  the  law  took  effect.  The  same 
decision  was  arrived  at  in  Minor  v.  Erie  R.  Co.  171  N.  Y.  566, 
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64  X.  E.  454 ;  and  in  Horton  v.  Erie  R.  Ca  86  App.  Div.  379, 
83  N.  Y.  Supp.  733. 

In  later  years,  the  respondent  in  the  present  ease  also  contested 
this  mileage  book  law,  claiming  that  it  was  unconstitutional, 
and  the  ease  is  entitled  Parish  v.  Ulster  &  D.  R,  Co.  192  N.  Y. 
353,  85  N.  E.  153,  and  was  decided  in  the  year  1908.  This  was 
an  action  arising  out  of  the  ejectment  of  Mrs.  Parish,  who  pre- 
sented a  mileage  book  made  out  in  the  name  of  her  husband,  Mr. 
H.  M.  Parish,  and  the  court  of  appeals  decided  that  the  company 
was  subject  to  the  mileage  book  act  so-called  because  the  road 
was  more  than  100  miles  in  length  and  was  incorporated  in  1901, 
which  was  subsequent  to  the  time  that  the  mileage  book  act  was 
created. 

In  my  opinion,  §  49,  read  in  connection  with  subdivision  4 
of  §  33  of  the  Public  Service  Commissions  law,  gives  the  Com- 
mission the  power  to  increase  mileage  book  rates  notwithstand- 
ing the  provisions  of  §  60  of  the  railroad  la\v,  and  that  this  latter 
section  was  left  unrepealed  for  the  specific  purpose  of  providing 
that  the  mileage  book  rates  therein  set  forth  should  be  the  pre- 
vailing mileage  book  rates  for  new  railroad  corporations  subject 
to  the  act  in  the  first  instance,  but  that  such  rates  should  never- 
theless be  subject  to  an  increase  by  the  Public  Service  Commis- 
sion if  after  investigation  it  should  determine  that  the  rates 
ought  to  be  increased.  The  evident  intent  of  the  legislature  of 
the  state  of  New  York  in  all  legislation  which  has  been  enacted 
since  the  Public  Service  Commissions  law  was  created  has  been 
to  give  the  Commissions  full  power  to  finally  determine  what  are 
just  and  reasonable  rates,  and  to  raise  or  lower  the  existing  rates. 
Unless  that  assumption  is  correct,  it  will  be  seen  that  the  au- 
thority of  the  Commission  would  be  seriously  curtailed,  and  it 
would  be  powerless  to  give  the  necessary  relief  to  the  corpora- 
tions subject  to  its  jurisdiction  upon  a  proper  showing.  The 
trend  of  the  times  being  to  give  the  Commissions  full  power  to 
regulate  the  corporations  under  their  jurisdiction,  and  this  in- 
cludes the  fixing  of  fair  and  reasonable  rates,  I  cannot  agree  that 
the  legislature  of  the  great  state  of  New  York  has  withheld  from 
this  Commission  the  power  to  fix  a  mileage  rate  for  a  railroad 
corporation  in  this  state  which  will  aid  it  in  performing  the 

service  which  is  required  by  the  public.  No  question  can  be 
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raised  as  to  the  right  of  the  PubKc  Service  Commissionfl  to  re- 
vise all  rates  other  than  mileage  book  rates,  because  this  power 
is  specifically  given  by  the  Public  Service  Commissions  law; 
and  it  is  therefore  fair  to  assume  that  it  was  the  intention  of  the 
legislature  to  delegate  to  the  Commissions  the  power  to  regulate 
all  rates  of  every  kind  and  description  on  the  railroads,  including 
mileage  book  rates,  having  in  mind  the  application  of  §  60  as 
herein  set  forth,  except  where  restricted  by  charter  provisions. 
The  courts  of  the  state  have  held  decisively  that  the  Commissions 
have  the  power  to  r^ulate  rates.  See  People  ex  rel.  Delaware 
&  H.  Co.  V.  Public  Service  Commission,  2d  Dist.  140  App. 
Div.  889,  125  N.  Y;  Supp.  1000;  People  ex  rel.  New  York,  N. 
H.  &  H.  R  B.  Co.  V.  Public  Service  Commission,  2d  Dist.  159 
App.  Div.  531,  145  N.  Y.  Supp.  603;  People  ex  rel.  New  York 
C.  &  H.  R.  R.  Co.  V.  Public  Service  Commission,. 2d  Dist.  159 
App.  Div.  546,  145  N.  Y.  Supp.  513.  The  last  two  cases  have 
also  been  affirmed  by  the  court  of  appeals. 

The  Missouri  case  which  I  have  hereinbefore  referred  to  arose 
out  of  the  refusal  of  the  Public  Service  Commission  of  the  state 
of  Missouri  to  consider  the  application  of  the  Missouri  Southern 
Railroad  Company  for  permission  to  increase  its  rates  over  the 
maximum  rates  prescribed  by  statute,  on  the  ground  that  it  had 
no  authority  to  grant  such  relief  in  view  of  the  provisions  of  the 
statute  of  the  state  of  Missouri  providing  for  a  maximum  of  2 
cents  per  mile  for  passengers.  The  case  is  reported  in  vol.  259 
of  Missouri  Reports,  p.  704,  the  opinion  in  the  case  having  been 
written  by  Chief  Justice  Lamm.  The  Public  Utilities  act  of  the 
state  of  Missouri  is  substantially  the  same  as  the  Public  Service 
Commissions*  few  of  the  state  of  New  York,  and  the  section 
relating  to  rates  was  copied  verbatim  from  our  law.  The  court 
decided  that  it  was  the  intention  of  the  legislature  of  the  state  of 
Missouri  to  give  full  power  to  the  Commission  to  consider  the 
question  of  rates;  and  tha,t  inasmuch  as  it  1  ad  the  power  to  re- 
quire proper  service  to  the  public,  it  of  necessity  also  had  power 
to  regulate  the  income  and  the  fixed  charges  of  the  corporations 
which  must  be  considered  at  the  same  time.  It  also  decided  that 
the  law  gave  the  Commission  full  power  to  fix  and  enforce  rates 
either  above  or  below  the  rates  fixed  by  statute,  when  the  existing 
rates  do  not  provide  a  reasonable  average  return  on  the  value  of 
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the  property  actually  used  in  the  public  service.  The  decision 
also  dealt  with  the  question  of  whether  or  not  the  Commission 
had  judicial  or  legislative  powers,  and  decided  that  it  did  not; 
but  that  on  the  other  hand,  as  an  administrative  arm  of  the  gov- 
ernment, while  it  had  no  power  to  repeal  a  statute  or  declare 
the  same  unconstitutional,  it  did  have  power,  after  investigation 
as  required  by  law,  to  exercise  the  legislative  function  of  fixing 
railroad  rates  either  by  increasing  or  decreasing  them. 

I  have,  therefore,  come  to  the  coTichision  that  the  power  vested 
in  the  Public  Service  Commissions  of  the  state  of  New  York  is 
equal  in  every  'respect  to  that  which  the  highest  court  of  the 
state  of  Missouri  says  is  vested  in  the  Public  Service  Commission 
of  that  state,  and  that  our  Commission  should  grant  the  appli- 
cation of  the  railroad  Company  and  permit  an  increase  of  the 
mileage  book  rates  to  such  an  amoiint  as  will  in  the  opinion  of 
the  Commission  afford  the  relief  so  much  needed  by  the  rail- 
road company. 


OKIiAHOMA  OOBPOBATION  OOMMISSIOIT. 

ABDMOBE  OIL  PBODUCEES*  ASSOCIATION 

W.  &  P.  OIL  COMPANY  et  al. 

[Order  No.  920;  Cause  No.  2287.] 

ConsMuHofuU  law  —  Impairment  of  contract  —  JRestriction  on  produi>» 
Pion  of  oil. 

1.  The  right  of  an  individual  producer  of  oil  to  ea^axt  from  a  com- 
mon source  of  supply  sufficient  oil  to  supply  pipe  lines,  refineries,  and 
markets,  which  he  has  established  and  secured  at  great  expense,  and  to 
supply  contracts  to  furnish  a  certain  amount  of  oil  within  a  given  time, 
is  subject  to  the  power  of  the  legislature  to  provide  that  where  the  ftfll 
production  from  a  common  source  of  supply  can  only  be  obtained  by 
conditions  constituting  waste,  a  product  may  take  only  such  propor- 
tion of  oil  that  may  be  produced  from  the  common  source,  without 
waste,  as  the  production  of  his  wells  bears  to  the  total  production  of 
the  common  source,  and  to  empower  the  Commission  to  make  rules  and 
regulations  for  the  prevention  of  waste  and  the  unfair  or  inequitable 
taking  of  oil. 

Oil  —  Oumership  —  Clinton  source  of  mtppHy, 

2.  An  individual  producer  in  an  oil  field  where  the  source  of  sup- 
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ply  is  common  to  ail  iias  no  absolute  property  in  tlie  oil  beneath  the 
surface  until  it  is  raised  and  reduced  to  possession  and  capable  of 
being  removed  or  transported  at  the  will  of  the  owner. 
OH  — >  Piroduction  — >  Rules  and  regulations, 

3.  The  Oklahoma  Commission  established  roles  and  regulations  re- 
stricting the  production  of  oil  from  a  common  source  of  supply  on  the 
theory  that  it  should  be  produced  and  preserved  in  such  a  manner  as 
not  to  be  wasted,  so  that  the  public,  the  users  and  consumers,  might 
receive  the  full  benefit  therefrom,  rather  than  in  such  quantities  in 
excess  of  market  demands,  as  would  result  in  the  early  destruction  of 
the  oil  field,  although  reducing  the  price  of  the  oil. 

OU'^  Common  source  of  supply '^  Bights  of  producers, 

4.  Producers  of  oil  in  Oklahoma  from  a  common  source  of  supply, 
who  do  not  produce  their  percentage  of  the  possible  capacity  of  their 
wells  that  is  necessary  to  make  up  the  daily  market  demand,  cannot 
prevent  other  producers  from  supplying  such  demand. 

OU  —  Production  —  Limitation. 

5.  Producers  of  oil  in  Oklahoma  from  a  common  source  of  supply 
are  prohibited  from  taking  more  oil  than  is  necessary  to  supply  the 
daily  market  demand,  the  taking  to  be  regulated  by  ascertaining  such 
demand  and  the  potential  production,  and  by  permitting  each  operator 
to  produce  only  such  a  per  cent  of  the  possible  production  of  each  well 
as  is  necessary  to  make  up  upon  the  whole  the  daily  market  demand, 
the  daily  production  to  be  the  average  of  a  period  of  thirty  days. 

[June  6,  1015.} 

CoMPLATN'T  prajdng  for  an  order  promulgating  rules  and  regu- 
lations for  the  prevention  of  waste  of  crude  oil  and  natural  gas  in 
the  Healdton  field,  for  the  taking  of  oil  from  the  oil-bearing 
sands,  to  determine  the  prq  rata  production  of  oil  to  be  taken 
from  the  common  pool  by  the  individual  operators,  and  for  an 
order  prohibiting  the  storage  of  oil.  Eules  and  regulations  es' 
tablished,  storage  prohibited  in  earthen  reservoirs,  but  permitted 
in  wood  or  steel  reservoirs  upon  conditions. 

Appearances:  •  Chas.  VonWeise,  J.  W.  Herrald,  and  Wirt 
Franklin  for  the  complainant;  C.  C.  Herndon  and  C.  J.  Wrights- 
man  for  the  defendant  W.  &  F.  Oil  Company ;  L.  S.  Dolman  for 
the  1911  and  Bayou  Company;  Geo.  C.  Greer  for  the  Corsicana 
Petroleum  Company;  Hubert  L.  Mason  for  the  Ardmore  Kefin- 
ing  Company. 

Henshaw,  Commissioner:  The  complaint  in  this  case  was 
filed  under  the  provisions  of  house  bill  No.  168,  "An  Act  Defin- 
ing tnd  Prohibiting  Waste  of  Crude  Oil  and  Petroleum,"  etc., 
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otherwise  known  as  the  oil  conservation  act,  and  alleges  in  sub- 
stance : 

(1)  That  crude  oil  is  being  taken  from  the  oil  sands  of  the 
Healdton  field  in  excess  of  the  market  demands. 

(2)  That  oil  is  being  produced  ^in  said  field  in  such  manner 
and  under  such  conditions  as  to  constitute  waste,  and  is  being 
produced  in  excess  of  marketing  facilities. 

(3)  That  certain  producers  are  taking  from  the  oil-bearing 
sands  of  said  field  a  greater  proportion  of  crude  oil  than  that  to 
which  they  are  entitled  under  the  provisions  of  §  4  of  the  act. 

(4)  That  oil  produced  in  excess  of  the  market  demands  is 
being  placed  in  steel  storage  and  in  earthen  storage,  resulting  in 
waste  and  irreparable  damage  and  injury. 

(6)  That  specific  acts  are  being  committed  whereby  «certain 
properties  are  producing  more  than  their  pro  rata  part  of  oil, 
thereby  unduly  draining  adjoining  properties;  that  some  of  the 
oil  so  produced  is  being  placed  in  earthen  storage,  and  some  in 
steel  storage. 

The  petitioners  pray  that  after  due  hearing  the  Commission 
promulgate  rules  and  regulations  for  the  prevention  of  waste  of 
crude  oil  and  natural  gas  in  the  Healdton  field ;  that  it  promul- 
gate rules  and  regulations  for  the  taking  of  oil  from  the  oil-bear- 
ing sands  in  said  field,  and  prescribe  rules  and  regulations  to 
determine  the  pro  rata  production  of  crude  oil  to  be  taken  from 
the  common  pool  by  the  individual  operators. 

The  petitioners  further  pray  that  the  Commission  make  an 
order  prohibiting  the  storing  of  crude  oil  or  petroleum  produced 
from  the  Healdton  field,  and  for  such  other  relief  as  may  seem 
meet  and  proper. 

After  due  publication,  as  provided  by  law,  the  complaint  was 
heard  by  the  Commission  at  Ardmore  on  April  9,  1915.  No 
specific  answers  were  filed,  but  the  representatives  of  the  various 
producers  appeared,  and  evidence  was  introduced  describing  the 
conditions  of  the  field.  The  case  was  then  set  for  oral  argument 
at  Oklahoma  City  on  April  23d.  All  producers  were  permitted 
to  file  suggestions  or  briefs  without  formality,  discussing  the  con- 
ditions, and  suggesting  rules  and  regulations  which,  in  the  judg- 
ment of  the  individual  producers  or  parties  interested,  would  aid 
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the  Commission  in  prescribing  practical  rules  and  regulations 
that  would  conform  to  the  law. 

The  facts  according  to  the  evidence  are  substantially  as  follows : 
That  the  potential  production  of  the  Healdton  field  is  70,000 
barrels  per  day ;  that  the  pipe  line  facilities  for  transporting  the 
oil  from  the  field  to  the  primary  markets  are  (l)Magnolia  Pipe 
Line,  capacity  about  16,000  barrels  per  day,  nmning  from  Heald- 
ton field  to  the  Fort  Worth  and  other  refineries  of  the  Magnolia 
Petroleum  Company  and  to  the  Gulf  Port;  (2)  the  Ardmore  Re- 
fining Company's  pipe  line,  capacity  about  4,000  barrels  per  day, 
running  from  the  field  to  the  refinery  at  Ardmore;  (3)  the  Thel- 
ma  pipe  line,  capacity  about  2,000  barrels  per  day,  running  from 
the  field  to  the  town  of  Ringling  on  the  Oklahoma,  New  Mexico, 
&  Pacific  Eailway.  The  total  pipe  line  facilities  in  the  field  are 
n<^  approximately  21,000  barrels.  The  purchasers  of  oil  as 
shown  by  the  evidence  are  the  Magnolia  Company,  from  six  to 
eight  thousand  barrels  daily;  the  Ardmore  Refining  Company, 
from  one  to  two  thousand  barrels  daily ;  the  Thelma  Pipe  Line 
running  a  small  amount  to  Ringling  for  rail  transportatioiL 

Within  sixty  days  prior  to  the  hearing,  there  had  been  from 
one  hundred  fifty  to  two  hundred  thousand  barrels  of  oil  taken 
from  the  field  under  what  is  known  as  '^common  carrier"  runs  to 
the  Pierce-Fordyce  Refinery  at  Fort  Worth.  The  evidence  fur- 
ther disclosed  that  certain  properties  had  been  producing  oil  great- 
ly in  excess  of  the  pro  rata  amount  based  on  the  average  daily  con- 
sumption; that  the  150,000  barrels  of  oil  which  had  been  run  as 
'^common  carrier"  runs  were  produced  by  one  property  of  compar- 
atively small  acreage.  The  Commission  has  ascertained  outside  of 
the  record  that  at  one  time  more  than  600,000  barrels  of  'oil  had 
been  placed  in  earthen  storage;  that  at  the  time  of  the  hearing, 
most  of  this  oil  had  been  removed.  It  was  shown  that  oil  had 
been  recently  pumped  from  wells  and  placed  in  earthen  storage. 
(We  are  informed,  out  of  the  record,  that  as  a  result  of  the  heavy 
rains  during  the  month  of  May  much  of  this  earthen  storage  was 
carried  off  by  the  floods,  and  that  it  greatly  injured  the  crops  and 
vegetation  on  farm  lands,  and  also  the  water  supply,  particularly 
stock  water.) 

The  evidence  discloses  that  there  is  no  unreasonable  amount  of 
gas  being  wasted. 
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At  the  hearing  and  during  the  argument  the  producers  and  at- 
torneys representing  various  interests  had  different  opinions  as 
to  what  rules  or  regulations  could  or  should  be  made  under  the 
law  that  would  be  practicable  and  equitable;  however,  they  did 
agree  that  the  storing  of  oil  in  earthen  reservoirs  should  be  pro- 
hibited. 

It  was  contended  by  Mr.  VonWeise,  one  of  the  attorneys  repre- 
senting petitioners,  in  substance,  that  the  storage  of  crude  oil  in 
wooden  or  steel  tanks  should  be  limited  to  such  an  amount  as 
would  meet  the  daily  demands  of  the  transporting  and  marketing 
facilities  of  the  field  for  a  period  of  ten  days;  that  if  for  any 
reason  any  producer  might  not  care  to  avail  himself  of  his  daily 
market  pro  rata,  he  should  be  permitted  to  store  same  in  wooden 
or  steel  reservoirs ;  that  in  the  event  any  producer  or  producers  by 
their  own  efforts  secured  a  market  for  their  production,  tlfey 
should  be  permitted  to  supply  that  market  without  being  pro- 
rated amongst  other  producers,  provided  that  this  amount  should 
be  charged  against  them  in  their  pro  rata  runs  to  the  Magnolia  or 
other  common  purchasers ;  that  all  producers  should  be  required 
to  report  to  the  conservation  officer  the  amount  of  oil  by  them 
taken  daily  from  the  sands,  and  that  no  producer  should  be  per- 
mitted to  take  more  than  his  pro  rata  part  from  the  common 
source  of  supply,  and  that  interference  with  the  fulfilment  of 
private  contracts  should  be  avoided  if  possible. 

Mr.  Dolman,  representing  the  Bayou  and  1911  companies 
asked  that  certain  producers,  specifically  mentioned,  be  prohibited 
from  producing  any  more  oil  from  the  sand  until  such  time  as 
other  producers  have  produced  an  equal  amount,  based  upon  the 
potential  production  of  the  respective  wells. 

Mr.  Franklin,  president  of  the  Ardmore  Oil  Producers'  Asso- 
eiation,  made  recommendations  substantially  the  same  as  those  of 
Mr.  VonWeise. 

Mr.  Skillem  filed  without  making  specific  recommendations, 
recommending,  however,  that  some  action  should  be  taken  to  pro- 
tect the  small  producers. 

Mr.  Hemstadt  urges  that  the  Commission  make  rules  and  reg^ 
ulations  strictly  to  carry  out  the  provisions  of  the  law. 

Mr.  Clark,  of  McMann  Oil  Company,  suggests  that  earthen 
storage  should  be*  prevented ;  that  rules  for  the  conserving  of  gas 
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during  drilling  should  be  prescribed,  using  the  "mudding  in"  or 
acme  other  practicable  process  to  prevent  the  escape  of  gas ;  that 
the  restriction  of  production  to  market  demands  is  a  difficult 
problem. 

Mr.  Lincoln  McEinlej  urges  that  an  order  should  be  made  im- 
mediately stopping  all  productions  in  excess  of  immediate  market 
demands,  but  providing  that  a  small  amount  of  oil  may  be  stored. 

Mr.  W.  D.  Teague,  royalty  owner,  urges  that  the  operators  be 
allowed  to  build  storage  and  continue  their  drilling  in  order  to 
protect  the  royalty  owners. 

Mr.  C.  D.  Goddard,  of  the  Humble  Oil  Company,  urges  that 
the  production  of  oil  be  prorated  alike  as  to  all  producers- 
Mr.  L.  F.  Lee,  of  the  1911  Oil  &  Gas  Company;  Mr.  G.  M. 
Rushing,  of  the  1914  Oil  &  Gas  Company,  and  Mr.  Fred  J. 
Harle,  of  the  Climax  Oil  &  Gas  Company, — ^urge  that  storage  oil 
be  limited  to  the  probable  demands  for  thirty  days,  and  that  no 
exceptions  be  made  in  favor  of  producers  having  contracts. 

Mr.  J.  M.  Critchlow,  of  the  Dundee,  Samoset,  and  Alma  Oii 
Companies,  recommends  no  earthen  storage;  steel  storage  only 
when  producers  have  a  market  demand  for  oil;  that  when  one 
producer  obtains  a  market  he  should  be  permitted  to  fill  his  con- 
tract, regardless  of  the  effect  on  the  adjoining  property. 

Mr.  Byron  Drew,  representing  the  Bayou  and  1911  companies, 
recommends  that  the  law  be  carried  out  to  the  letter  and  that 
production  be  strictly  prorated  among  producers. 

Mr.  C.  J.  Wrightsman,  of  the  W.  &  F.  Oil  Company,  suggests 
that  earthen  storage  should  be  prohibited;  that  steel  storage  by 
producers  not  affiliated  with  a  pipe  line  is  a  commercial  necessity ; 
!liat  the  law  interpreted  in  the  spirit  of  its  enactment  would  re- 
quire the  Commission  to  act  when  conditions  are  monopolized  and 
the  market  is  restricted  from  fair,  reasonable,  and  competitive  op- 
portunity; that  that  is  the  condition  in  the  Healdton  field  at 
present ;  that  under  the  present  restricted  market  the  outside  pur^ 
chasers  of  oil  should  be  made  common  purchasers ;  that  any  pur- 
chaser can  be  made  a  common  purchaser.  * 

Mr.  George  Greer,  general  attorney  for  the  Corsicana  Petro- 
leum Company,  filed  a  brief  discussing  the  law  and  the  practical 
application  thereof.  With  the  exceptions  of  rules  preventing 
actual  and  unreasonable  waste,  his  conclusions  are  that  a  part  of 
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the  law  is  unconstitutional,  and,  if  strictly  construed,  other  parts 
are  impracticable. 

Sections  1,  3,  and  4  of  house  bill  No.  168  are  as  follows: 

"Section  1.  That  the  production  of  crude  oil  or  petroleum  in 
the  state  of  Oklahoma,  in  such  manner  and  under  such  conditions 
as  constitute  waste,  is  hereby  prohibited." 

"Section  3.  That  the  term  Vaste'  as  used  herein,  in  addition 
to  its  ordinary  meaning,  shall  include  economic  waste,  under- 
ground waste,  surface  waste,  and  waste  incident  to  the  production 
of  oil  or  petroleum  in  excess  of  transportation  or  marketing  facili- 
ties or  reasonable  market  demands.  The  Corporation  Commis- 
sion shall  have  the  power  to  make  rules  and  regulations  for  the 
prevention  of  such  wastes,  and  for  the  protection  of  all  fresh 
water  strata,  and  oil  and  gas-bearing  strata,  encountered  in  any 
well  drilled  for  oil." 

"Section  4.  That  whenever  the  full  production  from  any  com- 
mon source  of  supply  of  crude  oil  or  petroleum  in  this  state  can 
only  be  obtained  under  conditions  constituting  waste,  as  herein 
defined,  then  any  person,  firm,  or  corporation  having  the  right  to 
drill  into  and  produce  oil  from  any  such  common  source  of  supply 
may  take  therefrom  only  such  proportion  of  all  crude  oil  and 
petroleum  that  may  be  produced  therefrom,  without  waste,  as  the 
production  of  the  well  or  wells  of  any  such  person,  firm,  or  cor- 
poration bears  to  the  total  production  of  such  common  source  of 
supply.  The  Corporation  Commission  is  authorized  to  so  regulate 
the  taking  of  crude  oil  or  petroleum  from  any  or  all  such  common 
sources  of  supply,  within  the  state  of  Oklahoma,  as  to  prevent  the 
inequitable  or  unfair  taking,  from  a  common  source  of  supply,  of 
such  crude  oil  or  petroleum,  by  any  person,  firm,  or  corporation, 
and  to  prevent  unreasonable  discrimination  in  favor  of  any  one 
such  common  source  of  supply  as  against  another." 

Section  5  authorizes  the  Commission  to  ascertain  the  potential 
production  of  the  respective  wells,  and  to  appoint  an  agent  for 
that  and  other  purposes. 

•Section  6  authorizes  the  attorney  general  or  other  parties  in 
interest  to  file  proceedings  before  the  Commission,  and  prescribes 
the  procedure. 

Section  2  is  not  involved  in  the  complaint  Section  3  defines 
waste,  in  addition  to  the  ordinary  and  accepted  meaning  of  the 
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term  "waste/'  to  be  (1)  economic  waste,  (2)  underground  waste, 
(3)  surface  waste,  and  (4)  waste  incident  to  the  production  of 
cnide  oil  in  excess  of  the  transportation  or  marketing  facilities  or 
reasonable  market  demands. 

The  Commission  finds  from  the  evidence  that  there  is  actual 
waste  which  results  from  the  storing  of  oil  in  earthen  tanks ;  also 
actual  waste  in  a  less  degree  in  the  storing  of  oil  in  wooden  and 
steel  tanks  in  excess  of  a  reasonable  amount  to  supply  the  market 
demands. 

The  Commission  further  finds  that  if  the  total  potential  pro- 
duction of  the  Healdton  field  were  produced  each  day,  the  same 
would  be  in  excess  of  transportation  or  marketing  facilities  or 
reasonable  market  demands;  that  the  taking  from  the  oil  sands 
the  total  potential  production,  or  seventy  or  more  thousand  bar- 
rels per  day,  under  conditions  as  exist  in  the  Healdton  field, 
would  constitute  waste. 

The  Commission  further  finds  that  the  oil  in  the  Healdton 
field  is  in  one  common  stratum  of  oil  sand,  and  constitutes  one 
common  source  of  supply ;  that  the  present  market  demands  of  the 
Healdton  field  are  not  in  excess  of  15,000  barrels  per  day;  that 
the  maximum  transportation  facilities  will  not  exceed  25,000 
barrels  per  day;  that  the  market  demands  vary  from  day  to  day; 
4at  under  the  present  market  demands  there  is  less  than  25  per 
cent  of  the  total  possible  production  of  the  oil  being  marketed. 

The  manner  in  which  the  proportion  of  this  amount  may  be 
taken  from  the  sands  by  each  producer  is  prescribed  by  §  4  as 
follows : 

"That  whenever  the  full  production  from  any  common  source 
of  supply  of  crude  oil  or  petroleum  in  this  state  can  only  be  ob- 
tamed  under  conditions  constituting  waste  as  herein  defined,  then 
any  person,  firm,  or  corporation  having  the  right  to  drill  into  and 
produce  oil  from  any  such  common  source  of  supply  may  take 
therefrom  only  such  proportion  of  all  crude  oil  and  petroleum  that 
may  be  produced  therefrom,  without  waste,  as  the  production  of 
the  well  or  wells  of  any  such  person,  firm,  or  corporation  bears  to 
the  total  production  of  such  common  source  of  supply." 

The  Conamission  is  authorized  to  prescribe  rules  and  regula- 
tions for  the  taking  of  oil  under  certain  conditions  so  as  to  prevent 
inequitable  or  unfair  operations  by  the  producers.     The  amount 
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to  be  taken  is  fixed  by  law.  The  manneT  of  prorating  is  fijced  by 
the  law.  The  only  duty  left  to  the  Commission,  after  ascertaining 
the  fact  that  producing  the  maximum  potential  capacity  of  the 
field  each  day  results  in  waste,  is  to  ascertain  from  day  to  day  and 
from  time  to  time  the  pro  rata  part  of  the  oil  that  each  producer 
may  take  from  the  ground  without  constituting  waste  as  defined 
by  the  law.  The  law  by  its  own  terms  prevents  the  producer  from 
taking  oil  in  excess  of  his  pro  rata  share  as  defined  therein. 

[1,  2]  It  is  insisted  by  some  that  the  enforcement  of  this  law 
(the  conservation  act)  is  impracticable,  and  by  others  that  the  law 
is  unconstitutional.  The  sections  of  the  law  which  are  sought  to 
be  enforced  by  this  proceeding  do  nothing  more  than  make  it  pos- 
sible for  each  oil  producer  to  obtain  his  pro  rata  part  of  the  oil 
which  he  would  get  if  there  were  market  facilities  or  a  market 
demand  for  the  entire  production. 

i  That  the  state  may  prevent  the  unreasonable  waste  in  the  pro- 
duction of  crude  petroleum,  and  regulate  the  taking  from  the  oil 
sand,  has  been  definitely  settled  by  the  Supreme  Court  of  the 
United  States. 

The  conservation  law  under  which  we  are  now  acting  provides 
that  oil  shall  not  be  produced  under  such  conditions  as  constitute 
waste. 

In  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190,  page  202,  44  L.  ed. 
729,  736,  20  Sup.  Ct  Rep.  676,  20  Mor.  Min.  Rep.  466,  Justice 
White  said : 

"Does  the  peculiar  character  of  the  substances,  oil  and  gas, 
which  are  here  involved,  the  manner  in  which  they  are  held  in 
their  natural  reservoirs,  the  method  by  which  and  the  time  when 
they  may  be  reduced  to  actual  possession,  or  become  the  property 
of  a  particular  person,  cause  them  to  be  exceptions  to  the  general 
principles  applicable  to  other  mineral  deposits,  and  hence  subject 
them  to  difPerent  rules  {  True  it  is  that  oil  and  gas,  like  other 
minerals,  are  situated  beneath  the  surface  of  the  earth,  but  except 
for  this  one  point  of  similarity  in  many  other  respects  they 
greatly  differ.  They  have  no  fixed  situs  under  a  particular  por- 
tion of  the  earth's  surface  within  the  area  where  they  obtain. 
They  have  the  power  as  it  were  of  self-transmission.  No  one 
owner  of  the  surface  of  the  earth,  within  the  area  beneath  which 
the  gas  and  oil  move,  can  exercise  his  right  to  extract  from  the 
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common  reservoir,  in  which  the  supply  is  held,  without,  to  an  ex- 
tent, diminishing  the  source  of  supply  as  to  which  all  other 
owners  of  the  surface  must  exercise  their  rights.  The  waste  by 
one  owner  caused  by  reckless  enjoyment  of  his  right  of  striking 
the  reservoir,  at  once,  therefore,  operates  hpon  the  other  surface 
owners.  Besides,  whilst  oil  and  gas  are  different  in  character, 
they  are  yet  one,  because  they  are  unitedly  held  in  the  place  of 
deposit." 

The  court  then  reviewed  the  cases  of  Brown  v.  Vandergrift, 
80  Pa.  147;  Hague  v.  Wheeler,  157  Pa.  324,  22  L.R.A.  141,  37 
Am.  St.  Eep.  736,  27  Atl.  714;  Jones  v.  Forest  Oil  Co.  194  Pa. 
379,  48  L.E.A.  748,  44  Atl.  1074,  20  Mor.  Min.  Rep.  350; 
People's  Gas  Co.  v.  Tyner,  131  Ind.  277,  16  L.R.A.  443,  31  Am. 
St.  Eep.  433,  31  N.  E.  59,  17  Mor.  Min.  Eep.  481,  and  many 
other  cases. 

It  is  judicially  ascertained  that  oil  has  no  fixed  situs,  and  like- 
wise determined  that  the  respective  and  relative  rights  of  the 
common  or  individual  owners  may  be  regulated  and  protected  by 
law.  The  relation  of  ownership  of  oil  beneath  the  surface  is 
somewhat  analogous  to  the  ownership  of  the  individuals  that  com- 
pose the  entire  public  in  the  wild  game  of  the  country,  with  the 
distinction  that  the  individual  owners  of  the  surface  cannot  be 
entirely  prohibited  from  taking  oil  from  the  oil  sands,  whereas 
the  state  by  law  can  prevent  the  public  from  taking  wild  game,  or 
may  say  in  what  numbers  and  under  what  conditions  and  in  what 
seasons  it  may  be  reduced  to  possession.  Wild  game  has  no  fixed 
situs,  and  may  voluntarily  move  from  place  to  place  without  limi- 
tation, whereas  oil  may  move  from  place  to  place  in  a  limited  area 
by  reason  of  pressure,  gravitation,  or  suction. 

In  discussing  this  phase  of  the  case,  Justice  White  on  page  209, 
says: 

"In  things  ferce  naturcB  all  are  endowed  with  the  power  of 
seeking  to  reduce  a  portion  of  the  public  property  to  the  domain  of 
private  ownership  by  reducing  them  to  possession.  In  the  case  of 
natural  gas  and  oil  no  such  right  exists  in  the  public.  It  is  vested 
only  in  the  owners  in  fee  of  the  surface  of  the  earth  within  the 
area  of  the  gas  field.  This  difference  points  at  once  to  the  distinc- 
tion between  the  power  which  the  lawmaker  may  exercise  as  to 
the  two.    In  the  one,  as  the  public  are  the  owners,  everyone  may 
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be  absolutely  prevented  from  seeking  to  reduce  to  possession. 
.  .  .  On  the  other  hand,  as  to  gas  and  oil  the  surface  proprie- 
tors within  the  gas  field  all  have  the  right  to  reduce  to  possession 
the  gas  and  oil  beneath.  They  could  not  be  absolutely  deprived  of 
this  right  which  belongs  to  them  without  a  taking  of  private 
property.  But  there  is  a  coeqtial  right  in  them  all  to  take  from  a 
common  source  of  supply  the  two  substances  which  in  the  nature 
of  things  are  united,  though  separate.  It  follows  from  the  essence 
of  their  right  and  from  the  situation  of  the  things  as  to  which  it 
can  be  exerted,  that  the  use  by  one  of  his  power  to  seek  to  convert 
a  part  of  the  common  fund  to  actual  possession  may  result  in  an 
undue  proportion  being  attributed  to  one  of  the  possessors  of  the 
right  to  the  detriment  of  the  others,  or  by  waste  by  one  or  more 
to  the  annihilation  of  the  rights  of  the  remainder.  Hence  it  is 
that  the  legislative  power,  from  the  peculiar  nature  of  the  right 
and  the  objects  upon  which  it  is  to  be  exerted,  can  be  manifested 
for  the  purpose  of  protecting  all  the  collective  owners,  by  securing 
a  just  distribution  to  arise  from  the  enjoyment,  by  them,  of  their 
privilege  to  reduce  to  possession,  and  to  reach  the  like  end  by  pre- 
venting waste.  This  necessarily  implied  legislative  authority  is 
borne  out  by  the  analogy  suggested  by  things  feros  naturce,  which 
it  is  unquestioned  the  legislature  has  the  authority  to  forbid  all 
from  taking,  in  order  to  protect  them  from  undue  destruction, 
so  that  the  right  of  the  common  owners,  the  public,  to  reduce  to 
possession,  may  be  ultimately  efficaciously  enjoyed.  Viewed, 
then,  as  a  statute  to  protect  or  to  prevent  the  waste  of  the  common 
property  of  the  surface  owners,  the  law  of  the  state  of  Indiana 
which  is  here  attacked  because  it  is  asserted  that  it  devested  pri- 
vate property  without  due  compensation,  in  substance,  is  a  stat- 
ute protecting  private  property  and  preventing  it  from  being 
taken  by  one  of  the  common  owTiers  wnthout  regard  to  the  enjoy- 
ment of  the  others." 

Sections  3  and  4  of  this  act  come  clearly  within  the  language 
of  Chief  Justice  White  in  that  the  object  is  to  protect  the  common 
owners  who  have  a  right  to  take  oil  from  the  common  source  of 
supply,  that  those  who  may  have  pipe  lines  or  markets  may  not 
totally  destroy  the  rights  of  others  who  may  not  be  so  fortunately 
situated. 

It  may  be  urged  that  some  of  the  producers  in  the  Healdton 
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field  have  gone  to  great  expense  in  establishing  pipe  lines  and 
refineries  and  securing  markets,  and  that  certain  parties  have 
contracted  to  furnish  a  certain  amount  of  oil  within  a  given  time, 
and  the  state  has  no  authority  to  pass  laws  to  interfere  with  such 
enterprise. 

It  may  be  urged  that  the  Corsicana  Petroleum  Company  and 
the  Magnolia  Pipe  Line  Company  have  built  pipe  lines,  built  a 
refinery  at  Fort  Worth  and  a  refinery  at  Beaumont  and  Corsi- 
cana, and  extensive  marketing  facilities  throughout  the  state  of 
Texas,  Oklahoma,  and  other  states;  that  they  have  the  right  to 
extract  from  the  common  source  of  supply  a  sufficient  amount  of 
crude  oil  at  Healdton  to  supply  all  of  their  market  demands  and 
the  contracts  entered  into.  Let  us  assume  that  these  companies 
control  80  per  cent  of  the  total  market  output  of  this  field.  They 
would  have  the  other  producers  absolutely  at  their  mercy. 

A  refinery  has  been  established  at  Ardmore  with  pipe-line 
facilities  from  the  Healdton  field.  While  this  refinery  will  prob- 
ably not  use  more  than  2,000  barrels  per  day,  yet  in  principle  is 
it  different  from  that  of  the  Magnolia  ?  A  private  individual  in 
south  Texas  may  go  to  an  individual  producer  and  buy  a  half 
million  barrels  and  at  the  same  time  the  adjoining  property  own- 
ers that  would  be  immediately  drained  by  extracting  this  amount 
of  oil  from  the  common  source  of  supply  could  not  sell  a  barrel 
of  oil.  Must  the  field  be  turned  over  entirely  to  the  Magnolia 
Petroleum  Company,  the  other  pipe  line  companies,  and  the  in- 
dividual that  makes  his  private  contract,  and  the  state  be  power- 
less to  protect  a  citizen  who  has  an  equal  right  to  take  oil  from  the 
field? 

Justice  White  says  there  is  no  difference  in  oil  and  gas,  inas- 
much as  they  are  found  in  the  same  strata,  and  both  capable  of 
involuntary  transmission  under  the  surface  of  the  earth.  Hence, 
marketing  and  taking  gas  from  the  common  source  of  supply 
would  furnish  the  best  example  to  illustrate  the  equitable  and 
1^1  principle  involved.  In  Oklahoma  all  the  large  cities  are 
piped  for  the  distribution  of  gas.  The  distributing  plant  is  con- 
nected with  pipe  lines  reaching  the  gas  field.  These  particular 
pipe  lines  reach  all  the  available  markets.  The  state  of  Oklahoma 
passed  a  law  requiring  those  who  had  the  market  for  gas  and  the 
pipe  lines  to  purchase  gas  in  a  given  field  from  all  parties  who 
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had  gas  to  offer  ratably.  Some  of  the  gas  companies  are  now 
attacking  this  law  in  the  Federal  court.  The  state,  by  law,  re- 
quires those  who  may  be  drilling  for  oil  who  strike  gas  to  prevent 
the  gas  from  escaping  into  the  air.  Near  Okmulgee  a  party  at 
great  expense  in  drilling  for  oil  struck  a  40,000,000  cubic  foot 
gas  well  which  he  offered  to  sell  tQ  the  gas  companies  or  pipe 
lines  at  their  own  price,  and  they  refused  to  buy  it,  but  com- 
plained to  the  county  attorney,  who  forced  the  owner  of  the  gas 
well  to  cap  same  to  prevent  the  gas  from  escaping.  The  pipe 
lines  are  now  taking  this  gas  through  another  well  in  the  same 
field,  and  the  owner  of  the  capped  well  must  sit  idly  by  with  his 
investment  and  see  the  gas  as  extracted  from  under  his  land.  If 
the  state  cannot  protect  the  common  owners  of  property,  the 
Supreme  Court  of  the  United  States  has  yet  to  find  that  pro- 
vision of  our  Constitution  which  will  permit  one  owner  of  a 
common  pool  of  oil  or  gas  to  destroy  and  exploit  the  rights  of  the 
others. 

The  more  recent  decisions  of  the  Supreme  Court  reiterate  the 
principles  announced  by  Justice  White  above  quoted.  In  the 
case  of  Lindsley  v.  Natural  Carbonic  Gas  Co.  220  U.  S.  61,  55 
L.  ed.  369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C,  160,  the 
court  said : 

^^It  does  not  take  from  any  surface  owner  the  right  to  tap  the 
undergroimd  rock  and  to  draw  from  the  common  supply,  but  con- 
sistently with  the  continued  existence  of  that  right  so  regulates 
its  exercise  as  reasonably  to  conserve  the  interests  of  all  who  pos- 
sess it.  That  the  state  consistently  with  due  process  of  law  may 
do  this  is  a  necessary  conclusion  from  the  decision  in  the  case 
cited."  (Referring  to  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190, 
44  L.  ed.  729,  20  Sup.  Ct  Rep.  576,  20  Mor.  Min.  Rep.  466.) 

The  last  case  which  has  been  called  to  our  attention  is  West 
V.  Kansas  Natural  Gas  Co.  221  U.  S.  261,  55  L.  ed.  728,  35 
L.R.A.(N.S.)  1193,  31  Sup.  Ct.  Rep.  564,  the  Supreme  Court 
said:  "And,  we  repeat,  again,  there  is  no  question  in  the  case 
of  the  r^ulating  power  of  the  state  over  the  natural  gas  within 
its  borders.     The  appellees  conclude  the  power — ." 

It  is  contended  that  where  contracts  were  made  prior  to  the 
enactment  of  the  law  or  prior  to  the  findings  of  fact  hereia  by  the 
P,U.R.1916B. 
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Commission  as  to  the  conditions  and  waste  in  the  Healdton  fields 
that  such  contracts  are  binding,  and  that  it  is  beyond  the  power  of 
the  state  to  impose  such  restrictions  upon  one  of  the  parties  there- 
to that  the  same  could  not  be  complied  with  if  he  should  be 
limited  in  the  amount  of  oil  that  he  may  take  from  the  common 
source  of  supply. 

No  individual  producer  in  an  oil  field  where  the  source  of 
supply  is  common  has  an  absolute  property  in  the  oil  beneath  the 
surface  until  it  is  raised  and  reduced  to  possession  and  capable 
of  being  removed  or  transported  at  the  will  of  the  owner.  When 
the  same  is  abstracted  from  the  sand  and  placed  in  tanks  it  has 
the  same  legal  status  as  property  of  the  owner  as  wheat  in  a 
granary,  and  the  state  would  have  no  authority  to  regulate  by  law 
the  manner  or  imder  what  conditions  the  oil  should  be  disposed  of 
by  the  owner,  unless  by  reason  of  quantity  or  other  conditions  it 
became  a  public  nuisance. 

Justice  White  in  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  205,  44 
L  ed.  737,  20  Sup.  Ct.  Rep.  676,  20  Mor.  Min.  Rep.  466,  quoted 
from  Jones  v.  Forest  Oil  Co.  194  Pa.  879,  48  L.R.A.  748,  44 
Atl.  1074,  20  Mor.  Min.  Rep.  860,  as  follows:  ^Trom  these  cases 
we  conclude  that  the  property  of  the  owner  of  land  in  oil  and  gas 
is  not  absolute  until  it  is  actually  in  his  grasp  and  brought  to  the 
surface." 

On  page  207,  Justice  White  says: 

'^viewing  its  own  [Indiana]  previous  adjudications  which 
we  have  cited  and  those  of  the  supreme  court  of  the  state  of  Penn- 
sylvania, to  which  \ye  have  also  referred,  it  was  decided  that  the 
owners  of  the  surface  of  the  land  within  the  gas  field,  whilst  they 
had  the  exclusive  right  on  their  land  to  sink  wells  for  the  pur- 
pose of  extracting  the  oil  and  gas,  had  no  right  of  property  therein 
until  by  the  actual  drawing  of  the  oil  and  gas  to  the  surface  of 
the  earth  they  had  reduced  these  substances  to  physical  possession. 
It  was  further  held  that  in  consequence  cvf  the  nature  of  the 
deposits,  of  their  transmissibility,  of  their  independence,  of  the 
rights  of  all  and  of  the  public  at  large,  the  state  could  lawfully, 
exercise  the  power  to  regulate  the  right  of  the  surface  owners 
among  themselves  to  seek  to  obtain  possession  and  to  prevent  the 
waste  of  the  products  in  which  all  the  surface  owners  within  the 
area  wherein  the  gas  and  oil  were  deposited,,  as  well  as  the  public, 
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had  an  innoiest,  because  in  the  preservation  of  these  substances 
the  well-being  and  prosperity  of  the  entire  commnnity  was  largely 
involved.  And  it  was  upon  the  opinion  announced  in  that  case 
that  the  court  rested  its  decree  in  the  case  now  under  review/' 

Again  on  page  209,  Justice  White  says : 

"It  being  true  as  to  both  animals,  ferce  naiurcB  and  gas  and 
oil,  therefore,  that  whilst  the  right  to  appropriate  and  become  the 
owner  exists,  proprietorship  does  not  take  being  until  the  particu- 
lar subjects  of  the  right  become  property  by  being  reduced  to 
actual  possession." 

An  individual  may  contract  to  sell  1,000  quail.  At  the  time 
he  made  the  contract  there  may  be  no  law  preventing  him  from 
acquiring  that  number.  In  the  meantime  a  law  may  be  passed 
limiting  the  number  of  quail  which  one  person  may  acquire.  An 
individual  may  sell  a  certain  amount  of  oil.  If  he  has  this  oil 
in  storage,  there  is  no  law  preventing  him  from  filling  the  con- 
tract. If  he  has  not  the  oil  in  storage,  he  takes  his  chances  under 
the  law  of  extracting  the  required  amoimt  from  the  common 
source  of  supply  under  such  limitation  as  may  be  imposed  by  the 
state  for  the  purpose  of  guarantying  to  all  producers  that  their 
rights  to  take  their  proportion  of  the  oil  from  the  field  shall  be 
protected.  This  principle  is  fundamental,  and  is  supported  by 
authorities. 

The  authority  of  the  state  to  protect  coequal  rights  of  indi- 
viduals whose  rights  may  depend  upon  drawing  a  pro  rata  share 
of  a  natural  commodity  from  a  common  source  of  supply  is  not 
new.  More  than  eighteen  years  ago  the  supreme  court  of  Colo- 
rado had  a  similar  subject  under  consideration,  wherein  certain 
farmers  in  an  irrigated  district  had  to  depend  upon  water  from 
one  common  source  of  supply.  One  of  the  parties  had  made  a 
contract  that  he  should  have  a  certain  amount  of  water.  After- 
wards a  law  was  passed  requiring  the  water  to  be  distributed 
pro  rata,  according  to  the  ascertained  necessities  of  the  indi- 
viduals. 

In  the  case  of  White  v.  Farmers'  Highline  Canal  &  Reser- 
voir Co.  22  Colo,  191,  31  L.  R.  A.  829,  43  Pac.  1028,  the  court 
said:  "That  part  of  this  contract  which  attempts  to  give  each 
oonsimier  the  right  to  determine  the  amount  of  water  to  which 

he  is  entitled  with  permission  to  take  the  same  resardlo^s  of  the 
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rights  of  other  consumers  or  of  the  ditch  company  was  declared 
void  by  the  court  of  appeals.'* 

The  court  further  said : 

"The  right  claimed  by  the  consumer  is  a  right,  the  exercise 
of  which  is  positively  prohibited  by  the  statute  of  this  state. 
.  .  .  The  3d  section  provides  that  it  shall  be  the  duty  of 
those  opining  or  controlling  such  canals  or  ditches  to  appoint  a 
superintendent  whose  duty  it  shall  be  to  measure  the  water  from 
siich  canal  or  ditch  through  the  outlet  to  those  entitled  thereto 
according  to  his  or  her  pro  rata  share.  .  .  .  Where  there 
are  a  large  number  of  consumers  taking  water  from  the  same 
ditch,  the  excessive  use  by  some  may  absolutely  deprive  others 
of  water  at  times  when  its  application  to  the  thirsty  soil  is  ab- 
solutely necessary  to  prevent  the  total  failure  of  growing  crops. 
So,  also,  as  between  different  ditches,  if  one,  in  case  of  scarcity, 
takes  from  a  public  stream  water  to  which  it  is  not  entitled,  it 
must  be  at  the  expense  of  others.'* 

The  court  further  said : 

'T!t  is  said,  however,  that  as  the  contract  under  which  the  de- 
fendant claims  in  this  case  was  executed  prior  to  the  passage  of 
the  act  of  1887,  the  parties  to  this  action  are  not  bound  by  that 
statute;  •  .  .  this  argument  has  been  advanced  in  many 
cases,  but,  we  believe,  never  successfully,  where,  as  here,  it  is  in 
opposition  to  the  police  power  of  the  state." 

The  court  then  cites  and  reviews :  N'orthwestem  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036 ;  Buffalo  East 
Side  R  Co.  V.  Buffalo  Street  R.  Co.  Ill  ^.  Y.  132,  2  L.R.A. 
384,  19  K  E.  63 ;  Bertholf  v.  O'Reilly,  74  IST.  T.  509,  30  Am. 
Rep.  323;  People  v.  Budd,  117  N.  T.  1,  5  L.R.A.  559,  15  Am. 
St.  Rep.  460,  22  K  E.  670 ;  Richardson  v.  Boston,  24  How.  188, 
16  L.  ed.  625 ;  Tucker  v.  Ferguson,  22  Wall.  527,  22  L.  ed.  805. 

The  court  finally  holding:  "So  our  act  of  1887  governing  the 
distribution  of  water  by  ditch  companies  carrying  water  for  hire 
is  binding  upon  the  parties  to  this  action,  notwithstanding  the 
agreement  of  March  22,  1873.'' 

The  Commission  in  this  case  will  predicate  its  order  upon  the 
authority  vested  in  the  Commission  by  §§  1,  3,  4,  and  5  of  the 
law  known  as  the  conservation  act,  and  particularly  that  part 
regulating  the  equitable  taking  of  oil  among  the  operators. 
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The  producers  in  this  case  are  complaining.  It  should  not 
be  overlooked,  however,  that  the  public  also  has  an  interest  in 
the  prevention  of  waste  of  oil.  It  may  be  insisted  that  the  wells 
in  the  Healdton  field  may  be  operated  at  their  maximum  capacity, 
and  the  oil  placed  in  steel  storage.  Such  storage  in  the  Healdton 
field  with  one  year's  insurance  costs  approximately  25  cents  per 
barrel.  The  maximum  market  price  for  oil  in  that  field  is  now 
30  cents  per  barrel.  Even  though  there  were  no  waste  of  oil  in 
steel  tankage  by  evaporation,  this  practice  would  border  on 
economic  waste  as  between  the  producers.  Should  one  producer 
or  several  producers  force  the  other  producers  to  install  steel 
storage  when  the  oil  placed  therein  is  worth  but  little  more  than 
the  cost  of  storage,  and  practically  cause  the  producer  to  lose  all 
of  his  rights  in  the  proper  production  of  oil  from  the  common 
source  of  supply  i    We  believe  this  would  be  economic  waste. 

We  should  not  overlook  the  fact  that  the  record  in  this  case 
shows  that  the  total  production  of  the  field  is  now  70,000  barrels 
per  day.  (And  from  sources  outside  of  the  record,  it  has  since 
been  increased  to  eighty  or  possibly  one  hundred  thousand  barrels 
per  day,  and  it  is  claimed  by  the  producers  could  be  increased  to 
150,000  barrels  within  a  very  short  time.) 

It  is  shovsrn  from  the  record  that  the  evaporation  of  oil  in  steel 
storage  is  from  10  to  25  per  cent  of  the  value  of  the  oil  the  first 
year.  We  do  not  mean  in  quantity.  The  lighter  and  more  valu- 
able oils  escape.  Hence  if  we  consider  the  minimum  amount 
fixed  by  the  witnesses  as  waste  of  oil  in  steel  storage  to  be  10  per 
cent  of  the  value  and  80,000  barrels  of  oil  were  stored  each  day 
for  one  year  in  the  Healdton  field,  there  would  be  a  loss  of  8,000 
barrels  per  day.  Would  it  not  be  a  spectacle  for  the  public  to 
assemble  each  morning  and  witness  the  destruction  of  8,000  bar- 
rels of  a  commodity  that  is  absolutely  necessary  for  the  prosperity 
and  business  of  the  country, — a  commodity  which,  once  being 
destroyed,  can  never  be  replaced  by  any  artificial  means  known  to 
science?  We  may  raise  an  excessive  agricultural  crop  such  as 
cotton.  It  may  be  destroyed,  yet  another  crop  can  be  produced 
It  is  not  so  with  oil. 

[3]  It  may  be  claimed  that  it  is  to  the  interest  of  the  public 
to  produce  oil  in  such  extravagant  and  wasteful  manner  that  the 
price  thereof  may  be  reduced  to  10  cents  per  barrel.     We  wit- 
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nessed  an  appalling  example  of  this  at  Beaumont,  Texas,  where 
a  great  field  of  oil  was  discovered  and  recklessly  exploited  and 
operated,  and  the  rights  of  individual  owners  were  destroyed. 
Millions  of  barrels  of  this  oil  were  sold  as  low  as  3  cents  per 
barrel.  It  was  put  upon  the  market  at  a  price  as  cheap  as  one 
could  pump  and  transport  water  from  the  Gulf  of  Mexico.  Rail- 
roads installed  oil  burners ;  the  public  used  the  oil  because  it  was 
cheap.  Within  a  year's  time  it  was  destroyed.  Thereupon  oil 
burners  were  torn  from  industrial  plants  at  great  expense ;  where- 
as, if  the  oil  at  Beaumont  had  been  produced  so  as  to  prevent 
waste,  the  oil  consumers  who  had  to  go  back  to  coal  within  a  short 
time  could  have  continued  to  bum  oil  at  reasonable  prices  for 
several  years.  Thereafter  gasolene  was  again  placed  on  the  mar- 
ket at  25  cents  per  gallon  and  continued  at  that  price  for  several 
years. 

We  are  now  exploiting  the  greatest  oil  fields  of  the  world, — 
Gushing  and  Healdton.  This  oil  should  be  produced  so  as  to 
prevent  waste, — ^not  necessarily  to  influence  the  price  of  crude 
oil,  but  it  should  be  produced  and  preserved  in  such  manner  as 
not  to  be  destroyed,  so  that  the  public,  the  users  and  consumers, 
may  receive  the  full  benefits  therefrom,  and  in  order  that  reason- 
able prices  for  the  product  may  be  enjoyed  by  the  public  at  large 
for  a  number  of  years. 

When  the  Healdton  and  Gushing  fields  are  destroyed  this  may 
mark  the  passing  of  the  last  great  oil  fields  in  the  mid-continent. 
Immediately  gasolene  and  fuel  oil  would  advance  to  the  old 
prices  of  25  cents  per  gallon  for  gasolene  and  more  than  $1  per 
barrel  for  fuel  oil. 

The  legislature  had  in  mind  mainly  two  objects  when  §§  1, 
3,  4,  and  5  of  this  law  were  passed :  First,  to  regulate  the  pro- 
duction of  oil  by  the  operators  so  that  the  weaker  or  small  pro- 
ducer Would  be  guaranteed  his  pro  raia  part  of  the  oil;  and, 
second,  that  the  oil  should  be  produced  and  preserved  in  such 
manner  that  the  public  would  enjoy  the  full  benefits  thereof  at 
reasonable  prices,  not  only  for  the  present  time,  but  for  years  to 
come. 

It  is  insisted  that  more  or  less  confusion  will  necessarily  arise 
because  of  different  producers  selling  oil  individually.  By  the 
co-operation  of  the  producers  §  4  of  the  act  can  be  carried  out, 
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and  the  oil  prorated  and  all  contracts  filled  with  but  little,  if  any, 
difficulty.  It  would  be  unreasonable  to  prevent  oil  to  be  taken 
from  the  sand  because  some  producer  may  refuse  to  participate  in 
the  market,  thereby  causing  other  properties  in  the  field  to  be 
shut  down.  When  a  producer  is  given  a  reasonable  opportunity 
to  deliver  his  pro  rata  part  of  the  oil  being  taken  from  the  sand, 
and  he  fails  to  embrace  that  opportunity,  he  should  thereafter  be 
estopped  from  asserting  his  right  to  prevent  others  in  the  com- 
mon source  of  supply  taking  oil  in  the  meantime. 

[4]  The  operation  of  this  law,  to  a  large  extent,  will  have  the 
effect  of  making  all  purchasers  of  oil  common  purchasers  to  the 
extent  of  giving  all  parties  who  had  not  otherwise  run  their  pro 
rata  share  of  oil  an  opportunity  to  participate  in  the  fulfilment  of 
this  contract.  Otherwise  the  party  making  the  contract  would  be 
limiting  his  ability  to  fulfil  the  same  to  the  extent  of  his  pro  rata 
of  oil  being  taken  from  the  field.  It  is  immaterial  whether  the 
oil  is  run  by  a  common  purchaser,  common  carrier,  or  otherwise. 
The  total  amount  taken  from  the  field  must  be  produced  by  the 
different  producers,  or  an  opportunity  given  the  different  pro- 
ducers to  participate  in  the  production  of  the  amount  so  taken. 

[5]  Wherefore  the  Commission  considers,  orders,  and  ad- 
judges that,  in  order  to  prevent  waste  and  to  regulate  the  taking 
of  oil  from  the  common  source  of  supply,  and  to  prevent  the  in- 
equitable and  unfair  taking  of  oil  from  the  common  source  of 
supply  in  the  Healdton  field,  the  following  rules  and  regulations 
are  hereby  made  and  established: 

(1)  The  practice,  plan,  or  device  of  placing  or  holding  crude 
oil  in  earthem  reservoirs  (sometimes  called  pond  storage)  hereto- 
fore in  use  in  the  Healdton  field,  is  hereby  discontinued  and  pro- 
hibited. 

(2)  The  use  of  wooden  or  steel  storage  is  permitted  under  the 
limitations,  restrictions,  and  qualifications  hereinafter  found. 

(3)  No  operator  (person,  firm,  or  corporation,  having  the 
right  to  drill  into  and  produce  oil  from  the  common  source  of 
supply)  shall  take  from  the  potential  production  of  the  Healdton 
field  more  than  his  fair  and  equitable  proportion  thereof,  and  in 
order  that  the  potential  production  of  said  field  may  be  deter- 
mined for  the  purpose  of  establishing  a  basis  for  the  fair  and 
equitable  taking  of  oil  from  the  common  source,  it  is  ordered  that 
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A.  L.  Walker,  heretofore  appointed  as  agent  for  the  Commission, 
or  his  successor  in  office,  make  a  gauge  of  each  oil  well  in  said 
field,  and  as  its  rules  and  regulations  for  the  taking  or  making  of 
such  gauge,  the  Commission  authorizes  its  agent  to  use  and  uni- 
formally  apply  the  method  and  plan  now  recognized  and  in 
common  use. 

(4)  That  upon  ascertaining  the  potential  production  of  the 
field,  the  agent  of  the  Commission  shall  thereupon  ascertain  the 
transportation  or  market  facilities,  and  ascertain  the  amoimt  of 
oil  necessary  to  meet  the  daily  market  demands. 

(5)  That  the  daily  actual  production  of  the  oil  field  shall  be 
restricted  and  confined  to  such  a  quantity  as  is  necessary  to  sup- 
ply the  probable  daily  market  demand  with  the  exception  herein-- 
after  provided ;  that  is  to  say,  the  raising  of  the  oil  from  the  sand 
or  the  production  from  the  oommosi  source  of  supply  shall  be 
done  by  the  operators  in  said  field  only  to  the  extent  of  the 
amoimt  necessary  to  meet  the  ascertained  daily  market  demands, 
and  under  the  conditions  set  forth  in  the  rules  and  regulations 
of  the  Commission. 

(6)  The  capacity  or  potential  production  of  each  well  in  said 
field  shall  be  ascertained  in  the  manner  and  by  the  means  above 
outlined,  and  thereupon  the  owner  in  the  operation  thereof  shall 
be  restricted  in  raising  oil  from  underground  to  the  surface  to  the 
following  extent;  that  is  to  say,  the  agent  of  the  Commission  in 
said  field  shall,  in  accordance  with  these  rules,  ascertain  the 
ratio  of  the  daily  market  demand  to  the  potential  production,  and 
then  the  actual  production  shall  be  limited  to  the  market  demand, 
and  in  supplying  the  market  demand  the  operators  shall  be  per- 
mitted to  produce  ratably,  that  is  to  say,  only  such  a  per  cent  of 
the  possible  production  of  each  well  as  is  necessary  to  make  up 
upon  the  whole  the  daily  market  demand. 

(7)  In  order  to  guard  against  unforeseen  casualties  and  con- 
tingencies, and  to  the  end  that  the  market  may  not  at  any  time 
be  deprived  of  an  adequate  supply,  the  use  of  wooden  or  steel 
storage  permitted  as  aforesaid  is  hereby  authorized  for  the  stor- 
age of  the  whole  or  potential  production  of  any  well  or  number 
of  wells  on  any  one  lease  or  property  for  a  period  of  ten  days, 
but  in  running  the  oil  so  produced,  it  shall  be  run  according  to 

the  fair  and  equitable  pro  rata  of  the  operator  according  to  the 
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plan  hereby  established ;  or,  in  other  words,  if  an  operator  chooses 
to  accumulate  his  whole  possible  production  for  a  period  of  ten 
days,  then  upon  the  sale  of  the  same  he  shall  be  wholly  precluded 
and  prohibited  from  raising  any  other  oil  from  the  sand  to  the 
surface  until  he  is  due  another  run  upon  the  pro  rata  basis. 

(8)  The  Commission  in  avoidance  of  any  controversy  perti- 
nent to  the  legal  status  of  common  carrier  and  common  purchaser 
runs  applies  the  rules  and  regulations  wholly,  and  therefore  both 
directly  and  indirectly,  to  the  production  of  oil,  and  not  to  the 
marketing  of  the  same,  or  rather  to  the  raising  of  the  oil  from 
the  sands  to  the  surface,  and  hereby  authorizes  its  ageut,  in  the 
regulation  of  fair  and  equitable  production  as  aforesaid,  to  pro- 
hibit the  raising  of  oil  from  the  sands  to  the  surface,  except  such 
as  can  be  marketed  under  these  rules  and  regulations. 

(9)  The  storage  of  oil  by  any  common  purchaser  or  purchasers 
bought  ratably  in  open  market  bona  fide  to  be  held  as  stock  under 
the  usual  custom  of  the  trade  for  the  purpose  of  refining  or  for 
sale  to  the  consumer  is  not  prohibited  by  the  rules  hereinbefore 
prescribed. 

(10)  These  rules  shall  not  be  interpreted  so  as  to  require  the 
oil  to  be  produced  ratably  each  day,  but  the  amount  produced 
from  any  one  well  within  a  period  of  thirty  days  shall  not  exceed 
the  pro  rata  permissible  daily  production. 

This  order  shall  be  in  full  force  and  effect  on  and  after  its 
publication  as  required  by  law. 

Corporation  Commission.  George  A.  Henshaw,  Commissioner, 
W.  D.  Humphrey,  Commissioner. 

Chairman  Love  did  not  participate  in  the  consideration  or 
promulgation  of  this  order  on  account  of  sickness. 

Note. — ^After  the  handing  down  of  the  above  order,  the  agent  of 
the  Commission  requested  instructions  regarding  the  production 
and  sale  of  oil  in  excess  of  the  producers'  pro  rata  share  of  the  oil 
deposit,  both  prior  and  subsequent  to  the  date  of  the  oil  conservation 
act.  Mr.  Commissioner  Humphrey  stated  that  operators  with  oil 
above  ground  might  sell  such  supply  ratably  to  common  purchasers, 
up  to  date  of  the  law  or  since  that  time,  provided  the  production 
accumulated  prior  thereto ;  and  if  any  producer  had  taken  more  than 
his  ratable  proportion  or  just  and  equal  share  from  tl\e  common 
source  of  supply  since  the  date  of  the  law,  that  the  agent  should  so 
adjust  matters  as  to  equalize  the  production  ratably  since  that  date 
P.U.R.1916E. 
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to  the  end  that  the  common  owners  of  the  common  supply  might 
enjoy  ratably  their  common  rights.  Mr.  Commissioner  Henshaw 
concurred  in  the  instructions,  with  the  suggestion  "that  in  cases 
where  the  common  purchaser  had  not  taken  the  full  pro  rata  share 
of  a  producer  prior  to  the  enactment  of  the  law,  because  such  pro- 
ducer had  sold  oil  to  others  than  a  common  purchaser  and  had  in 
fact  taken  his  full  pro  rata  share  from  the  common  source  of  supply, 
such  common  purdiaser  may  perform  his  duty  under  the  law  as  it 
existed  at  that  time^  provided  the  producer  has  oil  in  storage  from 
which  the  deficiency  in  his  pro  raia  runs  to  the  common  purchaser 
may  be  made ;  but  that  such  producer  should  not  take  oil  at  this  timfl 
from  the  common  source  of  supply  to  make  up  this  deficiency/' 
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JAMES  SMITH  et  al. 

V. 

HOWARD  NUNNEHlY  et  al. 
[Case  No.  387;  Formal  Complaint  I^o.  48.;| 

CHARLESTON  INTERURBAN  RAILROAD  COMPANY 

V. 

CLYDE  SMITH  et  al. 

[Case  No.  388;  Formal  Complaint  No.  49.] 

Autamohile8^~  Jitneys  ^-Common  carriers -^  JPublio  service  Jnudnesa 
^Jurisdiction  of  Convmission. 

1.  Jitneys  operated  in  the  same  portion  of  a  city  in  which  street 
cars  are  operated  and  in  more  rdnote  parts  where  there  are  no  car 
lines,  maintaining  regular  routes,  schedules,  and  service,  carrying  in- 
discriminately all  persons  desiring  to  ride,  and  charging  a  uniform 
fare,  are  common  carriers  of  persons,  and  are  also  engaged  in  a  public 
service  business,  within  the  operation  of  a  statute  extending  the  juris- 
diction of  the  Commission  over  common  carriers  ot  passengers  and  those 
engaged  in  any  public  service  business,  irrespective  of  whether  the  opera- 
tors are  a  corporation,  firm,  or  individual. 

Cw%sti%utional  late  —  Delegation  of  powers  —  Jitneys, 

2.  The  legislature  has  the  power  to  grant  to  the  Public  Service 
Commission  the  right  to  regulate  and  control  the  operation  of  jitneys. 

Automobiles  —  Jitneys  —  Regulation  —  Power  of  Commission. 

3.  Under  the  Public  Service  Commission  act,  which  requires  every 
person,  firm,  or  corporation  engaged  in  a  public  service  business  to 
maintain  adequate  and  suitable  facilities,  and  to  give  reasonable,  acie, 
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And  fiufllcient  service  without  discrimination,  and  empowen  the  Com- 
mission to  enforce  such  facilities  and  seryioe,  the  Commission  has  the 
right  to  regulate  and  control  the  operation  of  jitneys  which  are  common 
carriers  of  persons  and  engaged  in  a  public  service  business. 
Automohiles^- Jitneys  ^Exclusive  regulation  l>y  local  authorities, 

4.  The  West  Virginia  Commission  deemed  it  unwise  or  unnecessary 
to  establish  rules  and  regulations  for  the  operation  of  jitneys  in  a  city 
whose  charter  power  in  such  respect  was  much  broader  than  that  of 
the  Commission  and  had  been  exercised  by  the  enactment  of  a  compre- 
hensive ordinance,  and  which  city  could  supervise  and  control  jitneys 
more  effectively  than  the  Commission. 

JHscrintination  —  Jitneys  —  Negroes, 

5.  A  complaint  against  operators  of  jitneys  for  refusing  to  carry 
negroes  was  dismissed  without  prejudice  upon  their  having  abated  the 
discrimination. 

[August  19,  1915.] 

Petition  of  James  Smith  et  al.  charging  defendants  with  un- 
lawful discrimination  in  the  carriage  of  passengers  in  the  opera- 
tion of  jitney  husses,  etc.,  and  asking  for  relief ;  dismissed  with- 
out prejudice. 

Petition  of  Charleston  Interurban  Railroad  Company,  a  cor- 
poration, charging  defendants  with  unlawful  discrimination,  etc., 
and  asking  supervision  and  regulation  of  jitney  bus  business  in 
city  of  Charleston;  dismissed  without  prejudice. 

In  re  jurisdiction,  rules,  and  regulations  relative  to  the  opera- 
tion of  jitney  busses. 

Appearances :  Herbert  Fitzpatrick,  Governor  W.  A.  MacCop- 
kle,  T.  S.  Clark,  and  W.  G.  MacCorkle,  counsel  for  petitioner 
Charleston  Interurban  Railroad  Company;  Geo.  W.  McClintic 
and  C.  R.  Kimbrough,  counsel  for  petitioners  James  Smith  et  al. ; 
W.  W.  Werts,  counsel  for  defendants;  John  Marshall,  attorney 
for  Parkersburg,  Marietta  Interurban  Railway  Company;  Smith 
Hood,  superintendent  M.  V.  T.  Company ;  Geo.  I.  Neal,  attorney 
for  Ohio  Valley  Electric  Railway  Company ;  Fred  Paul  Crosscup, 
president  Charleston-Dunbar  Traction  Company;  S.  B.  Avis, 
attorney  for  Public  Service  Commission. 

Morgan,  Commissioner:     James  Smith,  Bernard  Clare,  and 

Alfred  Graves,  complainants,  filed  their  joint  petition  on  the 

6th  day  of  July,  1915,  against  Howard  Nunnelly,  A.  Farrell, 

Wm.  Hanshaw,  and  the  persons  owning  and  operating  on  the 

streets  of  Charleston,  West  Virginia,  motor  busses  bearing  auto- 
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mobile  licenses  of  the  state  of  West  Virginia  Nos.  9883,  5290, 
;{642,  1430,  5715,  909,  5010,  1884,  1335,  6285,  5050,  2167, 
5903,  1462,  853,  and  665,  defendants^  alleging  that  said  com- 
plainants were  citizens  and  residents  of  the  city  of  Charleston, 
and  that  they  were  negroes ;  that  the  defendants  (the  names  of 
the  persons  operating  the  busses  bearing  the  above  numbers  being 
to  said  complainants  unknown)  were  engaged  in  the  business  of 
common  carriers  in  the  city  of  Charleston  transporting  for  hire 
upon,  along,  and  over  the  streets  and  highways  of  the  said  city 
by  means  of  automobiles  or  motor  busses,  commonly  known  as 
jitney  busses,  and  that  said  defendants  and  each  of  them  had 
violated  the  Constitution  and  the  acts  and  laws  of  the  state  of 
West  Virginia  by  declining  and  refusing  to  receive  and  carry 
said  complainants  as  passengers  on  account  of  their  being  mem- 
bers of  the  colored  race;  that  said  refusal  on  the  part  of  said 
defendants  to  receive  and  carry  complainants  was  an  unlawful 
discrimination,  and  that  said  discrimination  was  unreasonable^ 
imlawful,  and  unjust,  and  that  the  service  established  and  main- 
tained by  said  defendants  was  not  reasonable,  safe,  sufficient,  just, 
and  fair,  and  praying  that  the  Commission  enter  an  order  com- 
manding said  defendants,  and  each  of  them,  to  cease  and  desist 
from  the  violations  of  the  acts  and  laws  referred  to  in  said 
petition,  and  for  other  relief. 

On  the  same  day  an  order  was  entered  requiring  the  defendants 
to  satisfy  said  complaint,  or  make  answer  thereto  within  ten  days 
after  service  on  them  of  a  copy  of  sai3  order. 

On  the  19th  day  of  July,  1915,  the  defendants  filed  their 
joint  answer  to  said  petition,  admitting  that  they  were  the  owners 
and  operators  of  said  motor  busses,  commonly  known  as  jitney 
busses,  and  that  they  were  operating  the  same  upon,  along,  and 
over  the  streets  of  Charleston,  for  hire,  by  transporting  persons 
from  one  point  to  another  for  the  sum  of  5  cents,  and  that  it 
might  be  true  that  some  of  the  drivers  of  said  jitney  busses 
(through  ignorance  of  the  law)  had  refused  to  carry  persons  of 
the  negro  race  in  said  vehicles;  said  defendants  ailing  in  their 
said  answer  that  they  would  henceforth  comply  strictly  with  the 
law,  and  that  from  the  time  of  filing  of  said  answer  and  forever 
afterward  they  would  carry  any  and  all  persons,  regardless  of 
color  or  previous  conditions  of  servitude,  to  any  and  all  points 
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within  the  city  of  Charleston.  Defendants  further  stated  that 
they  did  not  object  to  the  Commission  entering  any  reasonable 
order  in  the  case,  but  denied  the  jurisdiction  of  the  Commission 
in  the  premises. 

The  Charleston  Interurban  Railroad  Company,  a  corporation 
duly  created  and  organized  under  the  laws  of  the  state  of  West 
Virginia,  on  the  said  6th  day  of  July,  1915,  filed  its  petition 
against  Clyde  Smith  and  other  persons,  whose  names  were  alleged 
to  be  unknown  to  said  petitioner,  engaged  in  the  business  of  com- 
mon carriers  upon  the  streets  and  highways  of  the  city  of  Charles- 
ton, by  use  of  vehicles  commonly  known  as  jitney  busses,  alleging, 
among  other  things,  that  it  was  carrying  on  the  business  of  a 
common  carrier  by  operating  a  street  railroad  in  the  city  of 
Charleston,  and  other  places  adjoining  and  near  said  city,  and 
that  it  had  expended  in  the  construction,  maintenance,  and  equip- 
ment of  its  said  railroad  more  than  $1,000,000 ;  that  it  paid  an 
annnal  license  tax  for  the  use  of  the  streets  of  the  city  $100 
per  mile  of  its  track ;  that  it  was  operating  its  cars  in  the  city  of 
Charleston  under  a  franchise  granted  by  said  city  to  its  lessor,  the 
Kanawha  Valley  Traction  Company ;  that  it  had  provided  itself 
and  was  equipped  with  a  sufficient  number  of  modem,  comfort- 
able cars  to  afford  ample  accommodations  for  the  public  desiring 
to  travel  thereon ;  that  it  had  in  every  respect  complied  with  the 
laws  of  the  state  of  West  Virginia,  and  with  the  numeirous  re- 
quirements of  its  franchise,  and  discharged  its  duties  and  obliga- 
tions as  a  common  carrier  of  persons  upon  and  over  its  lines  of 
street  railway ;  that  the  defendants  were  engaged  as  common  car- 
riers of  persons,  for  hire,  in  and  upon  the  streets  and  highways 
of  the  city,  in  vehicles  known  as  jitney  busses,  in  competition 
«rith  petitioner,  and  that  said  defendants  did  not  maintain  any 
routes  or  schedules,  and  did  not  furnish  a  regular  service  in  any 
part  of  the  city ;  that  they  did  not  pay  any  license  tax  to  said  city, 
or  any  compensation  for  the  use  of  the  streets  of  said  city ;  that 
they  did  not  run  at  r^ular  times  and  on  regular  routes,  but 
gathered  at  congested  places  of  traffic  where  patrons  of  petitioner 
assembled  to  board  its  cars  and  sought  to  induce  such  patrons  to 
ride  in  their  jitney  busses  instead  of  upon  cars  of  petitioner;  that 
the  lives  of  persons  upon  the  streets,  and  safety  of  persons  riding 
in  the  busses,  were  endangered ;  that  the  owners  and  drivers  of 
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said  vehides  were  wholly  without  responsibility  and  regulation ; 
that  they  refused  to  carry  persons  of  the  negro  race  in  their  vehi- 
cles, upon  like  terms  and  conditions  that  they  carried  persons  of 
other  races ;  that  they  were  carrying  on  their  business  in  an  un- 
reasonable, unsafe,  unfair,  and  unjust  manner  to  petitioner  and 
to  the  public,  and  praying  that  the  Commission  would  enter  an 
order  fixing  such  lawful  and  reasonable  rates  and  practices,  rules 
and  regulations,  governing  the  business  of  said  defendants  as 
should  be  proper  and  just,  etc. 

On  the  filing  of  the  forgoing  petition  an  order  was  entered  re- 
quiring the  defendants  to  satisfy  said  complaint,  or  make  answer 
thereto  within  ten  days  after  the  service  of  a  copy  of  said  order. 

On  the  19th  day  of  July,  1915,  an  answer  on  behalf  of  all  the 
defendants  referred  to  in  the  forgoing  petition  was  filed,  in 
which  it  was  admitted  that  the  plaintiff  was  a  duly  organized 
corporation,  and  was  operating  its  cars  in  the  city  of  Charleston 
under  a  franchise  from  said  city,  in  the  manner  set  forth  in  said 
petition.  Said  defendants  further  admitted  that  they  were  oper- 
ating jitney  busses  upon,  along,  and  over  the  streets  of  the  city  of 
Charleston  for  hire,  and  charging  the  sum  of  5  cents  for  carrying 
a  passenger  to  any  point  of  the  city ;  that  they  were  carrying  and 
offering  to  perform  a  service  similar  to  that  of  petitioners,  and  in 
addition  to  carrying  passengers  to  points  on  the  streets  of  the  city 
touched  by  the  street  cars,  defendants  averred  that  they  carried 
passengers  to  the  remote  parts  of  the  city  where  the  street  cars  did 
not  run.  Defendants  denied  that  they  did  not  maintain  any 
rentes  or  achedule,  and  did  not  furnish  regular  service  in  any 
part  of  the  city ;  denied  that  they  did  not  pay  a  license  tax  to  said 
city  for  operating  their  busses;  alleged  that  they  paid  annually 
to  said  city  the  sum  of  $5  for  each  vehicle,  also  a  license  tax  to  the 
state  of  West  Virginia,  and  that  after  the  28th  day  of  July,  1S15, 
they  would  be  compelled  to  pay  to  the  city  an  aimual  license  tax 
of  $24  for  each  vehicle.  They  denied  that  they  solicited  business, 
but  only  carried  persons  on  request;  further  denied  that  they  en- 
dangered the  lives  of  their  passengers,  allied  that  only  exper- 
ienced men  operated  said  busses,  and  that  they  were  operated  with 
great  care.  Defendants  denied  that  they  were  conducting  an  ir- 
regular business,  without  control  or  regulation,  and  in  such  a 
manner  as  to  most  seriously  injure  petitioner  or  other  persons. 
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Uefeiidants  averred  that  they  tendered  with  said  answer  their 
schedule  of  rates,  and  that  they  had  established  and  maintained 
adequate  and  suitable  facilities  for  carrying  on  the  business  as 
common  carriers,  and  that  the  service  given  the  public  was  being 
performed  in  a  reasonable,  safe,  sufficient,  just,  and  fair  way; 
denied  that  they  were  giving  undue  and  unreasonable  preference 
and  advantage  to  certain  localities;  denied  that  they  were  sub- 
jecting certain  persons  of  the  negro  race  to  undue,  unreasonable 
prejudice  and  disadvantage;  averred  that  they  were  carrying  and 
would  continue  to  carry  any  and  all  persons  of  the  negro- race  that 
desired  to  be  carried.  It  was  further  alleged  in  said  answer  that 
an  ordinance  had  been  passed  by  the  city  of  Charleston,  which 
would  become  effective  on  July  28,  1915,  requiring  all  drivers  of 
jitney  busses  to  give  bond  in  the  penalty  of  $2,500  for  the  faith- 
ful and  careful  operation  of  said  vehicles.  Defendants  prayed 
that  the  prayer  of  petitioner  be  denied,  and  that  they  be  allowed 
to  operate  their  said  vehicles  under  the  ordinance  of  said  city. 

On  the  Gth  day  of  July,  1915,  after  the  filing  of  the  foregoing 
petitions,  the  Commission,  of  its  own  motion,  issued  a  formal 
notice  of  a  conference  or  hearing  to  be  held  at  the  office  of  the 
Commission,  in  the  city  of  Charleston,  oil  the  28d  day  of  July, 
1916,  for  the  purpose  of  considering 

"(1)  Whether  or  not  the  Commission  has  jurisdiction  over 
persons  engaged  in  the  business  commonly  known  as  jitney  bus 
business ;  and 

(2)  If  the  Commission  has  such  jurisdiction,  what  rules  and 
regulations,  if  any,  it  should  adopt  governing  such  business." 

Public  notice  of  said  conference  or  hearing  was  given  through 
the  press.  The  parties  to  the  foregoing  proceedings  were  notified 
that  the  questions  arising  in  said  petitions  and  answers  would  all 
be  considered  and  heard  together  at  said  conference  or  hearing; 
and  an  opportunity  was  given  to  all  parties  interested  in  said  pro- 
ceedings, or  the  questions  arising  on  said  notice,  to  appear  and  be 
heard. 

A  hearing  was  had  on  said  petitions,  answers,  and  notice  (both 

eases  being  heai'd  together),  at  Charleston,  on  the  23d  day  of 

July,  1915,  at  which  time  learned  and  instructive  arguments  were 

delivered  on  the  questions  under  consideration,  and  since  said 

hearing  elaborate  briefs  have  been  filed  with  the  Commission. 
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No  evidence  was  introduced  at  said  hearing  except  "an  ordinance 
r^^ulating  the  operation  of  motor  yehicles  (commonly  known  as 
jitney  busses,  etc),"  which  was  passed  by  the  common  council  of 
the  city  of  Charleston  on  the  28th  day  of  June,  1915,  was  filed  on 
behalf  of  the  defendants,  and,  on  motion,  leave  was  granted  the 
Charleston  Interurban  Kailroad  Company  and  Clyde  Smith  et  al. 
to  file  an  agreed  stipulation  of  facts,  which  was  later  filed  with 
the  Commission. 

[1]  The  first  question  to  be  considered  and  determined  is 
whether  this  Commission  has  jurisdiction  over  the  operation  of 
jitney  busses  in  the  state.  If  it  has  such  jurisdiction,  it  derives 
same  under  §  3,  chapter  8,  Acts  of  the  Legislature  1915,  which 
provides : 

'The  jurisdiction  of  the  Commission  shall  extend  to  and  in- 
clude: 

''(a)  Common  carriers,  railroads,  street  railroads,  express 
companies,  sleeping  car  companies,  freight  lines,  car  companies, 
toll  bridges,  ferries,  and  steam  and  other  boats,  engaged  in  the 
transportation  of  freight  and  passengers;  .  .  •  (c)  All 
other  public  service  corporations  and  all  persons,  associations,  cor- 
porations, and  agencies  employed  or  engaged  in  any  of  the  busi- 
nesses hereinbefore  enumerated." 

Then  follows  this  broad  provision: 

"The  words  Tublic  Service  Commission*  used  in  the  act  shall 
include  all  persons,  association  of  persons,  firms,  corporations, 
municipalities,  and  agencies  engaged  or  employed  in  any  business 
herein  enumerated  or  in  any  other  public  service  business  whether 
above  enumerated  or  not,  whether  incorporated  or  not.'' 

It  will  be  readily  observed  that,  if  the  Commission  has  juris- 
diction in  these  proceedings,  it  will  be  because  the  defendants  are 
engaged  in  the  business  of  "common  carrier,"  or  that  of  "public 
service,"  or  both.  It  matters  not  whether  the  business  is  carried 
on  by  a  corporation,  firm,  or  individual,  the  gist  of  the  matter 
being  the  kind  of  service  rendered. 

It  is  admitted  by  the  answer  of  the  defendants  that  they  are 
engaged  in  performing  and  offering  to  perform  a  service  similar 
to  that  being  performed  by  the  petitioner,  the  street  railroad  com- 
pany, and  that  in  addition  to  operating  in  the  same  portions  of 
the  city  in  which  said  petitioner  operates,  said  defendants  carry 
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and  transport  passengers  to  remote  parts  of  the  city  where  street 
cars  are  not  operating,  and  that  they  maintain  regular  routes, 
schedules,  and  service,  and  that  they  carry  indiscriminately  any 
and  all  persons  desiring  to  ride  in  said  vehicleB  at  the  uniform 
charge  of  5  cents. 

It  is  stipulated  in  the  agreement  between  petitioner,  Charles- 
ton Interurban  Eailroad  Company,  and  defendants,  Clyde  Smith 
et  al.,  filed  in  this*  case,  that  the  jitney  busses  in  the  city,  engaged 
in  the  business  as  carriers,  are  consolidated  and  combined  into  an 
association,  and  that  said  association  controls  the  jitney  bus 
traffic  of  the  city. 

At  common  law  the  term  ^^common  carrier'^  did  not  embrace  a 
carrier  of  passengers,  the  term  applying  to  carriers  of  goods  only, 
and  creating  the  liability  of  an  insurer  of  the  goods  so  carried. 
Our  statutes  nowhere  define  the  term  "common  carrier."  How- 
ever, the  supreme  court  of  the  state  in  Qillingham  v.  Ohio  River 
R.  Co.  36  W.  Va.  page  688, 14  L.R.A.  798,  29  Am.  St  Rep.  827, 
14  S.  E.  243,  defines  a  common  carrier  of  passengers  as  one  who 
undertakes,  for  hire,  to  carry  all  persons  indifferently  who  may 
apply  for  passage  so  long  as  there  is  room,  and  there  is  no  legal 
excuse  for  refusing. 

The  Illinois  Public  Utilities  Commission,  under  "An  Act  to 
Provide  for  the  Regulation  of  Public  Utilities,"  has  recently  de- 
cided that  where  ^^the  owner  of  a  number  of  automobiles  who 
advertised  in  various  newspapers  and  through  printed  circulars 
that  he  is  engaged  in  the  business  of  transporting  passengers  by 
motor  busses  over  and  along  certain  designated  streets  in  a  city, 
and  has  specified  in  such  advertising  the  routes  to  be  taken  by  his 
motor  busses,  the  rate  of  fare  to  be  charged  and  a  time  schedule, 
and  who  has  held  himself  out  to  the  public  as  a  common  carrier 
for  hire,  offering  to  transport  all  persons  desiring  to  ride  along  the 
routes  taken  by  his  motor  busses,  is  a  common  carrier  of  persons, 
and  consequently  a  public  utility  within  the  meaning  of  the 
Public  Utilities  act." 

And  the  Georgia  Railroad  Commission,  under  an  act  of  the 
legislature  of  that  state,  similar  in  many  respects  to  our  statute, 
recently  held  that  where  a  jitney  association  had  its  regular  adver- 
tised routes,  schedules  of  charges,  and  the  service  offered  and 
rendered  by  it  was  common  to  all  the  public,  it  rendered  to 
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the  public  practically  the  same  character  of  service  as  that  ren- 
dered by  an  electric  trolley  system,  and  was  therefore  a  common 
carrier  of  persons. 

It  was  contended  in  that  case,  as  has  been  suggested  in  this 
proceeding,  that  if  the  Commission  undertook  to  regulate  the 
jitney  it  must  exercise  the  same  powers  as  to  taxicabs,  hacks, 
drays,  and  other  like  minor  carriers,  but  the  Commission  stated 
in  its  opinion  in  the  Georgia  case  that  the  hack  and  dray  business 
was  different  to  that  of  the  jitney  association,  in  that  they  "Had 
no  definite  routes  or  charges.  Practically  every  service  rendered 
by  them  is  a  special  service  rendered  to  an  individual  or  individ- 
uals .  .  .  The  vehicle  for  the  time  is  exclusively  for  his 
use,  and^  without  his  consent,  no  one  else  can  enter  it" 

Thus,  clearly  indicating  that  it  was  the  character  of  the  service 
rendered  that  must  be  looked  to  in  determining  the  question  of 
regulation. 

Wyman  on  Public  Service  Corporations,  vol.  1,  §  187,  says: 
"The  latest  development  in  urban  service  ...  is  the  taxi- 
cab.  These,  being  automobiles,  are  subject  to  peculiar  regulation 
in  their  use  of  the  highways.  All  the  general  laws  governing  the 
operation  of  automobiles  relate  to  them,  and  a  special  license  is 
often  necessary  for  these  who  engage  in  the  business  for  hire.  If 
they  ply  the  streets  for  hire  they  are  undoubtedly  holding  them- 
selves out  as  common  carriers  of  passengers." 

Section  160:  "The  conception  of  carriage  itself  involves  not 
only  transportation,  but  control  during  the  transit.  To  be  com- 
mon carriage  this  particular  business  must  be  upon  the  basis  of 
public  service." 

Bouvier's  Law  Dictionary:  "Such  as  undertake,  for  hire,  to 
carry  all  persons  indifferently  who  may  apply  for  passage,  so 
long  as  there  is  room  and  there  is  no  legal  excuse  for  refusing." 

Applying  the  rule  as  enunciated  by  the  supreme  court  in  the 
Gillingham  Case,  and  as  laid  down  by  Judge  Poffenbarger  in  an 
able  opinion  in  the  case  of  Ex  Parte  Dickey,  -r-  W.  Va.  — , 
L.R.A.  — ,  ante,  93,  85  S.  E.  781,  in  which  it  was  held  that 
(meaning  jitney  bus  operators)  were  engaged  in  the  common  car- 
riage of  persons  and  also  in  the  public  service,  and  the  doctrines 
laid  down  by  the  Illinois  and  Georgia  Conmiissions,  and  numer- 
ous other  authorities  cited  and  that  might  be  cited,  which  we  be- 
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lieve  to  be  sound  in  principle,  the  Commission  is  of  the  opinion 
that  the  manner  in  which  the  jitney  busses  are  operated  in  the 
city  of  Charleston  places  them  in  a  class  with  the  street  cars  of 
said  city  as  common  carriers  of  persona 

It  necessarily  follows  that  if  they  are  common  carriers  of  per- 
sons they  are  likewise  engaged  in  a  public  service  business. 

It  is  such  a  public  service  that  can  and  should  be  regulated, 
and,  if  so,  how ! 

In  the  case  recently  decided  by  the  supreme  court  of  this  state, 
Ex  Parte  Dickey,  heretofore  cited,  Dickey  had  been  arrested  for 
violating  an  ordinance  passed  by  the  Conmiissioners  of  the  city  of 
Huntington,  limiting  the  operation  of  jitney  busses,  and  applied 
for  his  discharge  on  a  writ  of  habeas  corpus.  In  considering  the 
question  of  the  constitutionality  of  the  ordinance,  the  court, 
among  other  things,  said :  "Under  the  broad  power  given  by  this 
charter"  (meaning  the  charter  granted  by  the  legislature  to  the 
city  of  Huntington)  "to  grant,  refuse,  and  revoke  licenses  to 
hotel  keepers  and  operators  of  vehicles  kept  for  hire,  and  to  reg- 
ulate them  for  the  interest  and  convenience  of  the  inhabitants  of 
the  city,  the  commissioners  may  do  anything  respecting  these  sub- 
jects that  the  legislature  itself  could  do,  and  as  we  have  shown, 
that  power  is  almost  unlimited." 

The  court  held  in  that  case  that  the  city  of  Huntington  had 
the  "power  to  prescribe  the  routes  and  hours  of  service  of  motor 
vehicles,  commonly  called  'jitney  busses,'  .  .  .  and  to  re- 
quire from  than  idemnity  against  injury  to  persona  and  property 
occasioned  by  the  operati(ni  thereof." 

[2,  3]  If  the  legislature  can  vest  a  municipality  with  power 
to  regulate  and  control  the  operation  of  vehicles,  no  reason  is  per- 
ceived why  it  could  not  grant  similar  powers  to  the  Public  Service 
Commission. 

Section  4  of  the  Public  Service  Commission  act  provides  that 
"every  person,  firm,  or  corporation  engaged  in  a  public  service 
business  in  this  state  shall  establish  and  maintain  adequate  and 
suitable  facilities,  and  shall  perform  such  service  in  respect  there- 
to as  shall  be  reasonable,  safe,  and  sufficient,  and  in  all  respects 
just  and  fair.     .     .     ." 

Section  6  provides  that  "the  Commission  is  hereby  given  the 

power  to  investigate  all  methods  and  practices  of  public  service 
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corporations,  and  to  require  them  to  conform  to  the  laws  of  the 
state  .  .  .  and  change  or  prohibit  any  practice,  device,  or 
method  of  service  in  order  to  prevent  undue  discrimination  or 
favoritism  as  between  persons.     .     .     .'' 

Section  7  provides  that  "it  shall  be  unlawful  for  any  public 
service  corporation  subject  to  the  provisions  of  this  act  to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation,  or  locality,  or  any 
particular  character  of  traflSc  or  service,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  firm,  corporation,  com- 
pany, or  locality,  or  any  particular  character  of  traffic  or  service, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever."  [W.  Va.  Anno.  Code  1913,  chap.  150, 
§§  639,  640,  642.] 

Having  ascertained  that  the  manner  in  which  the  jitney  busses 
are  operating  in  the  city  of  Charleston  stamps  them  as  common 
carriers  of  persons,  and  that  they  are  engaged  in  a  public  service 
business,  and  that  the  legislature  has  the  power  to  grant  Commis- 
sions and  municipalities,  and  bodies  of  like  character,  the  right 
to  regulate  and  control  the  operation  or  business  of  said  vehicles, 
it  is  apparent  that  said  right  is  granted  to  the  Public  Service 
Commission  by  the  provisions  of  the  statute  above. quoted. 

[4]  As  to  the  extent  of  the  jiirisdiction  and  powers  of  the 
Commission  in  respect  to  the  regulation  of  said  business  it  is  not 
necessary  at  this  time  to  decide. 

That  the  jitney  business  should  be  r^ulated  cannot  seriously 
be  denied.  The  enterprise  sprang  into  being  throughout  the 
country  so  suddenly,  and  in  many  places  with  such  gigantic  pro- 
portions, that  the  public  was  amazed.  The  streets  of  the  cities 
suddenly  filled  with  its  vehicles,  which  run  to  and  fro,  without 
regulation,  and  in  many  instances  without  responsibility.  It  may 
operate  in  the  congested  parts  of  the  city  alone,  and  at  any  hour 
it  desires.  On  the  other  hand,  the  trolley  companies  that  have 
expended  vast  amounts  of  capital  in  installing  their  systems  and 
equipping  themselves  for  the  use  and  benefit  of  the  public,  as 
well  as  for  their  ovm  benefit,  are  obligated  to  run  their  ex- 
pensive plants  every  day,  "at  all  hours,  under  all  weather  condi- 
tions. They  must  give  service  whether  there  are  passengers  or 
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not''  In  a  great  many  instances  they  carry  passengers  distances 
that  are  unprofitable,  and  ^operate  their  cars  under  stringent 
regulations. 

It  would  certainly  be  unjust  and  unfair,  and,  in  fact,  a  rank 
discrimination,  to  impose  the  burden  of  regulation  on  one  class  of 
common  carriers,  and  not  subject  another  class,  performing  al- 
most identically  the  same  class  of  service,  to  any  regulation  what- 
ever. 

As  was  well  said  in  one  of  the  briefs  filed  in  this  case :  "One 
carrier  might  conduct  its  business  as  it  saw  fit  and  indulge  in 
practices  that  were  unfair  both  to  its  competitor  and  to  the  gen- 
eral public,  which  might  result  in  the  destruction  of  the  compet- 
itor which  was  regulated,  and  the  survival  of  the  carrier  which 
could  not  be  regulated  and  which,  when  its  competitor  was  put  out 
of  business,  could  run  its  business  as  it  pleased,  to  the  detriment 
of  the  general  public." 

It  could  reduce  its  service  at  will  or  withdraw  it  absolutely. 
Without  regulation  it  might  become  a  detriment  instead  of  a 
benefit  to  the  public. 

There  is  no  just  reason  why  the  jitney  bus  business  should  not 
be  subjected,  like  other  common  carriers  of  persons,  to  reasonable 
regulations.  Its  future  success  is  largely  conjectural.  If  it 
should  develop  that  it  is  a  better  and  cheaper  means  of  transporta- 
tion of  passengers  than  that  of  the  trolley  systems,  they  may  be 
eventually  supplanted  by  it.  As  was  stated  in  the  Georgia  case, 
hereinbefore  cited,  such  regulation  should  not  "be  exercised  for 
prohibitory  or  strangulation  purposes."  The  problem  of  regula- 
tion should  be  approached  in  a  rational  manner,  with  a  view  of 
protecting  the  rights  of  the  people  as  well  as  those  of  private  in- 
terests. 

The  charter  granted  the  city  of  Charleston  by  the  legislature, 
among  other  things,  provides : 

"The  council  of  said  city  shall  have  and  is  hereby  granted  the 
power  ...  to  have  control  of  all  streets,  avenues,  roads, 
alleys,  and  grounds  for  public  use  in  said  city,  and  to  regulate  the 
use  thereof  and  driving  thereon ;  ...  to  make  suitable  and 
proper  r^ulations  in  regard  to  the  use  of  the  streets,  public 
places,  sidewalks,  and  alleys  by  street  cars,  foot  passengers,  ani- 
mals, vehicles,  motors,  automobiles,  traction  engines  and  cars,  and 
to  regulate  the  running  and  operation  of  the  same  so  as  to  prevent 
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obstruction  thereon,  encroachment  thereto,  injury,  inconvenience, 
or  annoyance  to  the  public;  .  .  •  to  license,  tax,  regulate,  or 
prohibit  •  •  •  things  or  business  on  which  the  state  does  or 
may  exact  a  license  tax." 

The  council  of  the  city  of  Charleston  on  the  26th  day  of  June, 
1915,  passed  an  ordinance  entitled: 

**An  Ordinance  Regulating  the  Operation  of  Motor  Vehicles 
(Commonly  Known  as  Jitney  Busses),  and  Providing  for  the 
Issuance  of  Permits  to  Owners  and  Drivers  thereof,  and  Provid,- 
ing  Penalties  for  the  Violation  thereof." 

Said  ordinance  makes  it  unlawful  for  any  person,  firm,  or  cor- 
poration, either  as  principal,  agent,  or  employee,  to  use  or  occupy 
any  public  street  in  the  city  of  Charleston,  with  a  motor  vehicle, 
in  the  manner  defined  in  the  ordinance,  without  a  permit  or 
license.  It  imposes  an  annual  license  tax  of  $24  for  each  vehicle, 
requires  bond  in  the  penalty  of  $2,500,  conditioned  that  the 
operator  will  not  violate  any  of  the  provisions  of  the  ordinance, 
and  that  he  shall  pay  any  and  all  lawful  claims  for  damages  for 
injury  to  persons  or  property  sustained  by  passengers  in  such 
vehicles,  or  by  any  other  person  or  persons  that  may  be  killed  or 
injured  or  suffer  damages  to  property  by  reason  of  the  operation 
of  said  motor  vehicles.  It  requires  the  vehicles  to  be  operated  by 
experienced  drivers ;  designates  the  section  of  the  city  where  said 
vehicles  shall  operate,  requires  them  to  operate  certain  hours  of 
the  day  and  not  less  than  six  days  in  each  week,  and  requires  them 
to  carry  any  and  all  persons,  indiscriminately,  that  offer  them- 
selves for  carriage  and  tender  the  fare.  Said  ordinance  contains 
many  other  requirements  and  restrictions  not  hereinbefore 
enumerated,  which  said  ordinance,  under  the  provisions  of  the 
charter  of  said  city,  became  effective  on  the  28th  day  of  July, 
1915,  — five  days  after  the  hearing  of  these  cases  before  the  Com- 
missicm. 

By  reference  to  the  charter  of  the  city  of  Charleston  and  to  the 

acts  of  the  legislature  creating  the  Public  Service  Commission, 

it  will  be  readily  observed  that  the  powers  of  regulation  over  the 

operation  of  the  business  under  consideration,  granted  by  the 

legislature  to  the  city  of  Charleston,  are  much  broader  than  those 

granted  the  Commission.    In  addition  to  this  fact,  the  municipal 

authorities,  under  whose  constant  observation  a  business  is  being 
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operated,  can  regulate,  control,  and  supervise  said  business  fa/ 
more  effectively  than  can  a  board  or  commission  not  so  situated. 

The  petitions  in  this  proceeding  were  both  filed  after  the 
passage  of  the  said  ordinance  by  the  council  of  the  city  of  Charles- 
ton, but  before  it  went  into  effect,  and  before  it  could  possibly  be 
known  whether  or  not  the  provisions  of  this  ordinance  would 
operate  so  as  to  furnish  proper  and  adequate  regulation  of  the 
jitney  business. 

It  should  not  be,  and  it  is  not,  the  intention  of  the  Commission 
to  interfere  with  the  local  authorities  in  the  regulation  of  purely 
local  matters,  over  which  the  local  authorities  have  full  and  com- 
plete jurisdiction  and  control. 

The  Interstate  Commerce  Commission  in  the  case  of  Hastings 
M.  Co.  V.  C.  H.  M.  &  St.  P.  E.  Co.  said:  "The  Interstate  Com- 
merce Commission  may,  in  its  discretion,  decline  to  interfere 
with  rates,  etc.,  mainly  local  in  their  bearings,  where  it  is  clear 
that  the  Railroad  Commission  of  the  state  has  ample  authority 
in  law  and  perfect  control  over  the  situation." 

It  would  appear  that  inasmuch  as  the  matters  in  controversy 
are  purely  local,  and  that  the  local  authorities  have  ample  regu- 
latory powers  over  the  operation  of  the  business  in  question,  and 
are  now  regulating  said  business,  that  this  Commission  should 
not  interfere  with  the  operation  thereof,  and  that  it  should  re- 
main, for  the  present  at  least,  under  the  supervision  and  control 
of  the  municipal  authorities  of  the  city  of  Charleston. 

[5]  In  regard  to  the  complaint  against  defendants  in  refusing 
to  carry  passengers  who  were  members  of  the  colored  race,  the 
defendants  by  their  answers  have  admitted  that  this  was  an  un- 
lawful discrimination,  and  agreed  to  carry  thereafter  all  persons, 
regardless  of  race,  color,  or  previous  conditions  of  servitude.  So, 
having  conceded  the  relief  asked  for  in  this  particular,  it  is  un- 
necessary to  enter  into  a  discussion  of  this  question. 

The  Commission  is  therefore  of  the  opinion,  for  the  reasons 
hereinbefore  stated,  to  dismiss  the  petition  of  James  Smith  et  al., 
and  of  the  Charleston  Intenirban  Eailroad  Company,  without 
prejudice  to  said  petitioners  to  apply  at  any  time  in  the  future  to 
said  Commission  for  redress  of  any  grievances  affecting  them,  or 
either  of  them,  and  it  is  accordingly  so  ordered. 

I'jfle  Commission  does  not  deem  it  necessary  at  this  time  to  pro- 
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mulgate  any  rules  relative  to  the  regulation  of  the  jitney  bus  busi- 
ess. 

Northcott,  Chairman,  Dawson,  Commissioner,  concur* 


ARKANSAS  SUPREME  COmElT, 

BOWLAND  et  al. 

V, 

SALINE  RIVER  RAILWAY  COMPANY. 

[No.  48.] 

(—  Ark.  — ,  177  S.  W.  896.) 

ServUse  ^  Railroads -^  Ihity  to  render. 

1.  The  acceptance  by  a  railroad  company  of  its  franchise  pririlegea 
imposes  upon  it  the  duty  of  operating  the  railroad  when  constructed 
in  the  manner  and  for  the  purposes  contemplated  by  its  charter,  which 
duty  it  may  be  compelled  to  perform  by  mandamus  or  other  proper 
proceedings. 

Service  —  Railroads  —  Statutory  duties  '^  Rendered  at  loss. 

2.  A  railroad  company  may  be  compelled  to  perform  its  statutory 
duty  to  operate  its  road,  although  some  pecuniary  loss  may  result  from 
rendering  such  service. 

Orders  —  Unreasonableness  •*  What  constitutes  —  Operation  of  road  at 
loss, 

3.  The  fact  that  an  order  of  a  Railroad  Commission,  compelling  the 
operation  of  one  train  each  way  daily  over  a  railroad,  is  likely  to  cause 
pecimiary  loss  to  the  carrier,  is  not,  of  itself,  sufficient  to  make  the 
order  arbitrary  or  unreasonable,  but  it  is  a  circumstance  to  be  consid- 
ered. 

Orders -^  Unreasonahleness '^  Operation  of  railroad  at  loss. 

4.  An  order  of  the  Railroad  Commission  requiring  the  operation  of 
one  train  for  passengers  and  freight  each  way  daily  over  a  railroad  9 
miles  in  length  is  arbitrary  and  unreasonable,  where  the  railroad  runs 
through  a  sparsely  settled  country,  the  receipts  from  such  service  cost- 
ing $50  per  day  will  not  amount  to  $10  per  day,  it  will  cost  a  large 
sum  to  make  the  track  safe  for  passengers,  the  company  is  heavily 
in  debt,  and  is  unable  to  procure  any  funds  to  operate  its  road,  and 
the  lack  of  means  is  not  the  result  of  mismanagement. 

Courts— 'Powers '^Unreasonableness  of  order  of  Convntission. 

6.  Hie  question  whether  or  not  an  order  of  the  Railroad  Commis- 
sion is  reasonable  is  for  the  court. 
tniunction -^  Restraint  of  enforcement  of  unreMsonable  orders. 

6.  Injunction  is  tlie  proper  remedy  to  curb  an  abuse  of  power  by 
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the  Railroad  Commission  in  issuing  an  arbitrarj  and  unreascnable  order 
compelling  the  operation  of  trains. 

[June  14,  1016.] 

From  a  judgment  of  the  Pulaski  Chancery  Court  for  the 
plaintiff  in  an  action  by  the  Saline  River  Railway  Company 
against  the  Railroad  Commission  and  a  prosecuting  attorney  for 
an  injunction  restraining  defendants  from  enforcing  an  order  of 
the  Commission  requiring  the  railroad  company  to  operate  its 
road^  the  defendants  appealed.     Affirmed. 

Appearances:  Wynne  &  Harrison  for  appellants;  S.  Brun- 
didge  and  Harry  Neelly  for  appellee. 

Statement  by  Hart,  J. : 

The  Saline  River  Railway  Company  instituted  this  action  in 
the  chancery  court  against  the  Railroad  Commission  and  the 
prosecuting  attorney  of  the  tenth  judicial  circuit  of  this  state  to 
restrain  them  from  further  proceeding  to  compel  said  railway 
company  to  operate  its  line  of  railroad.    The  facts  are  as  follows : 

The  Saline  River  Railway  Company  was  organized  in  1901, 
and  constructed  a  railroad  from  Draughon,  a  station  on  the 
Cotton  Belt  Railroad  in  Cleveland  county,  Arkansas,  to  the 
town  of  New  Edinburg,  a  distance  of  9  miles.  The  road  was 
completed  and  put  in  operation  in  December,  1901.  Later  it 
was  extended  to  Glenn.  The  road  was  organized  primarily  for 
the  purpose  of  hauling  logs  to  the  Saline  River  Lumber  Com- 
pany, whose  plant  was  located  at  Draughon.  The  stockholders 
of  the  company  also  hoped  that  by  the  time  all  the  logs  of  the 
lumber  company  were  hauled  the  company  would  be  developed 
to  such  an  extent  that  there  would  be  sufficient  travel  and  busi- 
ness to  justify  the  continued  operation  of  the  road.  The  cost 
of  constructing  the  railroad  and  its  rolling  stock  and  equipment 
was  $75,000, 

In  the  summer  of  1913  the  Saline  River  Lumber  Company 
had  cut  all  its  timber  along  the  line  of  the  road  and  began  the 
work  of  removing  its  plant  from  the  station  of  Draughoiu 
Draughon  is  a  town  of  about  150  inhabitants,  and  it  is  con- 
ceded that  there  will  be  only  fifteen  or  twenty  persons  left  after 
the  lumber  company^s  plant  has  been  removed.     ITew  Edinburg 
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18  a  town  of  about  300  population,  and  the  intervening  country 
between  it  and  Draughon  is  sparsely  settled. 

The  railroad  company  operated  two  trains  each  way  daily 
upon  its  line  of  road  from  December,  1901,  until  August,  1913. 
At  that  time  service  from  New  Edinburg  to  Glenn  was  discon- 
tinued, and  the  tracks  torn  up  between  these  two  points.  The 
road  was  continued  to  be  operated  between  Draughon  and  New 
Edinburg  until  November,  1913,  when  the  train  service  was 
discontinued,  because  there  was  no  money  with  which  to  operate 
the  road.  On  December  6,  1913,  the  Eailroad  Commission  of 
the  State  of  Arkansas  made  an  order  directing  the  railway  com- 
pany to  resume  passenger  and  freight  service  between  Draughon 
and  New  Edinburg,  and,  as  above  stated,  this  suit  was  brought 
to  enjoin  the  enforcement  of  that  order.  The  order  provided 
that  the  railroad  company  should  operate  one  train  each  way 
daily  between  Draughon  and  New  Edinburg.  The  company 
has  no  property  except  its  road,  track,  and  equipment,  which  are 
worth  $18,000.  The  track  is  now  badly  out  of  repair,  and  it 
would  take  $5,000  to  place  it  in  repair  so  that  trains  could  be 
run  on  it  with  safety.  The  actual  cost  of  operating  one  train 
each  way  daily  between  Draughon  and  New  Edinburg  is  $50 
per  day.  The  total  receipts  from  passenger  and  freight  service 
amount  to  not  more  than  $10  per  day.  The  railroad  company 
since  some  time  in  January,  1914,  has  not  operated  a  train  over 
its  line  daily,  but  only  does  so  at  infrequent  intervals  to  haul 
freight  to  the  town  of  New  Edinburg,  and  this,  the  oflScers  say,  is 
done  merely  for  the  accommodation  of  the  inhabitants  of  that 
place.  There  is  some  testimony  tending  to  show  that  the  oflScers 
of  the  railroad  company  contemplate  dismantling  the  road.  The 
officials  have  made  repeated  attempts  to  sell  the  road  for  $18,- 
000,  the  value  of  the  rails,  rolling  stock,  and  other  equipment 
of  the  road. 

The  chancellor  granted  the  injunction  as  prayed  for,  and  the 
case  is  here  on  appeal. 

Hart,  J.,  delivered  the  opinion  of  the  court: 

[1]  The  franchise  rights  and  privil^es  of  a  railroad  company 
are  granted  by  the  state  in  consideration  of  the  resulting  benefits 
to  the  public,  and  their  acceptance  by  the  railroad  company  im- 
posed upon  it  the  duty  of  operating  the  road,  when  constructed, 
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and  of  doing  so  in  the  manner  and  for  the  purposes  contemplated 
by  its  charter,  which  duties  it  may  be  compelled  to  perform  by 
mandamus  or  other  proper  proceedings,  33  Cyc.  635.  See  also 
cases  cited  in  case  notes  to  Ann.  Cas.  19140,  p.  1261,  and  SO 
L.K.A.(N.S.)  652. 

In  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11 
Ann.  Cas.  398,  the  court  said : 

"The  elementary  proposition  that  railroads,  from  the  public 
nature  of  the  business  by  them  carried  on  and  the  interest  which 
the  public  have  in  their  operation,  are  subject,  as  to  their  state 
business,  to  state  regulation,  which  may  be  exerted  either  direct- 
ly by  the  legislative  authority  or  by  administrative  bodies 
endowed  with  power  to  that  end,  is  not  and  could  not  be  success- 
fully questioned,  in  view  of  the  long  line  of  authorities  sustain- 
ing that  doctrine.'* 

Amendment  No.  4  to  our  Constitution  conferred  upon  the 
legislature  the  right  to  create  a  Railroad  Commission,  and  pur^ 
suant  to  that  authority  an  act  was  passed  creating  such  a  Com- 
mission and  defining  the  duties  thereof. 

Section  6704  of  Kirby's  Digest  provides  that  it  shall  be  the 
duty  of  every  company  operating  a  railroad  in  the  state  which 
runs  passenger  trains  to  run  at  least  one  of  its  passenger  trains 
each  way  daily. 

[2]  The  plaintiff  corporation  was  organized  for  the  purpose 
of  constructing,  maintaining,  and  operating  a  railroad  for  the 
conveyance  of  persons  and  property.  The  franchise  of  the  rail- 
road company  can  only  be  exercised  by  the  corporation  operat- 
ing its  whole  line  of  road.  The  charter  confers  upon  the  incor- 
porators the  power  to  operate  the  road  over  a  fixed  line  or  lines, 
and  it  cannot  abandon  a  part  ^f  its  line  and  continue  to  operate 
the  balance  under  its  charter.  Its  obligation  to  discharge  the 
duties  imposed  by  its  charter  must  be  construed  in  connection 
with  the  nature  and  productiveness  of  the  corporate  business  as 
a  whole,  the  character  of  the  service  required,  and  the  public  need 
for  its  performance.  For  that  reason  its  statutory  duty  to  operate 
its  road  may  be  compelled,  although  by  doing  so  as  an  incident 
some  pecimiary  loss  may  result  from  rendering  such  service, 
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Missouri  P.  R  Co.  v.  Kansas,  216  U.  S.  262,  54  L.  ed.  472, 
30  Sup.  Ct.  Eep.  330, 

[3]  As  we  have  already  seen,  our  statute  requires  the  rail- 
road company  to  operate  trains  each  way  over  its  line  daily,  and 
penalties  are  provided  for  failure  or  refusal  to  obey  that  section 
of  the  act,  or  proper  orders  of  the  Railroad  Commission.  This 
brings  us  to  the  question  of  whether  or  not  the  order  made  by 
the  Bailroad  Commission  was  so  arbitrary  or  unreasonable  as 
to  be  void  for  want  of  power  to  make  it.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Bellamy,  113  Ark.  384,  L.R.A.1916D,  91,  169  S.  W. 
322;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  State,  112  Ark.  147,  165 
S.  W.  251 ;  Louisaua  &  A.  R.  Co.  v.  State,  85  Ark.  12,  106  S. 
W.  960. 

The  fact,  as  above  indicated,  that  the  order  made  by  the  Rail- 
road Commission  was  likely  to  cause  pecuniary  loss  to  the  rail- 
road company,  was  not  of  itself  sufficient  to  make  the  order 
arbitrary  and  unreasonable;  but  this  fact  was  a  circumstance 
to  be  considered  in  determining  whether  or  not  the  order  was 
arbitrary  and  unreasonable. 

[4]  In  the  case  at  bar  the  uncontroverted  facts  show  that  the 
cost  of  the  construction  and  equipment  of  the  railroad  was  $75,- 
000,  and  that  it  now  owns  no  property  except  its  tracks  and 
rolling  stock;  that  the  track  is  badly  out  of  repair,  and  that  it 
would  cost  $5,000  to  repair  it  so  that  passenger  trains  could  be 
safely  run  over  it;  that  the  road  now  owes  between  $100,000 
and  $150,000;  that  it  has  made  repeated  efforts  to  sell  its  fran- 
chise and  all  its  property  for  the  sum  of  $18,000,  which  is  the 
actual  value  of  its  rails  and  rolling  stock,  and  that  it  has  been 
unable  to  find  a  purchaser ;  that  the  actual  cost  of  operating  one 
train  each  way  daily  between  Draughon  and  New  Edinburg  is 
$50;  and  that  the  greatest  amount  of  revenue  which  it  can  earn 
daily  is  not  more  than  $10. 

The  railroad  company  operated  its  trains  from  August,  1913, 
to  some  time  in  November  of  that  year  at  this  loss.  This  was 
at  a  season  of  the  year  when  traffic  over  railroads  in  this  state  is 
usually  heaviest.  So,  under  the  peculiar  facts  of  this  case, 
the  track  of  the  railroad  is  so  short,  and  the  business  done  by  it 
^0  small,  that  it  would  be  unreasonable  to  require  it  to  operate  a 
train  for  freight  and  passengers.     If  the  business  done  over 
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the  whole  line  of  the  road  shows  that  to  compel  the  operation 
of  trains  would  be  to  entail  a  serious  and  continued  loss,  it 
would  be  unreasonable  to  prescribe  and  demand  it,  and  it  would 
not  be  required.  The  record  shows  that  the  railroad  company 
has  no  means  whatever  with  which  to  operate  its  line  of  road,  and 
is  unable  to  procure  any  for  that  purpose.  It  cannot  even  sell 
its  road  for  the  cost  of  its  rails  and  rolling  stock.  The  record 
does  not  show  that  this  lack  of  means  resulted  from  any  mis- 
management of  the  railroad. 

An  order  made  by  the  Kailroad  Commission  should  only  be  is- 
sued in  the  interest  of  the  public.  Under  the  undisputed  facts 
there  is  no  probability  that  the  railroad  can  be  operated,  and 
the  Eailroad  Commission  should  not  make  a  vain  and  futile 
order.  Such  action  on  its  part  is  arbitrary  and  unreasonable. 
See  State  ex  rel.  Little  v.  Dodge  City,  M.  &  T.  R.  Co.  53  Kan. 
329,  24  L.R. A.  664,  36  Pac.  755 ;  South  Carolina  ex  rel.  Cun- 
ningham V.  Jack  (C.  C.  A.  4th  C.)  76  C.  C.  A.  165,  145  Fed. 
281;  Ohio  &  M.  R.  Co.  v.  People,  120  111.  200,  11  K  E.  347;  2 
Elliott,  Railroads  2d  ed.  H  1056-1058. 

[5,  6]  Granting  the  Commission  power  to  make  orders  docs 
not  necessarily  take  away  the  jurisdiction  of  the  courts.  As  we 
have  already  seen,  the  orders  of  the  Railroad  Commission  must 
be  reasonable,  and  whether  or  not  they  are  is  a  question  for  the 
courts  to  decide.  The  rule  is  that,  where  a  tribunal,  such  as  a 
Board  of  Railway  Commissioners,  exceeds  its  powers  and  issues 
an  arbitrary  and  unreasonable  order,  an  injunction  is  a  proper 
remedy  to  curb  the  abuse  of  power.  The  only  difficulty  in  prac- 
tically applying  the  rule  is  in  determining  whether  the  Commis- 
sion has  exceeded  its  powers.  2  Elliott,  Railroads  2d  ed. 
n  705,  706. 

There  is  some  testimony  in  the  record  tending  to  show  that 
the  officers  of  the  railway  company  contemplate  dismantling  it. 
It  does  not  follow  that,  because  we  have  held  that  the  order  of 
the  Railroad  Commission  was  arbitrary  and  oppressive,  the 
railroad  company  has  a  right  to  take  up  its  rails  and  dispose  of 
them  on  its  own  motion.  In  the  case  of  Freeo  Valley  R.  Co. 
V.  Hodges,  105  Ark.  314,  151  S.  W.  281,  we  held  that,  since  rail- 
roads are  constructed  for  public  use,  and  the  public  has  rights 

in  them  which  should  be  protected,  railroad  corporations  are 
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not  authorized  to  abandon  *  their  roads  and  surrender  their 
charters  without  the  consent  of  the  state. 

Under  the  facts  disclosed  in  this  case,  the  attorney  general, 
in  an  action  of  quo  warranto,  might  cause  the  charter  of  the 
company  to  be  forfeited  because  the  railroad  company  has 
abandoned  the  operation  of  its  road.  So,  too,  upon  proper  appli- 
cation a  court  of  equity  could  take  charge  of  the  affairs  and  prop- 
erly of  the  railroad  company  by  the  appointment  of  a  receiver. 
Thus  the  court  would  be  able  to  protect  the  rights  of  creditors  and 
stockholders,  and  to  insure,  as  far  as  practicable,  the  discharge 
of  the  public  fimction  ©f  the  corporation.  See  1  Elliott^  Eail- 
roads  2d  ed.  If  539. 

From  the  views  we  have  expressed  it  follows  that  the  decree 
will  be  affirmed. 

Kirby,  J.,  dissents. 


CAIilFORNIA  RAILROAD  COMMISSION. 

IN  EE  SOUTHERN  COUNTIES  GAS  COMPANY. 

[Decision  No.  2458;  Application  No.  1575.] 

Apportionment  "^  Values  ^  Oaa   and   transmission   lines  ^  Method   of 
prorating. 

1.  An  apportionment  of  the  investment  in  gas  and  transmission 
lines,  whereby  14.5  per  cent  of  the  total  cost  is  prorated  to  a  city  the 
patrons  in  which  consume  only  5.7  per  cent  of  the  total  amount  of  gas 
transmitted  through  the  lines,  places  an  undue  burden  upon  such  pa- 
trons. 

Valuation  —  Property  not  in  use  —  Artificial  gas  plant  —  City  supplied 
with  natural  gas --^  Amortization, 

2.  The  value  of  an  artificial  gas  plant  constructed  in  acoordance 
with  the  requirements  of  an  ordinance  passed  by  the  board  of  trustees 
of  a  city  should,  so  far  as  another  city  being  supplied  with  natural 
ga%  is  concerned,  be  amortized  over  a  period  of  years,  rather  than  main- 
tained to  provide  for  the  remote  possibility  of  continued  interruption 
in  the  natural  gas  transmission  system. 

Apportionment -^  Expenses -- Taxes  ^  Basis  of  apportionment. 

3.  Taxes  assessed  against  the  property  of  a  natural  gas  company 
supplying  several  communities  should  not  be  apportioned  between  the 
communities  on  an  investment  basis,  where  they  are  paid  upon  a  gross 
revenue  basis. 
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Accounting  "-^  Operating  expense  statement '•-' Inclusion  of  amortiza" 
tion  of  hond  discount. 

4.  An  item  for  amortization  of  bond  discount  which  is  essentiallj 
a  part  of  the  cost  of  obtaining  money  has  no  place  in  an  operating  ex- 
pense statement. 

Depreciation '^  Gas  plant '-' Method  of  con^putatioum 

5.  An  allowance  of  $100  per  month  for  the  depreciation  of  the 
property  of  a  gas  company,  while  possibly  justifiable  on  a  "depreciated 
value"  theory,  is  too  large  where  the  company  claims  on  an  investment 
of  $61,914.24,  but  on  the  basis  of  investment  a  proper  depreciation 
annually  should  be  provided  by  a  sinking  fund,  with  interest  at  6  per 
cent,  which  would  result  in  an  annuity  not  to  exceed  $486  for  seven 
months.  f 

Betum  — •  Operating  cost  —  Decrease  — >  Natural  gas  —  Increased  use  of 
contractual  minimum. 

6.  Although  the  return  from  the  increased  saleB  of  natural  gas 
for  industrial  purposes  may  be  less  than  the  cost  of  the  gas  plus  ordi- 
nary losses,  such  sales  may  reduce  the  cost  of  service,  provided  they  use 
only  gas  that  would  otherwise  go  to  waste  due  to  inability  to  dispose  of 
the  gas  supply  which  the  company  is  required  to  purchase  in  accordance 
with  the  contractual  minimum. 

Bates '^  Natural  gas -^  Increase  denied  ^Showing  after  short  time  of 
operation. 

7.  Rates  voluntarily  established,  upon  a  change  from  an  artificial 
to  a  natural  gas  service,  by  a  gas  company  serving  several  communi- 
ties, will  not,  after  only  eleven  months'  operation,  be  increased  by  the 
Commission  in  one  particular  commimity  upon  the  showing  that  for 
such  a  period  the  rates  as  applicable  to  that  locality  may  not  have 
yielded  the  anticipated  revenue. 

Bates  "-^  Factors  to  he  considered --^  Purchase  of  appliances  hy  con^ 
sumers  in  reliance  upon  low  rates. 

8.  In  considering  an  application  of  a  natural  gas  company  for  an 
increase  in  its  rates,  the  California  Commission  should  give  due  con- 
sideration to  the  fact  that  such  rates  were  voluntarily  established,  and 
that,  apparently  relying  upon  the  company's  ability  to  grant  and  will- 
ingness to  continue  such  rate,  a  relatively  large  number  of  patrons  have 
purchased  appliances  and  made  other  material  expenditures  incidental 
to  obtaining  such  gas  service. 

[June  7,  1915.] 

Application  by  gas  company  for  authority  to  increase  rates, 
voluntarily  established;  denied  without  prejudice. 

Appearances :    Le  Boy  M.  Edwards  for  applicant ;  Hartwick  & 

Pearce  for  city  of  Orange ;  E.  J.  Marks  for  city  of  FuUerton ; 

Homer  G.  Ames  for  city  of  Anaheim;  G.  H,  Scott  for  city  of 

Santa  Ana. 
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Lovelandy  Commissioner:  This  is  an  application  by  Southern 
Counties  Gas  Company  of  California  for  authority  to  increase 
rates  for  gas  in  the  city  of  Orange. 

Southern  Counties  Gas  Company  of  California  was  organized 
on  February  24,  1911,  and  subsequently  acquired  by  purchase 
the  following  gas  properties  in  Los  Angeles  and  Orange  Counties : 

Table  I. 
Properties  Acquired  by  Southern  Counties  Gas  Company  of  California. 


From  Whom  Acquired. 


1.  Piedmont  Gas  Company 

2.  Covina  Valley  Gas  Company  . . . 

3.  Southern  California  Edison  Co. . 

4.  Southern  California  Edison  Co. . 

5.  Orange  County  Gas  Company  . . 


Date  of 
Purchase. 


April  1,  1911 

April  1,  1911 

April  1,  1911 

April   1,  1911 

April  1,  1911 


Location  of  Properties. 


Monrovia  and  vicinity. 
Covina  and  vicinity. 
Whittier. 
Santa  Ana. 

Orange,    Anaheim    and 
Fuller  ton. 


The  gas  properties  involved  in  this  proceeding  are  located 
entirely  within  Orange  county,  and  include,  in  addition  to  a 
gas  manufacturing  plant  in  Santa  Ana,  which  is  not  now  in 
use,  and  a  high  pressure  transmission  system  connecting  the 
several  communities  served  with  the  source  of  natural  gas  sup- 
ply, distribution  system  in  the  following  named  cities  and  towns : 

Table  II. 

Cities  and  Towns  Supplied  by  Southern  Counties  Gas  Company  of  California 

in  Orange  County. 


Name 

Classification 

Estimated 
Population 

1.  Santa  Ana   

City  5th  Class 
City  6th  Class 
City  6th  Class 
City  6th  Class 
Unincorporated 
Unincorporated 
Unincorporated 

12,500 

2.  Orange 

4,000 

3.  AnaheiTn 

8,500 

4.  FuUerton 

3,000 

6.  Garden  Grove • 

1,100 

6.  Tustin    

900 

7.  Placentia 

700 

The  present  rates  in  effect  in  Orange  county  are  shown  is 
table  III. 

Table  III. 

Rates  for  Natural  Gas  in  Orange  County. 

(Southern  Counties  Gas  Company  of  California.) 

Schedule  "A." 

Applicable  to  natural  gas  for  "all  ordinary  domestic  consumption  and  for 
industrial  consumption  having  peak  load  demands.'' 

Effective  in  the  cities  of  Santa  Ana,  Orange,  Anaheim,  and  Fullerton  and 
on  intervening  county  roads. 

Rrst  10  M  cu.  ft.  per  month    75  cents  per  M 

Xoxt     5  M  cu.  ft.  per  month    70  cents  per  M 
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Nert     6  M  cu.  ft.  per  montli   65  cents  per  M 

Next  10  M  cu.  ft.  per  month    60  cents  per  M 

Next  10  M  cu.  ft.  per  month    55  cents  per  M 

Next  10  M  cu.  ft.  per  month    50  cents  per  M 

Next  20  M  cu.  ft.  per  month 45  cents  per  M 

Next    30  M  cu.  ft.  per  month   40  cents  per  M 

Next  60  M  cu.  ft.  per  month    35  cents  per  M 

All  over  200  M  cu.  ft.  per  month    30  cents  per  M 

Minimum  monthly  charge:  50  cents  per  meter  in  cities  and  $1.00  per 
meter  in  unincorporated  territory. 

Schedule  "B." 

Applicable  to  natural  gas  for  "industrial  consimiption  without  peak  load 
demand." 

Eflfective  in  all  territory  served  in  Orange  County. 

First  10  M  cu.  ft.  per  month    76  cents  per  M 

Next  10  M  cu.  ft.  per  month    40  cents  per  M 

Next  10  M  cu.  ft.  per  month    30  cents  per  M 

Next  20  M  cii.  ft.  per  month    20  cents  per  M 

All  over  60  M  cu.  ft.  per  month    15  cents  per  M 

Minimum  monthly  charge:  50  cents  per  meter  in  cities  and  $1.00  per 
meter  in  unincorporated  territory. 

Schedule  "C." 

Applicable  to  natural  gas  "for  all  gas  engine  power." 
Effective  in  all  territory  served  in  Orange  county. 

Straight  rate 30  cents  per  M 

Minimum  monthly  charge:  50  cents  per  meter  in  cities  and  $1  per  meter 
in  unincorporated  territory. 

SCHBDUUB  "D." 
{Tustin  rate,) 

Applicable  to  natural  gas  "for  all  ordinary  domestic  consumption  and  for 
industrial  consumption  having  peak  load  demands." 

Effective  in  Placentia,  Garden  Grove»  Tustin  and  on  county  roads  adja- 
cent thereto. 

First    2  M  CO.  ft.  per  month    100  cents  per  M 

Next     3  M  cu.  ft.  per  month    80  cents  per  M 

Next  10  M  CO.  ft.  per  month    75  cents  per  M 

Next  16  M  CU.  ft.  per  month    60  cents  per  M 

Next  30  M  cu.  ft.  per  month    60  cents  per  M 

Next  40  M  cu.  ft.  per  month    « 40  cents  per  M 

Next    60  M  cu.  ft.  per  month   35  cents  per  M 

All  over  160  M  cu.  ft.  per  month    30  cents  per  M 

Minimum  monthly  charge:  $1.00  per  meter. 

Petitioner's  present  application  contemplates  increasing  only 
the  rates  now  in  effect  in  the  city  of  Orange  as  shown  in  Schedule 
"A,"  tahle  III.  The  rates  which  petitioner  asks  authority  to 
establish  in  Orange  are  the  same  rates  now  effective  in  certain 
unincorporated  territory  in  Orange  county  as  shown  in  Schedule 
^D,"  table  III. 

Until  about  May,  1914,  the  people  of  Orange  were  supplied 
with  artificial  gas  from  petitioner's  gas  manufacturing  plant 
at  Santa  Ana  through  a  high-pressure  line  which  also  supplied 
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the  cities  of  Anaheim  and  Fullerton  and  certain  unincorporated 
towns  and  rural  territory.  At  that  time  the  transmission  sys- 
tem of  petitioner  consisted  of  a  4-inch  line  extending  from  Santa 
Ana  in  a  northwesterly  direction  to  the  city  of  Anaheim,  and 
from  Anaheim  a  8-inch  line  extended  on  to  Fullerton,  there 
comiecting  with  a  2-inch  line  which  supplied  Palacentia.  The 
rates  in  Orange  for  artificial  gas,  as  fixed  by  the  Commission 
in  application  No.  380,  were  $1.22  per  1,000  cubic  feet  for  the 
first  10,000  and  $1  per  1,000  cubic  feet  for  all  gas  used  in 
excess  of  10,000  cubic  feet  per  month. 

Apparently  petitioner  entered  into  serious  negotiations  for 
the  purchase  of  a  supply  of  natural  gas  during  the  latter  part 
of  1913,  and  on  November  17th  of  that  year  it  entered  into  an 
agreement  with  the  city  of  Fullerton  under  the  terms  of  which 
agreement  and  in  consideration  of  the  city  of  Fullerton  not 
installing  a  municipal  gas  distributing  system,  petitioner  obli- 
gated itself  to  have  natural  gas  ready  for  distribution  to  the  in- 
habitants of  that  city  "within  ninety  days  from  the  2l8t  day  of 
October,  1913."  Petitioner  further  agreed  to  "use  its  best  en- 
deavors to  secure  a  sufficient  supply  of  natural  gas  for  distribu- 
tion to  the  citizens  of  the  city  of  Fullerton ;  that  it  will  purchase 
said  gas  from  whatever  source  may  be  available,  and  as  long  as 
said  supply  lasts  will,  if  it  is  possible  for  the  first  party  to  secure 
said  gas,  distribute  the  same  for  sale  to  the  citizens  of  the  city 
of  Fullerton." 

It  is  further  agreed  that  the  said  natural  gas  "will  not  be 
mixed  with  artificial  gas,  and  will  contain  the  best  possible  num- 
her  of  heat  units  to  the  cubic  foot  thereof." 

The  price  at'  which  natural  gas  is  to  be  sold  in  the  city  of 
Fullerton  shall  be  "not  more  than  the  sum  of  seventy-five  cents 
(75c)  per  thousand  cubic  feet  for  gas  used  for  domestic  pur- 
poses and  that  by  and  with  the  consent  of  the  board  of  trustees 
of  the  city  of  Fullerton  a  reasonable  reduction  from  the  pipe 
for  gas  used  for  domestic  purposes  will  be  made  for  gas  used 
for  manufacturing  and  industrial  purposes." 

The  agreement  referred  to  further  provides  "that  at  no  time 
during  the  life  of  this  agreement  will  the  party  of  the  first  part 
charge  its  consumers  more  than  the  rate  hereinbefore  specified 
for  gas  sold  in  the  city  of  Fullerton,  unless  a  rate  in  excess  there- 
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of  is  fixed  by  the  board  of  trustees  or  other  rate-fixing  body 
having  jurisdiction  to  fix  rates  in  said  city." 

Having  obtained  assurance  of  at  least  its  initial  market,  and 
forestalled  the  installation  of  a  municipal  distribution  system 
by  the  city  nearest  the  natural  gas  fields,  petitioner  proceeded  to 
secure  a  supply  of  gas  sufficient  for  its  needs. 

Early  in  1914  arrangements  were  made  by  petitioner  for  a 
supply  of  natural  gas  from  the  Olinda  oil  fields,  and  on  January 
23,  1914,  one  A.  S.  Bradford  assigned  to  petitioner  his  contract 
with  the  Petroleimi  Development  Company,  which  contract  was 
dated  January  15,  1914,  and  provided  substantially  as  follows: 

(a)  Petroleum  Development  Company  agrees  to  sell  to  A.  S. 
Bradford  and  the  latter  agrees  to  purchase  and  receive  from  the 
former  daily  for  five  years  all  natural  gas  which  Petroleum 
Development  Company  *Tias  to  spare  and  desires  to  dispose  of  up 
to  1,000,000  cubic  feet  per  day  of  24  hours."  A.  S.  Bradford 
is  given  first  right  to  purchase  any  natural  gas  in  excess  of  1,- 
000,000  cubic  feet  per  day  which  Petroleum  Development  Com- 
pany "desires  to  dispose  of." 

(b)  Petroleum  Development  Company  is  obligated  to  sell 
to  A.  S.  Bradford  "only  the  gas  it  has  available,  after  retain- 
ing all  that  is  necessary  for  its  requirements  of  every  nature, 
it  being  the  sole  judge  thereof;  which  shall  include  the  pump- 
ing of  water,  and  topping,  cleaning,  or  refining  its  gas  and  oil, 
by  itself  or  through  any  third  party ;  also  gas  for  its  employees 
and  others  living  upon  its  property  «nd  upon  the  property  of 
the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company,  including 
the  depots  at  Olinda  and  Richfield." 

(c)  Gas  is  to  be  measured  by  a  meter  furnished  and  main- 
tained by  Petroleum  Development  Company,  and  the  volume 
of  gas  is  to  be  computed  on  a  four-ounce  basis  at  an  altitude  of 
530  feet  above  sea  level  at  60^  Fahr. 

(d)  A.  S.  Bradford  agrees  to  furnish  and  install  gas  engine 
and  booster  pmnp  to  be  located  on  Petroleum  Development  Com- 
pany's premises,  said  engine  and  pump  to  be  operated  by  Petro- 
leum Development  Company's  employees  free  of  charge. 

(e)  Bills  to  be  rendered  by  Petroleum  Development  Com- 
pany by  26th  of  each  month. 

(f)  A.  S.  Bradford  agrees  to  take  the  gas  "in  its  regular 
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and  uniform  passage  and  measurement  through  the  meter  each 
hour  of  the  day  without  interruption  or  break,  up  to  the  speci- 
fied daily  limit,  and  to  pay  for  same  at  the  agreed  price  herein- 
after mentioned,  and  no  claim  that  the  contractor  is  unable  to 
dispose  of  the  whole  of  the  gas  so  delivered  or  offered,  shall  be 
a  valid  objection  to  such  agreed  full  delivery/' 

(g)  Deliveries  of  gas  to  begin  as  soon  as  the  pipe  line  of  A. 
S.  Bradford  has  been  laid  and  connections  made,  'T>ut  in  any 
case  not  later  than  March  15,  1914."  Life  of  contract  is  for 
five  years,  with  buyer's  option  of  renewal  for  another  like  period. 

(h)  Price  of  gas  furnished  under  this  agreement  "shall  be 
eight  cents  per  1,000  cubic  feet  for  the  first  five  years  of  this 
agreement;  if  the  contractor,  his  successors,  or  assigns  shall 
elect  to  exercise  his  or  their  option  for  a  second  period  of  five 
years,  as  provided  in  §  7  hereof,  the  price  shall  not  be  less  than 
8  cents  per  1,000  cubic  feet.'' 

(i)  Contract  may  be  assigned  if  the  assignment  is  satis- 
factory to  and  accepted  by  Petroleum  Development  Company. 

(j)  At  expiration  of  contract  purchaser  of  gas  is  to  have 
thirty  days  in  which  to  remove  his  property  from  lands  of  Petro- 
leum Development  Company. 

On  February  18,  1914,  the  board  of  trustees  of  the  city  of 
Santa  Ana  passed  and  approved  ordinance  No.  568,  fixing  the 
price  at  which  natural  gas  should  be  sold  to  the  inhabitants  of 
that  city  at  75  cents  per  1,000  cubic  feet  for  "any  and  all  il- 
luminating and  heating  purposes,"  and  also  fixing  the  minimum 
charge  of  50  cents  per  month.  This  ordinance  also  provides 
"that  in  the  event  the  failure  to  supply  natural  gas  extends  be- 
yond thirty  days,"  then  the  price  at  which  artificial  gas  shall 
be  sold  shall  not  exceed  $1  per  1,000  cubic  feet. 

On  February  18,  1914,  petitioner  filed  with  this  Commission, 
concurrently  with  a  separate  application  for  authorization  to 
issue  additional  bonds  for  the  purpose  of  building  pipe  lines  to 
convey  natural  gas  from  the  oil  fields,  "to  the  town  of  Orange  and 
other  localities,"  an  application  to  charge  a  rate  of  75  cents  per 
1,000  cubic  feet  for  natural  gas  to  be  distributed  by  petitioner 
in  Orange.  This  application  here  referred  to  sets  forth  among 
other  things:     "That  a  rate  of  75  cents  per  1,000  cubic  feet 
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of  natural  gas  is  a  fair  rate  for  said  Southern  Counties  Gas  Com- 
pany of  California  to  charge  for  natural  gas  for  domestic  pur- 
poses within  the  corporate  limits  of  said  town  of.  Orange,  and 
that  the  board  of  trustees  of  said  town  of  Orange  have  duly 
passed  resolutions  stating  that  said  rate  of  75  cents  per  1,000 
cubic  feet  of  natural  gas  for  domestic  purposes  is  a  reasonable 
rate  and  satisfactory  to  said  board  of  trustees." 

As  further  indicating  the  plans  of  petitioner  for  securing  a 
market  for  its  natural  gas  and  as  showing  the  understanding  be- 
tween petitioner  and  the  several  communities  as  to  the  price  at 
which  this  commodity  would  be  sold,  I  will  quote  from  a  report 
dated  May  13,  1914,  by  William  A.  Baehr,  consulting  engineer 
of  Chicago,  upon  the  properties  and  business  of  petitioner,  in 
which  report,  after  referring  to  the  FuUerton  agreement  and 
the  Santa  Ana  ordinance,  heretofore  mentioned  as  providing  for 
75  cent  gas  Mr.  Baehr  says :  ".  .  .  and  the  company  at  the 
same  time  voluntarily  agreed  to  furnish  natural  gas  to  the 
cities  of  Orange  and  Anaheim  at  the  same  figure,  and  to  Garden 
Grove  at  $1  per  thousand  cubic  feet." 

A  careful  consideration  of  the  facts  above  referred  to  admits 
of  no  other  conclusion  than  that  the  present  maximum  rate  of  75 
cents  per  thousand  feet  of  natural  gas  sold  in  the  cities  of 
Santa  Ana,  Orange,  Anaheim,  and  FuUerton  was  arrived  at  by 
petitioner  after  an  exhaustive  investigation  of  the  entire  sub- 
ject, and  that  as  a  result  of  such  investigation  petitioner  agreed 
to  establish  such  maximum  rate  notwithstanding  the  fact  that 
it  was  well  known  to  petitioner  that  the  introduction  of  natural 
gas  would  be  followed  by  a  temporary  loss,  both  in  the  quantity 
of  gas  sold  and  in  the  revenue  to  be  obtained.  That  a  temporary 
loss  was  anticipated  is  evident  from  the  following  statement 
which  appears  on  page  282  of  Mr.  Baehr's  report: 

"The  amount  of  business  which  the  company  obtains  will  de- 
pend in  a  great  measure  upon  the  vigor  with  which  it  is  sought. 
It  is  extremely  difficult  to  forecast  what  amount  of  gas  will  be 
sold  during  the  coming  years.  In  the  estimate  of  the  consump- 
tion of  gas  per  meter  per  annum  for  domestic  purposes,  it  has 
been  estimated  that  this  consumption  would  be  lower  tempora- 
rily, but  that  it  would  recover  within  a  comparatively  short  time, 
and  due  to  the  heating  load  which  will  be  acquired  by  reason  of 
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the  lower  price  and  increased  quality,  will  eventually  exceed 
the  present  consumption.'' 

A  supply  of  natural  gas  having  been  obtained,  a  market 
secured,  and  the  price  for  that  portion  of  the  supply  which  was 
to  be  consumed  by  practically  all  of  the  consumers  then  con- 
nected, having  been  fixed  by  ordinance  and  agreement  at  a  figure 
which  petitioner  itself  had  proposed,  petitioner  proceeded  to 
connect  the  supply  with  its  system.  A  6-inch  high  pressure  line 
was  constructed  from  the  Olinda  gas  field  to  Anaheim,  at  which 
point  it  feeds  petitioner's  Orange  county  system.  This  line 
is  8.7  miles  in  length,  and  was  laid  at  a  cost  of  $32,993.  It 
was  completed  in  April,  1914,  and  the  delivery  of  gas  com- 
menced in  May. 

Due  to  insufficient  well  pressure  to  adequately  handle  the  peak 
load,  and  the  fact  that  the  draft  on  this  field  could  not  be  in- 
creased without  interference  with  oil  pumping  operations,  it  was 
deemed  necessary  to  obtain  an  additional  supply.  Concurrently 
a  nmnber  of  large  industrial  consumers  were  secured  so  that 
it  was  decided  to  build  a  line  from  the  Coyote  Hills  field.  Ac- 
cordingly on  November  18,  1914,  a  contract  was  entered  into 
between  Murphy  and  Dillon  and  Southern  Counties  Gas  Com- 
pany, whereby  the  former  agreed  to  supply  natural  gas  to  be 
produced  from  the  wells  of  the  Standard  Oil  Company  at  a 
minimum  pressure  of  100  pounds  per  square  inch,  to  an  amount 
not  to  exceed  2,500,000  cubic  feet  per  day,  the  minimum  being 
500,000  cubic  feet  per  day  for  the  first  six  months,  increasing 
thereafter  to  1,000,000  cubic  feet  after  the  first  year  of  the  con- 
tract. 

The  contract  provides  that  "the  point  of  delivery  of  all  the  gas 
sold  by  the  sellers  and  purchased  by  the  buyer  hereunder  shall 
he  at  the  terminus  of  the  seller's  pipe  line  at  the  north  line  of 
Commonwealth  avenue,  immediately  adjoining  its  intersection 
with  the  center  line  of  said  section  31,  township  3  south,  range  10 
west,  in  the  county  of  Orange,  state  of  California." 

This  point  is  some  8  miles  south  of  the  gas  field,  and  the  inter- 
vening pipe  line  is  owned  by  the  sellers.    Also, 

"As  part  of  this  transaction  the  sellers  will  advance  to  the 
huyer  funds  or  the  equivalent  in  materials  at  current  market 
prices  with  which  the  buyer  is  to  install  its  own  6-inch  gas  line 
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from  the  intersection  of  the  center  line  of  said  section  31  with 
Commonwealth  avenue  to  the  city  of  Fullerton,  California,  all 
of  which  advances  the  buyer  will  repay  to  the  sellers  on  or  be- 
fore the  1st  day  of  July,  1915,  together  with  interest  at  the 
rate  of  7  per  cent  per  annum  from  date  of  advances,  and  to 
represent  said  indebtedness  the  buyer  shall  make,  execute,  and 
deliver  to  the  sellers  its  promissory  note  or  notes  in  such  form 
as  the  sellers  may  require  to  be  secured  by  a  pledge  of  $35,000 
face  value  of  the  buyer's  three-year  gold  notes  secured  by  mort- 
gage upon  all  of  its  assets  and  property/' 

This  portion  of  the  line,  3.6  miles  in  length,  was  constructed 
by  petitioner  at  a  cost  of  $12,366.15. 

The  gas  is  measured  at  the  field,  at  which  point  delivery  is 
made,  at  a  rate  of  10  cents  per  1,000  cubic  feet. 

Subsequent,  to  the  execution  of  this  agreement  and  on  April 
15,  1915,  petitioner  executed  a  contract  with  the  same  parties, 
Murphy  and  Dillon,  whereby  petitioner  agrees  to  transmit  gas 
over  this  line  for  sale  to  the  Anaheim  Sugar  Company  for  which 
service  petitioner  is  reimbursed  at  the  rate  of  1^  cents  per  1,000 
cubic  feet.  To  render  this  service,  petitioner  was  compelled  to 
build  some  5,700  feet  of  6-inch  line. 

Under  the  two  contracts  for  purchase  of  gas  heretofore  alluded 
to,  petitioner  is  obligated  to  receive  and  pay  for 

1.  (Under  the  Bradford  contract) — ^All  excess  gas  up  to  1,- 
000,000  cubic  feet  per  day,  and 

2.  (Under  the  Murphy-Dillon  contract) — 500,000  cubic  feet 
increasing  to  750,000  on  July  1,  1915,  and  1,000,000  on  Jan- 
uary 1,  1916. 

Under  actual  operating  conditions  the  minimum  under  the 
first  contract  averages  600,000  cubic  feet,  so  that  the  average 
total  minimum  at  present  is  1,100,000,  increasing  as  heretofore 
noted. 

Petitioner  claims  an  investment  in  Orange  county  on  Feb- 
ruary 1,  1915,  of  $464,829.83  of  which  $62,635.92  is  prorated 
to  the  city  of  Orange.  The  present  or  depreciated  value  of  this 
latter  investment,  which  is  claimed  to  be  $61,914.24,  made  up 
as  follows: 
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Table  IV. 

Statement  by  Southern  Counties  Gas  Company  of  Investment  Prorated  to 

the  City  of  Orange. 


Percentage 

Prorated  to 

Orange 

Basis  of 
Segregation 

Amount 

Prorated  to 

Orange 

Intangible: 

1.  Organization  expense 

2.  Development     expense      (ac- 

crued  deficit)     

Tangible: 

3.  Real  estate    

7.4 
100 

100 

100 

100 
14.5 
14.6 
14.6 

20.9 
8.3 

Investment 

Orange  only 

Orange  only 

Orange  only 

Orange  only 

Meters 

Meters 

Meters 

Meters 
Meters 

$  1,661.47 

2,160.29 

1,367.89 

27,457.27 

833.78 

4.  Distribution  system 

6.  Natural  gas  lines 

6,479.90 

7.  Primary  transmission  line  . . 

8.  Santa  Ana  gas  plant,  etc.  . . . 

9.  Distribution      equipment 

(southern  part  of  territory 
only )     

3,459.65 
15,914.76 

1,291.62 

10.  General   office   furniture   and 
fixtures  (entire  system)   .. 

197.71 

Total  investment 

$61,914.24 

While  the  above  tabulation  is  claimed  to  represent  the  in- 
vestment of  petitioner  in  connection  with  gas  service  supplied 
to  the  city  of  Orange,  it  is  obvious  that  the  total  figure  of  $61,- 
914.24  is  in  reality  an  estimate  of  the  cost  to  reproduce  less  an 
estimated  accmied  depreciation,  the  basic  figure  having  been  ob- 
tained largely  from  valuation  reports  heretofore  made  of  peti- 
tioner's property. 

[1]  While  I  do  not  feel  that  it  is  necessary  at  this  time  to 
go  into  extensive  detail  regarding  the  investment  necessary  to 
serve  natural  gas  within  the  city  of  Orange,  I  desire  to  call 
attention  to  the  fact  that  the  method  of  prorating  used  by  peti- 
tioner cannot  but  result  in  an  undue  burden  being  placed  on  the 
consumers  of  gas  in  that  city.  To  make  this  point  clear  I  will 
refer  to  items  No.  6  and  No.  7  in  table  IV.  These  gas  lines 
and  transmission  lines  representing,  according  to  petitioner,  a 
joint  investment  of  $68,548.38,  during  the  period  from  July 
1,  1914,  to  lifarch  1,  1915,  supplied  the  city  of  Orange  with 
only  7,799,000  cubic  feet  of  natural  gas  out  of  a  total  of  135,- 
970,000  cubic  feet  sold  in  Orange  county.  Notwithstanding 
the  fact  that  petitioner's  patrons  in  the  city  of  Orange  consumed 
only  5.7  per  cent  of  the  gas  transmitted  through  the  lines  re- 
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ferred  to,  14.5  per  cent  of  the  totalcost  of  the  lines  are  prorated 
to  Orange  on  the  method  used. 

[2]  Another  point  worthy  of  mention  is  that,  notwithstand- 
ing the  fact  that,  under  the  provisions  of  ordinance  No.  568, 
passed  by  the  board  of  trustees  of  the  city  of  Santa  Ana  on  Feb- 
ruary 16,  1914,  by  the  terms  of  which  petitioner  is  required  to 
maintain  a  manufacturing  plant  for  artificial  gas  in  that  city, 
14.5  per  cent  of  the  cost  of  the  Santa  Ana  plant  is  prorated 
by  petitioner  to  the  city  of  Orange.  It  would  appear  that,  in 
so  far  at  least  as  the  territory  served  by  petitioner  outside  the 
city  of  Santa  Ana  is  concerned,  that  the  present  Santa  Ana 
plant  is  not  necessary  at  this  time,  and  that  it  would  be  more 
proper  to  amortize  the  remaining  value  of  that  plant  over  a 
period  of  years  than  to  attempt  to  maintain  it  to  provide  for 
the  rather  remote  possibility  of  continued  interruption  of  the 
transmission  system. 

There  are  other  rather  important  questions  pertaining  to  the 
segregation  of  capital  to  Orange,  which  it  will  be  necessary  to 
consider  before  a  final  rate  is  fixed  for  that  city,  but  which 
I  will  not  attempt  to  discuss  at  this  time. 

The  cost  of  service  supplied  in  the  city  of  Orange  for  the 
period  of  seven  months  from  July  1,  1914,  to  February  1,  1915, 
is  estimated  by  petitioner  to  be  as  follows: 

Table  V. 

Statement  by  Southern  Counties  Gas  Company  of  Cost  of  Service  in  Orange 

July  1,  1914,  to  February  1,  1915. 

1.  Cost  of  gas  delivered  (6,359,000  cubic  feet)    $    773.41 

2.  Cost  of  transmission  (5.5  per  cent  of  total  expense)   90.03 

3.  Cost  of  distribution  in  Orange  (actual)    637.87 

4.  Commercial  expenses  in  Orange  ( actual )    892.34 

5.  General  expenses  (8.3  per  cent  of  total  general  expense)   1,316.46 

6.  Taxes  (prorated  on  investment  basis)    564.64 

7.  Amortization  of  bond  discount   (prorated  on  investment  basis, 

7.4  per  cent  of  total)   284.90 

Total  expense  exclusive  of  depreciation $4,550.65 

8.  Depreciation  at  $100  per  month 700.00 

Total  expense $5,259.65 

The  total  gross  revenue  from  the  city  of  Orange  for  the  same 
period  covered  by  table  V  is  reported  as  $5,000.84. 

[3]  Petitioner's  statement  as  to  cost  of  service  in  Orange  is 
subject  to  much  the  same  criticism  as  is  the  statement  of  in- 
vestment set  forth  in  table  IV.  By  the  petitioner's  method  of 
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prorating  the  several  items  of  expense,  the  cost  of  service  in 
Orange  is  made  to  ^appear  much  higher  than  it  would  be  if  a 
more  equitable  basis  of  segregation  had  been  used.  For  ex- 
ample, the  item  "taxes"  has  been  prorated  on  an  investment 
basis  when,  as  a  matter  of  fact,  taxes  are  now,  and  have  for  a 
number  of  years  past  been,  paid  on  the  basis  of  gross  revenue. 
On  a  proper  basis,  and  at  the  rate  effective  for  the  period  covered 
by  petitioner's  statement,  the  taxes  applicable  to  petitioner's 
business  in  the  city  of  Orange  could  not  have  exceeded  $409.21 
as  compared  with  the  petitioner's  segregation  of  $564.64:  for  this 
item. 

The  item,  "general  expense,  $1,316.46,"  appears  very  high 
in  comparison  with  the  other  expenses  involved,  being  more  than 
35  per  cent  of  the  total  of  items  No.  1  to  No.  5,  inclusive,  and 
practically  65  per  cent  of  the  items  No.  1  to  No.  4,  inclusive. 
This  item  of  expense  may,  however,  be  justified  upon  further 
investigation. 

[4]  The  item,  "amortization  of  bond  discount,  $284.90," 
has  no  place  in  an  operating  expense  statement,  inasmuch  as 
it  is  essentially  a  part  of  the  cost  of  obtaining  money  to  be  con- 
sidered and  provided  for,  when  proper,  in  the  rate  of  return 
which  is  allowed. 

[5]  Item  No.  8,  "depreciation  at  $100  per  month,  $700," 
while  possibly  justifiable  on  a  "depreciated  value'^  theory,  which 
contemplates  a  corresponding  deduction  from  capital  in  deter- 
mining an  equitable  basis  for  estimating  a  proper  rate  of  return, 
is  much  too  high  on  the  basis  of  value  set  forth  in  petitioner's 
statement  of  investment  as  shown  in  table  IV.  On  petitioner's 
basis  of  investment,  a  proper  depreciation  annually  should  be  pro- 
vided by  a  sinking  fund,  with  interest  at  say  6  per  cent.  This 
method  would  result  in  an  annuity  not  to  exceed  $486  for  the 
«  seven  months. 

These  adjustments  alone,  which  are  only  tentative,  would  re- 
duce the  total  expense,  less  depreciation,  to  $4,154.32,  leaving 
$846.62  for  interest  and  depreciation.     Obviously  the  amount 

thus  available  is  less  than  it  should  reasonably  be  after  sufficient 
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time  has  elapsed  for  the  revenue  to  again  become  normal.  On 
the  other  hand,  it  is  probable  that  with  a  careful  segregation  of 
the  costs  properly  assignable  to  service  in  Orange,  the  balance 
applicable  to  interest  and  depreciation  would  be  greater  than 
the  sum  above  mentioned.  It  is  also  to  be  expected  that,  with 
returns  for  a  full  year's  operation  upon  a  natural  gas  basis,  the 
gross  revenue  will  materially  increase  and  a  corresponding  in- 
crease in  net  earnings  will  be  realized. 

[6]  Another  factor  of  great  importance  in  its  effect  on  the 
cost  of  service  is  the  excessive  loss  which  has  heretofore  existed, 
due  to  inability  to  dispose  of  the  gas  supplied  in  accordance  with 
contractual  minima.  It  is  to  be  expected  that  a  considerable 
reduction  in  this  waste  will  result  from  the  improvement  in 
load  factor  due  to  increased  industrial  sales. 

Consideration  must  be  given  to  the  effects  of  the  growth  of 
the  industrial  load  other  than  the  reduction  of  losses.  In  any 
case  in  which  the  sale  price  exceeds  cost  of  gas  plus  ordinary 
losses,  this  class  of  business  obviously  reduces  the  cost  of  service. 
It  may  return  even  less  than  this,  and  still  have  the  same  effect, 
provided  that  it  utilizes  only  gas  that  would  otherwise  waste. 

One  contract  which  petitioner  has  secured  which  will  have 
a  most  decided  effect  on  its  revenue  is  that  for  transmission  of 
gas  to  the  Anaheim  Sugar  Company,  heretofore  referred  to. 
Petitioner  estimates  a  net  return  from  this  contract  of  $4,740 
in  1916,  over  and  above  operating  expenses  and  losses.  A  total 
estimated  investment  will  be  required  to  supply  this  load  of 
$4,867,  of  which  some  $2,700  is  useful  and  necessary  in  aug- 
menting transmission  capacity.  Taking  fixed  costs  at  10  per 
cent  of  the  balance,  we  have  a  net  profit  of  $4,523. 

[7]  In  order  to  determine  the  effect  which  the  introduction 
of  natural  gas  and  the  reduction  of  rates  has  had  upon  peti- 
tioner's business  in  Orange,  and  whether  or  not  the  present  con-  » 
ditions,  as  pointed  out  by  petitioner,  may  be  considered  as  per- 
manent or  only  of  a  temporary  nature,  the  following  analysis 
has  been  made  covering  the  period  from  April,  1911,  to  and 
including  March,  1915: 
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Table  VI. 

Opermtlng  Statistics  Southern  Counties  Gas  Cbmpany  of  California. 

(City  of  Orange.) 


Tear 

397 
464 

628 
698 
826 

O 

«oo3 

SS5 

s 

g 

b 
0 

1911  (9  months)   

*   14.W% 

16.30% 

♦35.18% 

4.455 
9,932 
11,826 
10.767 
5,179 

'Hi 
+51:2?% 

%  6,299.96 
11,978.77 
14,165.48 
10,481.21 
3,303.62 

1912 

t*+46.e8% 
+18.16% 

1913    

1914 

—26.01% 

1915  (3  months)   

-20.34% 

♦Increase  or  decrease  compared  with  same  period  of  previous  year. 
tEstimated. 

The  above  tabulation  shows  the  general  effect  of  the  substitu- 
tion of  natural  for  artificial  gas  in  May,  1914,  and  indicates 
a  material  improvement  during  the  first  three  months  of  1915. 
Table  VI.  also  shows  a  remarkable  increase  in  the  number  of 
consumers  served  by  petitioner  following  the  introduction  of 
natural  gas  and  the  reduction  of  rates,  which  two  factors,  a 
higher  grade  product  and  a  lower  price,  combined  to  make  the 
use  of  gas  more  popular. 

The  effect  of  natural  gas  at  lower  rates  upon  the  gross  revenue 
received  by  petitioner  from  the  city  of  Orange,  each  month  since 
natural  gas  was  substituted  for  the  artificial  product,  as  com- 
pared with  the  same  period  for  the  year  previous  is  shown  in 
the  following  tabulation: 

Table  VII. 

Gross  Revenue  From  Sale  of  Gas  in  Orange. 

(Eleven  months  ending  Marcli   31,   1915,  compared  with  the  same  period 

_^^  ending  March  31,  1914.J 

Decrease 

53.6% 
56.2% 

48.7% 
44.8% 
45.7% 
51.0% 
51.8% 
35.4% 


Month 


May 

June    .... 

July 

August  . . 
September 
October  . . 
November 
December 


January    , 
Febniary 
March   . . . 


1913 

1914 

$1,166.55 

$543.00 

1,179.60 

517.04 

1,047.97 

537.30 

1,007.53 

656.10 

1,150.61 

625.08 

1,302.72 

638.66 

1,502.08 

724.47 

1,296.46 

838.50 

1914 

1916 

$1,588.42 

$1,080.83 

1,246.27 

1,094.08 

1,312.38 

1,228.71 

32.0% 

12.2% 
14.0% 


The  oomparison  made  in  table  VII.  shows  that  the  maximum 
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decrease  in  revenue,  amounting  to  56.2  per  cent,  occurred  dur- 
ing the  second  month  following  the  introduction  of  natural  gas, 
and  that  this  condition  continued  with  slight  improvement  for 
five  months  thereafter,  after  which  period  the  earnings  rapidly 
increased  until  at  the  end  of  eleven  months  the  gross  revenue 
was  only  14  per  cent  less  than  it  had  been  the  year  before.  Even 
more  significant  is  the  information  obtained  by  comparing  the 
average  consumption  per  consumer  in  Orange  for  the  month  of 
maximum  decrease  in  gross  revenue  with  that  for  the  month 
of  minimum  decrease  in  revenue  shown  in  table  VII.  This 
comparison  discloses  the  fact  that  in  June,  1918,  the  average 
consumption  per  consumer  was  1,856  cubic  feet,  while  in  June, 
1914,  the  average  was  only  946  cubic  feet;  a  decrease  of  49 
per  cent.  However,  in  February,  1914,  the  average  consump- 
tion of  gas  was  1,678  cubic  feet,  as  compared  with  1,T44  cubic 
feet  in  February,  1915:  a  net  increase  of  3.9  per  cent. 

The  above  comparisons  deal  only  with  conditions  in  the  city 
of  Orange,  which  are  not  typical  of  the  conditions  over  the  en- 
tire Orange  county  district  served  by  petitioner.  An  excellent 
comparison  between  conditions  prevailing  over  all  territory 
served  from  petitioner's  Orange  county  system  when  artificial 
gas  only  was  being  supplied,  and  the  conditions  existing  eleven 
months  after  the  introduction  of  natural  gas,  is  obtained  in  the 
following  table,  using  the  month  of  March  as  a  basis : 

Table  VIII. 

Comparison  of  Operating  Statistics  for  the  ^:]onth  of  March,  1014,  and  1915. 

Orange  County. 


Gas  sold,  cubic  feet 

Gross  revenue 

Meters  in  service  

Average  consumption  per  meter,  cubic  feet 

Average  revenue  per  meter   

Average  revenue  per  1,000  cubic  feet    .... 


1914 


1915 


8.617.600 

19,766,800 

$8,901.24 

$9,277.26 

4,489 

5,763 

1,919 

3,430 

$1.98 

$1.61 

1.03 

47 

After  a  careful  consideration  of  all  the  circumstances  con- 
nected with  this  application,  I  am  convinced  that  sufficient  time 
has  not  elapsed  to  determine  with  a  reasonable  degree  of  cer- 
tainty whether  or  not  the  rates  voluntarily  established  by  peti- 
tioner in  the  city  of  Orange  and  other  communities  in  Orange 
county  will  yield  a  reasonable  return  upon  the  investment  of 
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petitioner  used  and  nseful  in  connection  with  the  distribution 
of  natural  gas  in  that  territory.  While  the  efforts  of  petitioner, 
which  have  resulted  in  giving  the  inhabitants  of  Orange  county 
a  better  servicb  at  lower  cost,  are  to  be  commended,  and  while 
the  Commission  will  not  hesitate  to  readjust  the  present  rates 
if  it  is  found  that  after  a  fair  trial  the  revenue  to  be  derived  is 
inadequate,  I  desire  to  call  attention  again  to  the  fact  that  the 
present  rates  were  voluntarily  established  by  petitioner  appar- 
ently after  a  careful  investigation  of  conditions  existing  in  the 
entire  territory  to  be  served  by  it  in  Orange  county.  If  it  should 
develop  later  that  after  a  fair  trial  the  present  rates  are  inade- 
quate, and  petitioner  should  desire  to  again  bring  the  matter 
to  the  attention  of  this  Commission,  the  Commission  will  at  such 
time  carefully  consider  the  entire  problem,  including  any  losses 
which  petitioner  may  have  theretofore  sustained  by  reason  of 
the  introduction  of  natural  gas  and  the  reductions  of  its  rates, 
with  a  view  to  determining  what,  if  any,  modifications  should 
be  made  in  the  rates  then  in  effect  to  enable  petitioner  to  profit- 
ably continue  its  business  in  Orange  county.  However,  for  the 
reasons  hereinbefore  stated,  this  Commission  cannot  be  expected, 
after  only  a  few  months'  operation  under  the  present  rates,  to 
grant  an  increase  in  one  particular  community  upon  the  showing 
that  for  such  a  period  the  rates,  as  applicable  to  that  locality, 
may  not  have  yielded  the  anticipated  revenue. 

[8]  There  is  another  and  very  important  phase  of  the  prob- 
lem which  merits  careful  consideration,  both  by  petitioner  and 
by  this  Commission,  which  has  to  do  with  the  consumers  of  gas 
in  the  city  of  Orange  and  in  other  communities.  Apparently, 
relying  upon  petitioner's  ability  to  grant  and  willingness  to  con- 
tinue the  rates  established  for  natural  gas,  a  relatively  large 
number  of  persons  have  purchased  appliances  and  made  other 
material  expenditures  incidental  to  obtaining  gas  service.  These 
consumers,  individually,  are  entitled  to  feel  that  their  contracts 
for  service  will  receive  the  same  consideration  and  entitle  them 
to  the  same  degree  of  protection  as  would  the  contracts  with 
entire  communities. 

In  view  of  all  the  facts  now  before  the  Commission,  and  for 

the  reasons  heretofore  set  forth,  there  remains  no  alternative 
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other  than  to  recommend  that  the  application  be  denied  without 
prejudice. 

I  submit  the  following  form  of  order: 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
ceeding, and  the  same  having  been  submitted  and  being  now 
ready  for  decision, 

It  is  hereby  ordered  that  the  above-entitled  application  be, 
and  the  same  is  hereby,  denied  without  prejudice. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Kailroad  Conunisr- 
sion  of  the  State  of  California. 


HililNOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  EE  GILLESPIE  HOME  TELEPHONE  COMPANY. 

[No.  3259.] 

Valuation '^Overhead  expenaes  ^  Reconstructed  telephone  company. 

1.  In  valuing  a  reconstructed  telephone  company's  property  as  an 
operating  plant  for  rate-making  purposes,  an  addition  of  15  per  cent 
was  made  to  the  capital  account  to  cover  overhead  expenses  during 
construction. 

Rates '^  Telephones  ^  Advances  necessitated  hy  reconstruction. 

2.  A  telephone  company  was  allowed  to  put  into  effect  a  new 
schedule  of  increased  rates  necessitated  by  the  reconstruction  of  its 
telephone  property  to  replace  an  obsolete  grounded  line  magneto  service, 
no  objection  having  been  made  to  the  new  schedule. 

[July  22,  1915.1 

Application  of  petitioning  telephone  company  for  authority 
to  change  rates.  It  appearing  that  the  company  had  reconstructed 
its  plant  and  had  been  ordered  to  replace  an  obsolete  grounded 
magneto  exchange  service,  and  that  the  existing  rates  were  insuffi- 
cient to  product  a  reasonable  return,  the  company  was  allowed  to 
establish  its  proposed  schedule,  which,  however,  was  in  itself  in- 
sufficient for  the  present  to  produce  a  reasonable  return  for  the 
company.    The  new  schedule  will  be  found  in  the  order. 

The  appearances  are  set  out  in  the  opinion. 
P.U.R.1916E 
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By  the  Commission:    The  petitioner  in  this  case  is  a  public 

utility  engaged  in  the  management  and  operation  of  a  telephone 

SFBtem  in  Macoupin  county,  with  exchanges  at  Gillespie  and 

^enld,  and  seeks  the  authority  of  the  Commission  to  establish  a 

^ew  schedule  of  rates  or  charges,  for  all  classes  of  service  in  the 

^^V  of  Gillespie. 

-Application  sets  forth  that  the  present  schedule  of  rates  was 
established  several  years  ago  and  applied  to  grounded  line  mag- 
^®^^  exchange  service;  that  the  old  plant  became  obsolete;  that 
^  petitioner  has  expended  a  large  siim  of  money  for  the  con- 
^  ^^tion  of  a  new  central  energy  plant  including  a  central  office 
^^^ing;  that  the  revenue  derived  from  the  present  rates  is  not 
8ft?&cient  to  cover  the  expense  of  operation  and  maintenance,  in- 
cluding depreciation,  and  pay  a  reasonable  return  on  the  invest- 
ment; and  that  the  Gillespie  Commercial  Club  and  the  ci4y  coun- 
cil of  the  city  of  Gillespie  have  approved  the  newly  constructed 
plant  and  the  schedule  of  rates  proposed  by  the  petitioner. 

The  rates  now  in  force  and  effect  as  set  forth  in  the  application 
are  as  follows: 

Classification  Rates 

Individual  line  business  telephone   $24.00  per  annum 

Party  line  business  telephone,  metallic  circuit   21.00    "        " 

Party  line  business  telephone,  grounded  line   18.00     **        * 

Individual  line  residence  telephone,  metallic  circuit  desk 

set    21.00    "        « 

Individual  line  residence  telephone  grounded  line   desk 

set 18.00    «        * 

Individual  line  residence  telephone,  metallic  circuit  wall 

type    18.00    «*        * 

Individual  line  residence  telephone,  grounded  line  wall 

type    15.00     **         « 

Partv   line   residence   telephone,    metallic    circuit    desk 

iet 18.00     « 

Partv   line   residence   telephone,   grounded   circuit   desk 

set    15.00     « 

Party    line    residence    telephone,    metallic    circuit    wall 

type   15.00    " 

Party  line  residence  telephone,  grounded  line  wall  type    12.00    "        " 

Party  line  rural  grounded  line 12.00     **        ** 

Extension  telephones  6.00    " 

Extension  bells   .' 1.80    "        « 

City  exchange  area  extends  for  a  radius  of  1  mile  from  the 

central  office. 

The  schedule  of  rates  that  the  petitioner  proposes  to  be  put 
into  effect  follows : 

Individual  line  business  telephone,  metallic  circuit   ....     30.00  per  annum 
Two-party  line  business  teleplione,  metallic  circuit  selec- 
tive ringing   24.00    *        * 

P.U.R.1915E. 
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Individual  line  residence  telephone  metallic  circuit 21.00  "  •• 

Two-party  line  residence  telephone,  metallic  circuit  selec- 
tive ringing  18.00  "  •* 

Four-party  line  residence  telephone,  metallic  circuit  selec- 
tive ringing   15.00  **  ** 

Party  line  rural  telephone  groimded  line 15.00  "  " 

Extension  telephones   6.00  "  *• 

Extension  hells    : 1.80  "  « 

A  discount  of  10  cents  per  month  will  be  given  on  all  bills  for 
city  service  if  paid  at  the  office  of  the  company  on  or  before  the 
16th  day  of  the  month  in  which  the  service  is  rendered,  said  dis- 
count to  be  in  effect  for  the  period  of  one  year  from  the  installa- 
tion of  this  schedule  of  rates,  and  to  be  then  abandoned. 

A  discount  of  25  cents  per  month  will  be  given  on  all  bills  for 
rural  service  if  paid  at  the  office  of  the  company,  quarterly  in 
advance  on  or  before  the  last  day  of  the  first  month  of  the  quarter 
in  which  the  service  is  rendered. 

Hearing  in  this  case  was  held  at  Springfield,  Illinois,  February 
16,  1915.  Orville  F.  Berry  and  B.  B.  Boynton,  attorneys,  ap- 
peared for  the  petitioner ;  no  one  appeared  objecting. 

It  appeared  from  the  testimony  that  the  petitioner  recently 
built  a  new  central  energy  telephone  plant  in  the  city  of  Gillespie, 
replacing  a  magneto  system  that  had  been  in  operation  for  a  num- 
ber of  years,  that  did  not  meet  the  requirements  of  the  com- 
munity ;  that  prior  to  the  building  of  the  new  plant,  the  officers 
of  the  Gillespie  Home  Telephone  Company  thoroughly  canvassed 
the  telephone  situation  in  the  city  of  Gillespie  with  a  view  of 
getting  an  expression  from  the  prominent  business  men  of  the 
city  as  to  the  kind  of  a  telephone  system  and  the  character  of 
service  that  was  desired.  The  matter  was  taken  up  with  the  city 
council  of  the  city  of  Gillespie  and  the  Gillespie  Commercial 
Club,  and  a  committee  representing  these  bodies  made  an  inspec- 
tion of  a  number  of  modem  telephone  plants  in  the  state,  and 
the  report  of  this  committee  resulted  in  both  bodies  adopting 
resolutions  urging  the  Gillespie  Home  Telephone  Company  to 
install  a  modem  central  energy  telephone  system  in  the  city  of 
Gillespie. 

The  rates  or  charges  for  service  to  become  effective  after  the 

completion  of  the  new  plant  were  tentatively  agreed  upon  by  the 

Gillespie  Home  Telephone  Company,  the  city  council  of  the  city 

of  Gillespie,  and  the  Gillespie  Commercial  Club,  and  the  peti- 
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tioner  now  seeks  the  authority  of  the  Commission  to  put  into 
effect  such  schedule  of  rates- 
Bert  Eice,  mayor  of  the  city  of  Gillespie,  and  Alfred  A.  Isaacs, 
president  of  the  Gillespie  Commercial  Club,  appeared  as  witnes- 
ses for  the  petitioner,  and  it  appeared  from  their  testimony  that 
the  petitioner  in  building  the  new  exchange  plant  had  complied 
with  all  the  requirements  imposed  by  the  city  of  Gillespie,  and 
that  no  objection  exists  to  the  proposed  schedule  of  rates. 

The  petitioner  submitted  an  inventory  and  appraisal  of  the 
property  of  the  Gillespie  Home  Telephone  Company  as  of  date, 
December  24,  1914,  according  to  which  the  depreciated  value  of 
the  Gillespie  exchange  plant  on  a  reproduction  cost  present  basis, 
including  an  allowance  of  15  per  cent  for  overhead  expenses  dur- 
ing construction,  is  $53,721.60,  as  shown  by  the  following  table: 


Final 

Summary, 

Gillespie  Plant. 

Cost  of 
Reproduction. 

Cost  Less 
Depreciation. 

1.  Real  Estate 

$6,550.00 
6,615.00 

29,097.50 

6,330.50 

226.00 

1,000.00 

$5,550.00 

2.  Central  Station  Equipment  

6,615.00 

3.  Distribution  System  . . . 

27,357.00 

4.  Subscriber  Station  Equipment 

4,957.00 

6.  Furniture  and  Fixtures 

226.00 

6.  Tools  and  Vehicles 

800.00 

Total 

$46,818.00 
7,022.70 

$44,504.00 

7.  Add  16% 

6,676.60 

Total 

$53,840.70 
3,597.00 

$51,179.60 

S.  Stores  and  Supplies  ...r 

2,542.00 



Total 

$57,437.00 

$53,721.60 

In  order  to  determine  the  accuracy  of  the  inventory  and  ap- 
praisal, an  examination  of  the  physical  property  of  the  Gillespie 
Home  Telephone  Company  was  made  by  the  Commission's  ex- 
perts. The  central  office  equipment  and  a  portion  of  the  outside 
plant  were  carefully  checked  with  the  inventory.  Furniture,  fix- 
tures, tools,  vehicles,  stores,  and  supplies  were  not  itemized  in  the 
inventory,  and  it  was  necessary  to  secure  more  detailed  lists  of 
these  items.  It  appeared  that  the  inventory  of  much  of  the  out- 
side plant  was  prepared  from  the  plans  and  specifications  used  in 
the  reconstruction  of  the  Gillespie  exchange  and  from  distribu- 
tion maps  of  the  rural  plant.  All  available  plans,  specifications, 
P.U.R.1916E. 
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records  of  new  construction,  and  maps  indicating  the  layout  of 
the  distribution  plant  were  carefully  studied,  and,  as  far  as  it  was 
practicable  to  determine,  considering  that  no  complete  field  count 
had  been  made,  the  .inventory  submitted  by  the  petitioner  appears 
to  be  substantially  correct. 

An  analysis  was  made  of  the  costs  set  up  in  the  appraisal,  and 
by  comparison  with  average  costs  it  appeared  that  the  value  of 
some  items  had  been  underestimated  in  certain  instances,  while 
the  value  of  other  items  had  been  overestimated.  The  various 
unit  costs  were  not  classified  to  indicate  exactly  how  they  had 
been  computed,  and  it  was  necessary  to  secure  considerable  ad- 
ditional unit  cost  data. 

A  comparative  analysis  of  this  additional  information,  indicat- 
ing the  division  of  the  unit  costs  into  their  component  elements, 
was  sufficient  to  show  that  the  cost  new  and  depreciated  values 
attached  to  the  physical  property  as  a  whole  are  reasonable. 

[1]  The  allowance  of  15  per  cent  for  overhead  expenses  dur- 
ing construction  is  based  largely  on  the  fact  that  the  Gillespie 
Home  Telephone  Company,  upon  purchasing  the  property  from 
the  previous  owners,  was  required  to  reconstruct  practically  the 
entire  Gillespie  plant  with  the  exception  of  the  rural  lines.  The 
old  city  plant  apparently  had  been  poorly  maintained,  and  it  ap- 
pears that  very  little  of  the  old  plant  could  be  used  in  the  recon- 
struction of  the  exchange,  which  virtually  amounted  to  building 
a  new  plant. 

According  to  the  evidence  submitted,  the  operating  revenues 
prior  to  reconstruction  were  practically  absorbed  by  operating  ex- 
penses, and  it  does  not  appear  that  any  of  the  overhead  expenses 
incurred  during  reconstruction,  such  as  expenses  of  engineering, 
designing,  and  superintending  the  work  during  reconstruction, 
legal,  organization,  and  other  expenses,  interest  on  investment, 
insurance  and  taxes,  contingencies,  etc.,  were  charged  to  operat- 
ing. In  fact  the  available  net  operating  income  would  have  paid 
only  a  small  part  of  these  expenses.  An  addition  of  15  per  cent 
to  the  capital  account  to  cover  such  preliminary  expenses  con- 
forms with  accepted  engineering  practices,  and  in  view  of  the  fact 
that  the  utility  is  being  appraised  as  an  operating  concern,  it  ap- 
pears reasonable  to  approve  such  an  allowance  in  tins  case. 

The  present  value  of  the  Gillespie  exchange,  according  to  the 

appraisal,  is  considerably  in  excess  of  the  average  value  of  ex- 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IX  RE  GILLESPIE  HOME  TELEPH.  CO. 


219 


changes  in  towns  of  the  same  size  and  serving  about  the  same 
number  of  subscribers.  It  appears,  however,  that  the  plant  has 
been  installed  with  a  view  of  serving  a  much  greater  number  of 
subscribers  in  the  immediate  future,  and  the  evidence  submitted 
in  the  case  indicated  that  the  character  of  plant  constructed  was 
required  in  order  to  furnish  the  class  of  service  demanded  by  the 
utility's  patrons. 

In  connection  with  the  inventory  and  appraisal,  the  petitioner 
submitted  statements  of  earnings  and  expenses,  from  which  it  ap- 
pears that  the  operation  of  the  Gillespie  exchange  during  the 
year  1914  resulted  in  a  net  income  of  $1,110.02,  as  shovm  by  the 
following  table : 

Statement  of  Revenues  and  Expenses. 
Telephone  Operating  Revenues: 

Rental  Revenues $6,965.74 

ToU  Revenues 2,533.07 

Miscellaneous  Revenues   110.89 


Less  allowances  to  Sub $92.52 

Less  tolU  to  other  Co 1,361.23 


$8,618.70 


$1,453.76 

Gross  Income $7,164.95 

Expenses : 

Operating $3,351.16 

General 2,620.07 

Taxes    83.70 

$6,054.93 


Income  Less  Expenses • $1,110.02 

No  amount  was  set  aside  for  depreciation  in  1914,  and  as  $1,- 

110.02  represents  a  return  of  only  2.7  per  cent  on  an  investment 

of  $53,721.60,  it  appears  that  the  utility  must  increase  its  net 

earnings  if  the  plant  is  to  be  operated  profitably. 

The  increase  in  revenue  that  may  be  expected  if  the  proposed 

schedule  of  rates  is  put  into  effect  is  indicated  by  the  following 

extract  from  the  petitioner's  statements : 

Present  Schedule. 


Classification. 

Annual 
Rates. 

Annual 
Revenues. 

2A2  "Par+v  linp  rpfiidpnce  teleDhones 

$12.00 
18.00 
18.00 
21.00  ' 
24.00 
12.00 

$2,424.00 

4.0  T*n.rtv  linp  hiiflinp^s  telenhones •• 

720.00 

3Q  Privatp  linp  residence  tcleDhones 

702.00 

Q  Torfv  linp  HimiTipflR  tplpnlionos        .    ......■...>••* 

63.00 

Q   Privafp  linp  hiiflinpsa  teleohoncs 

216.00 

ISA   Riirfl.1  tplpnhonPA ••....•. 

1,656.00 

m 

$5,751.00 
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Proposed  Schedule. 


Classification. 

Annual 
Kates. 

Annual 
Revenues. 

180  4-party  line  residence  telephones 

$15.00 

18.00 
21.00 
24.00 
30.00 
12.00 

$2,700.00 

22  2-party  line  residence  tclephoneB  

396.00 

39  Individual  line  residence  telephones 

819.00 

43  3- party  line  business  telephones 

1,032.00 
270  00 

9  Individual  line  business  telephones 

138  Rural  telephones 

1,656.00 

431 

$6,873.00 

Estimated  Increase  $1,092.00 

According  to  the  statements  of  the  petitioner,  therefore,  the 
net  earnings  that  will  be  available  for  depreciation,  interest,  and 
dividends  under  the  proposed  rates  will  amount  to  only  $2,610 
which  is  approximately  6  per  cent  of  $65,721.60.  Judging  from 
the  character  of  the  plant,  such  a  rate  will  not  be  sufficient  to 
provide  even  a  necessary  depreciation  reserve. 

The  petitioner's  estimate  of  expenses  for  the  Gillespie  exchange 
during  1914  shows  a  charge  of  $3,351.16  to  operating.  On  the 
basis  of  431  owned  telephones,  this  amount  represents  an  expense 
of  approximately  $7.80  per  telephone,  which  is  less  than  the 
average  operating  expense  per  station  of  other  exchanges  of  sim- 
ilar size  and  character. 

In  addition  to  operating  expenses,  there  is  an  item  of  $83.70 
for  taxes,  and  further  item  of  $2,620.07  classified  as  a  general 
expense.  This  general  expense  is  not  apportioned  on  the  basis  of 
exchanges,  but  an  analysis  of  such  expense  for  the  entire  property 
indicates  that  it  is  chargeable  to  general  office  salaries,  traveling 
expenses,  and  miscellaneous  items. 

It  is  reasonable  to  expect  that  inasmuch  as  the  business  of  the 
Gillespie  Home  Telephone  Company  is  conducted  through  a 
centralized  organization,  that  controls  the  operation  of  several 
other  telephone  companies,  better  results  would  be  obtained  than 
in  case  of  the  average  small  isolated  company.  It  is  difficult, 
however,  to  appreciate  the  efficiency,  of  a  system  under  which  the 
general  expense  of  conducting  the  business  of  two  exchanges  of 
the  size  of  Gillespie  and  Benld  represent  approximately  79  per 
I  cnt  of  the  total  operating  expenses. 

It  is  apparent  that  the  local  organization  of  the  Gillespie  Home 
Telephone  Company  has  been  built  up  with  a  view  to  operating  a 
P.U.R.1915B. 
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high-dass  modem  telephone  exchange  in  the  city  of  Gillespie; 
and  while  the  present  character  of  the  town  would  not  seem  to 
warrant  the  establishment  of  so  expensive  a  plant,  it  is  presumed 
that  the  management  of  the  utility  must  have  considered  the 
material  possibilities  of  a  greater  development  in  the  immediate 
future.  This  was  substantiated  by  a  study  of  the  local  conditions 
made  by  the  Commission's  experts.  It  is  reasonable  to  assume, 
therefore,  that  the  exchange  will  serve  an  increasing  number  of 
subscribers  with  little  or  no  additional  expense,  and  that  the  net 
revenue  consequently  will  be  gifeatly  increased. 

[2]  After  carefully  considering  all  the  facts  in  this  case,  it  is 
the  opinion  of  the  Commission  that  while  the  establishment  of  the 
proposed  rates  will  probably  not  yield  sufficient  revenues  immed- 
iately to  enable  the  utility  to  profitably  operate  the  exchange  at 
Gillespie,  the  present  condition  is  abnormal  and  the  true  results 
of  the  establishment  of  the  higher  rates  cannot  be  correctly  esti- 
mated at  this  time.  After  the  exchange  has  been  in  operation  a 
greater  length  of  time,  and  the  number  of  subscribers  has  in- 
creased in  proportion  to  the  capacity  of  the  plant,  it  may  be  nces- 
sary  to  consider  some  different  schedule  of  rates.  It  is  not  likely, 
however,  that  the  proposed  rates  will  ever  yield  an  unreasonable 
net  return  on  the  investment,  and  as  no  objection  to  these  rates 
has  been  filed  with  the  Commission,  it  appears  proper  to  grant 
the  relief  prayed  for  by  the  petitioner. 

It  is  therefore  ordered  that  the  petitioner,  Gillespie  Home  Tele- 
phone Company,  shall  discontinue  the  schedule  of  rates  or  charges 
now  in  force  and  effect  in  the  city  of  Gillespie,  Illinois,  and  sub- 
stitute in  lieu  thereof  the  following  schedule: 

Individual  line  business  telephones,  metallic  circuit $30.00  per  annum 

^•party  line  business  telephones,  metallic  circuit  selective 

ringing 24.00  "  " 

Individual  line  residence  telephones,  metallic  circuit  ....  21.00  '*  " 
2-party  line  residence  telephones,  metallic  circuit  selective 

ringing 18.00  ••  « 

4-paity  line  residence  telephones,  metallic  circuit  selective 

ringing 15.00  *'  *' 

Party  line  rural  telephones,  grounded  circuit 16.00  "  " 

Extension  telephones   6.00  "  " 

Extension  bells 1.00  «  " 

A  discount  of  $0.10  per  month  will  be  allowed  on  all  bills  for 
city  service  paid  at  the  office  of  the  company  on  or  before  the  15th 
day  of  the  month  in  which  the  service  is  rendered. 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


222  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

A  discount  of  $0.25  per  month  will  be  allowed  on  all  bills  for 
rural  service  paid  at  the  office  of  the  company,  quarterly  in 
advance,  on  or  before  the  last  day  of  the  first  month  of  the  quarter 
in  which  the  service  is  rendered. 

It  is  further  ordered  that  the  rates  herein  authorized  shall  be- 
come effective  as  of  August  1, 1915,  and  shall  be  filed,  posted,  and 
published  by  the  petitioner  as  provided  by  §  34  of  the  act  to  pro- 
vide for  the  regulation  of  public  utilities. 

By  order  of  the  Commission  this  22d  day  of  July,  1915,  dated 
at  Springfield,  Illinois. 


KANSAS  supreme:  COURT. 

STATE  EX  REL.  CASTEE 

V. 

KANSAS  POSTAL-TELEGEAPH-CABLE  COMPANY. 

[No.  19,766.] 

(—  Kan.  — ,  160  Pac.  644.) 

Service  ^  Telegraph  ^  Power  of  Cotntniseion^  Abandonment  of  ela- 
tion, 

1.  The  Public  Utilities  act  (Laws  1911,  chap.  238),  and  related 
statutes,  have  conferred  upon  the  Public  Utilities  Commission  the  power 
to  determine  whether  a  telegraph  station,  long  established  and  main- 
tained, should  be  abandoned. 
Service  —  Telegraph  —  Oovemmental  supervision  —  Ahandonment  of 
station, 

2.  The  power  thus  granted  is  a  valid  exercise  of  governmental  su- 
pervision, and  does  not  contravene  any  provision  of  either  the  national 
or  state  Constitution. 

Service  —  Telegraph  —  Station  maintained  at  loss  —  Permission  to  die- 
continue, 

3.  Where  a  telegraph  company  maintained  a  telegraph  station  for 
a  number  of  years  at  an  average  deficit  of  $134.33  per  annum,  it  should 
have  applied  to  the  Public  Utilities  Commission  for  permission  to  dis- 
continue it,  and  it  was  imlawful  to  close  the  station  and  quit  business 
thereat  until  such  permission  was  granted. 

Service  —  Telegraph  —  Statute  requiring  station  superseded  hy  Puhlio 
Utilities  act. 

4.  Section  1796  of  the  General  Statutes  of  1909  (Laws  1893,  chap. 
162,  §  1)  is  largely  superseded  by  the  Public  Utilities  act  and  other 
related  statutes  enacted  since  1893. 

P.U.R.1915E. 
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Service  —  Telegraph  —  Power  of  Commission  —  Discontinuance  of  sta- 
tion at  county  seat. 

5.  Section  1796  of  the  General  Statutes  of  1909  (Laws  1893,  chap. 
152,  §  1),  requiring  each  telegraph  company  to  maintain  an  office  in 
the  county  seat  of  each  coimty  when  its  lines  run  through  such  county 
seat,  does  not  limit  the  power  of  the  Public  Utilities  Commission  to 
determine  whether  such  office  is  self-supporting  and  compensatory,  nor 
prevent  the  Commission  from  relieving  the  telegraph  company  of  that 
duty,  if  its  enforced  maintenance  would  violate  -  any  provision  of  the 
national  or  state  Constitution,  or  be  otherwise  unduly  burdensome,  un- 
reasonable, or  oppressive. 

[July  10,  1915.1 

Headnotes  by  the  Court. 

AppLiCATioisr  by  the  State,  through  one  of  its  authorized 
officers,  to  the  Supreme  Court  of  Kansas  for  a  writ  of  manda- 
mus directing  the  Kansas  Postal-Telegraph-Cable  Company  to 
re-establish  and  maintain  its  telegraph  station  at  Syracuse. 
Temporary  writ  ordered  to  issue  unless  defendant,  within 
thirty  days,  files  application  with  the  Commission  for  formal 
leave  to  discontinue  the  station. 

Appearances:  H.  O.  Caster  and  A.  E.  Helm  for  plaintiff; 
Gage,  Ladd,  &  Small,  of  Kansas  City,  Missouri,  for  defendant 

Dawson,  J.,  delivered  the  opinion  of  the  court : 

The  state  of  Kansas,  through  one  of  its  authorized  officers,  in- 
vokes the  original  jurisdiction  of  this  court,  and  asks  for  a  writ  of 
mandamus  directing  the  Kansas  Postal-Telegraph-Cable  Com- 
pany to  re-establish  and  maintain  its  telegraph  station  at  Syra- 
cuse, the  county  seat  of  Hamilton  county.  The  company  is  a 
Kansas  corporation,  doing  both  domestic  and  interstate  business. 
For  several  years  it  maintained  a  telegraph  station  at  Syracuse ; 
but  finding  that  it  was  doing  business  at  a  loss,  and  that  there 
had  been  a  deficit  in  its  receipts,  as  compared  with  its  expendi- 
tures for  five  years  last  past,  the  company  closed  its  office  and 
quit  business  in  that  city  on  January  12,  1914. 

The  principal  complaint  of  the  state  is  that  the  company  omit- 
ted to  ask  and  obtain  from  the  Public  Utilities  Commission  an 
order  permitting  it  to  close  its  office  and  abandon  its  business  at 
that  point. 

The  company's  answer  to  the  alternative  writ  may  be  thus  sum- 
marized:    (a)  Its  business  in  Syracuse  for  the  years  1909  to 
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1913,  inclusive,  was  conducted  at  a  loss  aggregating  $671.68,  an 
average  deficit  amounting  to  $134.33  per  annum,  (b)  It  made 
no  application  to  the  Public  Utilities  Commission  for  leave  to 
close  its  office  and  discontinue  its  telegraph  service  at  Syracuse, 
and  that  it  never  received  the  assent  of  the  Commission  so  to  do. 
It  avowed  that  it  will  not  restore  that  service  voluntarily,  (c) 
The  public  are  adequately  served  at  Syracuse  by  the  Western 
Union  Telegraph  Company  and  the  Syracuse  Telephone  Compa- 
ny, (d)  "This  defendant  avers  that  it  is  and  always  has  been 
characteristic  of  the  management  of  any  telegraph  business,  such 
as  that  of  this  defendant,  to  open  temporary  and  experimental  offi- 
ces in  different  cities  and  towns,  in  order  to  determine  whether  the 
business  of  such  offices  will  be  compensatory ;  that  this  is  also  true 
in  the  case  of  branch  offices  in  cities,  and  that  such  offices  are 
opened  and  closed  and  reopened,  as  the  case  may  be,  with  frequen- 
cy, depending  upon  the  volume  of  the  business  and  whether  it  jus- 
tifies the  continued  maintenance  of  the  office,  and  also  depending 
upon  the  fluctuations  of  the  business,  which  sometimes  increases 
and  sometimes  decreases.'*  (e)  That  to  require  the  company  to 
re-establish  its  station  at  Syracuse  and  continue  to  do  business  at 
a  loss  would  violate  the  14th  Amendment,  (f )  That  to  compel 
the  company  to  re-establish  and  maintain  its  station  at  Syracuse 
until  the  Commission  gives  sanction  to  its  discontinuance  would 
be  an  unlawful  interference  and  burden  upon  interstate  com- 
merce, and  violate  §  8  of  article  1  of  the  Federal  Constitution, 
and  violate  the  Bill  of  Eights  of  the  Kansas  Constitution. 

To  this  answer  the  state  filed  a  demurrer,  which  we  will  treat  as 
a  motion  to  quash  or  as  a  motion  for  judgment  on  the  pleadings. 
The  state  contends :  (1)  That  defendant  had  no  right  to  discon- 
tinue its  service  at  Syracuse  without  first  having  obtained  the 
sanction  of  the  Public  Utilities  Commission.  (2)  That  §  1796 
of  the  General  Statutes  of  1909  requires  the  maintenance  of  a 
telegraph  station  at  Syracuse,  since  that  city  is  a  county  seat.  A 
third  contention  in  the  state's  brief  was  that,  notwithstanding  the 
deficit  in  operating  the  telegraph  station  at  Syracuse,  the  com- 
pany should  be  required  to  maintain  it,  unless  it  could  be  shown 
that  the  entire  intrastate  business  of  the  company  was  operated  at 
a  loss ;  but,  ere  the  oral  argument  was  reached,  certain  decisions 
of  tho  Supreme  Court  of  the  United  States  were  handed  down 
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which  abrogated  that  doctrine,  and  it  was  abandcm^d.  Northern 
P.  R.  Co.  V.  North  Dakota^  23$  JJ.  S-  585,  5»  L  ed.  — >X.RA- 
— ,  P.  U.  R.  1915C,  277,  85  Sup.  Ot.  Rep*  429.  See  also  Uuiou 
P.  Railroad  Co,  v.  Public  Utilitjiea  Comii^iewQH,  95  Kau.  604, 
148  Pac.  667,  67  J,  ajL  par.  3. 

The  defendant  telegraph  company  inaJoes  the  oounteor  oointeaa- 
tions:  (1)  No  state  law  required  the  defendant  to  obtain  the 
consent  of  the  Public  Utilities  Cominission  before  discontinuing 
its  service  at  Syracuse,  (2)  Section  20  of  the  Pubjic  Utilities 
act,  as  ccmstrued  by  plaintiff  and  applied  to  this  caae,  is:  Toid.  (  8  ) 
Section  1796  of  the  General  Statute^  of  1909,  requiring  every 
telegraph  company  operating  a  line  through  any  county  seat  in 
Kansas  to  maintain  a  telegraph  station  thereat,  is  void,  as  applied 
toSyracusa 

Before  oonsidering  these  specific  points,  it  will  be  oonvenieni 
to  cite  the  pertinent  statutes. 

Section  7186  of  the  General  Statutes  of  1909  provides: 

^'Said  Commifiesioneira  [the  Boajrd  of  Railroad  Commissioners] 
shall  have  the  general  supervision  of  all  railroads  operated  by 
Bteam  or  electricdty  or  other  motive  power  within  the  atatei,  and  all 
express  coinpanies,  sleepingHsar  companies,  and  all  other  per- 
sons, companies,  oar  corporationa  doing  business  as  common 
carriers  in  thia  atate;  and  shall  inquire  into  any  na^ect  or  viokr 
tions  of  the  laws  of  this  State  by  any  person,  ocnnpany,  or  cor- 
poration engaged  in  the  business  of  transportation  of  persons  or 
property  therein,  or  by  the  officers,  agent,  or  employees  thereof ; 
and  shall  also  from  time  to  time  carefully  examine  and  inspect 
the  condition  of  each  railroad  in  the  state,  and  of  its  equipment, 
and  the  mazmer  of  its  conduct  and  management  with  reference 
to  the  public  safety  and  convenience:  Provided,  This  section 
shall  not  be  construed  as  applying  to  street  railway  or  electric 
lines  operated  wholly  within  <me  county." 

Section  7188,  id.,  reads : 

'Whenever  in  the  judgment  of  the  Board  of  Railroad  Commis- 
Bicmers  it  shall  appear  that  any  railroad  corporation  or  other 
transportation  company  fails  in  any  respect  or  particular  to  com- 
ply with  th©  terms  of  its  charter  or  the  laws  of  the  state,  or  when- 
ever in  Aeir  judgment  any  repairs  are  necessary  upon  its  rOad, 
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or  any  addition  to  its  rolling  stock,  or  any  addition  to  or  change  of 
its  stations  or  station  houses,  or  any  change  in  its  rates  for' trans- 
sporting  passengers  or  freight,  or  any  change  in  the  mode  of 
operating  its  road  and  conducting  its  business,  is  reasonable  and 
expedient  in  order  to  promote  the  security,  convenience,  and  ac- 
commodation of  the  public,  said  Commissioners  shall  inform  such 
corporation  of  the  improvement  and  changes  which  they  deem  to 
be  proper  by  a  notice  thereof  in  writing,  to  be  served  by  leaving  a 
copy  thereof,  certified  by  the  secretary  of  the  Board,  with  any 
station  agent,  clerk,  treasurer,  manager,  or  any  director  of  said 
corporation,  which  notice  shall  state  the  time  within  which  said 
improvements  or  changes  are  required  to  be  made;  and  if  such 
orders  are  not  complied  with  within  the  time  stated  in  said  notice, 
the  attorney  for  the  Board  shall  forthwith  file  with  the  Commis- 
sioners a  complaint  in  writing,  praying  for  an  investigation  of 
said  matter,  which  complaint  shall  be  heard  according  to  the  pro- 
visions of  this  act  as  in  other  cases.     .     .     ." 

The  Public  .Utilities  act  (Laws  1911,  chap.  238)  provides: 

"Section  1.  The  Board  of  Railroad  Commissioners  of  the  State 
of  Kansas  is  hereby  constituted  and  created  a  Public  Utilities 
Commission  for  the  State  of  Kansas,  and  such  Commission  is 
given  full  power,  authority,  and  jurisdiction  to  supervise  and 
oontrol  the  public  utilities  and  all  common  carriers,  as  hereinafter 
defined,  doing  business  in  the  state  of  Kansas,  and  is  empowered 
to  do  all  things  necessary  and  convenient  for  the  exercise  of  such 
power,  authority,  and  jurisdiction. 

"Sec.  2.  All  laws  relating  to  the  powers,  duties,  authority,  and 
jurisdiction  of  the  Board  of  Railroad  Commissioners  of  this  state 
are  hereby  adopted,  and  all  powers,  duties,  authority,  and  juris- 
diction by  said  laws  imposed  and  conferred  upon  the  said  Board 
of  Railroad  Commissioners,  relating  to  common  carriers,  are 
hereby  imposed  and  conferred  upon  the  Commission  created 
under  the  provisions  of  tllis  act. 

"Sec.  3.  The  term  'public  utility,'  as  used  in  this  act,  shall  be 
construed  to  mean  every  corporation,  company,  individual,  associ- 
ation of  persons,  their  trustees,  lessees,  or  receivers,  that  now  or 
hereafter  may  own,  control,  operate,  or  manage,  except  for  private 
use, .  any  equipment,  plant,  generating  machinery,  or  any  part 

thereof,  for  the  transmission  of  telephone  messages  or  for  the 
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transmission  of  telegraph  messages  in  or  through  any  part  of  the 
state.    '. 

"Sec  10.  Every  common  carrier  and  public  utility  governed 
by  the  provisions  of  this  act  shall  be  required  to  furnish  reason- 
ably eflScient  and  suflScient  service,  joint  service  and  facilities  for 
the  use  of  any  and  all  products  or  services  rendered,  furnished, 
supplied,  or  produced  by  such  public  utility  or  common  carrier, 
and  to  establish  just  and  reasonable  rates,  joint  rates,  fares,  tolls, 
charges,  and  exactions,  and  to  make  just  and  reasonable  rules, 
classifications,  and  regulations ;  and  every  unjust  or  unreasonable 
discriminatory  or  unduly  preferential  rule  or  regulation,  classifi- 
cation, rate,  joint  rate,  fare,  toll  or  charge  demanded,  exacted,  or 
received  is  prohibited  and  hereby  declared  to  be  unlawful  and 
void,  and  the  Public  Utilities  Commission  shall  have  the  power, 
after  notice  and  hearing  of  the  interested  parties,  to  require  any 
common  carriers  and  all  public  utilities  governed  by  the  provi- 
sions of  this  act  to  establish  and  maintain  just  and  reasonable 
joint  rates  wherever  the  same  are  reasonably  necessary  to  be  put 
in,  in  order  to  maintain  reasonably  sufficient  and  efficient  service 
from  such  public  utilities  and  common  carriers.     .     .     . 

"Sec.  14.  Upon  a  complaint  .  •  .  that  any  regulation, 
practice,  or  act  whatsoever  affecting  or  relating  to  any  service  per- 
formed or  to  be  performed  by  such  public  utility  or  common  car- 
rier for  the  public,  is  in  any  respect  unreasonable,  unfair,  unjust, 
unreasonably  inefficient,  insufficient,  unjustly  discriminatory,  or 
unduly  preferential,  or  that  any  service  performed  or  to  be  per- 
formed by  such  public  utility  or  common  carrier  for  the  public 
is  imreasonably  inadequate,  inefficient,  unduly  insufficient,  or 
cannot  be  obtained,  the  Commissioners  shall  proceed,  with  or 
without  notice,  to  make  such  investigation  as  they  may  deem 
nec^sary.  The  Commissioners  may,  upon  their  own  motion,  and 
without  any  complaint  being  made,  proceed  to  make  such  investi- 
gation.    .     .     . 

"Sec.  16.  If  upon  such  hearing  and  investigation  the  rates, 
joint  rates,  fares,  tolls,  charges,  rules,  regulations,  classifications, 
or  schedules  of  such  common  carrier  or  public  utility  governed  by 
the  provisions  of  this  act,  are  found  to  be  unjust,  unreasonable, 
unfair,  unjustly  discriminatory,  or  unduly  preferential,  or  in  any 
wise  in  violation  of  the  provisions  of  this  act,  or  of  any  of  the 
P.U.R.1915E. 
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l9Lyf&  of  .the  state  of  Kamas^  the  Public  Utilities  Commission  shall 
have  the  power  to  fix  and  establish,  and  to  order  substituted  there- 
for, such  rates,  joint  rates,  fares,  toUs)  charges,  rules,  regulations, 
dassificaticms,  or  schedules  as  it  shall  find^  determine,  or  decree 
to  be  jast>  reasonable,  and  necessary ;  and  if  it  shall  be  found  that 
any.  regulation,  practice,  or  act  whatsoever,  relating  to  any  service 
perfoi^ned  or  to  be  performed  by  such  public  utility  or  common 
carrier  for  the  public  in  any  respect  unreasonable,  unjust^  unfair, 
unreasonably  ineiBcient,  insufficient,  unjustly  discriminatory,  or 
unduly  preferential,  or  otherwise  in  violation  of  any  of  the  pro- 
visions of  this  act,  or  of  any  of  the  laws  of  t^e  state  of  Kansas, 
the  Public  Utilities  Commission  shall  have  full  power,  authority, 
and  jurisdiction  to  substitute  therefor  such  other  regulations, 
practice,  service,  or  act  as  they  find  and  determine  to  be  just, 
reasonable,  and  necessary.  All  orders  and  decisions  of  the  Public^ 
Utilities  Commission  whereby  any  rates,  joint  rates,  fares,  tolls, 
charges,  rules,  regulations,  classifijcations,  schedules,  practice,  or 
acts  relating  to  any  service  perfdooaed  or  to  be  performed  by  such 
public  utility  or  comimon  carrier  for  the  publio  aire  altered, 
changed,  modified,  fixed,  or  established,  shall  be  reduced  to  writ- 
ing, and  a  copy  thereof,  duly  certified,  shall  be  served  on  the  pub- 
lic utility  or  common  carrier  affected  thereby,  by  registered  mail ; 
and  such  order  and  decision  shall  become  operative  and  effective 
within  thirty  days  after  such  service,  and  such  public  utility  or 
common  carrier  shall,  unless  an  action  is  commenced  in  a  court  of 
proper  jurisdiction  to  set  aside  the  findings^  orders  and  decisions 
of  said  Public  Utilities  Commission,  or  to  review  and  correct  the 
same,  carry  the  provisions  of  said  order  into  effect.     .     •     • 

"Sec  20.  Whenever  any  common  carrier  or  public  utility  gov- 
erned by  the  provisions  of  this  act  shall  desire  to  make  any  change 
in  any  rate,  joint  rate,  toll,  charge  or  classification  or  schedule  of 
charges,  or  in  any  rule  or  regulation  or  practice  pertaining  to  the 
service  or  rates  of  any  such  public  utility  or  common  carrier,  such 
public  utility  or  common  carrier  shall  file  with  the  Public  Utili- 
ties Commission  a  schedule  showing  the  changes  desired  to  be 
made  and  put  in  force  by  such  public  utility  or  common  carrier, 
and  such  changes  shall  be  plainly  indicated  by  proper  reference 
marks  in  amendments  or  supplements  to  existing  tariffs,  sched- 
P.U.R.1915E. 
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Tiles,  or  classifications,  or  in  new  issues  thereof.  No  change  s"hall 
be  made  in  any  rate,  toU,  charge  or  classification  or  schednle  6f 
charges,  joint  rates,  or  in  any  rule  or  regulation  or  practice  per- 
taining to  the  service  or  rates  of  any  such  public  utility  or  com- 
mon carrier,  without  the  consent  of  the  Commission,  and  within 
thirty  days  after  such  changes  have  been  authorized  by  said  Pub- 
lic Utilities  Commission,  then  copies  of  all  tariffs,  schedules  and 
classifications,  and  all  rules  and  regulations,  shall  be  filed  in  every 
station,  office,  or  depot  of  every  such  public  utility  and  every  com- 
mon carrier  in  this  state,  for  public  inspection.     .     .     . 

"See.  41.  The  provisions  of  this  act  and  all  grants  of  power, 
authority,  and  jurisdiction  herein  made  to  the  Commissioners, 
shall  be  liberally  construed,  and  all  incidental  powers  necessary  to 
cany  into  effect  the  provisions  of  this  act  are  hereby  expressly 
granted  to  and  conferred  upon  the  Commissioners.*^ 

[1-3]  It  will  be  seen  from  the  foregoing  statutes  that  the 
legislature  has  promulgated  a  comprehensive  program  foi*  the 
regulation  and  control  of  public  ser\'ice  corporations.  The  Publib 
Utilities  Commission,  succeeding  to  all  the  powers  conferred  itpon 
the  State  Board  of  Railroad  Commissioners,  and  by  its  own  eri- 
larged  powers  conferred  by  later  enactments,  has  power  to  super- 
vise the  conduct  of  public  service  corporations  in  this  common- 
wealth. It  may  order  improvements  in  the  public  service  where 
conditions  so  demand.  State  ex  rel.  Taylor  v.  Missouri  P.  R.  Cb. 
76  Kan.  467,  92  Pac.  606;  Missouri  P.  R.  Oo.  v.  Kansas, "216 
U.  S.  262,  54  I.  ed.  472,  80  Sup.  Ot  Rep.  830;  State  ex  rel. 
Dawson  v.  Parsons  Street  R.  &  Electrical  Co.  81  Kan.  430,  58 
L.R.A.(N'.S.)  1082,  105  Pac.  704;  Missouri  P.  R.  Co.  v.  Rail- 
road Comrs.  85  Kan.  229,  ll6  Pac.  896;  State  ex  rel.  Dawson  v. 
Chicago,  B.  &  Q.  R.  Co.  85  Kan.  649, 118  Pac.  872.  Likewise  an 
unreasonable  order,  such  as  one  requiring  the  erection  and  main- 
tenance of  a  railway  station  where  there  was  no  need  for  a  station, 
will  be  corrected  on  judicial  review.  Railroad  Comrs.  v.  Mis- 
souri P.  R.  Co.  71  Kan.  193,  80  Pac.  53.  The  rates  of  gas 
supplied  by  a  public  service  company  cannot  be  changed  withoir. 
the  consent  of  the  Public  Utilities  Commission.  State  ex  rel. 
Marshall  v.  Wyandotte  County  Gas  Co.  88  Kan.  165,  127  Pac. 
639;  Wyandotte  County  Gas  Co.  v.  Kansas,  231  U.  S.  622,  58 
L.  ed.  404,  34  Sup.  Ct  Rep.  226. 

P.U.Itl916B. 
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Examining  these  statutes^  which  are  all  in  pari  materia,  it  will 
be  noted  that  the  Commission  has  power  to  inquire  into  any 
neglect  or  violation  of  law  by  a  corporation  engaged  in  the  trans- 
portation of  property.  Gen.  Stat.  1909,  §  7186.  The  Commis- 
sion is  given  authority  over  additions  or  changes  of  stations  and 
changes  in  the  mode  of  conducting  its  business.  Gen.  Stat.  1909, 
§  7188.  It  may  be  urged  that,  at  the  time  of.  the  enactment  af 
this  statute  just  cited,  telegraph  companies  had  not  yet  been 
specifically  subjected  to  the  control  of  the  Commission.  Conced- 
ing that,  the  language  is  significant,  when  read  in  the  light  of  the 
later  utilities  act,  the  main  purpose  of  which  was  to  subject  all 
public  utilities  to  the  same  kind  of  control  theretofore  exercised 
over  railroads. 

Continuing  this  examination  of  later  enactments,  we  find  the 
Commission  vested  with  full  power,  authority,  and  jurisdiction  to 
supervise  and  control  the  public  utilities  and  conmion  carriers, 
and  empowered  to  do  all  things  necessary  and  convenient  for  the 
exercise  of  the  power,  authority,  and  jurisdiction.  That  is  to  say, 
whatever  power  is  necessary  to  the  effectual  exercise  of  the  specif- 
ic powers  conferred  is  likewise  conferred.  Utilities  act  (Laws 
1911,  chap.  238,  §§  1,  41).  And  §  2  of  the  Utilities  act  virtually 
extends  the  power  already  given  over  railroads  to  all  public 
utilities.  Section  3  defines  a  public  utility  and  specifically  names 
a  telegraph  company  as  such.  By  §  10  of  the  same  act  every  com- 
mon carrier  and  public  utility  is  required  to  give  reasonably  effi- 
cient and  sufficient  service,  and  to  make  just  and  reasonable  rules 
and  regulations,  and  the  Commission  is  given  power  to  require 
reasonably  sufficient  and  efficient  service  to  be  maintained.  Sec- 
tion 14  provides  that  any  regulation,  practice,  or  act  whatsoever 
affecting  or  relating  to  any  service  is  subject  to  supervision  and 
control  by  the  Conmiission.  Section  16  provides  the  procedure 
for  changing  the  rules,  r^ulations,  practice,  acts,  etc.,  of  the  pub- 
lic utility  companies,  and  is  one  of  the  many  provisions  for  judi- 
cial review  of  the  orders  of  the  Commission.  Section  20  also  is 
quite  pertinent  It  provides  that,  if  a  public  utility  desires  to 
change  any  rule,  regulation,  or  practice,  it  shall  apply  to  the  Com- 
mission for  leave  to  change  such  practice,  etc.  And  no  change  in 
such  practice,  etc.,  shall  be  made  without  the  sanction  of  the 

Commission.    In  view  of  all  these,  can  there  be  any  doubt  of  the 
P.U.R.1915E. 
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diktj  of  the  defendant,  before  dismantling  its  station  at  Syracuse 
and  abandoning  its  business  thereat,  to  secure  the  approval  of  the 
Commission  for  such  an  important  change  in  its  mode  of  service  ? 
How  is  the  Public  Utilities  Commission  to  discharge  its  im- 
portant duties  if  the  public  service  companies  may  quit  business 
here,  there,  or  anywhere  in  the  state  without  an  opportunity  for 
the  Commission  to  determine  the  propriety  of  such  a  course  ? 

It  is  clear  that,  if  the  defendant  may  forego  its  business  in 
Syracuse  without  the  sanction  of  the  Commission^  it  can  close  its 
office  in  Topeka,  Wichita,  or  Kansas  City,  without  the  consent  of 
the  Conmiission.  If  this  public  utility,  a  telegraph  company,  can 
close  one  of  its  offices  and  quit  business  without  the  consent  of 
the  Commission,  any  other  public  utility,  like  the  Santa  Fe  Rail- 
way, for  example,  could  close  its  depot  at  Dodge  City,  Hutchin- 
son, or  Emporia  without  the  consent  of  the  Commission.  Where 
would  this  end  ?  If  these  utility  corporations  may  abandon  this 
particular  service  without  the  consent  of  the  Commission,  may 
they  not  take  off  their  passenger  trains,  take  up  and  abandon  un- 
profitable branch  lines,  change  the  fares  and  rates  of  transporta- 
tion for  passengers  and  freight,  or  raise  the  charge  for  telegraph 
messages  without  the  consent  of  the  Commission  ?  These  ques- 
tions answer  themselves.  To  yield  approval  to  the  contention  of 
the  defendant  is  to  concede  that  the  state's  program  for  the  regu- 
lation and  control  of  public  service  corporations  is  ineffective; 
that  the  public  utilities  act  has  been  enacted  in  vain. 

2.  Neither  do  we  discover  the  force  of  defendant's  contention 
that  §  20  of  the  Utilities  act  is  void,  as  sought  to  be  applied  to 
this  case.  What  is  it  but  a  fair  exercise  of  governmental  authori- 
ty, a  method  of  procedure  prescribed  by  law  for  the  effective 
supervision  of  defendant's  public  service  business?  Let  it  be 
granted,  as  the  demurrer  does  concede,  that  the  maintenance  of  a 
telegraph  station  at  Syracuse  is  unprofitable.  All  that  was  neces- 
sary for  the  defendant  to  do  was  to  make  application  to  the  Com- 
mission, setting  up  the  facts.  It  would  then  be  the  duty  of  the 
Commission  to  verify  the  facts  by  proper  investigation;  and  if 
the  alleged  facts  were  true,  and  no  other  lawful  interest  was 
materially  affected,  the  Commission  would  be  bound  to  grant  the 
application.  If  the  Commission  failed  to  do  so,  the  courts  are 
open,  and  mandamus  or  other  appropriate  remedy  would  speedily 

P.U.R.1915i: 
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i*€fdi*e6s  the  telegraph  compgny*g  "situation.  5But  here  tlie  ttele- 
griaph  eoinpany  gave  the  Commiseibn  no  opportunity  to  ibveati- 
gate.  Other  cases  may  arise  where  It  id  a  elos^  an^'debatlrb]^ 
question  whether  the  telegraph  station  Mys  expenses  and  a  feir 
profit.  Moreover,  it  should  be  bOrh*  in  mind  that  a  public  eervii* 
corporation  may,  in  a  proper  case,  be  required  to  establish  and 
maintain  reasonable  facilities  for  the  effective  discharge  otf  its  ' 

delf-assumed  duties,  eveli  if  the  revenues  derived  therefrom  will 
n6t  always  rfeimburse  the  corporation  for  the  expenses  incurred. 
Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp,  Commission  ^ 

206  U.  8.  1,  51  L.  ed.  »a3,  27  Sup.  Ot.  Rep.  586,  11  Ann.  Cas. 
398. 

Shall  the  public  service  company  determine  this  matter  it^tf , 
and  without  any  governmental  check  of  any  sort?  No  argument 
can  be  made  for  the  defendant  on  its  right  to  close  its  Syracuse 
Btation  without  consent  of  the  Commisfidota,  which  could  not  \Vith 
equal  force  be  made  in  favor  of  its  right  to  make  any  dthw 
change  in  its  methods  of  conducting  its  business  in  this  state  with- 
out consent  Of  the  authority  vested  by  law  with  supervision  of  its  ^1 
business.  Suppose  its  rates  for  telegrams  afe  too  low  and  un- 
profitable, could  it  raise  these  rates  without  applying  to  the  Com-  -  i 
mission  for  permission  to  raise  them  ? 

We  recognize  that  officers  of  public  service  corporations  hare  ""i 

viewed  with  great  misgiving  the  extension  of  governmental  power  i 

over  their  business  which  has  come  about  in  recent  years.     But  '• 

this  extension  of  governmental  power,  this  public  supervision  l^y  -i 

state  and  interstate  Commissions  has  probatly  come  to  stay.  -J 

Public  service  companies  will  have  to  reorder  their  affairs  accord-  ^ 

ingly.     These  official  Commissions  have  entered  a  new  field  of  -'^ 

governnxental  activity.    With  time  and  experience  they  will  take  --^i 

a  broad  and  rational  view  of  their  duties  and  responsibilities.  ^^ 

In  time  the  public  service  companies  will  learn  to  trust  these  "- 

ConuniflsionB  as  fully  as  they  do  the  courts.    Indeed,  these  Com-  '  ^^ 

missions  are  equipped  for  the  expeditious  despatch  of  business  in  -^ 

a  manner  which  will  be  of  great  service  to  the  public  utility  com-  / « 

panics,  and  will  supply  a  field  which  courts  never  were  designed  '  -3 

to  fill.    San  Di^o  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  ^  Q 

47  L.  ed.  892,  28  Sup.  Ct  Rep.  571;  Minnesota  Rate  Cases 

P.U.R.1916E.  'm.^ 
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(Simpson  v,  Shepard)  230  U.  S.  352,  67  L.  ed.  1611,  48  L.RA. 
(N.S.)  1161,  33  Sup.  Ot  Kep.  729.    ' 

Counsel  for  the  defendant  have  fnmiflhed  oa  an  excellent  brief. 
Their  citations  relate  to  decisions  reviewing  unreasonable  orders 
of  state  ConunissiiHUu  They  may  be  valuable  hereafter,  and  we 
note  them  here:  Delaware^  L.  &  W.  B.  Co.  v.  Van  Santwood 
(D.  a)  216  Fed.  262 ;  Washingtcm  ez  reL  Oregon  B.  &  Nev.  Co. 
V.  Fairdiild,  224  U.  S.  610,  66  L  ed.  863,  32  Sup.  Ct  Bep.  685 ; 
Chicago,  B.  &  Q;  B.  Oo.  v.  Bailroad  Commission,  337  U.  S.  220, 
59  L.  ed.  — ,  P.  U.  B.  1916C,  309,  85  Sup.  Ct.  Eep.  560;  West- 
em  U.  Teleg-  Co.  v.  Mississippi  Commiseion,  74  Miss.  80,  21 
So.  15;  Chicago^  B.  I.  &  P«  B.  Co.  v.  State,  24  Okla.  370,  24 
LR.A.(lir.S.)  398,  103  Pac.  617;  Western  U.  Teleg.  Ca  v. 
State,  31  Okla.  415,  121  Paa  1069.  But  all  their  arguments 
and  citations  amount  oinly  to  this :  If  an  application  to  the  Com* 
mission  had  been  made,  and  the  facts  developed  as  shown  in 
defendant's  answer,  and  if  the  Commission  had  denied  the  ap« 
plication,  and  the  telegraph  company  had  been  compelled  to  ^ 
relief  from  the  courts^  the  brief  of  couneel  wo^Idbe'.vttry  per^ 
soasive,  and  perhaps  enitirely  convincing,  that  the  Coilmiission 
should  be  directed  to  grant  the  telegraph  eompany's  application^ 
and  relieve  it  from  the  burden  of  maintaining  its  unprofitable 
office  at  Syracuse.  But  we  insist  that  the  first  offloial  tribunal 
to  have  consideration  of  such  matters  is  the  Public  Utilities 
Commission. 

In  State  ex  rel.  Taylor  v.  Missouri  P.  B.  Co.  76  Ean.  467, 
486,  92  Pac  606,  612,  it  was  said: 

''There  is  nothing  substantial  in  the  contention  that  the  statute 
anthorizes  the  court  to  try  the  whole  controversy  and  make  such 
oideiB  as  it  may  deem  reasonable  and  just,  and  that  t^  order, 
when  reviewed  and  revised,  becomes  a  judicial  order.  This 
ooort  is  not  given  authority  by  the  act  to  make  any  rule,  order, 
or  regulation.  Its  authority  is  limited  to  the  inquiry  whether 
the  order  already  issued  is  reasonable  and  just'' 

[4,  5]  3.  There  is  another  question  in  this  case  which  needs 
attention,  otherwise  it  might  make  some  trouble  in  disposing  of 
this  controversy  when  it  goes  to  the  Public  Utilities  Commission. 
Section  1796  of  the  General  Statutes  of  1909  (Laws  1893,  chap. 
152,  §  1)  provides  ^^that  every  telegraph  company  or  other  cor- 
poraticm  operating  a  tele^aph  line  through  the  corporate  limits 
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of  any  county  seat  in  Kansas,  is  hereby  required  to  establish  and 
maintain  a  telegraph  station  at  such  county  seat,  with  the  usual 
facilities  and  appointments  for  the  convenience  of  the  public  in 
sending  telegrams  during  the  business  hours  of  each  day." 

Certain  infirmities  in  this  statute  were  pointed  out  in  Western 
U.  Teleg.  Co.  v.  Austin,  67  Kan.  208,  72  Pac.  850.  Some  help 
in  disposing  of  this  question  may  also  be  drawn  from  reference 
to  a  number  of  important  cases  decided  by  the  United  States  dis- 
trict court  in  this  state  in  March,  1913,  but  not  reported.  These 
cases  were  Nos.  1390-1394,  in  equity,  brought  by  the  Santa  Fe 
Railway  and  other  railroads  against  the  Public  Utilities  Commis- 
sion, and  against  the  attorney  for  the  Commission  (Mr.  Justice 
Marshall),  and  against  the  writer,  then  attorney  general.  The 
railroads  sought  an  injunction  to  restrain  the  enforcement  of  the 
maximum  oil  rate  law.  Laws  1905,  chap.  353.  The  Public 
Utilities  Commission  resisted  the  application  for  an  injunction, 
contending  that  the  maximum  oil  rate  law  had  been  repealed  by 
implication  by  the  later  enactment  of  the  Public  Utilities  law; 
that,  while  the  prevailing  rates  for  transportation  of  oils  could 
not  be  changed  without  the  consent  of  the  Commission,  this  was 
because  of  §  30  of  the  Utilities  act,  and  not  by  any  remaining 
potency  in  the  maximum  oil  rate  law  of  1905.  Adopting  this 
contention  of  the  Commission  and  the  very  able  brief  of  Mr. 
Justice  Marshall,  then  its  attorney,  the  Federal  district  court 
(Honorable  John  C.  Pollock)  denied  the  injunction  and  dis- 
missed the  cases. 

And  so  here.  The  telegraph  company  was  required  to  main- 
tain its  station  at  Syracuse,  not  on  account  of  any  remaining 
potency  in  the  act  of  1893,  but  because  the  Public  Utilities  act  of 
1911  had  entirely  superseded  it,  and  that  act  dealt  with  condi- 
tions as  it  found  them  at  the  time  of  its  enactment,  crystallizing 
those  conditions,  rates,  service,  regulations,  and  the  like  as  they 
then  prevailed,  and  made  them  subject  to  change,  alteration,  and 
amendment  by  order  of  the  Commission.  The  necessary  infer- 
ence is  that  important  changes  materially  affecting  or  likely  to 
affect  the  convenience  of  the  public  were  not  to  be  made  without 
the  approval  of  the  Public  Utilities  Commission,  except  as  its 
orders  might  be  corrected  by  the  courts.  We  hold,  therefore,  that 
the  act  of  1893  will  be  no  obstacle  to  the  abandonment  of  the  tele- 
P.U.R.1916E. 
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graph  company's  office  at  Syracuse,  if  the  Public  Utilities  Com- 
mission shall  see  fit,  in  the  exercise  of  its  sound  discretion,  and 
with  due  regard  to  the  rights  of  the  public  and  of  the  telegraph 
company,  to  sanction  it.  The  powers,  of  the  Commission  are  no 
less  comprehensive  in  dealing  with  telegraph  service  at  county 
seats  than  elsewhere. 

Mandamus  is  asked  to  restore  the  telegraph  station.  Manda- 
mus is  a  discretionary  writ.  It  does  not  in  all  cases  issue  as  a 
matter  of  course.  In  this  case,  we  think  it  proper  to  withhold  it 
temporarily.  The  defendant  will  be  given  thirty  days  to  file  its 
application  with  the  Commission  for  formal  leave  to  discontinue 
its  Syracuse  station.  Failing  to  file  such  application,  a  peremp- 
tory writ  of  mandamus  will  issue,  directing  the  defendant  to 
re-establish  its  telegraph  station  at  Syracuse  and  to  maintain 
that  station  until  its  discontinuance  is  sanctioned  by  the  proper 
authority. 

It  is  so  ordered. 

All  the  Justices  concurring. 


MICHIGAN  SUPREME  COURT. 

CITY  OF  MONEOB 

V, 

DETBOIT,  MONEOE,  &  TOLEDO  SHOET  LINE  BAILWAT. 

[No.  312.] 
(—  Mich.  — ,  153  N.  W.  669.) 

Service  —  Street  railways  —  Effecrt  of  franchise  obligations. 

The  fact  that  a  Commission  has  the  power  to  regulate  the  service 
of  a  street  railway  company,  notwithstanding  the  existence  of  a  fran- 
chise requiring  a  certain  number  of  cars  to  be  ran  on  a  street  railway, 
does  not  justify  the  company  in  ignoring  the  contract  obligation  and 
pleading  the  public  or  its  own  convenience  as  an  excuse  for  nonperform- 
ance; and  the  company  should  therefore  perform  its  contract  obligations 
until  relieved  therefrom  by  competent  authority. 

[July  23,  1915.] 

Cebtiobam  to  Circuit  Court,  Monroe  County,  to  review  a  judg- 
ment for  the  plaintiff  in  an  action  in  mandamus  to  compel  the 
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railroad  company  to  operate  cars  during  certain  hours  pursuant 
to  the  terms  of  its  f  ranchise*     Judgment  ai&rmed. 

Appearances:  A.  B.  Bragdon  and  Clifton  Kolb,  Willis  Bald- 
win, of  counsel,  for  relator ;  Thornton  Dixon,  Donnelly,  Lyater, 
Brennan,  &  Munro,  and  Bernard  F.  Weadock,  of  counsel,  for 
respondent. 

Ostrander,  J.,  delivered  the  opinion  of  the  court: 

The  relator  seeks  the  writ  of  mandamus  to  compel  respondent  to 
operate  cars  during  certain  hours,  pursuant,  it  is  claimed,  to  the 
terms  of  a  franchise  granted  by  relator  to  respondent  and  contract 
relations  thereby  established.  After  a  hearing  the  circuit  court 
ordered  the  writ  to  issue,  and  the  respondent  reviews  the  action 
by  certiorari. 

The  order  will  be  affirmed  unless,  as  respondent  contends,  the 
relations  established  by  the  granting  and  accepting  of  lihe  fran- 
chise have  been  so  changed  that  the  franchise  has  no  longer  any 
force  in  the  premises.  Respondent  states  its  contention  as  fol- 
lows : 

'^(a)  The  respondent  is  an  interstate  carrier  engaged  in  the 
transportation  of  passengers  from  a  point  in  the  state  of  Michi- 
gan to  a  point  in  the  state  of  Ohio,  and  therefore  the  attempt  on 
the  part  of  the  city  of  Monwe  to  compel  the  operation  of  the  cars 
from  the  city,  of  Toledo,  Ohio,  to  the  city  of  Detroit,  Michigan, 
or  vice  versa,  is  an  interference  with  interstate  commerce;  that 
the  power  to  regulate  such  interstate  operations  is  reposed  in  the 
Interstate  Commerce  Commission  by  'An  Act  to  Regulate  Com- 
merce,' approved  February  4, 1887,  24  Stat,  at  L,  379,  chap.  104 
(act  June  29,  1906,  34  Stat,  at  L.  684,  chap.  3591,  Comp.  Stat. 
1913,  §  8563,  3  Fed.  Stat.  Anno.  809),  as  amended,  which  act 
confers  upon  the  Interstate  Commerce  Commission  full  and  com- 
plete jurisdiction  of  all  matters  relative  to  the  adequacy  or  in- 
adequacy of  interstate  service  rendered  by  this  respondent 

"(b)  That  while  the  ordinance  of  September  22,  1902,  may 
be  fairly  said,  and  it  has  been  construed  by  this  cotirt,  to  be  a 
contract  between  the  city  and  the  respondent,  it  is,  nevertheless 
a  contract  subject  to  abrogation  by  operation  of  law.  The  con- 
tract of  1902  was  entered  into  subsequent  to  the  enactment  of  the 
interstate  act,  and  therefore  must  be  construed  in  the  light  there- 
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of.  The  act  reposes  in  tlie  Interstate  Commerce  Commission  all 
powers  of  regulation  of  interstate  business. 

"(c)  That  the  contract  of  September  22,  1902,  was  made  by 
the  parties  thereto  by  virtue  of  authority  reposed  in  each  of  the 
parties  by  the  laws  of  the  state  of  Michigan.  Such  authority  was 
conferred  to  the  city  of  Monroe  and  to  the  respondent  railway  by 
the  general  railroad  law  of  the  state,  which  provided  that  the  rail- 
way should  obtain  the  consent,  under  such  terms  and  conditions 
as  the  city  might  elect  for  operation  on  Monroe  street  in  the  city 
of  Monroe.  The  municipality's  power  was  a  continuing  power 
only  so  long  as  the  state  and  state  policy  made  it  so.  The  charter 
of  the  respondent  was  a  continuing  charter  only  so  long  as  the 
state  or  state  policy  made  it  a  continuing  charter.  The  state,  in 
its  wisdom  and  in  pursuance  of  state  policy,  created  in  the  year 
1909,  by  public  act  300  of  that  year,  a  commission  known  as  the 
Michigan  Bailroad  Commission,  and  the  state  reposed  in  mich 
Commission  broad  powers  relative  to  the  regulation  of  carriers, 
subject  to  the  jurisdiction  of  such  Commission-  Section  6626 
of  Howell,  2d  ed.,  defines  the  carrier  subject  to  the  jurisdiction 
of  the  Commission,  and  embraced  in  such  definition  is  the  busi- 
ness of  this  respondent.  By  §  6527  of  Howell  every  carrier  is 
required  to  furnish  reasonable  and  adequate  service.  The  carrier 
failing  to  comply  with  such  statutory  demand  may  be  compelled 
by  the  Railroad  Commission,  under  §  6549  of  Howell,  2d  ed.,  to 
operate  a  reasonable  service,  and  significant  is  the  language  of 
said  section,  which  provides  that  any  body  politic  or  municipal 
organization  which  may  deem  service  rendered  it  unreasonable  or 
unjustly  discriminatory  may  make  complaint  before  the  Railroad 
Commission. 

•^Public  act  800  of  tlie  year  1909  is  a  revocation  of  any  power 
that  the  city  of  Monroe  may  have  had  previous  to  that  date  to 
regulate  the  business  of  this  respondent  in  regard  to  service." 

Something  concerning  the  relations  of  relator  and  respondent 
win  be  f oxmd  in  the  opinion  of  this  court  in  Atty.  Gen.  ex  rel. 
Monroe  v.  Toledo  &  M.  R.  Co.  15JL  Mich.  473,  115  N.  W.  422. 
It  appears,  also,  from  the  petition  of  relator  that  the  original 
franchise  or  franchises  under  which  the  streets  of  relator  were 
invaded  by  a  railway  company  were  granted  in  1899  and  in  1900, 
and  related  to  the  operation  of  a  street  railway  within  the  city, 

P.U.K.1915E. 


Digitized  by  V:iOOQIC 


238  MIGHI6AK  SUPREME  COURT. 

&nd  that  the  franchises  were  used  bj  the  grantee,  the  Detroit^ 
Monroe,  &  Toledo  Short  Line  Railway,  in  constructing  a  line  of 
railway  from  the  city  of  Toledo,  Ohio,  to  the  city  of  Detroit, 
Michigan,  through  the  city  of  Monroe.  The  road  having  been 
constructed  and  being  in  operation,  there  was,  in  September, 
1902,  a  regranting  of  the  original  franchise,  by  the  terms  of 
which :  "the  cars  or  trains  operated  for  the  carrying  of  passengers 
shall  be  run  as  often  as  the  common  council  shall  direct,  and  as 
much  oftener  as  the  grantee,  its  successors,  or  assigns  may  see 
fit;  provided  that  said  council  may  not  require  them  to  be  run 
oftener  than  once  in  every  hour  in  each  direction,  between  6 
o'clock  in  the  forenoon  and  11  o'clock  in  the  afternoon.  Between 
the  hours  of  11  p.  m.  and  6  a.  m.  the  cars  shall  be  run  as  the  busi- 
ness interests  of  the  people  and  the  reasonable  convenience  of 
the  public  demand." 

From  some  time  in  1901  until  in  the  winter  of  1912-13  cars 
were  run  every  hour  from  about  6  o'clock  a.  m.  until  10  o'clock 
p.  M.,  but  in  December,  1912,  there  was  a  refusal,  or  neglect,  to 
run  passenger  cars  between  Detroit  and  Toledo  which  would  pass 
through  Monroe  between  the  hours  of  9  o'clock  p.  m.  and  10 
o'clock  p.  m.  To  this  the  city,  by  its  council,  made  objection. 
In  December,  1913,  the  respondent  notified  the  city  that  there- 
after it  would  not  run  a  car  either  way  between  said  hours.  The 
city,  by  its  council,  passed  a  resolution  requiring  respondent  to 
run  a  car  each  way  between  said  intervals  each  day,  in  accordance 
with  its  franchise.  The  respondent  restored  the  service,  and 
continued  it  for  a  time,  and  again  discontinued  it.  As  cars  were 
run  when  the  petition  was  filed,  between  Detroit  and  Toledo, 
through  Monroe,  there  is  no  local  car  going  through  Monroe  to 
Toledo  from  7 :37  p.  m.  to  10 :27  p.  m.,  and  none  going  north  from 
Toledo,  through  Monroe,  from  7:15  p.  m,  to  10:10  p.  m.,  and 
none  going  south  from  8 :39  p.  m.  to  10 :10  p.  m,  ;  the  8 :39  p.  m. 
car  being  a  limited  car  making  no  stops  for  passengers  from 
Detroit  to  Toledo,  except  at  Monroe.  There  is  a  like  limited 
car  northbound  at  8 :20  p.  m.  The  prayer  of  the  petition  is  that 
respondent  be  commanded — *to  forthwith  run  one  passenger  car 
each  way  between  Detroit  and  Toledo,  which  cars  shall  pass 
through  the  city  of  Monroe  not  later  than  one  hour  after  the  last 
car  prior  going  the  same  direction  shall  have  passed  through  said 
P.U.R.1915E. 
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city,  and  that  said  cars  shall  be  what  is  called  ^ocal  cars/  stop- 
ping on  signal  at  all  crossroads,  as  were  the  cars  taken  off,  and 
that  such  other  order  may  be  made  in  the  premises  as  justice  may 
require." 

As  was  stated  in  the  opinion  above  referred  to — 'T>y  the  terms 
of  the  ordinance  the  parties  have  agreed  that  a  local  passenger 
business  in  the  nature  of  a  street  railway  business  may  be  done, 
and  that  the  rate  of  fare  shall  be  not  to  exceed  5  cents  for  a 
ride  of  any  distance  on  the  routes  named  within  the  city  limits ; 
that  both  parties  to  the  agreements  contained  in  the  grants  under- 
stood and  expressly  stated  their  understanding  to  be  that  the  rail- 
ways within  the  limits  of  the  city  of  Monroe  were  to  be  an 
integral  portion  or  part  of  the  line  of  railway  extending  north- 
erly to  the  city  of  Detroit;  southerly  to  the  city  of  Toledo,  and 
by  express  agreement  agreed  to  and  fixed  the  rate  of  fare  charge- 
able for  passengers  taking  passage  in  the  city  of  Monroe  to  both 
of  the  above  points.  The  parties  have  acted  upon  these  agree- 
ments." 

The  rule  that  contracts  such  as  the  one  here  involved  are  made 
subject  to  the  necessities  of  police  regulations  is  recognized  by 
this  court.  But  no  exercise  of  the  police  power,  affecting  the 
contract,  is  pleaded.  It  does  not  follow  that  because  the  contract 
may  yield  to  the  exigency  of  public  necessity,  when  such  exigency 
has  been  determined  in  a  proper  case  and  manner,  by  competent 
authority,  that  the  respondent,  a  party  to  the  contract,  may  ignore 
the  contract  obligation,  plead  the  public  or  its  own  convenience  as 
an  excuse,  and  remit  the  relator  to  a  commission  for  relief.  On 
the  contrary,  it  seems  wholly  reasonable  that  it  should  perform 
its  contract  obligations  until  relieved  therefrom  by  competent 
authority. 

The  judgment  is  affirmed,  with  costs  to  relator. 

The  late  Justice  McAlvay  took  no  part  in  this  decision. 
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KiVADA  PriBIilC  SERVICE  COMMISSION. 

PUBLIC  SEBVICE  COMMISSION  OP  NEVADA 

WATEB  COMPANY  OF  TONOPAH. 

[Case  No.  U-94.] 

Serviiye^  Water  company  ^  Ekdensiana  ^  EamingB. 

A  water  company  was  ordered  to  make  certain  extensions  in 
^rder  to  supply  prospective  customers  wiUi  water  connections,  where  it 
appeared  that  the  added  income  from  the  use  of  each  senrioe  'would 
amount  to  a  return  of  from  30  to  d6  per  cent  on  the  neoeasaxy  invest- 
meni. 

[May  15,  1916.] 

PBOOXBDnrGs  to  compel  water  eompany  to  extend  its  maiiffl  to 
supply  ceTtain  prospectiTe  oonsumers  with  water  coimectionB ; 
extensions  ordered.  ^ 

Appearances :  J.  F,  Shaughnessy,  First  Associate  Comnnssion- 
er,  W.  H.  SinunonS)  Second  Associate  Commissionery  W.  K. 
Fi-eudenberger,  Chief  Engineer,  jfor  the  Commission;  H.  R. 
Cooke,  Attorney,  F»  A.  Bumham,  Manager,  for  the  water  com- 
pany; J.  A.  Sanders^  District  Attorney  of  Nye  County,  for  the 
complainants. 

Shaughnessy,  First  Associate  Commissioner:  Petitions  in 
this  case  were  filed  at  various  dates  by  residents  of  Tonopah  liv- 
ing on  three  different  streets.  Twelve  residents  on  Magnolia 
street  petitioned  the  Commission,  under  date  of  September  2, 
1914,  to  require  the  water  company  to  extend  its  mains  along  this 
street-  and  furnish  them  proper  connections  and  water  service. 
Thirteen  residents  on  California  street  filed  a  similar  petition, 
under  date  of  September  21,  1914.  These  petitions  were  com- 
bined. The  case  taken  up  by  the  Comimission,  upon  its  own 
motion,  and  the  following  citation  issued : 

[Form  of  citation  omitted.] 

Another  petition  dated  March  13,  1915,  was  received  by  the 
Commission  from  eleven  residents  of  Tonopah  living  on  South 
street,  also  asking  for  water  connections.     This  petition  was  com- 
bined with  the  other  two,  and  all  considered  together. 
P.U.R.1916E. 
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The  case  came  ofn  regularly  fbif  Hearing  at  Tonopah,  NevadA^ 
April  15,  1915,  and  was  completed  the  same  day. 

It  was  shown  by  a  numlifer  of  witnesses  for  oomplaiiiaiits  tShat 
all  of  the  petitibiiers  resided' dn  streets  alotigdifle  of ,  or  crossing, 
streets  supplied  with  water  mains,  and  that  the  cost  of  extending 
the  mains  and  making  necessary  service  connections  wbnld  be 
very  moderate.'  The  Cbihlnission's  engineer,  W.  K.  Pi^enden- 
bergerj  was  ordered  to  make  an  estimate  of  the  probable  cost  of 
flie  necessary  extensions,  which  he  fnmished  "at  a  later  date,  and 
is  as  follows: 

Eatimate  of  coet  to  extend  pipe  lines  in  Tonopah,  on  Magnolia,  CaKfornia, 
and  South  streets,  and  to  miike  the  several  service  odnneetfioiM  asked  to* 
by  petitioners..  .  »       » 

Total  length  of  2-inch  pipe  required ^ 3,000  ft. 

Cost  oi  3,000  feet  2-inch  pipe  at  65  cents  per  foot,  laid $1,950.00 

Cost  of  800  feet  of  senrioe  pipe,  laid ^ .  *        440.00 

Total J $2,390.00 

Mr.  Bnmham  estimated  that  the  total  iaost  of  the  work*  on 
Magnolia  and  California  streets  would  probably  be  $3,000^  if  a 
circulating  system  were  maintained^  but  that  he  thought  it  could 
be  done  for  $300  less  by  leaving  a  dead  end,  wiiich  method,  be 
thought,  would  be  satisfactory.  He  also  testified  that  the  length 
of  new  mains  required  on  South  streeit  woiild  be  between  1,000 
and  1,100  feet,  and  that  it  would  cost  about  the  same  price  per 
foot  as  the  work  on  the  other  two  streets, — ^namely,  $1  per 
foot."  Therefore,  his  estimate  of  the  total  cost  would  be  about 
$2,800,  which  is  not  nluch  different  from  the  esftimate  made  by 
the  Commission's  engineer.  ' 

It  was  also  shown  by  witnesses  for  the  petitioners  that  the  prob- 
able average  income  per  consumer  per  month  to  the  water  com- 
pany would  be  about  $2.  If  all  these  petitioners  received  service 
at  $2  per  montt,  the  income  per  year  froAi  thfetii  ^ould  be  9994. 
Thia.incomB  would  amount  to  a  return  of  36  per  pent  on  the 
necessary  investment  as  given  in  Mr.  Freudenberger's  estimate, 
or  a  return  of  more  than  30  per  cent  on  the  necessary  investment 
as  given  in  Mr.  Bumham's  estimate. 

The  increased  operating  expense  incurred  in  serving  these  peti- 
tioners would  be  very  slight,  and,  therefore,  it  is  evident  that  the 
rate  of  return  on  the  necessary  investment  is  more  than  ample  to 
P.U.R,1916E.  16 
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justify  the  water  company  in  making  the  extensions  and  service 
connections. 

Mr.  Bumham,  as  witness  for  the  defendant,  testified  that  the 
company  had  no  funds  with  which  to  make  the  extensions  asked 
for,«but  admitted  that  he  thought  it  might  be  a  good  business 
proposition  to  make  the  extensions,  if  the  company  had  the  money 
to  carry  it  out.  From  an  examination  of  the  earnings  of  the 
company  for  the  nine  months  of  June,  1914,  to  February,  1915, 
inclusive,  we  find  that  on  a  yearly  basis,  at  the  same  rate  of  earn- 
ings, they  will  have  earned  14  per  cent  net  on  the  fair  value  of 
their  property,  taken  at  $350,000.  It  is  therefore  evident  that 
the  extensions  can  be  easily  made  out  of  earnings. 

Therefore,  an  order  should  be  entered  requiring  the  water  com- 
pany to  make  the  extensions  and  service  connections  asked  for  by 
petitioners. 

ORDER. 

In  accordance  with  the  views  expressed  in  the  foregoing  opin- 
ion, it  is  hereby — 

Ordered  that  the  Water  Company  of  Tonopah  proceed  at  once 
to  extend  its  water  mains  along  Magnolia,  California,  and  South 
streets  in  the  town  of  Tonopah,  Nevada,  and  extend  service  pipes 
from  these  mains  to  the  property  lines  of  all  the  petitioners  in 
this  proceeding  who  desire  such  connections. 

The  period  of  sixty  days,  after  the  date  of  this  order,  is  hereby 
named  as  a  reasonable  time  within  which  the  extensions  and  con- 
nections herein  ordered  shall  be  completed. 

Public  Service  Commission  of  Nevada. 


NBW  jmEtSBT  BOARD  OF  PUBLIC  UTIIjITY  COMMISSIONERS. 

FARMERS'  TRANSPORTATION  ASSOCIATION,  INC. 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  et  al. 

Service --^  Railroads  —  Operation   of  regular  trains   to   meet  special 

requirement. 

1.  A  railroad  company  will  not  be  required  to  operate  a  train  to 

meet  the  special  requirements  of  shippers  of  perishable  farm  products, 
P.U.K.1915E. 
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where  it  does  not  appear  that  sufficient  freight  will  be  regularly  offered 
to  give  reasonable  assurance  of  operation  without  loss,  and  the  shippers 
are  unwilling  to  guarantee  sufficient  shipments  to  yield  a  reasonable 
return  at  the  regular  rates  or  to  assume  responsibility  for  the  operation 
of  the  train  as  a  special  in  event  of  light  shipment. 
Diacriminatiim  —  Service  —  Operation  of  regular  train  to  meet  special 
need. 

2.  To  enable  the  Commission  to  avoid  discrimination  in  ordering, 
as  a  part  of  the  regular  freight  service  of  a  railroad,  the  operation  of  a 
train  to  meet  the  special  requirements  of  shippers  of  perishable  farm 
products,  it  should  appear  that  such  shipments  would  be  sufficient  in 
quantity  to  assure  a  reasonable  return  to  the  company  at  its  regular 
tariff. 

fJuly  12,  1915.1 

Complaint  by  the  Farmers'  Transportation  Association 
against  the  Pennsylvania  Kailroad  Company  and  the  Adams  Ex- 
press Company  as  to  the  service  rendered  in  transporting  per- 
ishable farm  products.  Upon  the  complainant's  refusal  to  accept 
the  offer  of  the  railroad  company  to  run  a  train  to  meet  their  re- 
quirements on  condition  that  when  less  than  twenty  cars  were 
required  the  complainant  would  pay  a  bonus  of  $75  in  addition 
to  the  regular  rate  for  the  products  shipped,  the  Commission 
dismissed  the  petition  with  the  suggestion  that  the  railroad  com- 
pany make  a  particular  effort  to  maintain  the  schedule  of  the 
train  now  used  by  the  petitioner. 

Appearances:  L.  A.  Page  and  Edwin  R.  L.  Collins  for  the 
complainants;  Alan  Strong  for  the  Pennsylvania  Kailroad  com- 
pany. 

By  the  Commission:  The  petitioners  in  this  proceeding  are 
fruit  and  produce  growers  in  the  Delaware  river  section  of  Bur- 
lington county,  and  are  shippers  of  perishable  farm  products  for 
the  New  York  market.  Their  shipments  are  made  by  Penn- 
sylvania Railroad  to  Jersey  city.  It  is  alleged  that  the  schedule 
time  for  the  running  of  the  regular  freight  train  for  handling 
farm  products  is  set  at  such  an  hour  that  the  growers  do  not  have 
time  to  gather  more  than  half  their  day's  output  and  deliver  it  to 
the  various  stations  in  time  for  forwarding  by  freight ;  that  the 
freight  train  designated  for  carrying  perishable  farm  products 
for  the  !N"ew  York  market  also  handles  slow  freight  en  route; 

that  this  occasions  late  arrivals  at  destinations,  and  consequently 
P,U.R.1915E. 


Digitized  by  V:iOOQIC 


244      '  ifirv^  rarnsEr  bo.  of  'ptrBttc  utilii*y  cioMfes.  * 

the  produce  must  be  $old  in  the  ^e\f  Tort  market  at  tower 
prices  than  would  be  obtaioied  if  earlieor-  deUvecieB.  wer9^  made. 
'    It  is  further  iilleged  that  the  Pennsylvania  Bailroad  Company 
by  a  combination  with  the  Adams  Express  Company  forces  the 
growers  to  the  use  of  the  express  service. 

Prior  to  filing  formal  petition,  and  as  a  result  of  conference 
between  representatives  of  the  association  and  the  railioad  com- 
pany, which  conferences  were  attended  h^  an  inspector  of  this 
JBoard,  th^  railroad  cganpany  agreed  to  operate  a  train  at  ,a  time 
satisfactory  to  the  petitioners,  said  train  to  arrive  at  an  earlier 
hour  than  the  regular  fTeight  train  now  arrives;  the  train  to 
consist  of  twenty  cars  each  day.  The  company  insisted  that  when 
less  than  twenty  cars  were  required  to  make  up  the  train  it 
should  be  regarded  as  a  special,  and  the  company  should  recieive, 
in  addition  to  the  amount  paid  for  transportation  at  the  regulaJr 
charges,  a  bonus  of  $T5.  The  conditions  tinder  which  the  com- 
pany offered  this  train  were  unsatisfactory  to  the  petitioners,  and 
the  Board  was  asked  to  hold  a  hearing  ''for  the  express  purpose  of 
determining  whether  or  not  there  is  not  produced  in  tihe  river 
point  section  of  Burlington  county  for  shipment  to  Jersey  City, 
in  the  months  of  June,  July,  and  August,  a  sufficient  amoimt  of 
perishable  farm  products  to  warrant  the  Pennsylvania  Kailroad 
Company  operating  a  freight  train  for  the  exclusive  use  of  perish- 
able farm  products.^ 

The  Pennsylvania  Railroad  Company,  in  answer  to  the  pe- 
tition, claimed  that  the  schedule  time  for  the  running  of  the 
wjgular.  freight  train  handling  the  products  of  the.^petitioiier, 
com'pareftfav-orably  with  schedules  f furnished  for  the  movemjent 
ti  the  same  elaas  of  freigbit  from  other  .t^ritories  making  de^ 
livwies  in  Jersey  City,  and  it  was  claimed  that,  wil^  yejry  fpw 
exceptions^  the  scheduled  service^  during  the  last  season,  wa3 
maintained.  It  was  denied  that  the  "pick-up"  perishable  traiu 
handled  any  alow  freight  Both  the  Pennsylvania  Railroad  Com- 
pany and  the  Adams  Express  Company  denied  a  combination 
forcing  the  petitioners  or  others  to  use  express  service. 

On  the  petition  and  answer,  hearing  was  held  at  which  the 

petitioners  and  respondents  were  heard.    It  does  not  appear  from 

the  testimony  adduced  at  the  hearing  that  the  operation  of  the 

freight  train  of  which  complaint  is  made  is  such  as  to  justify  a 
P.a.R.1916E. 
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finding  that  the  service  is  inadequate*  for  freight  carried  at  the 
regular  rates  applying  for  freight  service.  The  transportation 
of  commodities  by  railroad  may  be  by  regular  or  special  trains. 
When  transportation  is  by  the  latter,  it  is  expected  that  payment 
in  excess  of  the  regular  freight  charges  will  be  made. 

Section  46  of  "An-  Act  Concerning  Eailroads"  (P.  L.  1903) 
reads: 

''Any  railroad  company  m^y  charge  for  the  transportation  of 
express  matter  in.  packages  weighing  less  than  100  pounds  each, 
or  the  value  of  which  exceeds  $1  per  pound,  or  of  property  for- 
warded in  passenger  or  special  trains  .  .  .  any  rate  not  ex- 
ceeding twice  the  rate  such  company  is  allowed  to  charge  for  the 
transportation  of  ordinary  goods  by  their  respective  charters  or 
the  law  of  the  state,     .     ,     /' 

The  common  understanding  of  a  special  train  is  one  run  ex- 
clusively for  the  benefit  of  those  who  contract  with  the  railroad 
company  for  its  operation.  Usually  such  a  train  is  run  because 
of  some  exceptional  condition  which  the  facilities  regularly  pro- 
vided by  the  company  do  not  meet.  The  exceptional  condition 
does  not  concern  the  general  public;  it  would  not  be  reasonable 
to  expect  the  railroad  company  to  meet  it  without  extra  compensa- 
tion. 

The  petitioners  in  this  proceeding  object  to  giving  a  guaranty 
of  extra  payment  in  the  event  of  the  produce  offered  requiring 
less  than  twenty  cars  for  the  train  proposed,  on  the  ground  that 
the  train  will  not  be  operated  for  their  benefit  exclusively.  It 
is  claimed  that  farmers  not  members  of  their  association  will 
ship  by  this  train,  that  these  farmers  will  receive  the  benefit  of 
the  special  service  without  joining  in  the  agreement  to  pay  on 
days  of  light  shipments  an  extra  sum  for  the  operation  of  the 
train. 

The  Board,  of  course,  cannot  require  those  who  might  receive 
a  benefit  from  participation  in  a  contract  made  by  the  Farmers' 
Association  with  the  railroad  to  become  members  of  the  associa- 
tion and  assume  their  part  of  its  responsibility,  if  they  do  not 
care  to  do  so. 

[1]  It  seems  to  the  Board,  however,  that  the  contention  of  the 
failroad  company  that  it  should  not  be  required  to  operate  a  train 
to  meet  the  special  requirements  of  the  petitioners,  unless  they 

P.U.R.1915E. 
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agree  to  make  extra  compensation  in  the  event  of  light  shipments, 
is  not  unreasonable.  The  Board's  position  with  respect  to  this 
would  be  different  if  it  appeared  that  sufficient  freight  would  be 
offered  to  give  reasonable  assurance  of  operation  without  loss. 
The  Board  has  given  consideration  to  the  claim  of  the  petitioners 
that  the  produce  shipped  by  freight  and  express,  and  all  of  which 
it  is  alleged  would  be  shipped  by  freight,  is  sufficient  to  assure  a 
reasonable  return  to  the  railroad.  It  does  not  appear  that  this  is 
a  fact.  Apparently  the  petitioners  themselves  are  doubtful  as  to 
this,  as  they  are  unwilling  to  guarantee  shipments  to  a  twenty- 
car  capacity  daily,  or  assume  responsibility  for  the  operation  of 
the  train  as  a  special.  It  does  not  appear  that  the  operation  of  a 
train  of  twenty  cars,  with  average  loads  of  produce  shipped  at 
the  freight  charges  therefor,  would  result  in  an  unreasonable 
profit  to  the  company. 

It  is  claimed  by  the  petitioners  that  it  would  be  more  reason- 
able to  require  payment  of  a  bonus  for  light  operation  on  a  system 
of  averages,  rather  than  require  payment,  as  for  the  operation  of 
a  special  train,  every  day  the  shipments  required  less  than  twenty 
cars. 

[2]  There  is  doubt  whether  the  Board  could  order  the  com- 
pany to  operate  a  train  on  this  basis.  As  stated  heretofore,  the 
transportation  of  commodities  by  freight  must  be  in  regular  or 
special  trains,  and  the  Board's  judgment  is  that  each  train  move- 
ment should  be  regarded  as  regular  or  special.  Conditions  might 
exist  temporarily,  where  the  Board  would  be  justified  in  ordering 
the  operation  of  a  special  train,  and  under  such  conditions  it  is 
the  Board's  opinion  that  it  could  fix  a  rate  less  than  that  pre- 
scribed by  the  general  railroad  act  if  such  lower  rate  should  ap- 
pear to  be  just  and  reasonable.  It  seems  to  the  Board  that  the 
rate  in  such  a  case  would  have  to  be  above  the  regular  freight 
charge  and  sufficiently  in  excess  thereof  to  avoid  such  preference 
given  the  shippers  as  would  amount  to  a  discrimination  in  viola- 
tion of  the  statute.  As  the  complainants  are  unwilling  to  accept 
the  railroad  company's  offer,  it  is  not  necessary  for  the  Board  to 
pass  on  the  question  whether  an  agreement  such  as  the  company 
proposed  could  be  made  effective  without  discrimination  in  favor 
of  those  who  would  not  agree  through  the  Farmers'  Association 
P.U.R.1916E. 
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to  pay  their  share  of  the  expense  of  operating  the  train  as  a 
special,  hut  who  would  ship  by  this  train. 

The  stations  from  which  the  petitioners  ship  are  located  within 
comparatively  short  distances  of  each  other.  The  schedule  on 
which  it  would  be  necessary  to  operate  a  train  to  meet  the  pe- 
titioners' requirements  would  not  admit  of  its  picking  up  freight 
after  leaving  Florence,  the  last  station  from  which  the  petitioners 
ship.  The  company,  therefore,  would  have  no  opportunity  in 
operating  the  train  to  add  to  its  revenue  by  shipments  from  other 
stations.  Those  shipping  from  the  petitioners'  stations  would 
appear  to  be  placed  by  the  operation  of  the  train  in  an  advanta- 
geous position  as  compared  with  those  shipping  produce  from 
stations  between  Florence  and  Jersey  City. 

To  order  this  operation  as  a  part  of  the  company's  regular 
freight  service,  with  avoidance  of  discrimination  against  com- 
petitive shippers,  and  as  a  reasonable  requirement  of  the  com- 
pany, it  should  appear  that  shipments  from  the  petitioners' 
stations  would  be  sufficient  in  quantity  to  assure  a  reasonable  re- 
turn to  the  company  at  its  regular  tariff.  This  does  not  appear 
to  the  satisfaction  of  the  Board  in  the  record  before  it. 

While  the  record  does  not  show  such  material  and  numerous 
delays  in  the  operation  of  the  train  by  which  the  petitioners  ship 
as  to  justify  a  finding  that  the  service  now  generally  afforded 
is  inadequate,  it  does  appear  that  last  season  there  were  some 
delays  in  reaching  Jersey  City.  A  delay,  comparatively  brief, 
which  in  the  transportation  of  ordinary  freight  would  not  in- 
juriously affect  shippers,  may  materially  affect  sales  by  the  pe- 
titioners of  their  produce.  The  Board,  therefore,  recommends  to 
the  Pennsylvania  Eailroad  Company  that  it  make  a  particular 
effort  to  maintain  the  schedule  of  the  train  now  used  by  the 
petitioners. 

With  the  above  recommendation  the  petition  will  be  dismissed. 
An  order  will  so  enter. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President ;  John  J.  Treacy,  John  W.  Slocum,  Conmiissioners, 
P.U.R.1916B. 
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NBW  JERSEY  BOARD  OF  PI7BUC  UTILITY  0OHBaSSIONB»S. 

BELL  ELECTEIC  MOTOB  COMPANY 

V. 

PUBLIC  SERVICE  ELECTRIC  COMPANY. 

Boies  -*  ElecMcUy  —  IdgMing  current  from  motor  generator^ 

1.  Service  for  an  electric  sign  and  for  ordinary  factory  illumina- 
tion, whether  furnished  directly  from  the  mains  of  an  electric  company 
or  through  the  medium  of  a  motor  generator  mI,  should  be  charged 
for  in  aooordanoe  with  the  regiilar  lighting  soheduk. 
Uates  —  Electricity  —  Teetinff  lamps, 

%,  Testing  lamps  used  for  testing  coils  and  also  for  the  illumina- 
tion of  a  machine  in  which  the  coils  are  wound,  the  current  for  which 
is  supplied  by  the  motor  generator  set,  need  net  be  elassed  as  lighting. 

tJuly  ^7,  1916.1 

Complaint  that  respondents,  w  electric  company,  lias  Botified 
the  petitioner  that  the  uae  of  current  from  a  nfptor. generating 
set  for  ligbting  purposes  will  be.  discontinued,  unless  arrange- 
ments are. made  to  pty  for  current  U3ed  by  the  motor, at  the  regu- 
lar lighting  rate;  dismissed. 

Appearances :  G,  M.  Coddington  and  P..  Q.  Oliver  for  the 
p^titioiier;  L.  P.  H.  Gilmour  for  the  company. 

By  the  Commission:  In  the  complaint  made  by  the  Bell 
Electric  Motor  Company  in  this  case  before  the  Board,  it  appears 
that  the  petitioner  is  operating  a  factory  at  Qarwood,  New  Jersey, 
using  approximately  25  horse-power  motors  supplied  with  cur^ 
rent  by  the  Public  Service  Electric  Company.  Service  is  being 
paid  for  in  accordance  with  the  Standard  Uniform  Betail  Power 
Eate. 

In  the  construction  of  the  product  turned  out  by  this  company, 
it  is  necessary  to  use  direct  current  for  testing  purposes,  and,  on 
this  account,  the  petitioner  has  installed  a  direct  current  gener- 
ator driven  by  alternating  current  motor,  which  in  turn  receives 
current  from  the  Public  Service  Electric  Company^s  line.  The 
direct  current  is  also  used,  in  addition  to  testing,  for  a  limited 
amount  of  battery  charging  and  for  electric  lighting. 

It  was  testified  that,  in  addition  to  the  motors  installed,  there 
was  an  electric  sign  on  the  roof  of  the  building,  and  a  number  of 

P.U.R.1915E. 
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lightaf  used  fdr  testing  coild,  whiclj  Meere  also  ufieA,' however,  fbt 
furnishing  light  at  the  tdabhitoes  at  eertain  tim^  These  la«npA 
appear  to  be  eleven  or  twelve  in  number,  and,  en  aceoimt  of  th^ 
testing  work,  direct  current' was  essential. 

It  was  testified'  thdt  the  electric  slign  opertft^  from  dark  until 
11  or  12  o'clock  at  night,  or,  in  other  words,  during  the  usual 
lighting  h6urs.' 

Current  for  the  siglft  and  ^r  the-teking  lamps  waa  furnished 
from  flie  Inotor  generator  set. 

Complaint  arises  because  the  respondent  hais  noti'fied  the  pe^ 
titioner  that  the  use  of  current  fr6in  Ae  motor  generating  eet  f  or 
lightii^  purpoBes  will-  have'  to  bel  discontinued  unless  arrange- 
ments are  made  to  pay  for  current  used  by  the  motor  at  the  regu- 
lar lighting  rates.  • 

The  facts  in  thi«  case  are  not  in  dispute,  and  itonerely  becomes 
necessary  to  pass  upon  the  application  of  the^  rate  schedules. 

Rates  for  electric  lighting  servicA  must  take  into  account  the 
effect  which  such  service  has  upon  the  peak  load  of  the  plant*  - 

The  conditions  governing  rates  have  been  gone  into  in  consider- 
able detail  in  a  memorandum  on  the  minimum  charge  for  electric 
lighting  issiled  by  the  Board  in  1012.  There  it  wb  stated  l^at 
costs  of  funuBhing  all  semce  readily  fall  into  three  general 
elasses: 

(1)  Tholse  whidi  are  porc^rtional  to  the  number  of  customers ; 

(2)  Those  which  are  proportional  to  the  iDiaxin^im  demand 
made  by  the  oonsumer  at  the  time  of.  the  maKinrnm  load  upon,  the 
pboit; 

(8)  Those  whifoh  are  proportional  to  the  number  of  kw.  hrs. 
used* 

The  first  class  of  costs  is  readily  understood  and  amounts  to 
approximately  $10  or  $12  per  annum. 

The  proper  proportion  of  the  second  class  of  costs  to  be  charged 
against  any  particular  customer  will  depend  very  largely  on  the 
time  of  day  when  such  demand  for  service  occurs. 

It  is  well  understood  that  the  maximum  demand  or  peak  load 
upon  the  ordinary  generating  plant  is  caused  by  the  lighting  load, 
and  rates  of  charge  take  into  account  the  fixed  charge  based  upon 
the  capacity  of  the  plant. 

In  the  early  days  of  the  electric  lighting  industry,  generating 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


250  NEW  JERSEY  BD.  OF  PUBLIC  UTILITY  COMBS. 

plants  operated  only  from  dusk  to  midnight^  or  at  most  from  dusk 
to  daylight  the  next  morning.  Later,  electric  current  was  sold 
for  the  operation  of  motors,  and  as  the  fixed  charges  were  ordi- 
narily covered  in  the  rate  charged  for  electric  lighting,  the  rates 
charged  for  power  used  in  ordinary  daylight  hours  were  less  by 
the  amount  of  the  fixed  charges. 

As  the  electric  power  business  has  grown,  the  rates  for  electric 
lighting  have  been  reduced,  due  to  better  cyperating  efficiency  and 
to  the  sharing  of  the  fixed  charges  by  the  power  customers,  to  a 
greater  or  less  extent. 

In  no  case,  however,  does  it  appear  that  the  peak  load  upon 
the  plant  caused  by  the  power  has  exceeded  the  peak  caused  by 
the  lighting  load. 

It  appears  that  the  company  has  provided  a  special  supplement 
to  its  regular  power  schedule,  which  allows  a  customer  having 
more  than  50  h.  p.  to  supply  themselves  with  light,  providing  the 
total  lighting  did  not  exceed  50  per  cent  of  the  connected  load. 
(The  total  connected  load  is  21.5  h.  p.  [Test.,  May  25,  1915,  p. 
21]  ;  the  lighting  load  is  about  3  kilowatts,  or  about  ^  of  the  total 
load.) 

Clearly,  the  Bell  Electric  Motor  Company  does  not  come  under 
the  class  of  customers  to  whom  the  special  conditions  pertain. 

[1]  The  only  question  remaining,  then,  is  as  to  whether  the 
charge  for  service  supplied  to  the  electric  sign  should  be  at  the 
lighting  rate  or  the  power  rate. 

Testimony  of  May  26, 1915,  p.  6,  was  to  the  effect  that  the  sign 
was  lighted  about  dark  and  runs  until  about  11  o'clock;  that 
there  were  "possibly  six  or  seven  lamps"  used  for  ordinary  illumi- 
nation, and  that  twelve  girls  were  provided  with  leads  for  testing 
polarity. 

It  was  further  testified  (p.  6)  that  the  leads  of  the  testing 
lamps  are  hooked  together,  and  the  lights  used  for  illumination 
after  dark. 

To  allow  the  Bell  Electric  Motor  Company  to  obtain  illumina- 
tion service  at  power  rates  would  be  an  unjust  and  undue  dis- 
crimination against  other  lighting  customers.  Service  for  the 
electric  sign  and  for  the  ordinary  factory  illumination,  whether 

famished  directly  from  the  mains  of  the  electric  company  or 
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through  the  medium  of  a  mbtor  generator  set,  should  be  charged 
in  accordance  with  the  regular  lighting  schedule. 

[2]  In  view  of  the  fact  that  direct  current  is  necessary  for 
testing  out  of  coils,  and  that  such  testing  is  done  at  the  machines 
where  the  coils  are  wound,  it  does  not  appear  improper  to  utilize 
the  same  lamps  for  illuminating  purposes,  and  under  all  the  cir- 
cumstances, the  Board  does  not  think  it  is  requisite  that  the  test- 
ing lamps  be  classed  as  "lighting.'* 

It  will  be  to  the  advantage  of  the  Bell  Electric  Motor  Company 
to  have  the  sign  and  the  ordinary  office  lighting  supplied  directly 
from  the  company's  mains,  and  a  separate  meter  should  be  in- 
stalled by  the  company  for  this  purpose,  and  current  supplied 
through  this  meter  charged  for  at  the  regular  lighting  rates. 

The  complaint  is,  therefore,  dismissed,  and  an  order  to  this 
effect  will  enter. 

Board  of  Public  Utility  Conmiissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treacy,  John  W.  Slocum,  Commissionenu 


KEW  JSRSET  COURT  OP  ERRORS  AND  APPEALS. 

PUBLIC  SERVICE  GAS  COMPANY 

V. 

BOABD  OF  PUBLIC  UTILITY  COMMISSION  et  aL 

(—  N.  J.  — ,  94  Atl.  634.) 

Certiorari -^  G€is -^  Rate  order, 

1.  Certiorari  to  set  aside  an  order  of  the  Public  Utility  Commis- 
sion, made  in  the  exercise  of  a  discretion,  fixing  the  rate  to  be  charged 
the  public  for  gas,  is  the  proper  remedy  of  municipalities  which  claim 
that  the  order  is  erroneous  in  fixing  too  high  a  rate. 

Taluation  —  Going  value  —  Rate  inquiry, 

2.  The  going  value  of  a  gas  utility  should  be  allowed  in  valuing  its 
property  for  rate-making  purposes,  to  the  extent  that  it  represents  the 
fair  present  value  of  all  the  elements  of  its  intangible  property,  includ- 
ing the  right  under  its  franchise  to  use  its  property  for  the  purposes 
of  its  incorporation  and  in  the  public  streets  where  it  is  locally  author- 
ized to  go,  but  excluding  the  commercial  value  of  the  franchise. 

Yahiation  —  Franchise  —  Effect  of  failure  of  state  to  regulate  rate, 

3.  In  valuing  the  property  of  a  gas  utility  for  rate-making  purposes, 
no  allowance  can  be  made  lor  the  commercial  value  of  a  nonexclusive 
franchise,  on  the  theory  that  the  utility  has  a  property  right  to  con* 
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tinue  to  «h«rge  high  rates  whidi  hare  ac^rded  a  -ptfip^itf  valtM  t»'  tfie 
franchise,  as  reflected  ia  <he  market  value  oi  Its  aoeor^ieB^  aa  a  result 
of  the  failure  of  the  state  to  enforce  its  righte  to  regulate  rateSf  since 
such  failure  does  not  preclude  the  state  from  fixing  a  lower  reasonable 
rate. 
Tahuitiim  —  IPirandkise  —  lUite  inqftclii/ . 

4.  ISie  fact  that  the  charter  right  of  a  gas  utility  to  eharge  reasona- 
ble rates  sufficient  to  yield  a  net  profit  of  8  per  cent  on  the  value  of  its 
property  is  a  valuable  property  right  affords  no  ground  for  making  an 
allowance  for  the  commercial  value  of  the  nonexclusive  franchise  in 
ascertaining  the  value  of  the  utility's  proper^  for  rata-making  pur- 
poses. 

[June  14,  1916.] 

Rehbabing  on  appeal  by  a  public  utility  company  from  a 
judgment  of  the  Supreme  Court  affirming  on  its  writ  of  certiorari 
an  order  by  the  Public  Utilities  Commission  fixing  the  rates  to 
be  charged  the  public  for  gas ;  judgment  affirmed. 

The  judgment  of  the  supreme  court  dismissing  writs  of  certio- 
rari by  municipalities  as  not  being  the  proper  remedy  to  obtain 
relief  from  the  order  was  reversed  and  the  order  affirmed  on  their 
writs  on  a  rehearing  on  their  appeal.  See  post,  P.  U.  R.  1915, 
—  N.  J.  r— ,  9^  Atl..  127.  For  former  opinion  on.whic^  rehear^ 
ings  were  granted,  see  —  N.  J.  — ,  92  Atl.  606. 

Appearances:  Frank  Bergen  for  appellant;  Qeorge  L.  Eeoord 
for  appellees. 

White,  J.,  delivered  the  opinion  of  the  court: 

This  case  and  the  two  city  appeals  (Nos.  3  and  4  of  this  term) 
present  appeals  by  two  municipalities^  upon  one  side,  and  1^  jbl 
public  utility  company,  on  the  other,  from  the  judgmeut  of  the 
supreme  court  with  respect  to  an  order  by  the  Public  Utilities 
Commission  fixing  the  rate  to  be  charged,  the  public  for  gas  by  the 
utility  company  in  a  district  which  indudesthe  two  mupicipjati- 
ties. 

[1]  I  am  unable  to  agree  with  the  supreme  court  that  oertio- 
riari  is  not  the  municipalities'  remedy  in  their  cases.  I  know  of 
no  other  remedy,  and,  of  course,  it  cannot  be  that  they  have  none. 
The  Commission  has  fixed  a  rate  of  90  cents,  and  the  municipali- 
ties are  dissatisfied  with  the  order  fixing  that  rate.  They  think 
the  rate  fixed  is  too  high,  just  as  the  utility  company  thinks  the 
rate  too  low.    Neither  can  bring  mandamus^  because  the  Utilities 

P.U.R.1916E. 
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CommissiiDji  is  vested  foy  law  with  a  discretioix  in  fixing  the  rate. 
It  would  be  like  ajaking  the  court  to  mandaxaiia  or  order  a  jury  to 
agree  upon  a  certain  smaller  named  sum  as  its  verdict  in  a  case 
where  a  question  of  fact  involving  the  amount  of  the  verdict  was 
to  be  decided.  The  verdict  rendered  might  be  too  high  or  too  low 
to  accord  with  the  legal  principles  governing  the  case ;  but,  while 
a  question  of  fact  xemains,  a  mandamus  or  a  court  direction  is  out 
of  the  question.  The  remedy  is  to  set  the  verdict  aside.  So  here 
the  remedy  is  to  set  the  Commiasion's  order  aside  because  errone- 
ous, and  the  proper  procedure  to  accomplish  this  is  by  certiorari, 
irrespective  of  whether  the  claim  is  that  the  rate  fixed  is  too  high 
or  too  low.  I  thinkj  therefore,  that  the  municipalities'  cases  can* 
not  be  dismissed  upon  the  ground  stated  by  the  supreme  court, 
and  that,  that  court  having  in  fact  passed  upon  the  facts  involved* 
we  should,  as  it  seems  to  me,  now  consider  these  cases  also  upon 
the  merits. 

Two  principal  questions  are  involved  in  the  cases  before  us: 
One,  Was  it  improper  to  allow  an  element  of  "going  value"  in 
coming  to  a  valuation  of  the  property  of  the  utility  company  to  be 
protected  in  a  rate-making  order?  Ajid  the  other,  Was  it  imr 
proper  to  exclude  the  element  of  the  commercial  value  of 
the  franchise  (not  an  exclusive  one)  in  reaching  such  valua- 
tion {  The  nmnicipalities  maintain  the  affirmative  of  the  first 
proposition,  and  the  gas  company  the  affirmative  of  the  second. 

[2]  Taking  up  the  first  inquiry:  It  is  quite  evident  from  the 
testimony  and  from  the  findings  of  the  supreme  court  that,  with 
the  exception  of  the  conunercial  value  of  the  franchise,  the  term 
''going  value"  in  these  cases  embraced  what  the  Commission 
thought  was  the  fair  present  value  of  all  of  the  elements  of  the  in- 
tangible property  of  the  gas  company,  including  the  necessar\ 
spark  of  life  represented  by  adequate  permission  to  use  its  prop- 
erty for  the  purposes  of  its  incorporation  and  in  the  public  streets 
where  it  was  locally  authorized  to  go.  To  this  extent  I  think  the 
property  of  the  gas  company  is  entitled  to  protection  in  rate-mak- 
ing orders,  because  a  failure  of  such  protection  permits  confisca- 
tion. I  agree,  therefore,  with  the  view  of  the  Commission  upon 
this  point  To  value  the  present  mere  physical  property  of  the 
company  in  absolute  disregard  of  its  previously  discharged  bur- 
dens assumed  and  performed  in  the  public  interest  and  clearly 
P.U.R.1916E. 
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contemplated  by  the  legislation,  by  which  it  was  invited  to  enter 
upon  the  public  service,  is,  in  my  judgment,  confiscatory.  Like- 
wise, to  value  it  without  considering  it  as  endowed  with  its  life- 
giving  permission  to  continue  its  public  functions  would  be  con- 
fiscation. 

I  therefore  favor  an  aflBrmance,  upon  the  merits,  of  the  order  of 
the  Commission  in  the  cases  wherein  the  cities  of  Paterson  and 
Passaic  complained  that  "going  concern  value"  had  been  used  as 
an  element  of  value  in  establishing  the  rate. 

[3]  Coming  now  to  the  gas  company's  appeal,  wherein  the 
co^iplaint  is  that  an  additional  value  of  the  franchise  (apart  from 
its  life  giving  function  to  the  company's  other  property),  and 
dependent  upon  earnings  present  and  prospective  of  the  company, 
was  not  included,  I  incline  to  the  opinion  that  the  Commission 
took  the  proper  view  of  this  point  also. 

I  take  it  that  this  claim  must  resolve  itself  into  dependence 
upon  one  or  both  of  two  propositions,  viz.:  (1)  That  the  gas 
company  has  a  property  right  to  continue  to  charge  unreasonably 
high  rates  in  the  future  because  of  the  present  market  value  of  its 
securities  as  a  result  of  its  having  been  suffered  to  do  so  in  viola- 
tion of  its  charter  obligations  in  the  past;  or  (2)  that  its  charter 
right  to  charge  reasonable  rates  is  of  itself  a  valuable  property 
right  which  must  be  permitted,  under  the  guise  of  its  own  protec- 
tion, to  enlarge  itself  into  a  right  to  charge  unreasonable  rates. 

Taking  up  the  first  of  these  propositions:  It  is  not  questioned 
that  the  universally  acknowledged  obligation  of  the  gas  company 
to  serve  the  public  at  reasonable  rates  reserves  to  the  public  (the 
state)  the  right  to  regulate  the  rates  to  be  charged  so  that  they 
shall  conform  to  this  obligation.  It  follows  as  a  necessary  corol- 
lary that  the  franchise  of  the  gas  company  to  charge  rates  is  at  all 
times  subject  to  this  right  of  the  state  to  so  regulate  them.  That 
the  granted  franchise  to  charge  rates  is  a  property  right  protected 
by  law,  which  cannot  be  destroyed  or  impaired,  except  by  due 
process  of  law  and  upon  compensation,  and  that  it,  as  an  element 
^i  property  value  (dependent  in  amount  upon  the  rate  permitted 
and  likely  to  be  permitted  to  continue),  is  subject  to  taxation, 
seems  to  me  to  be  quite  apparent ;  but  that  this  fact  should  not  be 
held  to  work  a  forfeiture  of  one  of  the  conditions  of  the  grant, 

viz.,  that  the  state  should  have  the  right  at  all  times  to  require 
P.U.R.1915E. 
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that  the  rates  charged  shall  be  reasonable,  seems  to  me  to  be  equal- 
ly clear.  A  man  might  build  a  hotel,  20  stories  high,  at  the 
seashore,  and  so  arranged  that  nearly  half  of  its  guest  rooms  have 
an  unobstructed  ocean  exposure  and  view  to  the  southwest  over 
his  neighbor's  land,  and  the  probabilities  may  seem  to  indicate 
that  by  reason  of  lack  of  demand  for  additional  hotel  accommoda- 
tions, or  inability,  or  lack  of  inclination,  of  the  neighbor  to  build, 
this  exposure  and  view  would  continue  uninterrupted  for  a  long 
time,  and  by  reason  of  this  advantageous  exposure  the  hotel  might 
be  very  profitable,  so  that  it  had  a  fair  market  value  of  $2,000,- 
OOO.  No  one  would  doubt  that  it  could  not  be  condemned  and 
taken  by  the  state  or  the  municipality  for  any  public  purpose 
without  the  owner  being  paid  this  market  value,  nor  could  he 
doubt  that  it  was  subject  to  be  taxed  at  this  value;  but,  on  the 
other  hand,  no  one  would  contend  that  the  owner  had  thereby 
acquired  a  right  to  prevent  his  neighbor  from  building  a  like 
hotel,  20  stories  high,  on  his  own  land,  shutting  off  the  ocean  ex- 
posure and  view  of  the  first  one,  although  the  effect  of  his  so  doing 
would  be  to  decrease  the  market  value  and  the  tax  value  of  the 
first  one  by  $1,000,000.  If  in  fact  the  first  hotel  had  been  sold 
in  the  interim  for  $2,000,000,  this  circumstance  would  not  in  any 
respect  alter  the  ultimate  result. 

So  in  the  case  of  a  gas  franchise,  subject,  as  here,  to  reasonable 
rate  regulation  by  the  state,  it  is  quite  evident  that  if  the  state  for 
what  reason  soever  (and  many  may  be  thought  of)  omits  for  a 
great  number  of  years  to  enforce  its  rights,  and  thus  allows  the 
company  to  charge  unreasonably  high  rates,  and  there  seems  every 
likelihood  that  this  permission  of  omission  would  continue,  the 
property  value  of  the  franchise  in  the  open  market,  as  reflected  by 
the  market  value  of  the  company's  stock,  would  be  much  higher 
than  it  would  be  if  the  state  had  at  all  times  and  consistently  en- 
forced its  rights,  and  there  was  every  prospect  that  it  would 
continue  to  do  so.  Assuming,  for  the  purpose  of  illustration,  that 
an  unreasonably  high  rate  has  been  charged  by  this  company  in 
the  past,  upon  what  theory  can  it  be  contended  that,  because  of 
this  permissive  omission  on  the  part  of  the  state  in  favor  of  the 
company,  during  all  these  years  the  state  has  now  forfeited  the 
rights  of  the  public  to  enforce  a  condition  which  it  was  always 
the  duty  of  the  company  to  perform,  whether  the  state  compelled 
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it  to  do  SO  or  v^t  i  I  think  there  Unpne.  I  ai^j^B^  it  may  fair* 
ly.be  assumed  that  with  all  tbe.otjber  conditi9i]iS  9;xactly  as  they 
wore  in  thie  case  at  the  time  of  the  order,  if.  the  r^t^  charged  hy 
this  company  in  the  district  ii^. question  befpre .the  order  had  I^een 
$1,40  instead  of  $1-10,  the  claim  of  the  company  to  be  allowed 
for  value  of  franchise  would  have  been  at  least  double  in  amount 
what  it  now  is^  and  that  the  hi^er  property  yaluej^  aa  indicated 
by  market  value  of  securities  and  by  y^lu^tion.of  frfmchise  fpr 
taxation,  would  have  more  than  substantiated  such  enlarged  claim. 
Clearly  no  part  of  such  increase  of  claim  cy>uld  have  any  proper 
foundation  for  consideration  in  arriving  at  a  just  and  re^sonaUe 
rate,  although  it  would  have  all  the  property  right  backing  now 
urged  for  the  present  claim. 

I  think  we  may  properly  conclude,  theref ore,  that  the  charging 
of  unreasonably  high  ra^  i|i  the.psist^  if  they  have  been. so 
charged,  can  furnish  no  ground  for  the  continuation,  pf  the3e 
rates  in  the.  future^  and  this  although  a  shrinkage  of  commercial 
and  taxing. value  of  the  fi^anch^e  wiU  be  the  resplt  ,of  th^  s^tjate's 
enforceme!Q,t  of  its  oontract, right  to  require  tl^e  r^teatp  be  re^i^n- 
able  in  .the  future, 

[4].  Ta)^i^g  up.  th<5  seooml  proposition,  thaX  tl^e  cqmpanyV 
charter  right  to  charge  reasonable  rates  is  in  itcie}f  a  valuable 
property  right  entitled  to  cpnsideration  in  rate  making^  I  suppose 
it  must  be  conceded  that  the  francljiise  to  charge  as  a  ^^reasouable 
rate,"  suflScient  to  yield  a  net  profit  of  8  per  cent  on  the  value  of 
the  company's  properly,  as  allowed  and  established  respectively 
by  the  findings  of  the  Utilities  Oommission  in  this  case,  is  a  very 
\  aluable  property  right.  Certainly  I  think  it  is.  That  this  val- 
uable privilege  is  the  company's  is  beyond  question.  That  it  is 
property  is  undoubted.  That  the  law  protects  it  against  confis- 
cation and  subjects  it  to  taxation  follows  as  a  noatteir  of  course. 
But  that  this  valuable  property  right  to  chaxge  '^reasonable  rates" 
should,  by  virtue  of  its  own  existence,  have  the  effect  of  convert- 
ing itself  into  a  still  moi-e  valuable  property  right  to  charge  "un- 
reasonable rates,*'  is,  of  course,  preposterous.  Presumably  the 
uaoorporators  went  into  this  public  utility  business  because  they 
expected  that  their  charter  privilege  to  charge  "reason^iMe  rates" 
for  the  gas  they  were  to  manufacture,  distribute,  and  sell  would  be 
a  valuable  one,  but  that  fact,  and  the  fact  that  it  has  become  so^ 
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cannot  have  the  effect  of  altering  the  terms  of  the  contract  made 
with  the  state.  The  mere  statement  of  this  proposition  is  sufE- 
ciently  convincing,  but,  if  anything  more  were  needed  a  glance  at 
the  absurd  practical  result  of  the  contrary  view  would  be  illumi- 
nating. If  the  franchise  to  charge  90  cents  in  order  to  pay  8  per 
cent  on  the  value  of  the  company's  property,  not  including  the 
franchise,  is  worth  $1,000,000,  and  must  be  included  and  have  8 
per  cent  paid  on  it  also,  the  rate  would  have  to  be  $1  instead  of 
90  cents;  but,  if  the  company  has  the  property  right  to  charge  $1, 
tie  franchise  is  worth  $2,000,000  instead  of  $1,000,000,  and  so 
the  rate  must  be  $1.10  in  order  to  pay  8  per  cent  on  this  addition- 
al  million,  and  so  on  indefinitely. 

That  the  company's  contract  with  the  state  to  charge  "reason- 
able rates"  cannot  be  thus  evaded  is,  of  course,  quite  obvious. 
The  plain  fact  is  that  the  commercial  value  of  the  company's 
property  right  in  its  franchise  can  have  no  effect  in  fixing  the 
rate  it  can  charge,  because  by  the  terms  of  its  contract  with  the 
state  the  stream  of  its  franchise  value  arises  from  the  spring  of  its 
right  to  charge  "reasonable  rates,"  and  in  the  very  nature  of 
things  no  stream  can  rise  higher  than  its  source. 

For  the  reasons  above  stated,  I  concur  in  the  affirmance  of  the 
judgment  of  the  supreme  court  in  the  gas  company's  appeal. 

Gummere,  Ch.  J.,  and  Parker,  Bergen,  and  Vredenburgh, 
JJ.,  dissent. 


OTBW  YORK  PtJBMC  SERVICB  COMMISSION,  SBOOND  DISTRICT. 

IN  BE  BUFFALO  GENERAL  ELECTRIC  COMPANY. 
[Decision  No.  220;  Case  No.  4911.} 

Consolidation,   merger   and  sale '^  Authorization  »^  Condition. 

Upon  the  merger  of  an  electric  company  which  had  sold  electricity 
principally  at  wholesale,  into  anotlier  company  which  had  previously 
sold  electricity  at  retail,  purchasing  its  supply  from  the  first  company, 
the  latter  company  was  authorized  to  issue  securities  for  the  outstand- 
ing stock  of  the  first  company  and  to  guarantee  the  payment  of  the 
interest  on  its  bonds,  the  companies  being  required  to  write  off  a  sub- 
stantial portion  of  the  intangible  value  represented  by  the  stock  of  the 
P.U.R.1915E.  17 
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merged  company  which  had  not  been  issued  for  cash  or  an  equivalent  in 
property. 

fJune  24,  1915.] 

Application  by  two  electric  companies  for  permission  to 
merge  or  consolidate  and  for  the  issue  of  securities  to  effect  the 
merger;  granted  upon  condition  that  the  companies  write  off  a 
substantial  portion  of  the  intangible  value  represented  by  the 
stock  of  one  of  the  companies  which  had  not  been  issued  for  cash 
or  an  equivalent  in  property. 

Appearances:  Kenefick,  Cooke,  Mitchell,  &  Bass  (by  Mr. 
Kenefick)  for  the  petitioner ;  Norton,  Penney,  Spring,  &  Moore 
(by  Mr.  Penney)  for  International  Kailway  Company;  H.  D. 
Sanders,  Assistant  Corporation  Counsel,  for  the  city  of  Buffalo ; 
Henry  W.  Killeen,  in  person ;  Shire  &  Jellinek  (by  Mr.  Cole)  for 
George  J.  Meyer  and  certain  other  taxpayers  of  Buffalo ;  Clark  H. 
Hammond  for  stockholders  of  Buffalo  General  Electric  Company 
and  the  Cataract  Power  &  Conduit  Company ;  William  Burnett 
Wright,  Jr.,  for  Central  Council  Business  Men's  &  Taxpayers' 
Association;  Frank  C.  Perkins,  as  a  member  of  the  committee 
from  the  Main  Street  Business  Men's  Association,  the  Connect- 
icut Street  Business  Men's  Association,  and  Central  Council  Busi- 
ness Men's  &  Taxpayers'  Association. 

Carr»  Commissioner:  This  is  an  application  of  the  Buffalo 
General  Electric  Company  for  permission  to  do  the  following 
things : 

(a)  To  acquire,  purchase,  and  hold  the  outstanding  capital 
stock  of  the  Cataract  Power  &  Conduit  Company ; 

(b)  To  issue  certain  bonds  and  stock  for  the  purpose  of  acquir- 
ing the  capital  stock  of  the  Cataract  company ; 

(c)  To  guarantee  the  payment  of  the  outstanding  first  mort- 
gage bonds  of  the  Cataract  Power  &  Conduit  Company  dated  Jan- 
uary 1,  1897,  aggregating  $1,384,000 ; 

(d)  For  consent  to  merge  or  consolidate  the  Buffalo  General 
Electric  Company  and  the  Cataract  Power  &  Conduit  Company ; 

(e)  For  permission  to  operate  the  combined  properties  under 
the  franchise  of  the  Buffalo  General  Electric  Company  in  accord- 
ance with  the  provisions  of  a  resolution  of  the  common  council  of 

the  city  of  Buffalo  adopted  on  January  20-25,  1915. 
P.U.R.1915E. 
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The  Cataract  Power  &  Conduit  Company  has  filed  a  separate 
petition  joining  in  the  application  of  the  Buffalo  General  Electric 
Company  hereinbefore  referred  to,  A  hearing  on  the  matter  was 
duly  held  in  the  city  of  Buffalo  on  May  24,  1915,  at  which  time 
the  companies,  including  the  International  Eailway  Company, 
the  city  of  Buffalo,  and  other  customers  of  the  companies  in  the 
city  of  Buffalo  and  citizens  of  that  city,  were  represented  in  per- 
son and  by  counseL 

On  the  hearing  there  was  some  opposition  to  the  proposed 
merger  or  consolidation,  on  the  ground  that  the  interests  of  the 
city  had  not  been  properly  protected.  Under  the  provisions  of 
the  franchise  under  which  the  Cataract  company  is  operating,  it 
had  no  authority  to  transfer  or  assign  the  franchise,  or  to  consoli- 
date or  merge  with  any  other  corporation,  without  the  consent  of 
the  common  council  of  the  city  of  Buffalo.  This  franchise  was  to 
run  for  thirty-six  years  from  the  date  of  its  acceptance  by  the 
company  to  which  it  was  issued,  to  wit,  the  Niagara  Falls  Power 
Company,  and  it  was  accepted  by  that  company  on  January  14, 
1896.  This  was  thoroughly  discussed  in  the  rate  case,  3  P.  S.  C. 
E.  (2dDist.  N.  »)  656. 

The  petition  sets  forth  that  the  Buffalo  General  Electric  Com- 
pany has  for  some  time  been  negotiating  for  the  pur Aase  of  the 
stock  of  the  Cataract  Power  &  Conduit  Company  so  as  to  effect  a 
merger  or  consolidation  of  the  two  companies,  and  that  options 
have  been  secured  for  the  purchase  of  more  than  two  thirds  of  the 
stock  at  a  price  of  not  less  than  $140  nor  more  than  $145  per 
share,  dependent  upon  the  net  value  of  the  liquid  assets  of  the 
Cataract  company  as  the  same  existed  on  December  1,  1913,  and 
at  that  time  the  liquid  assets  amounted  to  approximately  $41  per 
share  on  the  capital  stock  of  the  Cataract  company  authorized 
and  outstanding.  Incidental  to  this  merger  application,  these  two 
companies  have  filed  petitions  in  case  No.  2590,  seeking  certain 
modifications  of  the  orders  made  by  this  Conamission  in  the  rate 
case  under  date  of  April  2,  1913,  and  June  18,  1913.  A  careful 
investigation  of  the  franchise  situation  as  regards  the  Cataract 
company  would  seem  to  indicate  that  all  of  the  rights  of  the  city 
under  that  franchise  have  been  thoroughly  protected  and  safe- 
guarded in  the  modifications  which  have  been  made  by  the 
resolution  of  the  common  council  hereinbefore  referred  to  author- 

P.U.R.1915E. 
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izing  the  merger  or  consolidation  of  the  companies,  so  that  it  is 
apparent  to  the  Commission  that  the  city  has  not  been  placed  at 
any  disadvantage  in  case  the  merger  should  be  permitted.  We  say 
this  advisedly,  because  of  the  statements  which  were  made  on  the 
hearing  that  the  city  officials  of  the  city  of  BuflFalo  had  signally 
failed  in  their  duty  to  safeguard  the  interests  of  the  city  in  all 
the  negotiations  which  had  extended  for  nearly  a  year  between  the 
city  and  the  companies,  looking  to  the  adjustment  of  the  rate  sit- 
uation in  the  city  of  Buffalo. 

The  situation  of  these  two  corporations  in  the  city  of  Buffalo, 
while  set  forth  at  great  length  in  the  rate  cases,  may  be  again  re- 
ferred to  briefly  in  this  opinion.  The  electric  energy  which  is  used 
by  these  companies  in  the  city  of  Buffalo  is  obtained  from  the 
JTiagara  Falls  Power  Company.  At  the  time  the  rate  cases  were 
pending  the  Cataract  Power  and  Conduit  Company  sold,  and  at 
the  present  time  it  sells,  electric  energy  at  wholesale,  obtained 
from  the  Niagara  Falls  Power  Company,  in  the  city  of  Buffalo ; 
and  the  Buffalo  General  Electric  Company  in  turn  sells  electric 
energy  which  it  purchases  from  the  Cataract  company,  at  retail 
in  said  city.  In  some  instances  the  former  company  also  does 
some  business  which  might  properly  belong  to  the  Buffalo  General 
Electric  Company  when  considering  the  sale  of  energy  at  retail 
as  distinguished  from  wholesale.  The  Cataract  company  sells  a 
large  amount  of  its  power  to  the  Buffalo  company,  and  in  many 
respects  it  might  properly  be  considered  as  the  middleman  in  the 
sale  and  distribution  of  the  electric  energy  generated  by  the 
Niagara  Falls  Power  Company  and  sold  in  the  city  of  Buffalo. 
As  was  stated  in  the  opinion  of  this  Commission  in  the  Canadian- 
American  Power  cases  (opinion  No.  169,  p.  9)  :  "The  Cataract 
Power  &  Conduit  Company  has  no  true  economic  place  in  Buffalo. 
The  Buffalo  General  Electric  Company  or  some  other  corporation 
should  be  the  sole  distributing  company.  The  Niagara  Falls 
Power  Company,  both  Canadian  and  American,  should  sell  power 
to  that  company  at  the  lowest  price  consistent  with  expenses,  in- 
vestment, and  maintenance."  There  is  no  reason  why  the  business 
in  the  city  of  Buffalo  cannot  be  handled  as  well  by  one  company 
as  two ;  and  in  fact  it  is  the  general  experience  that  in  situations 
of  this  sort  it  is  undoubtedly  better  for  all  concerned,  the 
public  as  well  as  the  companies,  if  there  is  but  one  concern  dis- 
tributing electric  energy  in  the  community.  Particularly  is  this 
P.U.R.1915E. 
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true  if  the  profits  of  the  middleman  are  wiped  out  and  the  public 
is  permitted  to  participate  in  the  benefits  thus  obtained.  While 
it  is  true  that  the  two  companies  in  question  do  not  at  the  present 
time  compete  with  each  other  to  any  extent,  yet  it  may  readily  be 
imagined  that  a  situation  might  arise  whereby  there  would  be 
severe  competition  between  them  whidi  might  create  serious  diffi- 
culties. 

If  the  plan  proposed  is  approved  by  this  Commission,  the  Buf- 
falo company  will  only  issue  new  securities  of  equal  par  value  to 
the  $2,000,000  par  value  of  the  common  stock  of  the'  Cataract 
Power  &  Conduit  Company  now  outstanding.  No  additional 
bonds  of  the  Cataract  company  will  be  issued,  so  that  no  increase 
in  the  outstanding  securities  of  the  companies  wiU  be  made  for 
the  specific  purpose  of  merging  or  consolidating  the  companies. 
The  excess  amount  which  the  Buffalo  company  is  required  to  pay 
to  acquire  the  Cataract  stock  will  be  provided  by  the  Buffalo  com- 
pany without  issuing  additional  securities  for  that  specific  pur- 
pose. While  the  petitioner  asks  for  the  right  to  pay  as  much  as 
$145  a  share  for  the  stock  of  the  Cataract  company,  plus  interest 
at  6  per  cent  from  December  1, 1913,  yet  in  view  of  the  fact  that 
the  liquid  assfets  of  the  Cataract  company  are  only  about  $41  per 
share,  the  Buffalo  company  should  be  limited  to  a  purchase  price 
of  $141  per  share  for  all  of  the  stock  of  the  Cataract  company. 
On  this  basis  the  Buffalo  company  would  issue  for  the  $1,005,000 
of  stock  of  the  Cataract  company  held  by  the  Niagara  Falls  Power 
Company,  an  equivalent  amount  of  the  first  refunding  5  per  cent 
gold  bonds  of  the  Buffalo  company  dated  April  1,  1909,  and 
would  pay  the  balance  of  $41  per  share  plus  interest  on  the  pur- 
chase price  in  cash.  Likewise,  for  the  remaining  outstanding 
stock  of  the  Cataract  company,  the  Buffalo  company  would  issue 
similar  bonds  at  par  for  a  like  amount  of  stock  of  the  Cataract 
company ;  or  if  the  holders  of  the  stock  of  the  Cataract  company 
prefer  so  to  do,  they  may  accept  common  stock  of  the  Buffalo 
company  par  for  par,  the  balance  of  $41  per  share  with  interest 
on  the  purchase  price  from  December  1,  1913,  to  be  paid  in  cash. 
The  Cataract  company  has  outstanding  $1,384,000  of  bonds,  and 
the  Buffalo  company  asks  permission  to  guarantee  the  payment 
of  the  principal  and  interest  of  these  bonds.  Inasmuch  as  it  may 
be  assumed  that  the  mortgage  securing  these  bonds  is  a  valid  lien 

on  the  property  of  the  Cataract  company,  which  property  is  to  be 
P.U.R.1915E. 

Digitized  by  V:iOOQIC 


262  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

acquired  by  the  Buffalo  company  subject  to  this  mortgage,  if  the 
plan  proposed  is  made  effective  there  would  seem  to  be  no  reason 
why  the  permission  of  the  Commission  should  not  be  given  to  the 
Buffalo  company  to  make  this  guaranty.  The  papers  also  show 
that  a  new  power  contract  will  be  entered  into  with  the  Niagara 
Falls  Power  Company  which  will  put  the  company  formed  by  the 
merger  in  as  good  a  position  in  respect  to  the  purchase  of  power 
as  the  Cataract  company  now  occupies,  and  this  is  undoubtedly  of 
value  to  the  companies. 

Another  ground  of  opposition  at  the  hearing  was  the  fact  that 
the  Buffalo  company  proposes  to  issue  its  securities  in  payment 
for  the  stock  of  the  Cataract  company;  that  this  ought  not  to  be 
done  because  the  Commission  had  decided  in  the  Cataract  rate 
case  that  none  of  the  stock  had  been  issued  for  cash  or  an  equiv^ 
alent  in  property.  There  was  no  dispute  as  to  this  fact,  and  the 
books  of  the  Cataract  company  clearly  showed  it  Notwithstand- 
ing this,  it  was  strongly  contended  by  the  Cataract  company  that 
the  rights  obtained  by  the  issuance  of  this  stock  did  have  a  sub- 
stantial value.  However,  the  situation  now  presented  is  such  that 
the  Commission  may  properly  require  the  companies,  if  this 
merger  or  consolidation  is  to  become  effective,  to  wtite  off  a  sub- 
stantial portion  of  the  intangible  value  which  represents  the  stock ; 
and  in  the  opinion  of  the  Commission  this  can  be  accomplished  to 
a  very  large  extent  by  requiring  as  one  of  the  conditions  of  the 
merger  that  this  intangible  value  should  be  written  off  to  the  ex- 
tent of  $1,384,000,  which  is  the  amount  of  the  par  value  of  the 
bonds  of  the  Cataract  company  now  outstanding;  and  the  order 
will  so  provide.  If  this  is  done,  then  all  of  the  objection  against 
the  merger  or  consolidation  which  has  been  presented  would  seem 
to  have  been  properly  disposed  of.  The  Commission,  after  having 
given  careful  consideration  to  all  of  the  matters  which  have  been 
presented  to  it  for  consideration  in  this  case,  is  of  the  opinion  that 
the  petition  of  the  Buffalo  General  Electric  Company  should  be 
granted,  as  well  as  the  petition  of  the  Cataract  company,  and  an 
order  entered  to  that  effect ;  and  in  the  order  the  various  condi- 
tions and  restrictions  set  forth  in  this  opinion  should  be  properly 
covered. 

Note. — In  Fuhrmann,  as  mayor  of  the  city  of  Buffalo  against  the 
Cataract,  Power,  &  Conduit  Company,  Case  No.  2590,  Decision  No. 
219,  June  24,  1916,  the  Buffalo  General  Electric  Company  made  an 
P.U.R.1915E. 
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application  that  the  order  of  April  2, 1913  (3  P.  S.  C.  B.  [2d  Dist.  N. 
Y.]  739),  which  reduced  its  former  rate  approximately  25  per  cent, 
should  go  into  effect,  and  that  an  amendatory  order  of  June  18, 1913, 
be  modified  to  that  extent;  and  the  Cataract,  Power,  &  Conduit  Com- 
pany asked  that  the  order  of  April  2,  1913  (3  P.  S.  C.  R.  [2d  Dist. 
N,  Y.]  656),  which  reduced  its  rates,  except  for  electricity  furnished 
the  International  Bailway  Company,  approximately  28  per  cent,  be 
modified  so  as  to  make  a  reduction  of  19  per  cent  applicable  to  all 
customers  including  the  International  Bailway  Company.  These  ap- 
plications were  contingent  upon  the  consent  of  the  Commission  being 
given  to  the  proposed  merger,  as  set  out  in  In  Re  Buffalo  General 
Elegtbio  Company.  In  granting  these  applications,  the  Commis- 
sion suggested  that  the  Cataract  Company  take  steps  to  put  in  force 
a  simplified  rate  schedule  which  would  eliminate  all  discrimination, 
and  at  same  time  result  in  a  19  per  cent  reduction  in  its  revenues. 


BfEW  YORK  PtJBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IN  BE  BMPIBE  UNITED  BAILWAYS,  INC. 
[Decision  No.  223;  Case  No.  2533.] 

Service  —  Street  railways  —  Abandonment  —  Operation  at  loss. 

The  abandonment  of  a  particular  line  of  a  street  railway  should 
not  be  permitted,  merely  because  for  the  time  being  it  is  conducted  at  a 


[July  7,  1915.] 

Application  for  approval  of  a  declaration  of  abandonment  of 
a  portion  of  a  line  of  street  railway  between  the  city  of  Oswego 
and  the  hamlet  of  Seneca  Hill.  Company  not  authorized  to 
abandon  line,  at  least  until  the  construction  of  a  bridge  between 
Seneca  Hill  and  Minetto  should  afford  facilities  to  the  residents 
of  Seneca  Hill  to  reach  another  line  in  operation  between  Oswego 
and  Minetto. 

Irvine,  Commissioner:  Many  years  ago  there  was  constructed 
by  a  predecessor  of  the  applicant  a  line  of  street  railroad  extend- 
ing from  the  city  of  Oswego  southward  along  what  is  known  as 
the  East  river  road,  roughly  parallel  and  to  the  east  of  the  Oswego 
river,  to  a  point  near  the  hamlet  of  Seneca  Hill,  The  line  then 
passed  upon  private  right  of  way  to  a  point  near  the  eastern  end 
of  a  bridge  across  the  Oswego  river  between  the  hamlet  of  Seneca 

Hill  and  the  village  of  MinettOb    The  Svraciise,  Lake  Shore,  & 
P.U.R.1015E. 
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Xorthem  Eailroad  Company,  the  immediate  predecessor  of  the 
applicant,  succeeded  to  the  lines  of  street  railroad  in  and  near  the 
city  of  Oswego,  including  the  line  in  question,  and  it  also  con- 
structed a  line  from  Syracuse  to  Oswego,  which  passes  through 
Minetto  near  the  western  shore  of  the  Oswego  river.  Upon  the 
opening  of  this  line  the  travel  from  Minetto  was  diverted  from 
the  old  line  on  the  eastern  shore,  and  an  application  was  made  in 
1911  to  the  Commission  for  the  approval  of  a  declaration  of 
ahandonment  of  the  line  in  question  from  a  point  opposite  River- 
side Cemetery  to  the  original  southern  terminus.  The  Commia- 
sion,  hy  order  made  November  20, 1911,  approved  the  declaration 
of  abandonment  from  the  point  where  the  railroad  entered  upon 
private  right  of  way  to  its  southern  terminui^  and  refused  to 
approve  the  abandonment  of  the,  remainder  of  the  line.  The  ap- 
plicant having  succeeded  to  the  rights  and  obligations  of  the 
Syracuse,  Lake  Shore,  &  Northern  Railroad  Company,  now 
applies  for  an  approval  of  the  declaration  of  abandonment  of  that 
portion  of  the  line  which  the  Commission  refused  to  permit  to  be 
abandoned  in  1911. 

The  traffic  on  this  line  is  apparently  considerably  less  than  it 
was  at  the  time  of  the  former  application.  The  operation  is  con- 
ducted at  a  loss  to  the  company.  Indeed,  evidence  submitted  in- 
dicates that  the  entire  operation  within  the  city  of  Oswego  is 
unprofitable,  but  it  does  not  necessarily  follow  that  abandonment 
of  operation  should  be  permitted  because  of  this  present  condition. 

The  distance  from  the  center  of  Oswego  to  Riverside  Cemetery 
is  about  2f  miles,  and  the  fare  to  that  point  is  5  cents;  the 
distance  from  Riverside  Cemetery  to  the  present  terminus  is 
about  li  miles,  and  an  additional  fare  of  5  cents  is  charged  upon 
this  portion.  In  this  stretch  the  evidence  shows  that  there  are 
twenty-three  houses  along  the  highway  or  in  sight.  An  inspection 
by  the  Commissioner  who  held  the  hearings  disclosed  seventeen 
houses  in  reasonable  proximity  to  the  railroad ;  five  being  grouped 
near  the  southern  terminus  and  four  not  far  from  the  cemetery, 
to  which  point  the  company  proposes  to  continue  operation.  It  is 
quite  evident  that  this  population,  scattered  over  a  distance  of  a 
mile  and  a  quarter,  is  insufficient  to  justify  the  maintenance  of 
the  road.  It  is  contended  that  residents  along  another  highway 
to  the  east  use  the  cars  in  going  to  and  from  Oswego.  If  so,  they 
must  drive  or  walk  at  least  a  mile  and  a  half  in  order  so  to  do. 
P.U.R.1915E. 
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There  is,  however,  a  considerable  hamlet  at  Seneca  Hill  south  of 
the  present  terminus.  The  bridge  between  Seneca  Hill  and 
Minetto  has  been  partly  carried  away  by  a  freshet,  and  the  only 
means  of  crossing  the  river  at  that  point  at  present  is  by  a  tempo- 
rary suspension  footbridge,  which  may  be  safe,  but  is  certainly 
very  inconvenient  A  new  bridge  is  projected  somewhat  south  of 
the  present  structure.  When  it  shall  have  been  constructed  it  will 
give  convenient  access  to  Minetto  from  Seneca  Hill.  The  rail- 
road on  the  Minetto  side  is  much  better  than  the  line  in 
question.  A  single  fare  is  charged,  and  much  better  time  is 
made.  It  will  be  practically  as  convenient  for  residents  of  Seneca 
Hill  to  reach  the  station  in  Minetto  as  to  reach  the  present  termi- 
nus of  the  line  in  question.  Nevertheless,  until  this  bridge  shall 
have  been  completed  the  present  East  river  road  line  will  serve 
the  people  of  Seneca  Hill  much  better  than  the  Minetto  line,  and 
we  think  that  the  present  line  should  be  operated  at  least  until  the 
completion  of  the  new  bridge.  The  line  has  not  been  well  main- 
tained, but  the  electric  railroad  inspector  of  the  Commission 
reports  that  it  has  been  maintained  in  condition  for  safe  operation 
of  the  light  cars  in  use  at  the  low  speed  required.  The  cars  have 
been  operated  in  summer  under  twenty-minutes  headway ;  and  in 
winter,  forty  minutes.  Some  expense  might  be  saved  and  ade- 
quate service  still  provided  by  operating  the  year  round  under 
forty-minutes  headway,  or  even  greater.  The  entire  abandon- 
ment at  this  time  should  not  be  permitted. 


OKIiAHOMA  SUPREME  COURT. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

et  al. 

V. 

STATE. 

[No.  5730.] 
(—  Okla.  — ,  150  Pac.  108.) 

O^nnfniaaianS'^  Jurisdiction '^Fitrm  of  order  of  test. 

1.  The  jurisdiction  of  the  Corporation  Commission  is  not  to  he 
tested  by  the  proposed  order,  hut  hy  the  order  made. 

Headnotes  hy  the  Cottbt. 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


266  OKLAHOMA  SUPREME  COURT. 

Appeol  and  review  ^^  Failure  o/  Commission  to  certify  findings  of 
fact -^Effect. 

By  Const,  art.  9,  §  22,  it  is  made  the  duty  of  the  Corporation 
Commission,  upon  making  an  order  that  intrastate  passengers  on  trains, 
desiring  to  continue  their  journey  within  the  state  beyond  the  station 
to  which  tickets  are  originally  purchased,  shall  be  permitted  to  pay 
the  regular  fare,  and  no  penalty  shall  be  collected  in  excess  of  the  regu- 
lar fare,  unless  the  carrier  gives  them  an  opportunity  to  purchase  a 
ticket  at  the  station  to  where  they  were  originally  destined,  to  make 
findings  of  fact  upon  which  the  order  is  based,  and,  on  appeal  to  this 
court  from  such  order,  to  certify  the  facts  found  by  it  to  l^is  court. 
And  where  the  Corporation  Commission  fails  to  make  and  certify  such 
findings  of  fact,  this  court  may,  under  said  section  of  the  Constitution, 
remand  the  case  to  the  Commission,  with  directions  to  to  do  and  to 
certify  the  same  as  stated. 

[June  22,  1915.] 

Appeal  by  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany and  others,  from  an  order  of  the  Corporation  Commission 
requiring  railroads  to  permit  passengers  on  trains  coming  into 
the  state  to  pay  the  regular  fare,  and  forbidding  the  collection 
of  penalties  in  excess  of  the  regular  fare,  unless  given  oppor- 
tunity to  purchase  tickets  to  the  points  distant.  Cause  remanded 
with  directions  to  the  Commission  to  take  additional  evidence 
and  to  make  findings  of  facts. 

Appearances :  Cottingham  &  Hayes,  C-  0.  Blake,  R.  A.  Klein- 
schmidt,  Thos.  B.  Pryor,  Edgar  A.  de  Meules,  C.  E.  Warner,  C. 
C.  Huff,  Clifford  L.  Jackson,  and  W.  R.  Allen  for  appellants; 
Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst  Atty.  Gen., 
for  the  State. 

Turner,  J.,  delivered  the  opinion  of  the  court: 

On  September  21,  1913,  the  Corporation  Commission  served 

on  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company  and 

fifteen  other  such  companies  doing  business  in  the  state  notice  of 

proposed  order  No.  133.    The  pertinent  part  of  the  notice  reads: 

You  are  hereby  notified  that  the  Corporation  Commission  of 

Oklahoma,  at  its  oflBce  in  Oklahoma  City,   Oklahoma,   at   10 

o'clock  A.  M.  on  the  13th  day  of  September,  1913,  will  hear  any 

objections  which  may  be  urged  by  any  person  interested  against 

the  following  proposed  order,  rule,  regualtion,  and  requirement. 
P.U.R.1916K. 
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You  and  each  of  you  shall  stop  all  passenger  trains  for  which 
tickets  are  sold  for  such  trains,  whether  coming  into  or  going  out 
of  the  state  of  Oklahoma,  a  reasonable  length  of  time  to  allow 
all  passengers  aboard  such  trains  to  purchase  tickets  for  points 
in  other  states  on  outgoing  trains,  and  for  points  within  the 
state  of  Oklahoma  on  incoming  trains. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  fixed 
the  seal  of  said  Commission  this  2d  day  of  Sept.,  1913. 

Corporation  Commission  of  Oklahoma, 
J.  £.  Love,  Chairman. 
A.  B.  Watson,  Commissioner. 
Attest:     Sam  Houston,  Acting  Secretary.  [Seal.] 

After  protests  duly  filed,  there  was  evidence  introduced  be- 
fore the  Corporation  Commission  in  support  of  and  in  opposition 
to  the  proposed  order,  and  at  the  close  of  all  the  evidence  the  Cor- 
poration Commission  entered  order  No.  757,  the  pertinent  part 
of  which  reads: 

This  proposed  order  was  heard  on  September  13,  1913,  after 
due  notice  at  which  all  railroads  interested  were  represented  and 
objection  heard,  which  shows  that  all  the  railroads  represented 
objected  to  the  proposed  order  as  outlined,  because  that  would 
interfere  with  the  interstate  law.  ...  It  is  not  the  desire 
of  the  Corporation  Commission  of  Oklahoma  to  promulgate  or- 
ders in  conflict  with  the  interstate  laws,  but  to  protect  our  pas- 
sengers inside  of  the  state. 

It  is  therefore  ordered  that  passengers  on  trains  desiring  to 
continue  their  journey  within  Oklahoma  beyond  the  station  to 
where  tickets  are  originally  purchased,  shall  be  permitted  to  pay 
the  regular  fare,  and  no  penalty  shall  be  collected  in  excess  of 
the  regular  fare,  unless  the  carrier  gives  passengers  an  oppor- 
tunity to  purchase  a  ticket  at  the  station  to  where  they  were 
originally  destined. 

This  order  to  take  effect  after  November  1,  1913. 

Corporation  Commission, 
A.  P.  Watson,  Commissioner. 
Geo.  A.  Henshaw,  Commissioner. 

Attest:    J.  H.  Hyde,  Secretary.  [Seal.] 

Dated  at  Oklahoma  City,  this  the  16th  day  of  October,  1913.; 

P.U.R.1916E. 
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From  said  order  the  Atchison,  Topeka,  &  Santa  Fe  Kailway 
Company  and  nine  of  the  protesting  roads  have  appealed  to  this 
court,  assigning  for  error  that  the  same  is  void  as  an  interference 
with  interstate  commerce. 

While  the  proposed  order  may  have  been  an  interference  with 
interstate  commerce,  such  was  not  the  effect  of  the  order  as  made. 
The  jurisdiction  of  the  Commission  is  not  to  be  tested  by  the 
proposed  order,  but  by  the  order  made.  St.  Louis  &  S.  F.  R. 
Co.  V.  Miller,  31  Okla.  801,  123  Pac.  1047.  As  the  order  was 
leveled  at  the  practice,  of  at  least  some  of  the  railroads,  of  exact- 
ing more  than  the  regular  fare  from  an  intrastate  passenger  in 
transit  to  a  point  within  the  state  beyond  that  mentioned  in  his 
ticket,  without  affording  him  an  opportunity  to  purchase  another 
ticket  for  that  point  at  the  regular  fare,  construing  the  order  pur- 
suant to  the  intent  of  the  Commission  not  to  interfere  with  inter- 
state commerce,  which  intent  is  apparent  on  its  face,  we  hold  that 
when  the  order  says,  "  .  •  .  passengers  on  trains,  .  •  .  '* 
it  means  intrastate  passengers,  and  intends  to  correct  the  practice 
referred  to  when  it  provided  that,  when  such  passengers  desired 
to  continue  their  journey  in  the  state  beyond  the  station  to  which 
their  tickets  were  originally  purchased,  no  penalty  should  be  ex- 
acted from  them  in  excess  of  the  regular  fare,  unless  the  carrier 
gives  them  an  opportunity  to  purchase  a  ticket  at  the  station  to 
where  they  were  originally  destined.  Thus  construed,  there  is 
no  merit  in  the  contention  that  said  order  seeks  to  regulate  inter- 
state commerca 

But  this  cause  must  be  remanded.    This  for  the   reason  that, 

while  the  evidence  before  the  Commission  is  before  us,  there  is 

no  finding  of  facts  upon  which  the  order  appealed  from  is  based 

certified  to  us,  as  required  by  article  9,  §  22,  of  the  Constitution. 

This  being  the  state  of  the  record,  the  cause  is  remanded  to  the 

Commission,  with  directions  to  take  additional  evidence  should 

the  Commission  see  fit  so  to  do,  and  to  find  the  facts  upon  which 

the  order  is  based  and  certify  the  same  to  this  court.     Pioneer 

Teleph.  &  Teleg.  Co.  v.  Westenhaver,  23  Okla.  226,  99  Pac.  1019 ; 

Atchison,  T.  &  S.  F.  E.  Co.  v.  State,  27  Okla.  820, 117  Pac  330 ; 

Chicago,  K.  I.  &  P.  E.  Co.  v.  State,  24  Okla.  370,  24  L,R.A. 

(KS.)  393,  103  Pac.  617. 

All  the   Justices  concur. 
P.U.R.1915E. 
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BHODS:  ISLANB  PUBUG  UTIIilTIBS  OOMlkflSSION. 

CHAELES  H.  MoKENNA  et  aL 

V. 

THE  NEW  YORK,  NEW  HAVEN,  &  HARTFOED  RAILROAD 

COMPANY. 

[No.  10  J 

JHacrifninatiofi'-^  Rates '-^Commutation  ticket --^  Electrified  "branch  of 
eteatn  railroad, 

A  steam  railroad  which,  upon  electrifying  one  of  its  branches, 
had  abolished  upon  that  branch  its  existUig  commutation  rates  and 
inaugurated  a  zone  system  of  fares,  the  regular  steam  railroad  fares 
for  the  traveler  with  baggage  being  retained,  was  ordered  to  establish, 
in  addition  to  the  ex-rating  zone  and  other  rates  of  fare,  general  and 
pupil  commutation  rates,  in  order  to  avoid  discrimination  as  between 
its  different  branches,  there  being  nothing  in  the  testimony  to  indicate 
that  the  application  of  the  conunutation  rates  would  unreasonably  re- 
duce the  earnings  of  the  railroad  on  the  branch  in  question. 

TJanuary  15,  1916.] 

Complaint  against  the  New  York,  New  Haven,  &  Hartford 
Railroad  Company  alleging  that  its  rates  npon  one  of  its  branches 
were  discriminatory  in  that  it  did  not  offer  commutation  tickets 
for  sale.  The  company  was  ordered  to  issue  general  and  pupil 
commutation  rates  in  accordance  with  a  schedule  prescribed  by 
the  Commission. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  This  is  a  complaint  made  by  twenty-five 
qualified  electors  of  the  state,  for  the  most  part  residents  of  the 
town  of  Barrington. 

The  substance  of  the  complaint  is  "that  the  passenger  rates, 
tolls,  and  charges  of  the  respondent  company,  between  the  city 
of  Providence  and  the  town  of  Barrington,  in  respect  to  that 
dass  of  passengers  who  use  said  railroad  in  going  to  and  from 
their  homes  to  their  place  of  business,  practically  every  business 
day  in  the  year,  and  commonly  called  'commuters,'  are  unreason- 
able and  unjustly  discriminatory,"  in  that  said  company  refuses 
to  carry  them  as  passengers  at  commutation  rates,  tolls,  and 
charges  on  the  Providence,  Warren,  &  Bristol  branch  of  its  lines* 
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notwithstanding  the  fact  that  said  company  carries  like  "com- 
muters" at  commutation  rates,  tolls,  and  charges  cm  every  other 
branch  of  its  railroad  within  the  state. 

The  respondent  company  in  its  answer  denies  that  its  passen- 
ger rates,  tolls,  and  charges  between  said  Providence  and  its 
stations  in  said  town  of  Barrington  in  respect  to  the  class  of 
passengers  who  use  said  railroad  in  going  to  and  from  their  homes 
to  their  place  of  business  practically  every  business  day  in  the 
year  are  unreasonable  and  unjustly  discriminatory,  but  avers 
that  said  branch  railroad  alone  of  all  the  respondent's  railroad 
lines  radiating  from  said  city  of  Providence  enjoys,  in  addition  to 
its  regular  rates  of  fa/e,  a  system  of  zone  ticket  fares,  with  an 
average  low  rate  per  mile,  granting  to  each  and  every  rider  a  low 
rate,  without  the  necessity  of  purchasing  tickets  in  large  lots, 
and  without  limitation  as  to  time  or  restriction  as  to  the  use  by 
the  purchaser  alone. 

The  respondent  also  denies  that  it  has  refused  to  put  into 
effect  upon  its  said  branch  railroad  to  which  the  complainants 
refer  as  the  Warren,  Bristol,  &  Fall  Kiver  line,  a  system  of 
commutation  rates,  tolls,  and  charges  for  so-called  commuters 
similar  in  principle  to  those  which  exist  on  other  branches  of 
its  railroad  radiating  from  said  city  of  Providence;  and  avers 
that  its  representatives  have  expressed  a  willingness  to  inau- 
gurate said  commutation  rates,  tolls,  and  charges,  provided  that 
the  present  single  fares,  and  also  the  zone  ticket  fares  on  said 
branch  be  replaced  with  the  system  of  single  ticket  fares  and 
commutation  rates  similar  to  those  existing  on  other  branches 
of  the  respondent's  railroad  radiating  from  said  city  of  Provi- 
dence. 

The  respondent  avers  that  said  branch  railroad  is  a  standard 
railroad  operated  by  electric  power  between  Providence,  in  the 
state  of  Khode  Island,  and  Fall  River,  in  the  commonwealth 
of  Massachusetts,  and  intermediate  stations,  and  between  War- 
ren on  said  branch  and  Bristol  and  intermediate  stations  in  the 
state  of  Rhode  Island;  that  the  zone  fare  between  Providence 
and  Fall  River  of  25  cents  and  between  Providence  and  Bristol 
of  20  cents,  with  the  existing  intermediate  zone  limits,  gives  an 
average  low  rate  per  mile;  that  said  branch  railroad  is  situated 

between  two  cities  with  less  populous  communities  between ;  that 
P.U.R.1915E. 
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in  order  to  make  possible  the  average  low  rate  of  fare  which 
obtains  on  said  line,  it  has  been  deemed  necessary  to  consider 
the  entire  branch  as  a  whole,  and  to  establish  thereon  a  system  of 
fares  and  tickets  calculated  to  induce  travel  between  said  cities, 
and  thereby  support  frequent  service  by  which  the  intermediate 
points  on  the  line  benefit,  and  to  induce  people  who  theretofore 
had  made  infrequent  trips  to  ride  more  often,  and  thus  produce  a 
flow  of  traffic  throughout  the  day. 

The  respondent  states  that  it  is  advised,  and  therefore  avers, 
that  to  retain  upon  said  branch  railroad  its  present  zone  system  of 
fares  which  said  branch  alone  enjoys,  and  at  the  same  time  to 
inaugurate  thereon  a  system  of  commutation  rates  like  those  in 
effect  on  other  branches  of  the  complainant's  railroad  radiating 
from  said  city  of  Providence,  would  create  discrimination  against 
those  using  said  other  branches;  and  that  the  sentiment  of  the 
communities  served  by  said  branch  as  expressed  to  the  respondent 
has  been  in  favor  of  the  present  system  and  figainst  the  return 
to  the  system  of  fares  on  said  other  branches  with  a  proper  addi- 
tional charge  on  account  of  the  benefits  enjoyed  by  the  patrons 
of  said  branch  and  the  large  cost  to  the  respondent  of  the  tunnel 
route,  goKsalled,  into  said  city  of  Providence. 

The  respondent  states  that  it  has  felt  that  the  system  of  fares 
and  tickets  adopted  on  said  branch  gives  general  satisfaction  to 
the  communities  served;  and  it  would  be  reluctant  at  this  time 
to  go  back  to  a  system  of  fares  and  tickets  similar  to  those  obtain- 
ing on  said  other  branches,  with  the  higher  rate  per  mile  for  the 
occasional  rider  and  commutation  rates  for  the  passenger  riding 
nearly  every  day, 

Charles  H.  McKenna,  Esq.,  appeared  for  the  petitioner,  and 
Nathaniel  W.  Smith,  Esq.,  for  the  respondent  company. 

The  Providence,  Warren,  &  Bristol  branch  of  the  respondent 
was  operated  by  steam  up  to  about  the  year  1900,  when  it  was 
electrified,  and  a  zone  system  of  fares  was  inaugurated,  the  regu- 
lar steam  railroad  fares  for  the  traveler  with  baggage  being 
retained  and  the  then  existing  commutation  rates  being  discon- 
tinued. 

The  parties  agreed  for  the  purpose  of  the  hearing  upon  dis- 
tances and  fares  as  follows: 

P.U.R.1916E. 
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Distances. 

Between  Providence  and  West  Barrlngton 7 .  77 

"    Nayatt    8.53 

«                "            **     Barrington 9.93 

«                «            «    Hampton  Meadows 10. iK) 

«                «            '«     Warren 11.67 

and  the  other  distances  on  the  branch  as  shown  on  the  respondent's  time 

table  No.  59  in  effect  March  2,  1913. 

Regular  Fares. 

Between  Providence  and  Bristol,  Constitution  Street $0 .  35 

"                "            "    West  Barrington  '. 0.15 

"                "            "    Nayatt    0.20 

**               WW    Barrington » 6.20 

«                «            «    Hampton  Meadows 0.20 

M                u           u    Warren 0.25 

Zone  Fares. 

Between  Providence  and  East  Providence * $0. 05 

**       East  Providence  and  West  Barrington 0. 05 

'•       West  Barrington  and  Warren 0.05 

**       Warren  and  Bristol 0. 05 

"       Warren  and  South  Swansea 0. 05 

"       South  Swansea  and  Fall  River 0.05 

System  of  Fares. — ^It  is  agreed  for  the  purposes  of  the  hearing 
that  on  the  branch  between  Providence  and  Bristol  and  Provi- 
dence and  Fall  River  there  obtains  a  regular  system  of  regular 
fares  as  shown  by  tariff  on  file  with  the  Commission,  and  a  system 
of  zone  rates  as  shown  by  the  tariff^  but  without  commutation 
rates;  and  that  on  the  other  lines  of  the  respondent  in  Rhode 
Island  there  is  a  system  of  regular  rates  as  shown  by  the  tariff 
and  a  system  of  commutation  rates  as  shown  by  the  tariff,  but  no 
system  of  zone  rates;  and  that  on  other  lines  there  are  various 
trip  tickets  between  various  stations  as  shown  by  the  tariff. 

A  comparison  of  the  rates  paid  upon  this  branch  by  passengers 
commonly  known  as  commuters,  with  some  of  the  rates  paid  by 
similar  passengers  on  other  lines  of  the  respondent  company, 
shows  that  the  former  are  paying  a  much  larger  amount  than  the 
latter  for  transportation  the  same  number  of  miles.  It  also 
shows  that  the  absence  of  any  special  rate  for  students  results  in 
an  even  greater  expenditure  for  such  travelers  on  this  branch. 


Between 

Miles. 

General  Ratea. 
60  Rides. 

Pupils'  Rates. 
46  Rides. 

Providence  and  Barrington 

"            "    Apponang 

"            «    Stillwater   

"            *    Pontiac    

0.03 
10.55 
10.36 
9.71 
0.50 
9.00 

$9.00 
5.85 
5.85 
5.50 
5.50 
5.15 

$6.00 
2.95 
2.95 
2  75 

"            "    Ashton 

2.76 

"            «    Natick   

2.60 

P.U.R.1D15E. 
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^S 


Between 

Miles. 

General  Rates. 
60  Rides. 

Pupils'  Rates. 
46  Rides. 

Providence  and  South  or  East  War- 
ren   

12.20 
13.33 
12.47 
12.45 
12.25 
12.10 

$9.00 
6.70 
6.46 
6.45 
6.45 
6.45 

$6  90 

Providence  and  East  Greenwich  . . . 

"    River  Point 

•*     Attleboro 

•«     Smithfield 

"    Centerville 

3.36 
3.25 
3.26 
3.26 
3.25 

Between 

Miles. 

General  Rates. 
60  Rides 
Monthly. 

Pupils*  Rates. 
46  Rides 
Monthly. 

Providence  and  Bristol 

16.32 
19.45 
19.36 
18.10 
16.38 

$12.00 
8.20 
8.20 
7.90 
7.30 

$9.20 
4.10 
4.10 
3.95 
3.65 

"     Mansfield 

•*             «     Wickford  June 

"            «     Coventry 

"    Woonsocket 

If  it  is  assumed  that  the  passenger  makes  use  of  the  sixty 
rides  monthly  permitted  under  the  present  form  of  commutation 
ticket,  and  his  expense  of  transportation  is  compared  with  that 
of  a  passenger  traveling  the  same  number  of  miles  on  this  branch, 
the  results  are  as  follows : 


Between 

Miles. 

Monthly. 

Yearly. 

General. 

Pupil. 

General. 

Pupil. 

Providence  and  Barrington 
"    Pontiac  . . . 

9.93 
9.71 

12.20 
12.45 

16.32 
16.38 

$9.00 
6.50 

$6.90 
2.75 

$108.00 
66.00 

$82.80 
33.00 

Difference 

$3.50 

$9.00 
6.45 

$4.16 

$6.90 
3.25 

$42.00 

$108.00 
77.40 

$49.80 

Providence   and   South   or 
East  Warren 

$82.80 

Providence   and   Attleboro 

39.00 

Difference  •..••.r.*  — 

$2.56 

$12.00 
7.30 

$3.65 

$9.20 
3.65 

$30.60 

$144.00 
87.60 

$43.80 

Providence  and  Bristol 

"    Woonsocket 

$110.40 
43.80 

Difference 

$4.70 

$6.66 

$56.40 

$66.60 

The  respondent  company  asserts  that  the  low  average  rate  per 
mile  which  obtains  should  offset  the  lack  of  a  commutation  rate 
upon  this  branch.  While  the  special  conditions  that  prevail  upon 
this  branch  seem  to  justify  the  establishment  of  a  zone  system  of 
fares,  yet  we  are  of  the  opinion  that  the  failure  to  provide  for  a 
commutation  rate  is  an  unjust  discrimination  against  that  class  of 
travelers,  known  as  "commuters,"  who  make  use  of  this  line, 
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when  it  is  considered  that  such  lates  are  established  upon  the 
steam  roads  of  the  respondent 

The  respondent  company  has  assumed  that  the  only  alternative 
to  the  present  tariiSfs  is  to  substitute  therefor  a  system  of  commu- 
tation rates  with  the  regular  steam  railroad  rates  of  fare  and  the 
abolition  of  the  present  system  of  zone  fares. 

The  evidence  shows  that  this  branch  is  profitable  in  operation 
under  the  present  zone  rates  of  fare.  It  does  not  appear  clearly 
from  the  testimony  what  percentage  of  the  passenger  business  up- 
on this  branch  is  what  is  known  as  commutation  business.  It 
appears  that  7  per  cent  of  the  entire  passenger  receipts  of  the 
Xew  York,  New  Haven,  &  Hartford  Eailroad  are  derived  from 
such  business.  Witnesses  for  the  respondent  estimate  that  such 
business  upon  this  branch  might  range  from  10  to  20  per  cent  of 
the  total  passenger  business.  We  are  of  the  opinion  that  such 
business  will  not  exceed  15  per  cent  of  the  total. 

There  is  nothing  in  the  testimony  to  indicate  that  the  applica- 
tion of  commutation  rates  would  unreasonably  reduce  the  earn- 
ings of  the  respondent  upon  this  branch. 

We  are  of  the  opinion  that  commutation  rates  of  fare  should 
be  made  applicable  in  addition  to  the  existing  zone  and  other 
rates  of  fare. 

This  branch  has  a  large  number  of  stations  and  stopping  places. 
It  is  neither  practicable  nor  fair,  in  view  of  the  advantages  of 
the  zone  system  of  fares  enjoyed  by  the  communities  served,  that 
a  conmiutation  ticket  based  upon  the  actual  mileage  between 
stations  and  stopping  places  should  be  provided.  While  it  is 
true  that  this  will  continue  as  to  some  places  some  of  the  neces- 
sary inequalities  existing  in  the  case  of  zone  tickets,  yet  the 
establishment  of  a  commutation  rate  will  result  in  a  substantial 
decrease  in  the  amount  now  paid  for  such  service  by  the  traveler. 
The  commutation  ticket  will  in  a  sense  be  a  commutation  between 
zones,  and  based  upon  the  mileage  between  the  extreme  limits  of 
such  zones.  The  rate  basis  for  such  commutation  will  be  similar 
to  that  for  the  other  commutation  tickets  now  generally  used  by 
the  respondent.  It  should  provide  for  a  general  sixty  ride  and  a 
pupils'  forty-six  ride  monthly  ticket 

This  will  involve  the  selling  by  the  respondent  of  commutation 
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tickets  between  stations  on  this  branch  in  Bhode  Island  at  only 
six  different  rates. 


Between 


(a)  Providence  and  W.  Barrington  and  sta- 

tions north  

(b)  Providence  and  So.  or  E.  Warren  and 

stations  north   

(c)  Providence   and    Bristol    and   stations 

north    

(d)  £.  Providence  and  So.  or  E.  Warren  and 

stations  north 

(e)  E.  Providence  and  Bristol  and  stations 

north    

(f)  W.  Barrington  and  Bristol  and  stations 

north 


Commutation  Rate. 

Miles. 

General. 

Pupils'. 

Monthly 
60  Rides. 

Monthly 
46  Rides. 

7.77 

$4.80 

$2.40 

12.20 

6.45 

3.25 

16.32 

7.30 

3.65 

10.22 

5.85 

2.96 

14.34 

-    6.90 

3.45 

8.56 

6.15 

2.60 

It  appearing  that  a  full  investigation  of  the  matters  and  things 
involved  has  been  had,  and  that  the  Commission  on  the  date 
hereof  has  made  and  filed  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof ;  it  is 

(169)  Ordered  that  The  New  York,  New  Haven,  &  Hartford 
Railroad  Company  be  hereby  notified  and  required  to  establish 
on  its  Providence,  Warren,  &  Bristol  branch  line,  so-called,  with- 
in forty  days  of  the  date  hereof,  upon  not  less  than  three  days' 
notice  to  the  Commission  and  the  general  public,  by  filing  and 
posting  in  a  conspicuous  manner  in  its  stations,  and  in  the  man- 
ner prescribed  in  chapter  795  of  the  Public  Laws  of  1912,  a 
schedule  readjusting  its  rates  and  fares  for  the  transportation  of 
passengers  between  stations  on  said  branch  in  the  state  of  Bhode 
Island  upon  the  following  basis: 

1.  The  existing  zones  and  zone  rate  of  fares,  and  the  regula- 
tions concerning  the  same,  shall  be  and  remain  as  at  present. 

2.  The  company  shall  furnish  a  regular  ticket  for  travelers 
with  baggage  based  upon  such  rate  per  mile  as  may  now  or  liere- 
after  be  regularly  established  on  its  main  line. 

3.  The  company  shall  sell  a  monthly  season  ticket  between  its 
stations  as  follows: 

(a)  Between  Providence  and  West  Barrington  and  stations 
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north  thereof  and  south  of  East  Providence,  based  on  the  mileage 
between  Providence  and  West  Barrington,  7.77  miles,  for  a  gen- 
eral sixty  trip  monthly  ticket,  $4.80,  and  for  a  pupils'  forty-six 
trip  monthly  ticket,  $2.40. 

(b)  Between  Providence  and  South  or  East  Warren  and  sta- 
tions north  thereof  and  south  of  West  Barrington,  based  on  the 
mileage  between  Providence  and  South  and  East  Warren,  12.20 
miles,  for  a  general  sixty  trip  monthly  ticket,  $6.45,  and  for  a 
pupils'  forty-six  trip  monthly  ticket,  $3.25. 

(c)  Between  Providence  and  Bristol  (Constitution  street) 
and  stations  north  thereof  and  south  of  South  Warren,  based  on 
the  mileage  between  Providence  and  Bristol  (Constitution  street), 
16.32  miles,  for  a  general  sixty  trip  monthly  ticket,  $7.30,  and 
for  a  pupils'  forty-six  trip  monthly  ticket,  $3.65. 

(d)  Between  East  Providence  and  South  or  East  Warren  and 
stations  northerly  thereof  and  south  of  West  Barrington,  based 
on  the  mileage  between  East  Providence  and  South  or  East 
Warren,  10.22  miles,  for  a  general  sixty  trip  monthly  ticket, 
$5.85,  and  for  a  pupils'  forty-six  trip  monthly  ticket,  $2.95. 

(e)  Between  East  Providence  and  Bristol  (Constitution 
street)  and  stations  north  thereof  and  south  of  South  Warren, 
based  on  the  mileage  between  East  Providence  and  Bristol  (Con- 
stitution street),  14.34  miles,  for  a  general  sixty  trip  monthly 
ticket,  $6.90,  and  for  a  pupils'  forty-six  trip  monthly  ticket, 
$3.45. 

(f)  Between  West  Barrington  and  Bristol  (Constitution 
street)  and  stations  north  thereof  and  south  of  South  Warren, 
based  on  the  mileage  between  West  Barrington  and  Bristol  (Con- 
stitution street),  8.55  miles,  for  a  general  sixty  trip  monthly 
ticket,  $5.15,  and  for  a  pupils'  forty-six  trip  monthly  ticket, 
$2.60. 

William  C.  Bliss,  Samuel  E.  Hudson,  Eobert  F.  Rodman, 
Commissioners. 

Note—By  a  supplemental  report  of  the  Commission  dated  Janu- 
ary 21,  1916,  the  foregoing  order  was  amended  by  striking  out  the 
first  paragraph  reading  as  follows :  "1.  The  existing  zone  and  zone 
rate  of  fares  and  the  regulation  concerning  the  same  shall  be  and 
remain  as  at  present." 
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The  railroad  company  asked  that  the  order  of  the  Commission 
should  not  require  a  permanent  continuance  of  the  zone  system  of 
fares^  bnt  that  the  question  of  the  discontinuance  of  such  zone  sys- 
tem of  fares  be  left  open^  to  be  raised,  if  necessary,  should  the  re- 
spondent, after  a  fair  trial  of  the  commutation  system,  deem  it  neces- 
sary to  file  a  tariff  modifying  such  zone  system  of  rates. 


WEST  VIRGINIA  PUBIilC  SERVICE  COMMISSION. 

TOWN  OF  MAELINTON 

V. 

MAELINTON  SERVICE  COMPANY. 
[Case  No.  iS2;  Formal  Complaint  No.  29.] 

Contracts  —  Franehiae  —  Enforcement  of  provisions  —  Validity. 

1.  A  franchiee  whereby  an  electric  light  and  water  company  agreed 
to  place  and  maintain  fire  plugs  attached  to  its  water  main,  and  to 
erect  and  maintain  lamps  at  such  places  as  the  corporate  authorities 
should  designate,  constitutes  a  contract,  and  reasonable  orders  of  the 
corporate  authorities  made  in  accordance  With  the  provisions  thereof 
should  be  enforced. 

Construction  and  equipntent '^  Pipe  on  river  hed  ^^  Orders  ^^  Reason- 
ableness. 

2.  The  contention  by  a  water  company  that  an  ^rder  of  the  cor- 
porate authorities  that  it  lay  a  water  pipe  on  the  bed  of  a  river  is 
unreasonable  because  such  pipes  would  be  carried  out  by  the  ice,  is 
disproved  by  the  fact  that  a  private  water  company  maintains  a  line  so 
located. 

Mvidenoe  »^  Burden  of  proof  ^^  Reasonableness  of  order  requiring  ex- 
tensitnt  of  service. 

3.  The  burden  is  upon  a  water  company  to  prove  that  a  request  for 
an  extension  of  service,  made  in  accordance  with  the  provision  of  the 
company's  franchise,  is  unjust  and  unreasonable,  and  it  will  be  granted 
where  there  is  nothing  in  the  evidence  to  show  that  the  rates  to  be 
received  for  such  extension  service  are  not  fair  and  adequate,  and  the 
presumption  is  clear  that,  if  the  extension  is  made,  additional  business 
would  be  secured  by  the  defendant  company. 

Service '^Extension  ^Location  of  lights  and  fire  hydrants  uHthin 
territory  covered  by  utility's  charter. 

4.  The  corporate  authorities  of  a  town  are  clearly  within  their 
rights  in  ordering  a  water  company  to  place  and  erect  lights  and 
hydrants,  and  construct  an  extension  of  its  services  within  territory 
wholly  within  the  corporate  limits  of  the  town,  where  the  franchise 
under  which  the  utility  is  operated  requires  it  to  place  lights  and 
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hydrants  at  such  places  as  may  be  designated  by  the  corporate  authori- 
ties. 

[July  28,  1915.] 

Application  that  the  Marlinton  Service  Company  be  required 
to  comply  with  the  orders  of  the  town  council  of  the  said  town  of 
Marlinton  with  respect  to  extension  of  its  lines,  location  of  lights, 
and  repairs  to  its  water  mains  in  said  town  of  Marlinton ;  granted. 

Appearances:  A.  F.  Edgar  for  complainant;  John  L.  Hoch- 
ner  for  defendant. 

Northcott,  Chairman:  On  August  22,  1914,  the  town  of 
Marlinton  filed  with  the  Commission  its  formal  complaint,  duly 
verified,  alleging  that  the  Marlinton  Service  Company,  a  cor- 
poration, engaged  in  the  business  of  furnishing  and  supplying 
water  and  electricity  at  Marlinton,  Pocahontas  county,  in  the 
state  of  West  Virginia,  had  failed  to  comply  with  the  conditions 
and  terms  of  its  franchise,  in  that  it  had  failed  and  refused  to 
comply  with  certain  orders  of  the  town  council  of  the  said  town 
of  Marlinton ;  to  wit,  an  order  made  by  said  town  council  on  the 
6th  day  of  May,  1907,  ordering  the  Marlinton  Light  &  Water 
Company,  to  which  company  the  defendant  company  was  succes- 
sor, to  extend  its  water  system  across  the  Greenbrier  river  in  said 
town,  and  to  place  and  erect  three  fire  hydrants  on  the  west  side 
of  said  river  within  the  corporate  limits  of  said  town. 

An  order  made  by  said  town  council  on  the  2d  day  of  February, 
1914,  ordering  the  said  defendant  company  to  place  and  erect 
an  incandescent  electric  light  at  the  upper  side  of  the  alley  at  L. 
M.  McClintic's  office  on  Jury  street,  within  the  corporate  limits 
of  said  town. 

An  order  made  on  the  6th  day  of  April,  1914,  ordering  said 
defendant  company  to  place  and  erect  an  incandescent  electric 
light  on  Ninth  street  between  railroad  crossing  and  Shoemaker's 
wareroom,  within  the  corporate  limits  of  said  town. 

An  order  made  on  the  6th  day  of  April,  1914,  by  said  town 
council,  ordering  the  said  defendant  company  to  place  and  erect 
one  water  hydrant  on  the  corner  of  the  Lewisburg  &  Marlinton 
turnpike  opposite  Kelmenson's  store  on  the  west  side  of  Green- 
brier river,  within  the  corporate  limits  of  said  town ;  and 

An  order  made  on  the  3d  day  of  August,  1914,  ordering  the 
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said  defendant  company  to  stop  leaks  in  its  water  mains  on  Tentb 
street,  between  Kinth  and  Tenth  avenues,  also  the  leak  in  its 
water  mains  at  the  comer  of  Camden  avenue  and  Seventh  street. 

With  this  petition  of  the  plaintiff  was  filed  a  copy  of  the  fran- 
chise under  which  the  defendant  company  operated. 

On  September  11,  1914,  the  defendant  filed  its  answer, 
duly  verified,  denying  that  it  or  the  Marlinton  Light  &  Water 
Company,  which  it  succeeded,  had  had  any  notice  of  the  said 
order  of  the  6th  day  of  May,  1907,  and  alleging  that  the  order 
of  the  2d  day  of  February,  1914,  of  which  it  had  not  had  notice 
until  the  10th  day  of  August,  1914,  should  not  be  obeyed  because 
said  light  so  ordered  would  only  benefit  one  family,  but  further 
stating  that  it  had  ordered  the  material  with  which  to  put  in  said 
light,  and  that  if  the  said  town  council  insisted  on  placing  the 
same  it  would  erect  said  light  at  as  early  a  date  as  possible;  that 
the  order  of  the  6th  day  of  April,  1914,  of  which  it  did  not  have 
notice  until  the  10th  day  of  August,  1914,  should  not  be  obeyed 
because  said  light  at  said  point  was  unnecessary,  but  that  the 
defendant  had  ordered  the  material,  and  would,  as  soon  as  pos- 
sible after  the  arrival  of  same,  erect  said  light;  that  the  order  of 
the  6th  day  of  April,  1914,  requiring  the  said  company  to  erect 
a  hydrant  on  the  comer  of  Lewisburg  &  Marlinton  turnpike,  of 
which  it  had  not  had  notice  until  the  10th  day  of  August,  1914, 
should  not  be  obeyed  because  of  the  fact  that,  in  order  to  erect 
said  hydrant,  it  would  be  necessary  to  expend  not  less  than  $1,200 
to  $1,600,  and  that  its  water  main  would  have  to  be  carried  across 
Greenbrier  river;  that  it  was  doubtful  if  a  pipe  could  be  held 
on  the  bottom  of  Greenbrier  river  on  account  of  said  bottom  being 
composed  of  solid  rock,  and  that  in  all  probability  it  would  be 
taken  out  by  ice  gorges ;  that  the  only  other  way  it  could  be  ex- 
tended to  the  point  in  question  would  be  to  lay  a  pipe  across  the 
county  bridge  over  Greenbrier  river,  which  is  an  old  wooden 
bridge,  and  that  the  defendant  is  informed  that  the  county  court 
of  Pocahontas  county  was  then  getting  ready  to  tear  down  the 
wooden  bridge  and  place  an  iron  bridge  in  its  place,  and  that  the 
respondent  could  not  get  permission  to  lay  the  pipe  across  said 
bridge  Until  the  new  bridge  was  erected;  that  the  water  for 
domestic  purposes  on  the  west  side  of  Greenbrier  river  was  sup 
plied  by  another  company ;  that  if  the  Marlinton  Service  Com- 
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pany  extended  the  main  across  the  river  and  erected  a  hydrant^ 
that  it  would  only  receive  $25  a  year  for  the  use  of  said  hydrant ; 
that  it  was  having  a  hard  time  to  make  ends  meet,  to  supply  water 
and  light  to  the  town  of  Marlinton,  and  could  not  afford  to  make 
long  and  expensive  extensions. 

The  answer  further  denied  that  the  defendant  had  failed  and 
refused  to  stop  water  leaks  in  its  water  mains  on  Tenth  street,  as 
allied  in  the  petition,  and  concluded  with  the  statement  that 
the  defendant  was  hard  pressed  to  make  ends  meet,  but  that  it 
was  willing  and  anxious  to  do  everything  that  was  reasonable 
and  proper  in  supplying  said  town  with  water  and  lights,  and 
that,  if  required  to  extend  the  water  mains  and  erect  the  lights, 
that  it  would  make  every  effort  to  do  so  within  a  reasonable  time. 

Evidence  was  taken  at  the  town  of  Marlinton  on  the  16th 
day  of  November,  1914,  and  a  number  of  witnesses  examined, 
A.  P.  Edgar  appearing  for  the  plaintiff,  there  being  no  appear- 
ance for  the  defendant;  John  Alexander,  who,  it  seems,  was  an 
employee  of  the  defendant  company,  appearing  on  behalf  of  the 
taxpayers  of  the  town  of  Marlinton  and  on  behalf  of  himself 
and  other  taxpayers. 

A  written  brief  was  also  filed  by  the  attorney  for  the  com- 
plainant, and  the  case  was  submitted  on  the  14th  day  of  June, 
1914. 

[1]  The  franchise  under  which  the  defendant  company  is 
operating  provides,  among  other  things : 

"Said  Marlinton  Light  &  Water  Company  shall  place,  set, 
and  connect  at  all  points,  where  required  by  the  corporate  au- 
thorities of  said  town  of  Marlinton,  fire  plugs  properly  con- 
nected to  said  pipes,  mains,  and  water  lines,  for  the  use  of  said 
town  in  extinguishing  fires  and  washing  the  paved  streets  of 
said  town,  and  they  shall  be  used  for  washing  the  paved  streets 
not  oftener  than  once  a  week,  and  they  shall  be  used  for  no 
other  purpose  whatever  except  to  extinguish  fires.  The  said 
Marlinton  Light  &  Water  Company  shall  furnish  the  same  com- 
plete and  keep  the  same  in  proper  repair,  and  the  said  town  shall 
pay  for  the  water  in  said  plugs  a  sum  not  to  exceed  $25  per 
annum  for  each  plug. 

"Said  Marlinton  Light  &  Water  Company  shall  also  erect, 
place,  set,  and  connect  at  all  points  designated  by  the  corporate 
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autliorities  of  said  town  arc  or  incandescent  electric  lamps  of 
such  candle  power  as  may  be  required  by  the  town  oflScers,  for 
the  use  of  which  the  said  town  of  Marlinton  is  to  pay  to  the  said 
Marlinton  Light  &  Water  Company  a  sum  not  in  excess  of  $6  for 
each  sixteen  candle  power  incandescent  light  so  placed,  and  the 
sum  of  $100  per  annum  for  each  incandescent  arc  light  of  two 
hundred  candle  power,     •     .     ." 

Said  franchise  constitutes  a  contract  between  the  town  and  the 
company,  and  no  reason  is  shown  why  the  foregoing  quoted  pro- 
visions should  not  be  enforced  and  the  said  orders  of  the  town 
council  of  Marlinton  obeyed. 

[2]  The  evidence  shows  that,  while  there  is  a  water  line  on 
the  west  side  of  the  Greenbrier  river  owned  by  the  Bank  of 
Marlinton,  it  also  shows  that  this  line  is  a  private  line  not  en- 
gaged in  serving  the  public  generally,  and  also  shows  that  it  is 
laid  across  the  Greenbrier  river,  proving  that  the  contention  of 
the  defendant  that  a  water  line  could  not  be  so  laid  is  erroneous. 

[3]  There  is  nothing  in  this  evidence  to  show  that  the  rate 
received  by  the  defendant  company  for  its  fire  hydrants  is  not  a 
fair  and  adequate  one,  and  from  the  evidence  the  presumption  is 
clear  that  if  the  water  line  was  extended  across  the  Greenbrier 
river,  as  ordered  by  the  council,  that  additional  business  would 
be  secured  by  the  defendant  company, — ^to  what  extent  is  not 
Bhown,  but  the  burden  is  upon  the  defendant  to  prove  that  the  re- 
quest for  this  extension  is  imreasonable  and  unjust. 

The  evidence  further  tends  to  show  that  at  least  one  of  the 
leaks  in  the  water  mains  of  the  defendant  company  have  been  re- 
paired, and  that  some  of  the  lights  ordered  in  have  been  placed. 

[4]  It  is  admitted  that  all  of  the  points  designated  by  the 
council  for  the  placing  of  lights  and  fire  hydrants,  and  the  terri- 
tory included  in  the  proposed  extension  of  the  water  mains,  are 
within  the  corporate  limits  of  the  town  of  Marlinton,  and  the 
town  council  of  said  town  was  clearly  within  its  rights  when  it 
ordered  the  defendant  company  to  place  and  erect  said  lights  and 
hydrants  and  construct  said  extension. 

The  Conoonission,  therefore,  is  of  the  opinion  that  the  plaintiff 

is  entitled  to  the  relief  for  which  it  asks. 

Dawson  and  Morgan,  Commissioners,  concur, 
P.U.R.1916E. 
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EX  PASTE  CARDINAL. 

[Cr.  1948.] 

(—  Cal.  —,  150  Pac.  348.) 

ConstituUonal  law  ^^  Arbitrary  classifications '^Jitneys, 

1.  A  municipal  ordinance  regulating  automobiles  known  as  Jitney 
busses,  engaged  in  the  transportation  of  passengers  on  the  public  streets 
for  a  charge  of  10  cents  or  less,  is  not  an  arbitrary  classification  of 
yehicles,  because  based  on  the  fare  charged;  nor  la  it  a  discrimination 
against  this  species  of  vehicle;  and  such  regulation  is  warranted  by  the 
Constitution. 

Automobiles  —  Regulation  of  jitney  ln$sses  —  Operator  to  have  experi- 
ence. 

2.  A  municipal  ordinance  requiring  one  to  have  thirty  days'  experi- 
ence in  the  operation  of  an  automobile  in  the  city  before  being  per- 
mitted to  operate  a  jitney  bus  for  the  transportation  of  passengers  on 
the  public  streets  is  not  invalid  as  interfering  with  a  right  of  a  person  to 
pursue  a  lawful  calling,  but  is  a  reasonable  exercise  of  the  police  power 
in  the  interest  of  public  safety. 

Automobiles '^  MegtUation  of  jitney  busses  ^Oumer  to  furnish  se^ 
curity, 

3.  A  mimicipal  ordinance  requiring  the  owners  of  jitney  busses 
engaged  in  the  transportation  of  passengers  to  furnish  security  in  the 

-shape  of  a  bond  or  an  insurance  policy,  in  a  reasonable  amount,  to 
indemnify  persons  who  may  be  injured  or  damaged  by  negligent  or  il- 
legal operation,  is  a  proper  exercise  of  the  police  power  for  the  protec- 
tion of  the  public. 
Automobiles  ^  Requlrem^ent  that  owner  of  jitney  furnish  security  in 
sum  of  810,000  ^  Reasonableness. 

4.  A  municipal  ordinance  requiring  the  owners  of  jitney  busses  en- 
gaged in  the  transportation  of  passengers  to  give  a  bond  in  the  sum  of 
$10,000  conditioned  that  he  will  pay  all  damage  that  may  result  to  any 
person  or  property  from  the  negligent  operation  or  defective  construc- 
tion of  the  jitney  bus,  or  from  any  violation  of  law;  or  to  keep  in  force 
an  insurance  policy  with  a  total  liability  of  $10,000  insuring  the  owner 
against  loss  by  reason  of  damage  that  may  result  to  any  person  or 
property  from  the  operation  of  the  jitney  bus, — is  not  unreasonable. 

Automobiles  —  Requiring  owners  of  jitney  btisses  to  fUe  bond  of  surety 
company, 

5.  A  requirement  that  persons  engaged  in  the  operation  of  jitney 
busses  for  the  transportation  of  passengers  shall  furnish  a  bond  given 
by  a  responsible  surety  company  authorized  to  do  business  under  the 
laws  of  the  state,  to  the  exclusion  of  personal  sureties,  is  a  valid  pro- 
vision. 

[June  28,  1915.] 
P.U.K.1015E. 
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In  Bank.  Petition  for  Iial>eas  corpus  against  the  chief  of 
police  of  San  Francisco  to  inquire  into  the  validity  of  a  municipal 
ordinance  regulating  the  operation  of  jitney  busses;  writ  dis- 
charged and  the  petitioner  remanded  to  custody. 

Appearances:  Jacob  P.  Wetzel  for  petitioner;  Alexander 
O'Grady  for  respondent. 

Angellotti,  Ch.  J.,  delivered  the  opinion  of  the  court: 

The  petitioner  is  held  in  custody  by  the  chief  of  police  of  the 
city  and  county  of  San  Francisco  under  complaint  charging  him 
with  a  violation  of  ordinance  No.  3212,  N.  S.,  in  operating  an 
automobile  as  a  jitney  bus  on  a  public  street  in  San  Francisco 
without  first  procuring  and  giving  a  bond  as  required  by  §  4  of 
said  ordinance. 

It  is  contended  that  the  ordinance  as  a  whole  is  invalid,  and, 
even  if  this  be  not  so,  that  many  of  its  provisions,  especially 
§  4,  under  which  petitioner  is  being  prosecuted,  are  invalid. 

The  ordinance  is  purely  regulatory  in  nature,  one  designed  to 
regulate  the  use  of  what  is  termed  the  "jitney  bus"  on  the  public 
streets  of  the  city  and  county  of  San  Francisco.  By  §  1  of  the 
ordinance,  a  "jitney  bus"  is  defined  to  be  "a  self-propelled  motor 
vehicle,  other  than  a  street  car,  traversing  the  public  streets  be- 
tween certain  definite  points  or  termini,  and  conveying  passen- 
gers for  a  fixed  charge  of  not  more  than  10  cents  between  such 
and  intermediate  points,  and  so  held  out,  advertised,  or  an- 
nounced," and  the  same  is  declared  to  be  a  common  carrier.  The 
ordinance  provides  that,  before  operating  any  jitney  bus  on  any 
public  street,  the  owner  or  lessee  shall  apply  for  and  obtain  a 
permit  from  the  Board  of  Police  Commissioners,  give  a  bond  or 
provide  a  policy  of  insurance,  and  pay  a  certain  license  fee.  The 
permit  is  to  be  granted  upon  an  application  showing  certain 
things.  There  are  numerous  provisions  as  to  the  management 
and  operation  of  such  jitney  busses ;  the  ordinance  being  obvious- 
ly, as  we  have  said,  purely  regulatory  in  its  nature. 

[1]  The  first  substantial  objection  made  to  the  ordinance  is 
that  no  proper  basis  can  be  found  for  an  attempt  to  specially 
regulate  the  use  of  the  kind  of  vehicle  defined  as  a  jitney  bus; 
that  the  attempt  here  to  regulate  the  use  of  the  jitney  bus  in  the 
manner  prescribed,  without  including  all  other  motor  vehicles 
P.U.R.1915B. 
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used  on  the  streets,  and  especially  those  used  for  the  carriage  of 
passengers,  is  a  discrimination  against  the  so-called  jitney  bus 
that  is  not  warranted  under  the  Constitution,  It  cannot  suc- 
cessfully be  disputed  that  the  city  and  county  of  San  Francisco 
has  the  right,  in  the  exercise  of  its  police  power,  to  enact  such 
reasonable  regulations  for  the  safety  of  the  public  as  are  not  in 
conflict  with  general  laws,  to  regulate  the  use  of  vehicles  on  its 
public  streets.  While  in  doing  this  it  may  not  arbitrarily  dis- 
criminate against  any  species  of  vehicle,  it  may  classify  vehicles 
for  the  purpose  of  regulation  in  such  manner  as  is  reasonable,  in 
view  of  the  character  and  manner  of  use  and  the  danger  to  the 
public  to  be  apprehended,  and  such  classification  must  be  upheld 
by  the  courts  unless  it  is  manifestly  unreasonable  or  arbitrary. 
No  reasonable  person  will  dispute  the  proposition  that,  in  view  of 
many  circumstances  peculiar  to  automobiles  and  their  use,  regu- 
lations specially  applicable  thereto  will  be  sustained.  And  it  is 
manifest  that  as  to  automobiles  there  may  be  circumstances  exist- 
ing, by  reason  of  the  manner  and  character  of  their  use  on  the 
streets,  that  will  warrant,  in  the  interest  of  the  safety  of  the  pub- 
lic, special  regulations  as  to  those  used  for  a  particular  purpose 
and  in  a  particular  way.  The  only  limitation  in  the  matter  of 
any  such  classification  is  that  the  same  must  be  reasonable — that 
there  is  some  difference  between  the  vehicles  embraced  in  the 
class  attempted  to  be  created,  and  other  vehicles,  that  bears  a 
proper  relation  to  the  regulations  prescribed  for  those  coming 
within  the  class.  If  the  classification  is  reasonable,  including 
all  that  may  fairly  be  said  to  be  similarly  situated  and  affecting 
alike  all  of  those,  there  is  no  forbidden  discrimination.  The 
question  of  classification  is  primarily  one  for  the  legislative 
power,  to  be  determined  by  it  in  the  light  of  its  knowledge  of 
all  the  circumstances  and  requirements,  the  presumption  in  the 
courts  is  in  favor  of  the  fairness  and  correctness  of  the  determi- 
nation by  the  legislative  department,  and  the  courts  are  not  privi- 
leged to  overturn  that  determination  unless  they  can  plainly  see 
that  the  same  was  without  warrant  in  the  facts.  This  is  but  a 
statement  of  well-settled  doctrines  applicable  in  considering  such 
questions  as  the  one  before  us.  Applying  them  here,  we  enter- 
tain no  doubt  whatever  as  to  the  power  of  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco  to  make  special 
P.U.R.1015E. 
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regulations  relating  to  the  use  on  the  streets  of  such  vehicles  as 
are  described  in  §  1  of  the  ordinance,  and  therein  termed  jitney 
busses.  It  is  axgued  that  the  charge  of  10  cents  or  less  for  pas- 
ijage  is  no  proper  criterion  by  which  to  classify  for  such  a  purpose 
as  that  of  this  ordinance.  It  may  well  be,  however,  that  the 
special  danger  to  the  public  sought  to  be  guarded  against  is  con* 
fined  to  just  the  class  of  vehicles  described,  viz.,  automobiles  used 
on  the  public  streets  for  the  carriage  of  passengers  at  a  very  small 
charge,  the  same  charge,  or  only  a  few  cents  in  excess  of  the 
same  charge,  as  that  made  on  street  cars.  If  this  be  so,  it  was 
necessary  to  specify  some  amount  of  fare  as  the  dividing  line,  and 
it  cannot  be  held  that  the  supervisors  acted  unreasonably  in  fixing 
that  amount  at  10  cents.  In  legislating  it  is  often  necessary, 
for  the  purpose  of  definiteness  and  clearness,  that  some  amount 
or  number  be  specified  as  the  dividing  line,  and  the  determina- 
tion of  the  legislative  body  in  that  regard  is  practically  conclusive, 
unless  it  be  obviously  unreasonable.  It  is  the  "low  fare"  auto- 
mobile for  the  carriage  of  passengers  on  the  streets  of  San  Fran- 
cisco that  the  ordinance  is  designed  to  regulate^  The  real  question 
in  this  connection  is  whether  there  is  sufQcient  distinction  between 
the  operation  on  the  public  streets  of  these  "low  charge"  auto- 
mobiles for  the  carriage  of  passengers  and  the  operation  of  self- 
propelled  ^motor  cars  on  which  a  much  higher  charge  is  made, 
to  warrant  the  imposition  of  the  special  regulations  made  by 
this  ordinance.  It  is  a  matter  of  conmion  knowledge  on  the 
part  of  those  familiar  with  conditions  in  our  large  cities  that 
the  comparatively  recent  introduction  of  this  class  of  vehicle, 
commonly  known  as  the  "jitney,"  for  the  carriage  of  passengers 
on  the  public  streets,  for  a  charge  closely  approximating  that 
made  on  street  cars,  in  view  of  the  almost  phenomenal  growth 
of  the  institution,  has  made  clearly  apparent  the  necessity  of  some 
special  regulations  in  order  to  reasonably  provide  for  the  com- 
fort and  safety  of  the  public.  It  may  well  be  that  the  board  of 
supervisors  concluded  that,  in  view  of  the  number  of  this  class 
of  public  conveyances  that  were  operated  upon  the  public  streets, 
especially  upon  the  principal  streets  already  occupied  almost  to 
overflowing  during  the  hours  of  heaviest  traffic  by  street  cars  and 
other  vehicles,  as  well  as  by  pedestrians  at  street  crossings,  the 
speed  at  which  they  would  naturally  be  operated  in  order  to  make 
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them  pay  on  such  a  low  rate  of  fare,  and  the  probable  lack  of 
substantial  financial  responsibility  on  the  part  of  very  many 
imdertaking  to  operate  such  vehicles,  special  regulations  as  to 
condition  of  car,  competency  and  fitness  of  operator,  and  the 
operation  of  the  car,  as  well  as  security  to  protect  against  im- 
proper or  negligent  operation,  were  essential  to  the  public  saf  ety. 
We  certainly  cannot  say  that  the  legislative  body  was  not  justified 
in  so  determining. 

[2]  A  provision  of  the  ordinance  is  to  the  effect  that  it  shall 
be  unlawful  for  any  person  to  operate  a  jitney  bus  on  the  streets 
"unless  said  person  shall  have  had  at  least  thirty  days'  experience 
in  the  operation  of  an  automobile  in  the  city  and  county  of  San 
Francisco,"  and  other  provisions  considered  in  connection  with 
this,  may  reasonably  be  construed  as  providing  that  the  Police 
Commission  shall  not  grant  a  permit  to  operate  a  jitney  in  the 
absence  of  such  experience  on  the  part  of  the  operator.  These 
provisions  are  asserted  as  unwarrantably  interfering  with  the 
right  of  a  person  to  pursue  a  lawful  calling.  If  we  assume  their 
invalidity,  it  would  not  necessarily  follow  that  the  ..hole  ordi- 
nance is  void.  But  we  do  not  think  that  they  are  invalid,  for 
we  cannot  say  that  it  is  an  unreasonable  exercise  of  the  police 
power  in  the  interest  of  public  safety  to  require  that  the  operator 
of  a  vehicle  of  this  character  for  the  carriage  of  passengers  on 
the  public  streets  of  a  city  like  San  Francisco  should  have  the 
practical  knowledge  of  the  streets  and  grades  of  the  city  with 
reference  to  the  use  of  automobiles  thereon  that  it  may  reason- 
ably be  assumed  can  be  acquired  only  by  operating  such  a  vehicle 
thereon.  In  view  of  the  difference  in  the  facts,  we  do  not  con- 
sider the  case  of  Smith  v.  Texas,  233  U.  S.  630,  58  L.  ed.  1129, 
L.R.A.1915D,  677,  34  Sup.  Ct.  Rep.  681,  as  at  all  in  point.  As 
to  the  correctness  of  the  principles  enunciated  in  the  opinion  in 
that  case  there  can  be,  of  course,  no  dispute. 

An  examination  of  the  ordinance  discloses  to  us  nothing  that 

would  warrant  us  in  holding  the  ordinance  as  a  whole  to  be 

invalid.     We  say  "as  a  whole,"  for  we  are  not  called  upon  in 

this  proceeding  to  do  more  than  to  determine,  if  the  ordinance 

be  a  valid  enactment  at  all,  whether  the  particular  provision  that 

petitioner  is  charged  with  violating,  viz.,  §  4,  is  valid.     We  are 

not  here  concerned,  for  instance,  with  any  question  as  to  the 
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yalidity  of  the  provisions  relative  to  the  forfeiture  of  any  permit 
granted.  No  attempt  has  been  made  to  take  away  any  permit 
from  petitioner,  and  he  is  now  in  no  way  affected  by  any  of  these 
provisions.  If  invalid  for  any  reason,  which  we  must  not  be 
understood  as  conceding,  they  simply  fall  without  affecting  an^ 
other  part  of  the  ordinance. 

[3,  4]  We  come  now  to  the  particular  provision  of  the  ordi- 
nance for  an  alleged  violation  of  which  petitioner  is  held,  viz., 
§  4.  It  is  substantially  provided  therein  that,  '^in  order  to  in- 
sure the  safety  of  the  public,"  it  shall  be  unlawful  for  any  person 
to  operate  a  jitney  bus,  unless  there  is  given  and  in  force  either: 
(1)  A  bond  of  the  owner  or  lessee  of  said  jitney  bus  with  a 
responsible  surety  company  or  association  authorized  to  do  busi- 
ness under  the  laws  of  the  state  of  California,  in  the  sum  of 
$10,000,  conditioned  that  the  owner  or  lessee  of  "said  jitney 
bus"  "will  pay  all  loss  or  damage  that  may  result  to  any  person 
or  property  from  the  negligent  operation  of  or  defective  construc- 
tion of  said  jitney  bus,  or  which  may  arise  or  result  from  any 
violation  of  any  of  the  provisions  of  this  ordinance  or  the  laws  of 
the  state  of  California;"  or  (2)  a  policy  of  insurance  in  a  com- 
pany authorized  to  do  business  in  the  state  of  California,  with  a 
total  liability  of  $10,000,  insuring  said  owner  or  lessee  against 
loss  by  reason  of  damage  that  may  result  to  any  person  or  per- 
sons or  property  from  the  operation  of  said  jitney  bus,  which 
policy  shall  guarantee  payment,  within  the  limits  prescribed, 
viz.,  an  aggregate  liability  of  $10,000,  and  a  limitation  of  $5,000 
for  any  one  person  killed  or  injured  and  one  of  $1,000  for  the 
injury  or  destruction  of  any  property,  of  any  final  judgment 
rendered  against  said  owner  or  lessee.  Other  provisions  are  im- 
material here. 

We  see  no  reason  to  doubt  the  power  of  the  state,  or  any  county 
or  municipality,  in  the  exercise  of  its  police  power  of  regulation, 
to  require  security  in  the  shape  of  a  bond  or  insurance  policy 
from  its  licensees  in  all  cases  where  the  giving  of  such  security 
may  fairly  be  held  to  be  a  reasonable  requirement  for  the  protec- 
tion of  the  public.  If  the  power  to  do  this  exists,  we  are  satisfied 
that  it  cannot  properly  be  held  by  the  courts  that  the  require- 
ment of  such  security  by  the  ordinance  before  us  was  an  unrea- 
sonable exercise  of  its  power  by  the  board  of  supervisors  of  San 
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Francisco.  In  Freund  on  Police  Power,  it  is  subetantiaUy  stated 
that  a  requirement  of  a  bond  to  secure  faithful  compliance  with 
police  regulations  and  the  satisfaction  of  liabilities  that  may  arise 
from  their  violation,  or  to  serve  as  an  indemnity  fund  for  persons 
who  have  suffered  by  the  fraudulent  conduct  of  the  business, 
appears  to  be  permissible,  as  a  subsidiary  measure  of  police  con- 
trol, wherever  a  license  may  be  required  by  way  of  regulation. 
Section  40.  The  most  common  instance  of  the  requirement  of 
such  a  bond  is  probably  that  of  the  licensed  liquor  dealer,  and  a 
requirement  that  he  give  a  bond  for  damages  that  may  be  caused 
third  persons  by  illegal  sales  is  declared  valid.  See  Black,  In- 
toxicating Liquors,  §  46;  Woollen  &  T.  Intoxicating  Liquors, 
§  149.  In  Wiggins  v.  Chicago,  68  111.  372,  a  requirement  of  a 
bond  of  $1,000  from  a  licensed  auctioneer  conditioned  for  a  due 
observance  of  an  ordinance  regulating  the  business  was  sustained 
as  a  reasonable  requirement.  In  Hawthorne  v.  People,  109  111. 
302,  50  Am.  Rep.  610,  an  act  required  of  anyone  operating  a 
butter  and  cheese  factory  among  the  farmers  of  a  neighborhood 
a  bond,  intended,  as  the  court  substantially  said,  to  secure  those 
who  intmst  their  property  to  the  keeping  of  the  manufacturer 
against  fraud  or  misappropriation  by  him  of  their  property,  just 
as  the  saloon  keeper  may  be  required  to  give  security  that  he  will 
not  violate  the  law  and  thus  inflict  injury  on  his  customers.  The 
requirement  was  upheld.  On  principle  it  would  seem  that  se- 
curity for  the  protection  of  those  who  may  be  injured  or  damaged 
by  the  negligent  or  illegal  operation  of  a  business  or  calling  sub- 
ject to  police  regulation  may  be  required,  wherever  such  a  require- 
ment is  not  unreasonable ;  the  requirement  being,  as  already  sug- 
gested, an  exercise  of  the  police  power  of  regulation  for  the  pro- 
tection and  safety  of  the  public.  We  have  found  no  decision  that 
holds  otherwise.  Of  course,  no  such  interference  with  the  right 
of  a  person  to  carry  on  a  legitimate  business  would  be  valid  except 
where  justifiable  as  a  proper  exercise  of  the  police  power  of  regu- 
lation, and  the  decision  in  the  case  of  People  ex  rel.  Valentine  v. 
Berrien  Circuit  Judge  (People  ex  rel.  Valentine  v.  Coolidge) 
124  Mich.  664,  50  L.R.A.  493,  83  Am.  St.  Eep.  352,  83  K  W. 
594,  in  which  an  act  requiring  all  merchants  who  sell  farm  pro- 
duce on  commission  to  execute  a  bond  in  the  sum  of  $5,000  con- 
ditioned for  the  faithful  performance  of  their  contracts  was  held 
P.U.R.1916E. 
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to  be  unconstitutional,  was  put  upon  the  ground  that  there  was 
nothing  in  the  particular  business  there  involved  that  required 
r^ulation,  as  did  hack  drivers,  peddlers,  saloons,  etc.,  but  that 
the  business  was  a  legitimate  commercial  business,  for  the  carry- 
ing on  of  which  neither  license  fee  nor  bond  could  be  required. 
Gibbs  V.  Tally,  133  Cal.  373,  60  L.R.A.  815,  65  Pac.  970,  and 
the  cases  following  it,  are  not  at  all  in  point  The  statute  there 
held  invalid  was  one  requiring  the  owner  to  give  a  bond  to  secure 
laborers,  materialmen,  and  subcontractors,  with  whom  he  had  no 
contract,  against  default  on  the  part  of  their  debtor,  the  building 
contractor.  No  foundation  for  the  imposition  of  any  such  bur- 
den on  the  owner,  who  was  entirely  without  responsibility,  legal 
or  moral,  to  those  choosing  to  deal  with  the  contractor,  could  rea- 
sonably be  found.  In  the  case  at  bar  we  have  persons  undertak- 
ing to  pursue  upon  the  public  streets  of  the  city  and  county  of 
San  Francisco  an  occupation  that  if  negligently  conducted  is 
fraught  with  danger  not  only  to  those  who  may  be  passengers, 
but  also  to  the  public  generally  upon  those  streets.  The  occupa- 
tion is  one  that  may  properly  be  regulated  by  the  public  authori- 
ties, and  the  insistence  on  a  bond  or  other  security  in  a  reasonable 
amount  to  indemnify  those  who  may  be  injured  by  the  negligent 
or  illegal  operation  of  the  business  appears  to  us  not  to  be  beyond 
the  range  of  reasonable  requirement. 

[5]  It  is  suggested  that  the  requirement  that  the  bond  be  given 
by  a  responsible  surety  company  or  association  authorized  to  do 
business  under  the  laws  of  the  state  of  California,  to  the  exclusion 
of  personal  sureties,  renders  the  provision  invalid.  We  know 
of  no  constitutional  right  that  one  has  to  give  any  particular  kind 
of  security.  A  legislative  body  having  the  right  to  require  the 
giving  of  security  necessarily  has  the  right  to  prescribe  the  kind 
that  shall  be  given,  with  the  limitation  always,  of  course,  that  its 
provisions  in  this  regard  shall  not  be  unreasonable,  or  based  upon 
any  other  consideration  than  its  conclusion  as  to  what  is  neces- 
sary for  the  protection  of  those  concerned.  We  had  occasion,  in 
San  Luis  Obispo  County  v.  Murphy,  162  Cal.  588,  591,  123  Pac. 
808,  Ann.  Cas.  1913D,  712,  to  consider  an  act  providing  for  the 
payment  by  the  state,  county,  etc.,  of  the  premiums  on  official 
bonds  of  state,  county,  etc.,  officers  when  those  bonds  were  pro- 
cured from  such  a  company  or  association.     The  act  was  upheld 
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against  the  objection  that  it  di8<5riminated  in  favor  of  such  bonds 
and  against  bonds  with  personal  sureties.  Aq  one  of  the  grounds 
of  decision,  it  was  substantially  said  that  the  theory  of  the  l^is- 
lature  probably  was  that  the  public  interests  would  be  better  pro- 
tected by  such  bonds,  and  that,  taking  into  consideration  the 
provisions  of  our  law  relating  to  the  conditions  and  official  super- 
vision under  which  such  surety  companies  are  allowed  to  trans- 
act their  business  within  this  state,  it  might  well  be  concluded 
that  the  surety  company  bond  is  a  better  and  safer  bond  so  far 
as  the  public  interest  is  concerned.  The  likelihood  of  finding 
the  security  given  insufficient  from  one  cause  or  another  when 
the  time  for  collection  arrives  is  obviously  much  greater  in  the 
case  of  the  personal  surety  than  in  that  of  the  company  or  asso- 
ciation engaged  in  the  business  only  with  the  certificate  and 
under  the  constant  supervision  of  officers' of  the  state.  Then, 
too,  the  necessity  of  giving  and  maintaining  such  a  bond  may 
well  be  considered  as  more  conducive  to  a  careful  operation  of  his 
business  by  the  jitney  bus  owner  or  lessee  than  would  otherwise 
be  had.  We  see  no  warrant  for  holding  that  the  supervisors  were 
not  justified  in  concluding  that  such  a  bond  as  that  prescribed  in 
the  ordinance  was  essential 

It  is  not  claimed  that  the  complaint  does  not  sufficiently  state  a 
public  offense,  if  §  4  of  the  ordinance  is  a  valid  enactment. 

No  other  point  is  made  against  the  ordinance  that  calls  for 
discussion  here.  We  are  unable  to  perceive  any  ground  upon 
which  it  may  fairly  be  held  that  §  4  of  the  ordinance  is  not 
valid. 

The  writ  is  discharged,  and  the  petitioner  remanded  to  cus- 
tody. 

We  concur:  Shaw,  J.;  Melvin,  J.;  Sloss,  J.j  Lorigan,  J.; 
Lawlor,  J, 
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MT.  KONOCTI  LIGHT  &  POWEE  COMPANY 

V. 

MAX  THELEN  et  aL 

[S.  F.  7446.] 
(— Cal.— ,  150Pac.  359.) 

Rehearing '^  Hearing  on  hefore  ContnUasion, 

1.  A  hearing  on  an  application  for  a  rehearing,  at  a  time  and 
place  fixed  by  the  Commission,  when  the  matter  was  submitted  for  final 
decision  on  the  merits  of  the  controversy,  is  sufficient  to  warrant  the 
Commission  to  dismiss  the  complaint  and  to  vacate  its  former  order, 
restraining  an  individual  from  constructing  a  hydroelectric  system  to 
compete  with  the  complaining  company,  although  the  Commission  is 
without  authority  to  change  or  vacate  a  former  order  without  giving 
the  adverse  party  an  opportunity  to  be  heard. 

Order—  Time  far  mahing, 

2.  An  order  made  more  than  twenty  days  after  the  final  submission 
of  the  matter  for  decision  on  rehearing  is  not  void  by  virtue  of  the 
provision  of  the  Public  Utility  act  that  the  Commission  shall  "hear 
the  matter  with  all  despatch,  and  shall  determine  the  same  within 
twenty  days  after  final  submission,  and  if  such  determination  is  not 
made  within  such  time,  it  may  be  taken  by  any  party  to  the  rehearing 
that  the  order  involved  is  affirmed,"  as  the  statute  is  merely  directory 
as  to  the  Commission,  in  no  way  going  to  its  jurisdiction,  and  in  so 
far  as  the  parties  are  concerned  simply  authorizes  them,  pending  final 
decision,  to  act  without  fear  of  penalty  upon  the  assumption  that  the 
order  is  affirmed. 

Rehearing  —  Jurisdiction  and  authority  of  Commission  on, 

3.  Hie  Commission  does  not  exceed  its  authority  or  jurisdiction 
by  vacating  a  former  order  and  dismissing  the  complaint  after  a  hear- 
ing upon  an  application  for  a  rehearing  when  the  merits  of  the  contro- 
versy were  submitted  for  final  decision: 

Monopoly  and  competition  —  Powers  of  Commission  —  Statute. 

4.  The  provision  of  a  statute  (Cal.  Public  Utility  act,  §  50a)  "that 
if  a  public  utility,  in  constructing  or  extending  its  line,  plant,  or  system 
shall  interfere  or  be  about  to  interfere  with  the  operation  of  the  line, 
plant,  or  system"  of  an  established  public  utility,  the  Commission  on 
complaint  may  make  such  order  for  the  location  of  the  systems  affected 
as  may  be  just,  refers  solely  to  an  interference  with  the  physical  oper- 
ation of  the  system  of  the  public  utility  already  constructed,  and  can- 
not be  invoked  by  one  utility  to  prevent  another  from  extending  its 
lines  so  as  to  be  in  a  position  to  compete  with  it» 

[June  22,  1915.J 
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Application  for  a  writ  of  Certiorari  to  review  the  proceedings 
of  the  Railroad  Commission  revoking  its  former  order  restraining 
an  individual  from  constructing  a  hydroelectric  system  in  com- 
petition with  an  established  public  utility  and  dismissing  the 
complaint;  denied. 

Appearances:  Wm.  S.  McKnight  for  petitioner;  Douglass 
Brookman  for  respondents. 

Angellotti,  Ch.  X,  delivered  the  opinion  of  the  court: 
The  proceeding  before  the  Railroad  Commission  which  it  is 
sought  here  to  review  was  one  by  the  Mt.  Konocti  Light  &  Power 
Company,  petitioner  here,  against  James  A.  Gunn,  Jr.,  complain- 
ing that  Gunn  was  constructing  his  hydroelectric  system  from 
Kelseyville,  Lake  county,  to  the  village  of  Finley,  in  the  same 
county,  the  last-named  village  being  territory  not  theretofore 
served  by  him,  but  already  occupied  by  the  power  company,  and 
was  about  to  enter  into  competition  with  it  there,  and  asking  for 
an  order  restraining  Gunn  from  so  doing.  It  is  assumed  he  had 
no  certificate  of  public  convenience  and  necessity  from  the  Rail- 
road Commission  authorizing  him  to  make  such  extension  of  his 
system.  Public  Utilities  act,  §  50.  By  his  answer  Gunn  denied 
certain  allegations  of  the  complaint,  and  set  up  his  right  to  do  as 
he  was  doing  by  reason  of  a  franchise  granted  by  the  super\^isors 
of  Lake  county,  under  which  he  had  commenced  to  do  business 
before  the  effective  date  of  the  Public  Utilities  act.  The  Com- 
mission first  made  an  order  restraining  Gunn  as  asked,  but  on 
his  application  for  a  rehearing,  which,  according  to  the  petition 
here,  was  heard  by  the  Commission  at  a  time  and  place  fixed  by 
it,  and  finally  submitted  to  it  for  decision  on  February  18,  1915, 
vacated  and  annulled  this  order,  and  dismissed  the  power  com- 
pany's complaint  on  May  5,  1^15.  This  action  was  had  on  the 
theory  that  the  Commission  had  no  power  to  prevent  Gunn  from 
exercising  the  franchise  given  him  by  the  supervisors  of  Lake 
county.  The  power  company  seeks  from  this  court  a  writ  of 
certiorari  to  review  the  proceedings  of  the  Railroad  Commis- 
sion, with  a  view  to  the  annulment  of  the  second  order  of  the 
Commission,  the  order  vacating  the  first  order  and  dismissing 
the  complaint. 

[1]  It  sufficiently  appears  from  the  petition  and  exhibits  at- 
tached thereto  that  there  was  a  hearing  on  the  application  for 
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rehearing  at  a  time  and  place  fixed  by  the  Commiasion,  that  the 
matter  was  finally  submitted  to  the  Commission  for  decision,  and 
that  such  submission  involved  the  determination  of  the  rights  of 
the  respective  parties  on  the  merits  of  the  controversy  in  the  event 
that  the  Commission  concluded  that  its  original  decision  was 
erroneous.  Under  the  circumstances  no  further  hearing  was  es- 
sential or  apparently  desired.  While  in  view  of  the  language  of 
the  statute  we  might  doubt  the  power  of  the  Commission,  if  it 
grants  an  application  for  rehearing  without  an  opportunity  of  a 
hearing  to  the  adverse  party,  to  make  any  change  in  the  order 
already  made  without  an  opportunity  to  such  party  to  be  heard  on 
the  rehearing  so  granted  at  a  time  and  place  fixed,  we  are  satisfied 
that,  upon  the  showing  made  here,  there  was  in  the  case  at  bar  no 
substantial  departure  from  the  procedure  provided  by  the  act,  no 
departure  affecting  any  substantial  right,  or  beyond  the  power  of 
the  Commission.  There  was,  in  effect,  a  hearing  on  the  "rehear- 
ing." 

[2]  There  is  no  force  in  the  claim  that  the  second  order  must 
be  held  void  because  made  more  than  twenty  days  after  the  final 
submission  of  the  matter  for  decision.  The  provision  of  the  Pub- 
lic Utilities  act  relied  on  that,  under  certain  circumstances,  the 
Commission  "shall  forthwith  proceed  to  hear  the  matter  with  all 
despatch,  and  shall  determine  the  same  within  twenty  days  after 
final  submission,  and  if  such  determination  is  not  made  within 
such  time,  it  may  be  taken  by  any  party  to  the  rehearing  that  the 
order  involved  is  affirmed,"  is  simply  directory  so  far  as  the  Com- 
mission is  concerned,  in  no  way  going  to  its  jurisdiction,  and,  in 
90  far  as  the  parties  are  concerned,  simply  authorizes  them,  pend- 
ing final  decision,  to  act  without  fear  of.  penalty  upon  the  assump- 
tion that  the  order  is  affirmed. 

[3y  4]  As  to  the  other  points  made  in  support  of  the  applica- 
tion :  The  Public  Utilities  act  in  terms  provides  that  "the  review 
(by  this  court)  shall  not  be  extended  further  than  to  determine 
whether  the  Commission  has  regularly  pursued  its  authority,  in- 
cluding a  determination  whether  the  order  or  decision  under 
review  violates  any  right  of  the  petitioner  under  the  Constitution 
of  the  United  States  or  of  the  state  of  California."  We  can  see 
in  the  showing  made  in  support  of  the  application  no  ground  for 
the  claim  that  the  Commission  has  not  "regularly  pursued  its 
P.U.R.1915E. 
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authority,"  or,  in  other  words,  has  exceeded  its  jurisdiction,  in 
vacating  its  first  order  and  dismissing  petitioner's  complaint 
Nor  can  we  see  any  ground  whatever  for  the  claim  that  any  right 
of  petitioner  under  either  the  Constitution  of  the  United  States 
or  the  state  of  California  is  affected.  The  final  proviso  in  §  50a 
of  the  Public  Utilities  act,  relied  on  here,  obviously  has  to  do 
solely  with  an  interference  with  the  physical  operation  of  the  line, 
plant,  or  system  of  the  public  utility  already  constructed. 
The  application  for  a  writ  of  certiorari  is  denied. 

We  concur:    Lorigan,  J.;  Shaw,  J. ;  Sloss,  J. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 

APPEAL  OF  CITY  OF  NOKWALK. 
(—  Conn.  — ,  94  Atl.  988.) 

Appeal  and  review  ^  Administrative  order '^  Reaaonahlenesa, 

1.  An  order  of  the  Public  Utilities  CommiBsion  relating  to  the 
number  of  street  railway  tracks  and  the  kind  of  rails  to  be  used,  on  a 
new  bridge  used  jointly  by  the  city  and  a  street  railway  company,  is 
an  administrative  matter,  and  will  not  be  interfered  with  by  the  courts 
where  it  appears  to  have  been  made  after  hearing  regularly  had  and 
is  supported  by  evidence. 

Appeal  and  review '-' Power  of  court '^Administrative  Comm^ission 
order, 

2.  The  Connecticut  supreme  court  of  errors  has  power  to  set  aside 
an  administrative  order  of  the  Public  Utilities  Commission  that  is  un- 
reasonable. 

Appeal  and  review  —  Jurisdiction  of  supreme  court  of  errors, 

3.  The  Connecticut  supreme  court  of  errors  can  determine  the 
bounds  of  power  of  the  superior  coiu't  and  the  extent  of  its  duty  in 
reviewing  an  order  of  the  Public  Utilities  Commission  fixing  the  equi- 
table portion  of  the  expense  of  the  oonstmction  of  a  bridge  which  a 
street  railway  company,  using  the  bridge,  la  required  to  pay,  and  may 
decide  what  considerations  should  be  regarded  in  an  inquiry  of  that 
nature,  but  cannot  go  beyond  that  unless  the  judgment  be  clearly  in- 
equitable. 

Apportionment '^  Cost  of   strengthening   tridge  ^  City '^  Street   rail" 
way, 

4.  In  providing  for  the  apportionment  of  the  cost  of  a  bridge  be- 
tween a  municipality  and  a  street  railway  company  using  the  bridge 
under  a  statute  requiring  the  railway  company  to  pay  its  equitable  por- 
tion of  the  expense  of  constructing  the  bridge,  the  element  of  cost  of 
strengthening  the  bridge  for  street  railway  service  must  include  the 
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cost  of  strengthening  the  entire  bridge,  and  not  merely  that  part  of 
the  bridge  over  which  the  cars  are  to  be  operated. 
Apportionment  —  Basis  —  Cost  of  bridge  —  City  —  Street  railway, 

5.  Payment  by  a  railway  company  of  the  additional  cost  of  strength- 
ening a  bridge  for  street  railway  service  does  not  meet  the  statutory 
obligation  to  pay  its  equitable  portion  of  the  expense  of  constructing  a 
bridge  used  by  it;  but  thS  company  is  required  to  pay  its  equitable 
portion  of  the  expense  of  the  entire  bridge. 

Apportionment '^  Cost    of    bridge  ^^  City -^  Street    nailtody '^  Prospec' 
tive  benefit, 

6.  In  determining  the  equitable  portion  of  the  expense  of  construct- 
ing a  new  city  bridge  which  a  street  railway  company,  using  the  bridge, 
is  required  to  pay,  the  prospective  benefit  to  the  company  and  the  pro- 
spective use  of  the  bridge  by  it,  as  well  as  the  present  use,  must  be  taken 
into  consideration. 

Apportionment  —  Cost  of  bridge  —  City  —  Street  railway  —  Various  ele^ 
ments  considered, 

7.  In  determining  the  equitable  portion  of  the  expense  of  construct- 
ing a  new  bridge  which  a  railway  company,  using  the  bridge,  is  re- 
quired to  pay,  the  following  considerations,  if  present,  should  be  taken 
into  account:  The  additional  cost  of  strengthening  the  entire  bridge 
for  street  railway  service;  the  increased  size  of  the  bridge  due  to  pro- 
vision for  an  additional  track  authorized  by  the  Public  Utilities  Com- 
mission; the  part  of  the  surface  of  the  bridge  occupied  by  the  railway 
in  the  operation  of  its  cars,  and  the  right  of  exclusive  use  of  that  part 
when  required  by  it;  the  permanent  occupation  of  the  bridge  by  its 
tracks,  poles,  wires,  and  overhead  equipment;  the  special  construction 
required  for  its  exclusive  service;  the  relative  use  of  that  part  of  the 
bridge  devoted  to  the  railway  traffic  by  the  railway  and  by  the  other 
traffic  thereon;  the  relative  wear  and  tear  upon  tiie  bridge  and  its  draw 
by  the  railway  and  by  the  other  traffic  thereon;  the  character  and 
permanency  of  the  bridge  and  the  oost  of  its  maintenance  and  the  de- 
preciation upon  its  investment;  the  impaired  life  cost  of  the  bridge 
due  to  the  railway;  the  saving  to  the  railway  in  the  Maintenance  and 
cost  of  operation;  the  decrease  in  liability  for  accidents  owing  to  the 
increased  width  of  the  bridge  and  draw;  the  relief  from  congestion  due 
to  the  increased  width  of  the  draw,  and  the  saving  of  time  in  operation 
of  cars  by  the  change  from  a  swinging  to  a  lift  draw. 

Bridges '^  Plans  ^  Provision  for  future  needs, 

8.  Under  a  statute  authorizing  the  construction  of  a  new  city 
bridge  and  declaring  that  the  street  railway  company  using  the  bridge 
shall  pay  a  portion  of  the  expense,  the  city  is  authorised  to  provide  for 
future  as  well  as  present  railway  and  public  needs  in  determining  the 
character,  size,  and  cost  of  the  bridge. 

Apportionment -^  Cost    of    bridge  ^  City  ^^  Street    railway -^  Elements 
excluded, 

9.  In  apportioning  the  cost  of  a  bridge  between  a  municipality  and 
a  stre^  railway  company  using  the  bridge,  the  cost  to  the  railway  com- 
pany of  paving  should  not  be  considered  where  its  obligation  in  this  re- 
spect is  governed  by  statute;   likewise  the  cost  of  rails,  ties,  ballast, 
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wires,  cables,  and  other  special  work  are  not  to  be  considered  upon  the 
ground  that  these  are  ordinary  incidents  of  putting  the  railway  in  con- 
dition for  fulfilling  its  duty  of  operation. 
Apportionment '^ Cost   of   'bridge ^^CUy ^Street   railway ^ ContrihU' 
tion  by  state, 

10.  The  contribution  made  by  the  state  for  the  erection  of  a  new 
city  bridge  should  not  be  considered  in  determining  the  equitable  por- 
tion of  the  cost  of  construction  which  a  street  railway  company,  using 
the  bridge,  is  required  to  pay,  since  the  contribution  was  for  the  purpose 
of  relieving  the  city  from  a  part  of  the  cost  which  the  state  should 
bear,  upon  the  theory  that  bridges  upon  main  thoroughfares  are  of  value 
U>  the  public  generally. 

Apportionment  ^  Cost  of  bridge  ^  City -^  Street  railway '^  Filling  ap' 
pro€Ujhes. 

11.  In  determining  the  railway  company's  portion  of  the  expense, 
exclusive  of  paving,  for  filling  the  approaches  to  a  bridge  erected  under 
a  statute  providing  for  the  apportionment  of  the  cost  of  the  bridge  be- 
tween a  municipality  and  a  street  railway  company  using  the  bridge, 
the  court  should  take  into  consideration  the  statute  providing  that  the 
railway  shall  conform  the  grade  of  its  tracks  to  the  established  grade 
of  the  highway  when  changed,  and  shall  pay  one  half  the  cost  of  neces- 
sary excavating,  filling,  resurfacing,  paving,  or  other  construction  work 
within  lines  2  feet  on  the  outside  of  each  outer  rail  of  such  tracks. 

[July  16, 1915.] 

Appeal  by  the  city  of  Norwalk  from  an  order  of  the 
superior  court  of  Fairfield  County  reviewing  the  proceedings 
before  the  Public  Utilities  Commission  apportioning  the  cost  of 
a  new  bridge  erected  under  a  statute  declaring  that  the  cost  should 
be  apportioned  between  the  city  and  a  street  railway  company 
using  the  bridge ;  reversed  and  a  new  trial  ordered. 

Appearances:  John  J.  Walsh  and  Edward  J.  Quinlan  and 
Edwin  L.  Scofield  for  appellant;  Harry  G.  Day  and  Benjamin 
I.  Spock  for  appellee. 

Statement  by  Wheeler,  J. : 

A  demurrer  to  the  reasons  of  appeal  was  heretofore  sustained, 
and  upon  appeal  the  case  remanded  by  this  court,  with  direction 
to  overrule  the  demurrer.  88  Conn.  471,  91  Atl.  442.  The  de- 
murrer was  thereafter  overruled  by  the  superior  court,  and  the 
case  heard  on  the  merits,  and  judgment  rendered  that  the  Con- 
necticut Company  pay  to  the  city  of  Norwalk,  as  its  equitable 
portion  of  the  expense  of  said  bridge,  $4,906,  and  that  the  portion 
of  said  order  providing  that  the  company  lay  upon  the  bridge  two 
tracks  be  set  aside. 

P.U.R.1915K 


Digitized  by  V:iOOQIC 


APPEAL  OF  NOUWALK.  297 

Reference  may  be  had  to  88  Conn.  472,  473,  91  AtL  442,  and 
to  Connecticut  Co/s  Appeal,  89  Conn,  — ,  94  AtL  992,  for  state- 
ments of  fact  there  given. 

The  trial  court  found : 

Since  about  1867,  and  at  the  time  the  proceedings  to  secure 
a  new  bridge  were  begun,  there  was  a  wooden  bridge,  known  as 
Washington  street  bridge  and  a  part  of  a  highway  known  as 
Washington  street,  over  the  Norwalk  river  which  had  become 
unsafe  for  public  travel  irrespective  of  the  fact  that  the  Connect 
ticut  Company  operated  a  single-track  railway  over  it.  The  gen- 
eral assembly  authorized  the  town  of  Norwalk,  by  its  Bridge 
Commission,  to  construct  a  new  concrete  bridge  with  steel  draw 
and  approaches  in  place  of  the  wooden  bridge.  The  general 
assembly  constituted  the  city  of  Norwalk  the  successor  of  the 
town  of  Norwalk,  and  continued  the  bridge  committee  with  power 
to  determine  the  location  of  the  tracks  and  permanent  structure 
of  a  street  railway  upon  this  bridge.  The  committee  consulted 
the  railway  company  as  to  load,  construction,  supports,  and  con- 
nection of  trolley  wires  and  conduits  and  as  to  the  number  of 
tracks  to  be  laid.  The  company  first. expressed  its  preference  for 
two  tracks,  but  later,  and  before  the  plans  and  specifications  of 
the  bridge  had  been  completed,  amended  its  request  for  two  tracks 
and  requested  a  provision  for  a  single  track.  Subsequently  the 
plans  of  the  bridge  were  adopted  providing  for  two  tracks,  and 
the  contract  for  the  building  of  the  bridge  awarded  without  con- 
sultation with  the  company  prior  to  the  award  of  the  contract  as 
to  the  necessity  of  any  repair  or  reconstruction  of  the  old  bridge, 
or  their  character,  or  as  to  the  character  or  dimensions  of  the 
new  bridge,  or  as  to  the  apportionment  of  the  expense  thereof. 
The  total  cost  of  the  bridge  is  about  $278,000.  The  extra  cost 
of  strengthening  for  one  street  railway  track  is  $4,106,  A  50, 
instead  of  a  60,  foot  bridge  of  the  same  design  as  the  bridge 
built  would  cost  about  $228,000.  The  state,  under  the  statute, 
paid  toward  the  cost  of  the  bridge,  $50,000.  The  bridge  is  con- 
structed to  provide  tot  all  the  requirements  of  all  traffic,  including 
that  of  the  company's  50-ton  cars. 

East  Norv^'alk  is  situated  easterly  of  this  bridge,  and  has  a 
population  of  about  5,000;  South  Norwalk  is  situated  westerly 
of  this  bridge,  and  has  a  population  of  about  11,000.     East  Nor- 
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walk  is  rapidly  increasing  in  population,  and  in  ten  years  it  is 
estimated  will  be  the  most  thickly  populated  part  of  the  town  of 
Norwalk.  This  bridge  is  the  most  convenient  way  of  travel  to 
the  Sound  in  this  vicinity  and  for  travelers  upon  the  shore  high- 
way. On  the  east,  two  tracks  of  the  defendant  approach  to  the 
bridge,  and  three  streets  converge  to  it  on  the  west.  The  state 
has  built  a  new  road  on  the  east  of  this  bridge,  and  a  large  pro- 
portion of  the  shore  road  traffic  passes  over  it,  and  the  bridge  is 
the  shortest  and  easiest  means  of  connection  between  this  state 
road  via  South  Norwalk  to  the  Boston  post  road.  The  traffic  over 
the  bridge  is  large  and  increasing.  The  60-foot  bridge  with  a 
4:0-foot  roadway  and  10-foot  sidewalks  on  each  side  is  reasonably 
necessary  for  vehicular  and  foot  traffic,  irrespective  of  whether  it 
contains  one  trolley  track  or  two.  The  bridge  built  is  a  re- 
inforced concrete  bridge  of  the  most  modem  type,  of  massive  but 
simple  design,  involving  no  elaborate  expenditure  for  ornamen- 
tation, and  its  structural  life  will  be  for  hundreds  of  years,  and  is 
well  calculated  to  meet  the  demands  of  public  travel  in  this  lo- 
cality. It  is  not  of  undue  width  or  strength  for  present  or  pro- 
spective traffic.  The  trolley  line  upon  this  bridge  is  part  of  a 
single-track  line  extending  from  the  railroad  station  in  South 
Norwalk  through  East  Norwalk  to  Broad  river,  a  distance  of 
about  3^  miles,  with  a  branch  extending  about  a  mile  from  the 
easterly  end  of  the  bridge  to  Dorlon's  Point.  At  the  time  of  the 
destruction  of  the  old  bridge,  the  company  operated  its  single- 
track  railway  on  a  24-minute  schedule,  and  this  service  accom- 
modated the  public.  A  second  track  on  the  new  bridge  will  be 
of  no  material  benefit  to  the  company  without  laying  double  tracks 
on  its  line,  and  until  this  is  done  the  public  will  derive  no  advan- 
tage from  two  tracks  on  the  bridge. 

Wheeler,  J.,  delivered  the  opinion  of  the  court : 

The  order  of  the  Commission  provided  for:  (1)  Two  tracks 
across  the  bridge;  (2)  rails  of  a  certain  type;  (3)  the  payment 
by  the  Connecticut  Company  of  a  portion  of  the  cost  of  the  bridge. 

Upon  the  former  appeal  to  this  court  (88  Conn.  471,  91  Atl. 
442),  the  brief  of  the  company  accurately  recited: 

"And  it  is  from  that  part  of  the  order  apportioning  the  cost 
that  the  appeal    .    .    •    was    .    .    .    taken  in  the  name  of  th| 
city  of  Norwalk.'' 
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The  company  upon  the  appeal  to  the  superior  court  demurred 
to  the  reasons  of  appeal  of  the  city,  the  demurrer  was  sustained, 
and  the  city  took  its  appeal  to  this  court 

No  one  of  the  several  grounds  of  the  demurrer  touched  that 
part  of  the  order  of  the  Commission  relating  to  the  two  tracks  or 
the  kind  of  rail  to  be  laid.  We  considered  the  several  grounds 
of  the  demurrer,  and  held  that  the  legality  as  well  as  the  expe- 
diency and  propriety  of  the  order  apportioning  the  expense  of 
this  bridge  were  properly  before  the  superior  court  for  its  re- 
examination de  novo,  and  remanded  the  case,  with  direction  to 
overrule  the  demurrer.  No  further  pleading  was  filed.  So  that 
the  single  question  before  the  trial  court  upon  its  hearing  on  the 
merits  was  as  to  the  legality,  expediency,  and  propriety  of  that 
part  of  the  order  of  the  Conmiission  apportioning  the  expense  of 
the  bridge. 

[1,  2]  We  do  not  intend  to  imply  that  that  part  of  the  order 
of  the  Commission  relating  to  the  number  of  the  tracks  and  the 
kind  of  rail  could,  upon  this  record,  have  properly  been  made  the 
subject  of  appeal.  These  were  purely  administrative  matters, 
and  we  expressly  so  held  in  Norwalk  v.  Connecticut  Co.  88  Conn. 
471,  476,  91  Atl.  442.  In  repeated  decisions  we  had  long  since 
determined  this  point.  Norwalk  Street  K.  Co's  Appeal,  69  Conn. 
576,  39  L.R.A.  794,  37  Atl.  1080,  38  AtL  708 ;  Spencer's  Appeal, 
78  Conn.  301,  61  Atl.  1010. 

We  judge  from  the  company's  draft  counterfinding  that  it 
claimed  in  the  trial  court,  contrary  to  its  position  in  this  court 
upon  the  former  appeal,  that  the  trial  court  could  and  should  pass 
upon  the  legality,  expediency,  and  propriety  of  this  portion  of 
the  order  of  the  Commission.  It  here  maintains  the  same  posi- 
tion and  rests  its  claim  upon  the  unreasonableness  of  the  order. 

If  an  administrative  order  be  so  unreasonable  as  to  justify 
judicial  interference,  it  is  within  our  judicial  power  on  proper 
appeal  to  set  it  aside.  Norton  v.  Lake  Shore  Electric  R.  Co. 
84  Conn.  24,  78  AtL  587. 

It  is  apparent  from  the  finding  and  order  of  the  Commission 

that  the  decision  as  to  the  kind  of  rails  and  number  of  tracks 

was  made  upon  evidence  submitted  to  the  Commission  and  after 

hearing  regularly  had.     It  is  clear  that  the  Commission  did  not 

act  without  evidence ;  there  is  nothing  to  indicate  that  it  plainly 
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decided  contrary  "to  the  evidence.  The  issue  as  to  the  number  of 
tracks  was  dependent  upon  a  variety  of  considerations  and  de- 
cided upon  a  conflict  of  evidence.  In  such  a  situation,  it  is  quite 
immaterial  that  the  trial  court  arrived  at  another  conclusion 
from  the  facts  surrounding  this  question,  and  it  would  be  equally 
immaterial  if  we  entertained  another  view. 

The  question  was  administrative;  it  was  decided  after  hear- 
ing upon  a  conflict  of  the  evidence.     The  Commission  say : 

"The  evidence  before  the  Commission  indicated  that  a  single 
track  would  afford  sufficient  track  facilities  for  the  present  street 
railway  traffic,  across  said  bridge,  but  realizing  the  necessity  of 
providing  for  the  future,  and  as  tending  to  obviate  congestion  on 
this  bridge,  having  a  draw  span,  the  Commission  is  of  opinion 
that  the  number  of  tracks  to  be  laid  by  said  street  railway  com- 
pany across  said  bridge  and  its  approaches  should  be  two,  com- 
monly designated  as  double  tracks." 

These  reasons  seem  sensible  and  likewise  wise  in  their  pro- 
vision for  the  future,  in  view  of  the  present  population  and 
traffic  and  the  prospective  increase  in  each,  caring  for  the  proper 
interests  of  both  railway  and  public.  The  company  anticipated 
a  future  need  for  two  tracks ;  its  charter  authorized  it  years  ago. 
Provision  for  two  tracks  with  the  necessary  overhead  equipment 
must  be  made  when  a  concrete  bridge  of  this  character  is  built. 
Justice  to  the  architectural  design  and  to  reasonable  public 
economy  demanded  this.  The  trial  court  held  the  equitable 
portion  of  the  expense  of  constructing  the  bridge,  which  the 
Connecticut  Company  should  bear,  to  be  the  cost  of  strengthen- 
ing the  bridge  sufficiently  for  one  track.  The  general  assembly 
decided  that  the  old  bridge  was  "unsafe  for  public  travel"  and 
that  a  new  bridge  should  be  constructed  in  its  place. 

The  statute  provided  that  so  much  of  the  expense  of  construc- 
tion of  a  new  bridge  as  may  be  equitable  shall  be  paid  by  the 
company  which  operates  its  railway  over  such  bridge.  Pub. 
Acts  1911,  chap.  207.  What  is  equitable  in  a  given  case  is 
what  is  fair  and  just  under  the  circumstances  of  that  case.  It 
would  be  inadvisable,  and  perhaps  harmful,  to  attempt  a  more 
specific  definition.  What  is  equitable  represents  the  judicial 
judgment  of  what  ought  to  be  in  the  case  presented. 

[3]   This  court  can  determine  the  bounds  of  power  of  the 
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trial  court  and  the  extent  of  its  duty  under  the  law  in  fixing  the 
equitahle  portion,  and  it  may  decide  whether  the  trial  court  has 
exceeded  the  one,  or  transgressed, "  mistaken,  or  neglected  the 
other.  We  can  decide  what  considerations  should  be  regarded 
in  an  inquiry  of  that  nature,  and  what  should  be  deemed  ir- 
relevant and  immaterial  in  the  formation  of  the  judgment  as 
to  what  is  equitable.  Beyond  that  we  may  not  go,  imless  the 
judgment  be  clearly  inequitable.  We  cannot  substitute  our 
judgment  for  that  of  the  trial  court.  Within  these  limitations 
its  judgment  is  final.  Orono  v.  Bangor  R.  &  Electric  Co.  105 
Me.  428,  435,  74  Atl.  1022. 

[4]  The  total  cost  of  the  bridge,  exclusive  of  overhead  charges 
and  legal  and  condemnation  expenses,  was  $278,000,  and  the 
amount  adjudged  by  the  court  to  be  the  equitable  portion  of  the 
company  was  less  than  2  per  cent  of  this  cost.  As  the  bridge 
and  its  draw  had  to  be  built,  in  reasonable  provision  for  the  fu- 
ture, to  accommodate  two  tracks  and  with  a  capacity  to  carry 
cars  of  the  weight  of  50  tons, — a  much  greater  load  than  the 
present  or  prospective  demand  of  vehicular  traffic  requires, — ^this 
award,  upon  its  face,  would  seem  to  be  inequitable.  The  addi- 
tional expense  of  strengthening  the  bridge  for  the  street  railway 
service  was  an  element  of  expense  due  exclusively  to  a  necessary 
provision  for  the  railway  service,  and  in  equity  the  railway  should 
pay  this.  Since  the  order  of  the  Commission  for  two  tracks 
over  this  bridge  was  not  before  the  trial  court,  it  was  required, 
in  the  ascertainment  of  the  equitable  portion  the  railway  should 
pay,  to  include  in  its  estimate  the  element  of  cost  involved  in 
strengthening  the  bridge  for  a  street  railway  service  of  two  tracks. 
Its  refusal  to  do  this  was  error.  We  understand  from  the  record 
the  court  confined  the  equitable  portion  of  the  additional  cost  of 
strengthening  to  that  part  of  the  bridge  over  which  the  cars 
operated  on  a  single  track.  Plainly  the  bridge  was  not  thus 
strengthened  merely  in  the  part  over  which  the  railway  operated, 
but  of  course  in  all  its  parts.  So  that  the  element  of  cost  of 
strengthening  must  include  the  cost  of  strengthening  the  entire 
bridge  sufficiently  for  a  two-track  railway. 

[5,  6]  We  think  the  trial  court  was  also  in  error  in  constru- 
ing the  act  as  in  this  case  limiting  the  equitable  portion  of  the 
expense  of  the  new  bridge  to  the  cost  of  strengthening.     In  effect 
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we  held  on  the  former  appeal  that  the  railway  was  by  chapter  23^^ 
§  1,  of  Pub.  Acts  1909,  as  amended  by  chapter  207,  §  1,  of  Pub. 
Acts  1911,  required  to  pay  its  equitable  portion  of  the  expense 
of  constructing  the  bridge,  and  that  the  duty  of  ascertaining  this 
amount  was  committed  to  the  Commission.  The  language  of  the 
act,  and  the  legislative  intent  as  therein  expressed,  were  so  clear 
and  definite  as  to  leave  open  no  other  conclusion  and  to  require 
no  argument  in  support  of  this  interpretation.  "So  much  of  the 
expense  of  repairing,  strengthening,  constructing,  or  reconstruct- 
ing such  bridge  as  may  be  equitable,  shall  be  paid  by  the  company 
operating  such  railway,^'  the  act  recites.  The  railway  shall  pay, 
not  the  equitable  portion  of  one  of  these  items,  but  of  any  one 
or  all. 

Payment  by  the  railway  of  the  additional  cost  of  strengthening 
does  not  meet  the  statutory  obligation  of  paying  its  equitable 
portion  of  the  expense  of  constructing  the  new  bridge.  Nor  would 
payment  by  the  railway  of  its  equitable  portion  of  the  expense 
of  that  part  of  the  bridge  occupied  by  the  railway  in  the  opera- 
tion of  its  cars  meet  its  statutory  obligation. 

The  intent  of  the  act  is  manifest :  The  railway  is  to  pay  its 
equitable  portion  of  the  expense  of  the  entire  bridge;  that  is,  it  is 
to  pay  its  fair  and  just  proportion  of  the  expense  of  the  new 
bridge,  no  more-  and  no  less.  Benefit  to,  and  use  by,  the  railway 
of  the  bridge,  present  and  prospective,  are  decisive  factors  in  fix- 
ing its  equitable  portion  of  the  expense.  The  apportionment 
must  be  made  once  for  all;  therefore  it  is  that  the  prospective 
use,  as  well  as  the  present  use,  of  the  bridge  must  be  regarded. 

[7]  The  city  advances  two  theories,  upon  one  or  the  other  of 
which  it  insists  the  equitable  portion  of  the  railway  should  be 
found. 

We  cannot,  for  the  reasons  stated,  adopt  as  matter  of  law  any 
particular  theory  as  a  guide  to  the  trial  court  in  fixing  this 
award.  No  do  we  think  that  any  definite  theory  can  be  evolved 
which  shall  settle  the  bounds  of  what  is  and  what  is  not  equitable. 
The  solution  of  that  must  take  into  account  many  considerations, 
no  one  of  which  may  be  excluded. 

We  may  point  out  considerations  which,  if  present  in  this  and 
related  cases,  may  affect  this  issue  and  would  be  helpful  in  decid- 
ing it.  And  this,  we  think,  is  as  far  as  we  should  go.  Amoiii? 
P.U.R.1915E. 
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these  are:  The  additional  cost  of  strengthening  the  entire  bridge 
80  as  to  carry  the  load  of  cars  operated  over  two  tracks.  The 
increased  size  of  the  bridge  due  to  provision  for  two  tracks. 
The  part  of  the  surface  of  the  bridge  occupied  by  the  railway  in 
the  operation  of  its  cars,  and  the  right  of  exclusion  from  this  part 
of  all  other  traffic  when  required  for  its  own  use.  The  permanent 
occupation  of  the  bridge  by  the  railway  not  alone  by  its  tracks, 
but  by  its  poles,  wires,  and  equipment.  The  insurance  of  perma- 
nency in  the  installation  of  the  railway's  overhead  equipment 
upon  the  bridge.  The  special  construction  required  for  its  exclu- 
sive service.  The  relative  use  of  that  part  of  the  bridge  devoted 
to  the  railway  traffic  by  the  railway  and  by  the  other  traffic 
thereon.  The  relative  wear  and  tear  upon  the  bridge  and  its 
draw  by  the  railway  and  by  the  other  traffic  thereon.  The  char- 
acter and  permanency  of  this  bridge  and  the  cost  of  its  mainte- 
nance and  the  depreciation  upon  its  investment.  The  impaired 
life  cost  of  the  bridge  due  to  the  railway.  The  saving  to  the 
railway  in  the  maintenance  and  cost  of  operation.  The  decrease 
in  liability  for  accidents  owing  to  the  increased  width  of  bridge 
and  draw.  The  relief  from  congestion  due  to  the  increased  width 
of  the  draw  and  the  saving  of  time  in  operation  of  cars  by  the 
change  from  a  swinging  to  a  lift  draw.  These  are  among  the 
considerations  which  may  properly  aid  in  ascertaining  the  equi- 
table portion  of  the  expense  of  the  bridge  which  the  railway  shall 
pay. 

[8]  The  community  cannot  build  a  bridge  beyond  the  public 
and  railway  requirements  in  size,  design,  form,  and  ornamenta- 
tion, and  compel  the  railway  under  this  statute  to  pay  any  part 
of  the  cost  not  needed  for  the  public  and  railway  requirements. 
But  the  community  may  provide  for  future  as  well  as  present 
railway  and  public  needs  in  determining  the  character,  strength, 
form,  design,  and  cost  of  the  bridge.  The  bridge  constructed  did 
not  offend  against  this  obvious  rule  of  fairness.  It  is  found  to 
be  a  reinforced  concrete  bridge  of  most  modem  type,  of  massive 
but  simple  design,  involving  no  expenditure  for  elaborate  orna- 
mentation, and  its  structural  life  will  be  for  hundreds  of  years, 
and  it  is  well  calculated  to  meet  the  demands  of  public  travel  in 
its  locality. 

[9,  10]  In  fixing  the  award,  the  cost  to  the  railway  of  paving 
P.U.R.1915E. 
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-should  not  be  considered;  the  railway's  obligation  as  to  this  is 
governed  by  Gen.  Stat.  §  3837.  So,  too,  the  cost  of  rails,  ties^ 
ballast,  wires,  cables,  and  other  special  work  are  not  to  be  consid- 
ered. These  are  the  ordinary  incidents  of  putting  the  railway 
in  condition  for  fulfilling  its  duty  of  operation.  The  contribu- 
tion made  by  the  state  should  not  be  considered ;  that  was  made 
for  the  express  purpose  of  relieving  the  community  from  the  pay- 
ment of  a  part  of  the  cost  which  the  public  should  bear,  since 
bridges  of  this  character  upon  main  thoroughfares  are  of  so  gen- 
eral use  to  the  public  both  within  and  from  w^ithout  the  state. 
This  adds  no  burden  to  the  railway,  since  the  statute  limits  its 
payment  of  the  entire  cost  to  what  is  equitable,  and  this  means 
to  its  equitable  share  or  portion.  The  proportion  which  a  rail- 
way or  railroad  is  required  to  pay  for  the  construction  of  a  new 
bridge  or  in  related  cases  in  other  jurisdictions  will  furnish  little 
or  no  help  in  ascertaining  this  equitable  portion,  since  each  case 
is  governed  by  its  own  facts,  and  the  sum  awarded  determined 
somewhat  by  the  public  policy  of  each  jurisdiction. 

[11]  Chapter  219,  Pub.  Acts  1907,  provides  that  the  railway 
shall  conform  the  grade  of  its  tracks  to  the  established  grade  of 
the  highway  when  changed,  and  shall  pay  one  half  the  cost  of 
necessary  excavating,  filling,  resurfacing,  paving,  or  other  con- 
struction work  within  lines  2  feet  on  the  outside  of  each  outer  rail 
of  such  tracks.  Had  the  approaches  to  the  bridge  been  filled  as 
was  first  contemplated,  this  would  have  been  the  method  of  fix- 
ing the  railway's  portion  of  this  expense  exclusive  of  the  paving ; 
and  presumably  it  represents  what  the  general  assembly  esteemed 
equitable  in  such  a  case.  While  not  at  all  controlling,  it  is  a 
circumstance  properly  to  be  considered  by  the  trial  court  in 
making  the  award  in  this  case.  The  fixing  of  this  award  is  of 
large  consequence  to  the  parties  in  interest,  and  the  determina- 
tion of  the  principles  underlying  such  award  will  necessarily 
affect  other  cases  of  like  character. 

This  case  has  been  twice  tried;  it  is  desirable  that  the  new 
trial  may  finally  dispose  of  it.  For  these  reasons,  we  have  endeav- 
ored to  consider  the  questions  involved  in  such  way  as  to  help,  so 
far  as  we  now  can,  in  its  ultimate  disposition. 

In  view  of  the  conclusions  reached,  we  omit  passing  upon  the 
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motion  to  correct,  not  intending  by  this  course  to  indicate  our 
approval  of  the  findings  complained  of. 
There  is  error,  and  a  new  trial  is  ordered* 


DISTRl'CT  OF  COTiUMBIA  PUBLIC  UTILITIES  COMMISSION. 

IN  BE  REGULATIONS  FOR  THE  TESTING  OF  TAXI- 
METERS IN  THE  DISTRICT  OF  COLUMBIA. 

rFormal  Case  No.  34;  P.  U.  C.  No.  1567.] 

Service  —  Taxicabs  —  Taximeter  teats. 

All  public  utilities  fm'nishing  taxicab  service  in  the  District  of 
Columbia  are  required  to  conform  to  regulations  for  the  testing  and 
use  of  taximeters  adopted  by  the  Commission  and  made  effective  after 
September  1,  1015,  except  that,  on  application  to  the  Commission  and 
for  sufficient  cause  shown,  such  modifications  and  extensions  may  be 
made  with  reference  to  such  regulations  as  the  facts  in  each  case  may 
warrant. 

TAugust  9,  1915.] 

Rbgulations  for  the  testing  of  taximeters. 

Kutz,  Chairman:  The  following  is  quoted  from  §  8  of  the 
District  of  Columbia  appropriation  act,  approved  March  4,  1913, 
creating  a  Public  Utilities  Commission: 

"Par.  21.  That  the  Commission  shall  ascertain  and  fix  ade- 
quate and  serviceable  standards  for  the  measurement  of  quality, 
pressure,  initial  voltage,  or  other  condition  pertaining  to  the 
supply  of  the  product  or  service  rendered  by  any  public  utility, 
and  prescribe  reasonable  regulations  for  examining  and  testing 
such  product  or  service  and  for  .the  measurement  thereof.  It 
shall  establish  reasonable  rules,  regulations,  specifications,  and 
standards  to  secure  the  accuracy  of  all  meters  and  appliances  for 
measurements,  and  every  public  utility  is  required  to  carry  into 
eflFect  all  orders  issued  by  the  Commission  relative  thereto. 

"Par.  22.  That  the  Commission  shall  provide  for  the  examina- 
tion and  testing  of  any  and  all  appliances  used  for  the  measuring 
of  any  product  or  service  of  a  public  utility.  Any  consumer  or 
tiser  may  have  any  such  appliance  tested  upon  payment  of  the  fees 
fixed  by  the  Commission.     The  Commission  shall  declare  and 

establish  reasonable  fees  to  be  paid  for  testing  such  appliances  on 
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the  request  of  the  consumers  or  users,  the  fee  to  be  paid  by  the 
consumer  or  user  at  the  time  of  his  request,  but  to  be  paid  by  the 
public  utility  and  repaid  to  the  consumer  or  user  if  the  appliance 
be  found  defective  or  incorrect  to  the  disadvantage  of  the  con- 
sumer or  user/^  [37  Stat,  at  L.  980,  chap.  160.] 

Formerly,  all  taximeters  installed  on  public  conveyances  in  the 
District  of  Columbia  were  inspected  and  tested  by  the  office  of 
the  sealer  of  weights  and  measures  of  the  District  of  Columbia. 
On  account  of  the  assumption  of  jurisdiction  by  the  Public  XJtili- 
ites  Commission  over  taxicab  companies,  the  supervision  of 
meters  on  the  taxicabs  of  these  companies  has  been  transferred  to 
this  Commission. 

Considering  it  advisable  that  regulations  be  adopted  prescrib- 
ing the  tests  and  use  of  taximeters,  the  Commission  proceeded  to 
make  a  study  of  the  matter  and  an  investigation  of  the  regulations 
in  force  in  other  cities. 

A  draft  of  proposed  regulations  was  prepared,  and  copies  sub- 
mitted to  the  interested  parties  with  a  notice  of  hearing. 

A  formal  hearing  was  held  before  the  Commission  on  July  28, 
1915,  at  which  those  present  were  given  an  opportunity  to  be 
heard. 

After  consideration  of  the  matters  presented  to  it,  the  Commis- 
sion is  of  the  opinion  that  the  following  are  reasonable  regulations 
for  the  testing  and  use  of  taximeters,  and  it  is  therefore 
ordered: — 

(1)  That,  imder  the  authority  of  §  8  of  the  District  of  Colum- 
bia appropriation  act,  approved  March  4,  1913,  creating  a  Public 
Utilities  Commission,  the  following  regulations  for  the  testing 
and  use  of  taximeters  in  the  District  of  Columbia  be,  and  the 
same  are  hereby,  required  of  and  enjoined  upon  all  public  utilities 
furnishing  taxicab  service  in  the  District  of  Columbia,  their  offi- 
cers, agents,  and  employees ;  these  regulations  to  supersede  all  ex- 
isting regulations  concerning  the  testing  and  use  of  taximeters 
which  conflict  with  the  clauses  herein  provided. 

(2)  That,  on  application  to  the  Commission  and  for  sufficient 
cause  shown,  such  modifications  and  exemptions  may  be  made 
with  reference  to  these  regulations  as  the  facts  in  each  case  shall 
warrant.  Xoncompliance  with  any  of  these  regulations  will  con- 
stitute a  violation  of  the  law,  unless  such  noncompliance  is  specifi- 
po'']v  autTiorized  by  an  order  of  the  Commissionu 
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(3)  That  the  supervimon  and  testing  of  taximeters  be  in 
charge  of  electrical  inspection  bureau  of  the  Public  Utilities 
Commission. 

(4)  That  these  r^ulations  shall  take  effect  September  1, 
1915y  and  shall  continue  in  force  until  changed  or  abrogated  by 
further  order  of  the  Commission. 

BegvlcUions. 

Taximeter  Testing. — Sec.  1.  No  matter  shall  be  placed  in  serv- 
ice nor  allowed  to  remain  in  service,  which  is  not  sealed  with  the 
prescribed  seal  and  marked  with  the  prescribed  certificate  of  the 
Commission, 

Sealing. — Sec  2.  The  electrical  inspection  bureau  of  the  Pub- 
lic Utilities  Commission  shall  seal  with  the  prescribed  seal  and 
mark  with  the  prescribed  certificate  only  those  meters  which  indi- 
cate plainly  whether  or  not  they  are  in  the  recording  position, 
show  clearly  the  amounts  to  be  paid  by  the  passenger^  register  in 
accordance  with  the  lawful  rates  for  service  in  the  District  of 
Columbia,  and  which*,  upon  test,  are  found  to  be  in  good  con- 
dition and  to  have  an  error  in  measurement  for  both  time  and 
distance  of  not  more  than  8  per  cent. 

Testing  Rules. — Sec.  3.  All  tests  made  pursuant  to  these  reg- 
ulations shall  be  made  in  compliance  with  the  following  rules: 

(a)  A  test  of  a  meter  when  installed  on  a  taxicab  is  known 
as  a  "service  test''  and  shall  include  a  test  of  distance  register 
of  not  less  than  1  mile,  made  by  driving  the  taxicab  over  a 
measured  course  or  by  rotating  the  taxicab  wheel  which  operates 
the  meter,  and  a  test  of  time  register  of  not  less  than  one  hour. 

(b)  A  test  of  a  meter  when  not  installed  on  a  taxicab  is 
known  as  a  *T)ench  test,''  and  shall  include  a  test  of  distance 
roister  of  not  less  than  25  miles,  and  a  test  of  time  register  of 
not  less  than  one  hour. 

(c)  At  the  time  of  making  these  tests,  the  meter  and  its 
accessories  shall  be  given  such  other  examination  as  is  neces- 
sary, in  the  judgment  of  the  bureau,  to  prove  its  adaptability 
and  good  condition  for  service. 

Tests  hy  Commission. — Periodic  Tests. — Sec.  4.  At  least 
once  every  year  each  meter  used  or  intended  to  be  used  by  a 
utility  in  the  District  of  Columbia  shall  be  submitted  to  either 
a  service  or  a  bench  test. 
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At  least  once  every  year  the  operating  transmission  of  the 
meter  as  installed  on  each  taxicab  used  or  intended  to  be  used 
by  a  utility  in  the  District  of  Columbia  shall  be  inspected  by 
ihe  bureau  with  the  meter  in  position. 

Other  Tests. — Sec  5.  The  Commission  will  receive  com- 
plaints from  any  customer  concerning  the  inaccuracy  of  a  meter, 
and  either  a  service  or  a  bench  test  will  be  made  of  the  meter  if, 
in  the  opinion  of  the  Commission,  the  facts  presented  warrant 
such  test. 

Sec.  6.  Upon  application  of  a  public  utility  to  the  Public 
Utilities  Commission,  a  meter  shall  be  subjected  to  either  a 
service  test  or  a  bench  test  by  the  bureau,  and  the  prescribed  fee 
shall  be  paid  therefor  by  the  said  utility. 

Fees  and  Records. — Sec.  7.  The  prescribed  fee  for  each  serv- 
ice test  and  for  each  bench  test  of  a  meter  shall  be  50  cents, 
except  in  the  case  of  a  test  resulting  from  a  complaint  of  a 
customer  as  described  in  §  6. 

Sec.  8.  Each  utility  shall  keep  a  complete  record  of  all 
meters  in  its  service,  showing  the  numbers  of  the  taxicabs  on 
which  they  are  installed  and  the  date  of  each  installation  and 
of  each  removal. 

Sec.  9.  The  bureau  shall  keep  a  complete  record  of  all  tests 
made  under  its  supervision,  and  of  all  fees  due  and  received 
for  such  testing.  All  such  fees  shall  be  turned  in  by  the  bureau 
to  the  collector  of  taxes  of  the  District  of  Columbia. 

Use  of  Meters. — Sec.  10.  (a)  The  meter  shall  be  so  located 
on  the  taxicab  that  the  figures  indicated  on  its  face  may  be 
easily  read  by  any  passenger  within  the  taxicab. 

(b)  The  face  of  the  meter  shall  be  plainly  illuminated  when- 
ever the  meter  is  used  to  register  amounts  for  hire  during  the 
period  from  one-half  hour  after  sunset  to  one-half  hour  before 
sunrise. 

(c)  The  wheel  diameter  of  the  taxicab  for  which  the  meter 
is  adjusted  shall  be  plainly  marked  on  the  meter.  The  meter 
shall  not  be  used  in  connection  with  a  wheel  of  different  dia- 
meter, unless  the  necessary  adjustments  have  been  made  and  the 
approval  of  the  bureau  obtained. 

(d)  The  meter  shall  be  operated  from  the  front  wheel  of 
the  taxicab  by  means  of  an  approved  cable  and  the  star  and 
band  transmission,  or  equal. 
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Posting  of  Rates. — Sec  11.  Each  taxicab  shall  carry  at  all 
times  in  a  conspicuous  place  within  the  taxicab  a  card  on  which 
is  printed  in  legible  type  the  schedule  of  rates  charged  for  serv- 
ice in  the  District  of  Columbia. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

CITY  OF  EVANSTON 

V. 

PUBLIC  SERVICE  COMPANY  OF  NORTHERN  ILLINOIS. 

[No.  2740.] 

Boies  —  Gas  »  Approval  of  stipulated^  schedule  »  Block  rates. 

The  Illinois  Commission,  in  approving  a  reduced  schedule  of  block 
gas  rates  agreed  upon  between  a  city  and  a  gas  utility  in  consideration 
of  the  dismissal  of  a  complaint  against  the  company  as  to  the  reason- 
ableness of  existing  rates,  does  not  find  that  such  rates  are  reasonable. 
or  commit  itself  to  the  propriety  of  the  block  system  of  rates  for  gas. 

[August  5,  1915.] 

Complaint  as  to  the  unreasonableness  and  discriminatory 
character  of  gas  rates  of  the  Public  Service  Company  of  North- 
ern lUii^is;  complaint  dismissed  on  the  ground  that  new 
schedules  of  reduced  rates  had  been  adopted  by  stipulation  be- 
tween the  parties,  the  Commission  not  passing  upon  the  reason- 
ableness of  the  rates  adopted  in  the  new  schedule,  or  as  to  the 
propriety  of  the  block  system  of  rates  for  gas. 

Commissioner  Shaw:  The  petitioner  herein,  the  city  of 
Evanaton,  a  municipal  corporation,  filed  a  formal  complaint 
(dated  July  9,  1914)  which  alleges  (1)  that  the  petitioner  is 
a  municipal  corporation  in  the  county  of  Cook,  state  of  Illinois, 
(2)  that  the  respondent  is  a  public  utility  subject  to  the  jurisdic- 
tion of  this  Commission,  (3)  that  the  respondent  is  engaged  in 
the  business  of  furnishing  electricity,  gas,  and  heat  in  the  city 
of  Evanston  and  in  other  adjacent  municipalities,  (4)  that  the 
respondent  does  not  possess  the  right  to  lay  and  to  operate  gas 
mains  in  the  streets  of  the  city  of  Evanston  under  any  franchise 
granted  by  said  city;  that  the  respondent  operates  by  virtue  of 
an  old  charter  granted  in  1867  by  the  state  of  Illinois  to  the 
Xorth western  Gaslight  &  Coke  Company,   (5)   that  the  rates 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


aiO  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

charged  for  gas  by  the  respondent  are  unjust  and  unreasonable, 
(6)  that  the  respondent  discriminates  in  rendering  lower  rates 
to  the  People's  Gaslight  &  Coke  Company  of  Chicago  than  to  the 
public,  and  (7)  that  the  respondent,  without  legal  right,  has 
utilized  the  streets  of  the  city  of  Evanston  for  the  purpose  of 
laying  mains  to  adjacent  municipalities  and  to  said  the  People's 
Gaslight  &  Coke  Company. 

A  reply,  dated  July  20,  1914,  was  filed  by  the  respondent. 
In  its  reply  the  respondent  admits  (1)  that  the  city  of  Evanston 
is  a  municipal  corporation  in  the  county  of  Cook,  state  of  Illi- 
nois, (2)  that  the  Public  Service  Company  of  Northern  Illinois 
is  a  corporation  organized  under  the  laws  of  the  state  of  Illinois 
for  the  purpose,  among  other  things,  of  engaging  in  the  business 
of  furnishing  electricity,  gas,  and  heat  in  the  city  of  Evanston 
and  in  other  adjacent  municipalities,  and  (3)  that  it  operates 
in  the  city  of  Evanston  by  virtue  of  a  charter  granted  in  1867 
to  the  Northwestern  Gaslight  &  Coke  Company,  which  was  sub- 
sequently consolidated  and  merged  with  the  respondent ;  but  the 
respondent  denies  that  the  rates  charged  for  gas  in  the  city  of 
Evanston  are  unjust  and  unreasonable,  and  denies  that  the  con- 
tract rates  charged  to  the  People's  Gaslight  &  Coke  Company  of 
Chicago  are  discriminatory  or  illegal,  and  alleges  that  no  laws  of 
the  state  of  Illinois  are  violated  by  utilizing  the  streets  of  the 
city  of  Evanston  for  the  purpose  of  laying  gas  mains  to  adjacent 
municipalities,  and  to  said  the  People's  Gaslight  &  Coke  Com- 
pany. 

The  Commission,  under  date  of  July  31,  1914,  entered  a 
preliminary  order  requiring  the  respondent  to  submit,  on  or  be- 
fore September  15,  1914,  complete  and  correct  inventories  of 
all  its  property  used  in  its  business  of  furnishing  heating  and 
illuminating  gas  to  the  city  of  Evanston  and  the  inhabitants 
thereof,  and  further  ordered  that  said  inventories  should  show 
thereon  the  fair  value  of  the  property.  Under  date  of  July  25, 
1914,  the  petitioner  advised  the  Commission  that  it  would 
have  an  independent  inventory  and  appraisal  of  the  respondent's 
property  made  by  a  responsible  engineering  concern,  for  use 
on  the  hearing  before  the  Commission. 

Under  date  of  December  30,  1914,  the  Commission  advised 
the  corporation  counsel  of  the  city  of  Evanston  that  the  respond- 
ent had  filed  an  inventory  and  appraisal  made  by  Mr.   Wil- 
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liam  J.  Hagenah  of  Chicago,  Illinois,  and  that  the  documeiit 
could  be  used  by  the  experts  engaged  by  the  petitioner. 

The  corporation  counsel  of  the  city  of  Evanston,  under  date 
of  January  9,  1915,  advised  the  Commission  that  the  respondent 
had  refused  to  permit  the  petitioner's  espert  to  have  access  to 
the  respondent's  books  and  files,  which  were  to  be  consulted  for 
the  purpose  of  obtaining  an  independent  inventory  and  ap- 
praisal. The  Commission  suggested  to  the  attorneys  for  the 
respondent  that  the  determination  of  the  questions  involved 
would  be  facilitated  if  the  petitioner  were  granted  permission 
to  review  the  books  and  files  of  the  respondent*  The  permis* 
sion  was  granted. 

The  original  complaint  was  amended  by  the  city  of  Evanston 
on  July  14,  1915.  The  amendment  followed  the  original  com- 
plaint, and,  in  addition,  asked  '^that  due  reparation  may  be 
made  •  .  .  with  interest  at  the  legal  rate  from  the  date 
of  payment  of  such  excessive  or  unjustly  discriminatory 
amounts."  A  copy  of  the  amendment  was  mailed  by  the  act- 
mg  secretary  of  the  Commission  to  the  respondent's  attorneys, 
who  duly  acknowledged  the  receipt  of  the  document 

The  city  of  Evanston,  by  its  city  counsel,  adopted,  on  July 
20,  1916,  the  following  resolution,  which  is  in  words  and  figures 
as  follows: 

''Whereas,  there  is  now  pending  before  the  state  Public  Utili- 
ties Commission  of  the  State  of  Illinois,  a  complaint  of  the  city 
of  Evanston  against  Public  Service  Company  of  Northern  Il- 
linois, which  said  complaint  was  filed  by  said  city  for  the  pur- 
pose, among  other  things,  of  securing  a  reduction  in  the  rates  of 
heating  and  lighting  gas,  furnished  by  said  company  to  con- 
sumers within  said  city,  and 

''Whereas,  said  company  has  now  proposed  and  agreed,  on 
its  own  behalf  and  on*  behalf  of  its  successors  and  assigns,  sub- 
ject to  the  approval  of  the  State  Public  Utilities  Commission, 
to  and  with  the  mayor  and  city  council  of  said  city,  in  considera- 
tion of  the  dismissal  of  said  complaint,  to  reduce  said  rates  in 
accordance  with  the  following  schedule,  commencing  August 
1, 1915,  to  wit: 

"The  rate  to  be  charged  by  the  Public  Service  Company  of 
Northern  Illinois,  its  successors,  and  assigns,  for  furnishing 
P.U.R.1915E. 
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gas  service  to  any  consumer  within  the  city  of  Evanston,  shall 
not  exceed  one  dollar  and  ten  cents  ($1.10)  per  thousand  cubic 
feet  of  gas,  for  all  gas  consumed  in  each  month  up  to  and  in- 
cluding 1,000  cubic  feet;  and  one  dollar  ($1)  per  thousand 
cubic  feet  of  gas  for  all  gas  consumed  in  such  month,  in  excess 
of  1,000  cubic  feet,  and  up  to  and  including  3,000  cubic  feet; 
and  ninety  cents  (90  cents)  per  thousand  cubic  feet  of  gas  for 
all  gas  consumed  in  such  month,  in  excess  of  3,000  cubic  feet. 

"All  bills  shall  be  rendered  monthly  as  nearly  as  practicable, 
and  on  each  bill  paid  within  ten  (10)  days  after  its  rendition, 
the  consumer  shall  be  entitled  to  a  discount  of  ten  cents  (10 
cents)  per  thousand  cubic  feet  of  gas  on  the  total  consumption 
charged  for  therein.  Provided,  however,  that  if  payment  shall 
not  be  made  within  ten  (10)  days,  said  company  or  its  suc- 
cessors and  assigns  shall  not  be  required  to  allow  said  discount. 
Said  company,  its  successors,  and  assigns  shall  also  have  the 
right  to  remove  its  meter  from  the  premises  of  any  consumer 
connected  with  its  service,  and  to  discontinue  its  service  when- 
ever the  net  amount  of  any  monthly  bill  for  consumption  in  said 
premises  shall  not  exceed  seventy-five  cents  (75  cents),  unless 
such  consumer  shall  agree  to  pay  a  minimum  charge  of  seventy- 
five  cents  (75  cents)  per  month  per  meter. 

"Now,  therefore,  be  it  resolved  by  the  city  council  of  the  city 
of  Evanston,  that  in  consideration  of  the  foregoing  proposals 
and  of  the  reduction  in  the  gas  rates  as  aforesaid,  the  corpora- 
tion counsel  of  said  city  is  hereby  authorized  and  directed  to 
dismiss  said  complaint" 

A  copy  of  the  above  resolution,  certified  by  Mr.  John  F. 
Hahn,  city  clerk,  was  transmitted  to  the  Commission  by  the 
respondent's  attorneys  under  date  of  July  28,  1915. 

On  July  22,  1915,  the  petitioner  and  the  respondent  in  this 
cause  entered  into  a  stipulation,  which  iS  in  words  and  figures 
as  follows: 

Whereas  the  city  council  .of  the  city  of  Evanston,  the  above- 
named  complainant,  at  a  meeting  duly  called,  convened,  and 
held  on  July  20,  1915,  duly  adopted  a  certain  resolution,  which 
said  resolution  is  in  words  and  figures,  as  follows : — 

[Xote. — The  resolution  is  identical  with  that  which  is  quoted 
on  pages  311  and  312  hereinabove.] 
P.U.R.1915E. 
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Now,  therefore,  it  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  to  the  above-entitled  cause  that,  upon  the  filing 
by  the  Public  Service  Company  of  Northern  Illinois,  the  above- 
named  defendant,  with  the  State  Public  Utilities  Commission 
of  Illinois,  of  a  schedule  of  rates  in  accordance  with  the  fore- 
going resolution,  and  upon  the  entering  of  an  order  by  the  State 
Public  Utilities  Commission  of  Illinois,  permitting  such  sched- 
ule of  rates  to  go  into  effect,  the  above-entitled  cause  may  be 
dismissed. 
Dated  this  22d  day  of  July,  1915. 

City  of  Evanston, 
(Signed)  By  Frank  T.  Murray, 

Corporation  CounseL 
Public  Service  Company  of  Northern  Illinois, 

(Signed)  By  Sears,  Meagher,  &  Whitney, 

Its  Solicitors. 

The  respondent,  through  its  attorneys,  requested,  under  date 
of  July  28,  1915,  that  the  rates  stipulated  in  the  above  agree- 
ment be  approved  by  the  Commission.  The  corporation  counsel 
of  petitioner  moved  the  Commission  that  upon  its  approval  of 
the  rates  agreed  upon  this  case  be  dismissed. 

Before  entering  an  order  which  approves  the  stipulated  rates, 
and  which  dismisses  the  case,  a  brief  discussion  of  certain  perti- 
nent features  appears  to  be  appropriate. 

At  present,  and  for  some  time  past,  gas  has  been  sold  in  the 
city  of  Evanston  at  the  uniiorm  rate  of  $1  per  thousand  cubic 
feet  (net).  There  have  been  no  requirements  respecting  a  mini- 
mum bilL  The  new  price  of  gas,  as  agreed  upon  by  stipulation 
effective  August  1,  1915,  is  to  be  a  block  rate  of  $1  for  the 
first  1,000  cubic  feet  consumed  in  a  given  month,  90  cents  for 
the  next  2,000  cubic  feet  consumed  in  the  same  month,  and  80 
cents  for  all  gas  consumed  in  that  month  above  3,000  cubic  feet, 
— all  prices  net.  In  addition,  the  new  rates  provide  that  the 
minimum  bill  shall  be  75  cents  per  month.  The  reduction  in 
gas  bills  will  affect  about  80  per  cent  of  the  consumers,  whereas 
there  will  be  no  reduction  to  20  per  cent  of  the  consumers, — 
the  so-called  small  consumers.  Some  of  these  small  consumers 
actually  will  suffer  a  slight  increase  in  monthly  bills,  owing  to 
P.U.K.1916E. 
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the  working  of  a  newly  adopted  minimum  rate,  which  is  fixed  in 
the  resolution  of  the  city  council. 

In  entering  the  order  below,  approving  the  rates  set  forth  in 
the  stipulation,  the  Commission  justifies  its  action  solely  on  the 
ground  that  the  rates,  which  are  to  take  effect  August  1,  1915, 
will  reduce  immediately  a  large  portion  of  the  bills  which  are 
now  rendered  for  gas  in  the  city  of  Evanston.  At  any  future 
time  the  question  of  the  reasonableness  of  the  gas  rates  of  the 
city  of  Evanston  may  be  taken  up  by  the  Commission  upon  its 
own  motion  or  upon  complaint  as  prescribed  by  statute,  t.  e,, 
§  64  of  the  Public  Utilities  Commission  law  (approved  June  30, 
1913,  and  effective  January  1,  1914). 

It  is  therefore  and  for  the  foregoing  reasons  ordered  that,  in 
accordance  with  stipulation  entered  into  on  July  22,  1915,  be- 
tween the  city  of  Evanston  and  the  Public  Service  Company  of 
Northern  Illinois,  the  respondent  in  this  case  shall  be  permitted 
to  amend  its  present  schedule  of  rates  for  gas  in  the  city  of 
Evanston  (effective  August  1,  1915)  to  conform  to  the  follow- 
ing: 

One  dollar  and  ten  cents  per  1,000  cubic  feet  of  gas  for  all  gas 
consumed  in  each  month  up  to  and  including  1,000  cubic  feet; 
$1  per  1,000  cubic  feet  of  gas  for  all  gas  consumed  in  such 
month,  in  excess  of  1,000  cubic  feet,  and  up  to  and  including 
3,000  cubic  feet ;  and  90  cents  per  1,000  cubic  feet  of  gas  for  all 
gas  consumed  in  such  month,  in  excess  of  3,000  cubic  feet. 

All  bills  shall  be  rendered  monthly  as  nearly  as  practicable, 
and  on  each  bill  paid  within  ten  days  after  its  rendition,  the 
consumer  shall  be  entitled  to  a  discount  of  10  cents  per  thousand 
cubic  feet  of  gas  on  the  total  consumption  charged  for  therein ; 
Provided,  however,  that  if  payment  shall  not  be  made  within  10 
days,  said  company  or  its  successors  and  assigns  shall  not  be  re- 
quired to  allow  said  discount. 

Said  company,  its  successors,  and  assigns  shall  also  have  the 
right  to  remove  its  meter  from  the  premises  of  any  consumer 
connected  with  its  service,  and  to  discontinue  its  service  when- 
ever the  net  amount  of  any  monthly  bill  for  consumption  in  said 
premises  shall  not  exceed  75  cents,  unless  such  consumer  shall 
agree  to  pay  a  minimum  charge  of  75  cents  per  month  per  meter. 

The  Commission  does  not  at  this  time  find  that  the  rates  ap- 
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proved  are  reasonable,  nor  does  it  commit  itself  to  the  propriety 
of  a  block  system  of  rates  as  a  correct  basis  of  charges  for  gas. 
For  the  reasons  given  this  case  is  dismissed. 


nxiNOis  puBiiio  uthjIties  commission. 

IN  BE  RECEIVEBS  OF  CENTRAL  UNION  TELEPHONE 
CQMPANY. 

[No.  3323.] 

lAeenses  —  Vae  of  telephone  property  by  other  companies  —  Authority 
to  grant. 

The  receiTers  of'^a  telephone  company  were  authorized  to  grant 
"facility  licenses"  to  other  utilities  to  attach  and  maintain  their  wires 
and  fixtures  on  the  poles  and  other  property  of  the  company,  not  needed 
for  its  own  business,  provided  that  such  licenses  be  for  a  term  not  to 
exceed  five  years,  for  adequate  consideration,  and  upon  terms  not  in 
conflict  with  the  rules  and  regulations  of  the  Commission,  or  with  any 
of  the  provisions  of  the  Public  Utilities  law;  and  provided,  further, 
that  such  licenses  be  terminable  upon  thirty  days'  notice  or  at  any  time 
upon  objections  by  the  Commission,  and  that  two  copies  of  such  licenses 
be  filed  with  the  Commission  within  twenty  days  from  their  execution. 

[August  6,  1915.] 

Application  of  receivers  of  a  telephone  company  for  consent 
to  the  granting  of  facility  licenses ;  granted. 

By  the  Commission:  The  application  in  the  above-entitled 
matter  represents  that  the  petitioners,  David  R.  Forgan,  Edgar 
S.  Bloom,  and  Frank  F.  Fowle,  as  receivers  of  the  Central  Union 
Telephone  Company,  a  corporation  organized  under  the  laws  of 
Illinois,  are  in  possession  and  control  of  and  are  managing  and 
operating  all  of  the  telephone  property  and  telephone  equipment 
of  said  Central  Union  Telephone  Company  in  the  state  of  Illi- 
nois, and  furnishing  telephone  service,  local  and  long  distance, 
to  the  public ;  that  in  many  instances  it  is  convenient  and  ad- 
visable to  grant,  under  a  "facility  license,"  thd*  right  to  attach 
and  maintain  certain  of  the  wires,  cables,  and  fixtures  of  another 
public  utility  to  and  upon  the  poles  and  other  property  of  said 
Central  Union  Telephone  Company,  where  the  space  so  granted 
is  not  at  the  time  needed  by,  or  useful  to,  the  petitioners  in  con- 
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nection  with  carrying  on  the  telephone  business  or  in  the  per< 
formance  of  their  duties  to  the  public. 

Application  is  accordingly  made  for  a  general  order  per- 
mitting said  receivers  to  grant  facility  licenses  as  herein  pro- 
vided, and  the  Commission  having  considered  said  application 
and  being  fully  advised  in  the  premises : 

It  is  therefore  ordered  that  the  petitioners,  David  R.  Forgan, 
Edgar  S.  Bloom,  and  Frank  F.  Fowle,  as  receivers  of  Central 
Union  Telephone  Company,  be,  and  they  are  hereby,  authorized 
to  grant  facility  licenses  permitting  other  public  utilities  to 
attach  and  maintain  their  wires,  cables,  and  fixtures  to  and  upon 
the  poles  and  other  property  of  said  Central  Union  Telephone 
Company,  in  the  state  of  Illinois,  where  the  space  granted  by 
such  facility  license  is  not  needed  by,  or  useful  to,  the  said 
receivers  in  connection  with  carrying  on  the  said  telephone  busi- 
ess  or  in  the  performance  of  their  duties  to  the  public ;  provided 
that  every  such  facility  license  shall  be  made  for  a  term  not 
exceeding  five  years  and  for  such  sum  of  money  as  will  consti- 
tute a  reasonable  return  for  such  grant,  and  upon  such  other 
terms  and  conditions  as  may  be  agreed  upon  by  the  licensor 
and  licensee,  and  as  are  not  in  couflict  with  any  of  the  rules  and 
regulations  of  this  Commission  or  with  any  of  the  provisions  of 
the  act  entitled,  "An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities,"  now  in  force  in  the  state  of  Illinois. 

It  is  further  ordered  that  in  every  such  facility  license,  pro- 
vision shall  be  made  for  the  termination  thereof  upon  thirty 
days'  notice  by  the  licensor  to  the  licensee,  and  further  provision 
that  upon  objection,  at  any  time,  by  this  Commission,  to  the 
further  continuance  of  the  facility  license,  the  same  shall  be 
immediately  canceled  and  terminated. 

It  is  further  ordered  that  two  copies  of  every  facility  license 
entered  into  pursuant  to  this  general  order  shall  be  filed  with  the 
Commission  within  twenty  days  from  the  date  of  the  execution 
of  such  facility  license,  and  that  such  copies  be  certified  by  the 
proper  oflScer  oi  said  licensor. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  6th 

day  of  August,  1915, 
P.U.R.1916B, 
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IN  RE  WESTERN  UNITED  GAS  &  ELECTRIC  COMPANY. 

[No.  3425.] 

Service  —  Payment  —  Deposits. 

1.  Equity  to  both  the  utility  and  the  consumer  demands  a  recog' 
nition  of  a  reasonable  cash  deposit  as  security  for  the  prompt  payment 
of  the  consumer's  bills. 

Service '-' Payment '^  Cash  deposits  ^^  Rules  and  regulations, 

2.  The  rules  and  regulations  of  a  public  utility  setting  forth  the 
terms  and  conditions  relating  to  cash  deposits  to  be  made  by  consimiers 
of  gas,  electricity,  and  steam  heat,  adopted  for  the  purpose  of  securing 
the  payment  of  monthly  bills,  were  approved  and  the  practice  of  the 
company  with  reference  to  such  deposits  prescribed. 

[August  6,  1915.] 

Application  for  approval  of  rules  and  regulations  setting 
forth  the  terms  and  conditions  upon  which  consumer's  deposits 
other  than  prepayment  gas  meter  deposits  are  required,  held  and 
withdrawn;  approved  and  practice  with  reference  thereto  pre- 
scribed. 

Commissioner  Shaw:  The  petitioner  herein,  the  Western 
United  Gas  &  Electric  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  has  filed  an  application  for  the 
approval  of  certain  rules  and  regulations  which  set  forth  .terms 
and  conditions  relating  to  cash  deposits  to  be  made  by  consumers 
of  gas,  electricity,  and  steam  heat,  as  guaranty  in  the  payment  of 
said  consumers'  monthly  bills.  The  nature  of  the  case  may  be 
stated  as  follows : — 

The  Western  United  Gas  &  Electric  Company  represents  it- 
self as  engaged  in  the  business  of  selling  (1)  artificial  gas  in 
divers  municipalities  in  the  counties  of  McHenry,  Kane,  Cook, 
Du  Page,  De  Kalb,  Kendall,  and  Will;  (2)  electricity  in  divers 
municipalities  in  the  counties  of  Kane,  Kendall,  and  Du  Page ; 
and  (3)  steam  heat  in  the  city  of  Aurora,  county  of  Kane.  In 
the  past,  the  company  has  been  placed  at  a  disadvantage  in  col- 
lecting bills  from  consumers,  within  the  discount  period.  Con- 
siderable misunderstanding  and  much  trouble  have  resulted  from 
the  previous  indefinite  and  unjustly  discriminatory  regulations 

and  practices  respecting  the.  collection  of  bills.     The  company 
P.U.R.1915E. 
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seeks  relief  from  the  situation,  and  claims  that  misunderstandings 
and  troubles  of  consumers  are  to  be  avoided  by  the  adoption  of 
certain  rules  which  are  advocated  in  the  application. 

[1]  It  appears  that  the  application  of  the  petitioner  is  rea- 
sonable. It  is  necessary  that  any  public  utility  be  protected  as 
far  as  practicable  against  unpaid  accounts.  In  a  rate-making 
procedure,  such  unpaid  and  worthless  bills  receivable  obviously 
would  have  to  be  allowed  as  an  operating  expense.  Equity  to 
both  the  utility  and  the  consumer  demands  a  recognition  of  a 
reasonable  cash  deposit  as  security  for  the  prompt  payment  of 
the  consumers'  bills.  The  Commission  has  checked  and  revised 
the  rules  and  regulations  which  were  submitted  by  the  Western 
United  Gas  &  Electric  Company. 

It  is  therefore  ordered  that  the  Western  United  Gas  &  Electric 
Company  be  and  hereby  is  authorized  and  required: 

[2]  I.  To  adopt  and  to  comply  with  the  following  rules  and 
regulations  relating  to  deposits  and  guaranties  which  are  required 
henceforth  from  consumers  of  artificial  gas,  electricity,  or  steam 
heat : — 

Rules  and  Begviations  for  the  Paymeni  of  BUls  for  Gas,  Elec- 
tricity, and  Steam  Heat. 
(Other  than  prepayment  gas  meter  accounts.) 

1.  Present  Consumers, — Every  present  consumer  (individual, 

firm,  or  corporation)  who  is  not  an  owner  of  real  estate,  and  who, 

upon  any  discount  date,  has  not  paid  the  bills  of  the  previous 

two  months,  shall  be  required  either  to  furnish  a  cash  deposit  or  to 

obtain  a  property  owner's  guaranty,  as  security  for  present  and 

future  unpaid  bills.     Payment  of  the  bills  in  arrears  shall  not 

exempt  the  consumer  from  furnishing  the  required  security.    The 

amount  of  the  cash  deposit  shall  equal  two  times  the  gross  price 

of  the  average  monthly  quantity  of  gas,  electricity,  or  steam  heat 

(one  or  all)  used  by  the  consumer  during  the  preceding  twelve 

months.     In  event  the  consumer  has  not  been  connected  to  the 

company's  mains  for  a  period  of  twelve  months,  then  the  amount 

of  the  deposit  shall  equal  two  times  the  gross  price  of  the  average 

monthly  quantity  of  gas,  electricity,  or  steam  heat  (one  or  all) 

used  by  the  consumer  during  the  period  of  the  service.     The 

amount  of  the  deposit  shall  be  readjusted  once  in  every  twelve 
P.U.K.1915E. 
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months.  A  property  owner's  guaranty  shall  consist  of  a  written 
agreement  wherein  some  responsible  property  owner,  who  is  ac- 
ceptable to  the  company,  secures  the  company  from  any  and  all 
losses  which  may  occur  in  case  said  consumer  should  fail  to  pay 
the  service  bills. 

2.  New  Consumers. — Every  new  consumer  (individual,  firm, 
or  corporation)  who  is  not  an  owner  of  real  estate  shall  be  re- 
quired, at  the  time  of  application  for  service,  either  to  furnish  a 
cash  deposit  in  the  amount  of  $5  or  to  obtain  a  property  owner's 
guaranty,  as  security  for  possible  future  unpaid  bills.  After  the 
applicant  shall  have  been  a  consumer  for  three  months'  time,  the 
amount  of  the  deposit  shall  be  adjusted  to  equal  the  gross  price 
of  the  gas,  electricity,  or  steam  heat  (one  or  all)  consumed  during 
the  first  two  full  months  during  which  meter  readings  have  been 
obtained.  At  the  end  of  twelve  months,  the  deposit  shall  be  re- 
adjusted to  conform  with  rule  1  hereinabove.  In  any  adjustment 
of  the  amount  of  the  deposit,  either  the  company  shall  refund  the 
difference  whenever  the  new  deposit  is  less  than  the  current  de- 
posit, or  the  consumer  shall  make  additional  payment  whenever 
the  new  deposit  is  greater  than  the  current  deposit.  The  property 
owner's  guaranty  shall  be  the  same  as  defined  under  rule  1  here- 
inabove. 

3.  Certificate  of  Deposit,  IrUerest,  Withdrawal. — The  com- 
pany shall  acknowledge  to  the  consumer  the  receipt  of  all  deposits, 
using  for  this  purpose  a  standard  printed  form  to  be  known  as 
the  certificate  of  deposit.  The  company  shall  pay  to  the  consumer 
interest  at  the  rate  of  5  per  cent  per  annum  upon  the  total  amount 
of  the  deposit.  Interest  shall  be  due  upon  the  first  day  of  Jan- 
uary of  each  year,  and  shall  either  be  paid  in  cash  by  the  company 
shortly  thereafter,  or  be  credited  on  the  consumer's  bill  which  is 
rendered  not  later  than  thirty-one  days  subsequent  to  the  day 
upon  which  the  interest  falls  due.  The  company,  moreover, 
shall  pay  to  the  consumer  any  interest  which  may  accrue  upon  the 
deposit  between  the  interest  date  (January  1st)  and  the  date 
upon  which  a  deposit  may  be  withdrawn  at  a  termination  of 
service.  The  amount  of  the  deposit,  plus  all  accrued  interest 
and  less  all  indebtedness  to  the  company,  shall  be  returned  to  the 
consumer  upon  presentation  of  the  certificate  of  deposit,  when- 
ever service  is  no  longer  rendered  at  the  premises  of  the  consumer, 
P.U.R.1916E. 
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Mere  change  of  residence  or  of  location  of  service  shall  not  be 
deemed  sufficient  grounds  either  for  requiring  additional  deposit 
or  for  requesting  a  refund  of  a  portion  of  a  deposit.  If,  upon 
a  termination  of  service  to  a  consumer,  there  exist  unpaid  bills, 
and  if  the  consumer  has  not  advised  the  company  definitely  as 
to  the  disposition  of  the  deposit,  the  company,  in  thirty  days 
after  the  cessation  of  service,  shall  apply  the  amount  of  the  de- 
posit (or  any  portion  of  said  amount)  to  the  liquidation  of  the 
consumer's  indebtedness.  The  company,  furthermore,  shall  en- 
deavor earnestly  to  communicate  with  the  consumer  and  to  give 
notification  of  any  unexpended  credit  due  on  the  consumer's 
deposit. 

4.  Service  Disconnection,  Extension  of  Discount  Period,  etc, 
— The  company  shall  disconnect  the  service  at  the  premises  of 
the  consumer  whenever: 

(a)  A  present  consumer  fails  to  comply  with  rule  1  herein- 
above. 

(b)  A  new  consumer  fails  to  comply  with  rule  2  hereinabove. 

(c)  A  consumer  fails  to  pay  a  bill  within  forty-five  days  after 
expiration  of  the  discount  period  of  said  bill,  provided  no  proper 
exception  has  been  taken  to  the  bill.  Should  a  consumer's  bill 
remain  unpaid  fifteen  days  after  expiration  of  the  discount 
period  of  such  bill,  it  shall  be  optional  with  the  company  to  dis- 
continue service  at  any  time  after  said  fifteen  days  and  prior  to 
forty-five  days  after  expiration  of  the  discount  period. 

In  no  case  shall  the  company  disconnect  any  service  for  non- 
payment of  account,  unless  a  notice  warning  the  consumer  of 
the  intention  to  disconnect  the  service  because  of  nonpayment  of 
account,  be  mailed  to  the  consumer  at  least  five  days  in  advance  of 
such  service  disconnection.  Failure  to  receive  a  customary 
monthly  bill  from  the  company  shall  not  entitle  the  consumer  to 
exception  under  these  rules,  unless  such  failure  is  due  to  careless- 
ness on  the  part  of  the  company.  If  requested  by  consumer,  the 
discount  period  for  one  month  per  calendar  year  will  be  extended 
twenty  days,  and  during  this  twenty  days,  the  consumer  will  be 
entitled  to  the  regular  discount  on  the  bill  if  the  account  is  paid 
prior  to  the  time  limit  of  the  extension.  The  discount  period  for 
churches,   hospitals,   charitable  institutions,   schools,   and  other 

public  or^ranizations  or  institutions  shall  expire  thirty  days  after 
r.U.R.lJ)i5E. 
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the  last  day  of  the  month  for  which  bill  is  rendered.  No  excep- 
tion to  any  rule  or  regulation  contained  herein  shall  be  made, 
except  when  the  written  consent  of  the  State  Public  Utilities 
Commission  of  Illinois  has  been  obtained. 

II.  To  issue  to  every  person  (firm  or  corporation)  from  whom 
a  deposit  may  have  been  received,  a  certificate  of  the  amount  de- 
posited. The  certificate  of  deposit  shall  have  printed  upon  the 
face  thereof  the  following  conspicuous  inscription:  'This  Ee* 
ceipt  is  Not  Negotiable  nor  Transferable."  On  the  back  of  the 
certificate  of  deposit  there  shall  be  printed  the  rules  and  regula- 
tions specified  under  §  I.  hereinabove.  The  certificate  of  deposit 
shall  be  of  such  form  that  additions  and  deductions  to  the  amount 
of  the  deposit  may  be  indicated  clearly. 

III.  To  have  on  hand,  for  distribution  among  consumers, 
prospective  consumers,  and  others,  printed  circulars  which  bear 
the  corporate  name  of  the  utility  which  are  entitled,  'Terms  and 
Conditions  upon  which  Consumer's  Deposits  are  Kequired,  Held, 
and  Withdrawn  (except  prepayment  gas  meter  accoimts),"  and 
which  contain  the  following  printed  matter: — 

"1.  The  order  of  this  Commission  herein  contained,  in  full. 

"2.  A  facsimile  reproduction  of  the  face  of  the  forms  used  as 
a  certificate  of  deposit  and  as  a  property  owner's  guaranty. 

''3.  Such  other  terms  and  conditions  as  the  company  may  pre- 
scribe, provided  such  terms  and  conditions  are  just^  reasonable, 
and  not  in  conflict  with  this  order,  with  other  rules  and  regula- 
tions of  the  Commission,  or  with  the  terms  of  the  Public  Utilities 
law  (effective  January  1,  1915)." 

A  copy  of  this  printed  circular  shall  be  supplied  to  every  con- 
sumer (or  prospective  consumer)  prior  to  exacting  any  deposit. 
Copies  of  the  circular  shall  be  filed  with  the  Commission  within 
thirty  days  after  date  of  this  order. 

IV.  To  render  (or  mail)  to  each  and  every  depositor,  when- 
ever a  deposit  is  either  refunded  or  applied  to  unpaid  bills,  a 
statement  showing: — 

1.  The  unpaid  bills  and  the  amount  thereof. 

2.  The  amount  of  the  deposit  (or  deposits)  and  the  accrued 
interest  thereon. 

3.  The  interests  which  have  been  either  paid  or  credited  by  the 
P.U.R.1915E.  21 
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company  to  the  consumer,  and  the  dates  of  such  payments  or 
credits. 

4.  The  balance  due  to  the  company  or  to  the  consumer. 

5.  The  other  transactions  (if  any)  in  which  .the  deposit  (or 
any  part  thereof)  has  been  involved. 

V.  To  provide  a  reasonable  and  speedy  method  whereby  a  de- 
positor, who  applies  for  the  return  of  the  deposit  (or  the  proceeds 
thereof),  but  who  is  unable  to  produce  the  original  certificate  of 
deposit,  will  not  be  deprived  of  the  amount  of  the  deposit,  nor 
of  any  part  of  that  amount 

VI.  To  make  diligent  effect  to  find  each  depositor  who  may 
cease  to  be  a  consumer  and  who  may  have  a  balance  due  him,  and 
to  inform  the  depositor  of  the  amount  of  the  credit  and  of  the 
method  of  withdrawing  the  deposit  (or  the  proceeds  thereof). 

VII.  To  maintain  a  complete  record  of  each  and  every  de- 
posit received,  in  accordance  with  the  requirements  of  such  uni- 
form system  of  accounts  as  may  be  prescribed  by  this  Commis- 
sion in  the  future. 

VIII.  To  maintain  in  a  proper  manner  an  additional  record 
which  shows: — 

1.  The  name  of  the  consumer  making  the  deposit 

2.  The  premises  of  the  consumer  at  the  time  of  making  the 
deposit 

3.  The  further  premises  occupied  by  the  consumer,  while  a 
depositor  and  customer  of  the  company. 

4.  The  date  and  amount  of  deposit. 

5.  The  date  and  amount  of  any  additional  deposits  (or  re- 
funds). 

6.  The  method  of  computing  the  deposit. 

7.  The  amount  of  accrued  interests  and  the  date  and  amount 
of  interest  payments. 

8.  The  complete  record  of  each  transaction  which  involves  the 
deposit  (or  any  part  thereof). 

9.  The  reference  to  the  consumer's  ledger  account  and  meter 
record. 

IX.  To  establish  a  standard  blank  form  (printed)  which  is 
to  be  used  in  connection  with  rules  1  and  2  under  §  I.  herein- 
above, whenever  the  consumer's  bills  are  guaranteed  and  secured 

by  a  responsible  property  owner  in  lieu  of  a  cash  deposit. 
P.U.R.1916E. 
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X.  To  permit  no  interest  on  deposits  to  remain  unpaid  and 
to  aceumnlate  nnneoessarilj. 

By  order  of  the  Commisfiion^  at  Springfield,  Illinois^  thia  6th 
day  of  August^  1915. 


nxmois  PUBiiiG  utilitics  commission. 

POTOMAC  TELEPHONE  COMPANY 

V. 

COON  BROTHEBS  TELEPHONE  COMPANY. 
[No.  3780.] 

IHscrintinaiian'^Free  telephone  service'^ When  not  to  be  discon^ 
Unued. 

A  telephone  company  cannot  discontinue  free  seryice  between  one 
of  its  exchanges  and  the  exchange  of  another  company  without  permis- 
sion of  the  ininois  Commission,  where  such  service  has  been  voluntarily 
accorded  for  a  number  of  years,  since  f  36  of  the  Public  Utilities  Com- 
mission act  provides  that  "no  public  utility  shall  increase  any  rate  or 
other  charge,  or  so  alter  any  classification,  contract  practice,  rules,  or 
regulations  as  to  result  in  any  increase  in  any  rate  or  other  charge 
under  any  circumstances  whatsoever,  except  upon  a  showing  before  the 
Commission  and  a  finding  by  the  Commission  that  such  increase  is  jus- 
tified;" and  it  is  immaterial  that  the  company  discontinuing  its  service 
may,  by  virtue  of  a  contract,  have  the  right  to  impose  a  toll  charge. 

CAugiist  6, 1915.] 

OoMPijLiNT  with  reference  to  discontinuance  of  free  telephone 
service  between  Armstrong  and  Penfield.  The  respondent 
claimed  the  right  to  charge  toll  for  service  between  the  exchanges 
to  complainant's  subscribers  by  virtue  of  a  contract  alleged  to  be 
binding  upon  complainant.  The  Commission,  while  not  passing 
upon  the  validity  or  binding  effect  of  this  contract,  assuming  it 
to  be  valid,  held  that  the  respondent  company  by  virtue  of  the 
Public  Utilities  act  was  forbidden  to  discontinue  such  service 
without  authorization  by  the  Commission,  and  ordered  such  serv- 
ice restored  until  further  order. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  complaint  in  this  case  sets  forth 
that  the  complainant  is  a  public  utility  operating  telephone  ex- 
changes at  Potomac,  Armstrong,  and  Collison,  Illinois,  with 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


324  ILLINOIS  PUBLIC  UTILITIES  COMMISSION, 

headquarters  at  Potomac;  that  the  respondent,  the  Coon  Broth- 
ers Telephone  Company,  is  a  public  utility  and  within  the 
jurisdiction  of  this  Commission;  that  said  respondent  did  on 
January  1,  1915,  without  the  consent  of  complainant,  discon- 
tinue free  telephone  service  between  the  villages  of  Armstrong 
and  Penfield,  Illinois;  that  for  at  least  ten  years  prior  to  that 
time  free  telephone  service  had  been  given  between  said  two 
villages. 

The  respondent  answered  and  denied  that  free  telephone  serv- 
ice to  Penfield  had  been  given  to  the  Armstrong  subscribers  of 
the  complainant,  or  that  said  subscribers  were  entitled  thereto. 
The  respondent  alleged  that  on  January  1,  1915,  it  learned  that 
complainant  had  been  giving  some  of  its  subscribers  at  ALrm- 
strong  free  service  with  the  Penfield  subscribers  of  the  respond- 
ent, and  that  it  thereupon  notified  complainant  to  discontinue 
that  practice. 

The  respondent  contends  that  under  certain  agreements  made 
by  it  with  the  predecessors  of  the  complainant,  which  it  contends 
are  binding  upon  the  complainant,  the  subscribers  of  the  respond- 
ent at  Penfield  are  entitled  to  free  telephone  servdce  to  Arm- 
strong, but  that  the  complainant's  subscribers  at  the  latter  point 
are  to  pay  toll  for  each  telephone  call  to  Penfield. 

A  hearing  was  held  before  the  Commission  on  June  23,  1915. 
Robert  W.  Daniels,  attorney,  appeared  for  the  complainant, 
and  Leslie  J.  Owen,  attorney,  appeared  on  behalf  of  respondent. 

From  the  evidence  in  this  case,  it  appears  that  the  complainant 
heerin  in  a  copartnership  consisting  of  Frank  Samuel  and  Charles 
Jester;  that  said  partnership  has  since  about  April  1,  1914, 
owned  and  operated  a  telephone  system  with  local  exchanges  at 
Armstrong,  Illinois,  and  other  towns  in  that  vicinity.  The 
respondent  owns  and  operates  a  telephone  system  in  the  terri- 
tory west  of  that  occupied  by  the  complainant,  with  local  ex- 
changes at  various  points  and  with  an  exchange  at  Penfield,  a 
village  located  about  5  miles  west  of  Armstrong.  The  respondent 
owns  the  portion  of  this  toll  line  that  extends  from  Penfield  to  a 
point  about  i  mile  south  of  Armstrong.  The  complainant  owns 
the  remainder  of  the  line.     Since  said  toll  line  was  constructed, 

the  subscribers  of  the  respondent  at  Penfield  have  had  free  tele- 
P.U.R.1915E. 
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phone  service  over  said  toll  line  with  the  telephone  subscribers  at 
Armstrong. 

The  principal  question  in  this  case  is  as  to  whether  the  Arm- 
strong subscribers  of  the  complainant  are  entitled  to  free  service 
over  said  toll  line  with  the  Penfield  subscribers  of  the  respondent, 
or,  in  other  words,  whether  the  respondent  had  the  right  in  Jan- 
uary, 1915,  to  discontinue  telephone  service  between  Armstrong 
and  Penfield. 

The  evidence  clearly  shows,  and  in  fact  the  respondent  admits, 
that  since  the  Armstrong  exchange  has  been  owned  and  operated 
by  the  complainant,  the  latter  subscribers  at  Armstrong  have  had 
free  toll  service  over  said  line  with  the  subscribers  of  the  re- 
spondent at  Penfield.  The  officers  of  the  respondent  company 
testified  that  they  had  no  knowledge  of  that  fact  until  it  was 
brought  to  their  attention  about  January  1,  1915.  They  then 
directed  that  complainant's  subscribers  no  longer  be  given  such 
free  service.  The  mere  fact  that  the  officers  of  the  respondent 
company  may  not  have  been  aware  of  the  free  use  of  the  line  in 
question  by  the  Armstrong  subscribers  of  the  complainant  does 
not  alter  the  fact  that  such  practice  existed  for  a  number  of 
years,  and  that  respondent's  employees  had  actual  knowledge  of 
that  fact.  Such  knowledge  on  the  part  of  such  employees  who 
were  in  actual  charge  of  respondent's  business  must  be  held  to  be 
notice  to  the  respondent  of  the  existence  of  such  free  service. 
While  there  is  some  conflict  in  the  testimony  as  to  whether  this 
free  service  was  extended  to  the  subscribers  of  the  Armstrong 
exchange  prior  to  the  acquisition  of  said  exchange  by  the  com- 
plainant herein,  yet,  from  a  carefxd  consideration  of  the  entire 
record,  we  are  convinced  that  such  free  seiVice  did  exist  before 
the  Armstrong  exchange  was  purchased  by  the  complainant,  and 
that  such  free  service  had  existed  for  seven  or  eight  years  prior 
to  January  1,  1915. 

The  respondent  contends  that  under  a  certain  contract  dated 
December  12,  1907,  between  the  respondent  and  the  complain- 
ant's predecessors,  viz.,  J.  H.  Davis,  Frank  Samuel,  and  the 
Fountain  Creek  Telephone  Company,  the  respondent  is  entitled 
to  a  toll  charge  for  all  telephone  calls  made  by  the  Armstrong 
subscribers  of  the  complainant  to  Penfield.  Complainant  con- 
tends that  it  was  not  a  party  to  this  contract;  that  it  never  as- 
P.U.R.1915E. 
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Bumed  the  obligations  agreed  to  therein  by  its  predecessors;  and 
that  said  contract  is  not  binding  upon  complainant,  because  by 
its  express  terms  the  contract  is  only  binding  upon  the  respective 
parties  thereto,  and  does  not  purport  to  bind  the  successors  or 
assigns  of  either. 

From  the  conclusions  we  have  reached  in  this  case,  it  will  not 
be  necessary  to  decide  whether  said  contract  is  in  fact  binding 
upon  the  complainant 

It  appearing  that  up  to  about  January  1, 1916,  and  for  a  num- 
ber of  years  prior  thereto  free  toll  service  existed  between  Arm- 
strong and  Penfield,  we  now  come  to  consider  whether  the 
respondent  had  the  right  to  summarily  discontinue  such  service. 
Section  36  of  the  State  Public  Utilities  Commission  act  provides 
in  part  as  follows : 

"Unless  the  Commission  otherwise  orders,  no  change  shall  be 
made  by  any  public  utility  in  any  rate  or  other  charge  or  classifi- 
cation, or  in  any  rule,  regulation,  practice,  or  contract,  relating 
to  or  affecting  any  rate  or  other  charge,  classification  or  service, 
or  in  any  privilege  or  facility,  except  after  thirty  days'  notice  to 
the  Commission  and  to  the  public  as  herein  provided.     .     .     . 

"No  public  utility  shall  increase  any  rate  or  other  charge,  or 
so  alter  any  classification,  contract,  practice,  rule,  or  regulation 
as  to  result  in  any  increase  in  any  rate  or  other  charge,  under 
any  circumstances  whatsoever,  except  upon  a  showing  before  the 
Commission  and  a  finding  by  the  Commission  that  such  increase 
is  justified." 

iNTo  application  was  made  to  or  authority  received  from  this 
Commission  by  the  respondent  to  discontinue  free  telephone 
service  between  the  points  in  question.  Assuming  for  the  sake 
of  argument  that  the  contract  referred  to  above  gave  the  respond- 
ent the  right  to  impose  a  toll  charge  on  messages  between  Arm- 
strong and  Penfield,  and  assuming  further  that  said  contract  be- 
came binding  upon  the  complainant  herein  when  it  acquired  said 
Armstrong  exchange,  we  are  unable  to  agree  with  respondent's 
contention  that  it  had,  under  the  facts  and  circumstances  in  this 
case,  the  right  to  discontinue  free  service  and  make  a  toll  charge 
between  the  points  above  mentioned. 

The  discontinuance  of  free  service  between  the  points  in  ques- 
tion undoubtedly  was  an  increase  in  a  rate,  or  the  alteration  of  a 
P.U.R.1915E. 
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practice  which  restilted  in  an  increased  charge  for  service,  with- 
in the  meaning  of  said  §  36.  This  section  of  the  act  conld  not  he 
nullified  hy  a  private  agreement  of  the  parties  to  this  case,  if 
such  agreement  in  fact  exists.  It  follows  that  the  respondent 
had  no  right  to  discontinue  the  free  service  in  question. 

It  is  therefore  ordered  that  the  respondent,  Coon  Brothers 
Telephone  Company,  shall  until  the  further  order  of  this  Com- 
mission continue  to  furnish  free  telephone  service  with  its  local 
telephone  subscrihers  at  Penfield  to  the  subscribers  of  complain- 
ant's telephone  exchange  at  Armstrong,  Illinois. 

Ten  days  is  considered  sufficient  time  within  which  to  comply 
with  this  order. 

By  order  of  the  Commission  this  5th  day  of  August,  1915. 
Dated  at  Springfield,  Illinois. 


HililXOIS  PUBIilC  UTIIilTIES  COMMISSION. 

IN  BE  SOUTH  BELOIT  WATER,  GAS,  &  ELECTRIC 
COMPANY. 

[No.  3921.] 

Bates-^Water-^Electricity^^  Adoption  of  rates  estahUshed  by  Cotn^ 
mission  of  9Uter  staie. 

The  IllinoiB  CommisBion  authorized  a  distributing  utility  to 
change  its  rates  for  water  and  electricity  furnished  to  its  consumers 
in  a  Tillage  yirtually  a  suburb  of  a  Wisconsin  city,  by  putting  into 
effect  the  rates  established  by  the  Wisconsin  Commission  for  the  gener- 
ating and  producing  utility  located  in  that  city. 

TAugust  5, 1916.] 

Appijcation  by  utility  for  authority  to  change  rates  for  water 
and  electric  service  at  South  Beloit,  Illinois ;  granted. 
The  appearances  are  set  out  in  the  opinion. 

Commissioner  Shaw:  The  petitioner  herein,  the  South  Beloit 
Water,  Gas,  &  Electric  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  has  filed  an  application 
for  authority  to  change  :he  rates  charged  by  it  for  water  and 
electricity  supplied  to  its  consumers  in  the  village  of  South 
Beloit. 

P.U.R.1915B. 
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A  hearing  was  held  in  Chicago  on  July  18,  1916,  and  Mr.  B. 
F.  Lyons,  president  of  the  company,  appeared  in  support  of  the 
petition.  From  the  petition  and  evidence,  the  nature  of  and  the 
reasons  for  the  request  may  be  set  forth  as  follows : 

The  village  of  South  Beloit  is  situated  in  Winnebago  county, 
near  the  Illinois-Wisconsin  line,  and  is  virtually  a  suburb  of 
Beloit,  Wisconsin.  The  water  and  dectricity  furnished  to  the 
consumers  of  the  South  Beloit  Water,  Gas,  &  Electric  Company 
are  purchased  from  the  Beloit  Water,  Gas,  &  Electric  Company, 
by  the  petitioner,  who  maintains  in  South  Beloit  distribution 
systems  only. 

The  Railroad  Commission  of  Wisconsin  investigated  the 
Beloit  Water,  Gas,  &  Electric  Company,  and  as  a  result  of  this 
investigation  has  issued  an  order,  dated  April  6,  1915  [P.  U.  R. 
1915B,  1005],  revising  the  rates  for  water  and  electricity  sup- 
plied to  the  consumers  in  the  city  of  Beloit,  Wisconsin.  The 
South  Beloit  Water,  Gas,  &  Electric  Company  is  now  asking 
that  the  rates  so  ordered  in  effect  for  the  city  of  Beloit,  Wiscon- 
sin, be  made  effective  in  the  village  of  South  Beloit,  Illinois. 

The  rates  for  water  and  electricity  now  in  effect  in  South 
Beloit  are  given  below : 

Schedvle  of  Water  Rates,  Charges,  and  Classifications  of  Satdh 
Beloit  Water,  Gas,  and  Electric  Company. 

In  Force  July  1,  1913,  and  January  1,  1914. 

Building  Rates 

Stone  per  cord .10 

Brick  per  M 10 

Plaster  per  100  sq.  yd 15 

Concrete  per  cu.  yd •  •  .03 

Meter  Rates — Quarterly  Charge. 

First    6,670  cu.  ft.— 8^^  Gross— 7}<  Net  per  100  ea.  ft 

Next    3,330    "    "  — 7i^     "     — 6i^     "      "     "      "      " 

Next    6,700   "    "  — 6i^     "     ^5H    "      "     "      **     " 

All  over 16,700"    "  — 2^     "     — 14#    «      «     «      «     •« 

Quarterly  Service  Charge  Payable  in  Advance, 
%"  meter,  one  consumer  on  meter $  1.00 
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A  diaeoiint  of  1  cent  per  100  ea.  ft.  will  be  allowed,  if  paid  on  or  before 
the  la8t  discount  day,  following  the  month  in  which  water  is  consumed. 

WheaoL  imable  to  read  the  meter,  a  minimum  charge  will  be  made  which 
will  be  adjusted  when  the  reading  of  the  meter  is  obtained. 

For  the  reoonnection  of  meters  for  the  same  consumer  upon  the  same 
premises,  a  diarge  of  $1  will  be  made. 

Hydrant  Rented  and  Fire  Service  Charge. 

Private  Fire  Hydrants, — 

Fire  hydrants  installed  on  water  mains  already  laid  and  used 
for  Private  Fire  Protection,  $44  Gross,  $40  Net,  per  year,  per 
hydrant,  payable  monthly. 

— Other  private  fire  protection — Special  Rates— 
Public  Fire  Protection  Mains, 

In  cases  where  water  mains  are  extended  by  order  of  the 
governing  authorities  of  the  village,  an  annual  charge  of  8.8  cents 
gross,  and  8  cents  net  per  lineal  foot  shall  be  made.  This  charge 
shall  be  payable  monthly. 

In  cases  where  water  mains  are  extended  as  above,  a  fire 
hydrant  will  be  furnished  for  each  500  lineal  feet  of  pipe  so  in- 
stalled, if  required.  And,  if  more  than  one  hydrant  is  required 
per  500  feet,  such  additional  hydrants  shall  be  $6.50  per  annum, 
payable  monthly. 

Schedule  of  Electric  Rates,  Charges,  and  Classifications  of  South 
Beloit  Water,  Oas,  and  Electric  Company. 

In  Force  July  1,  1913,  and  January  1,  1914. 

Incandescent  Lighting  Service. 

Lighting  Rate  No.  X. 
Minimum  charge  per  month — $1.00. 
Kates  per  Kilowatt  hour: 

Primary  Rate 13^  per  Kilowatt  How 

Secondary  Rate 8^     « 

KxceasRatc 6#    '•  "  •* 

Primary  rate  based  on  first  thirty  hours  of  use  per  month  of 
active  connected  load. 

Secondary  rate  based  on  next  sixty  hours'  use  per  month  of 
active  connected  load. 

Excess  rate  based  on  all  in  excess  of  first  ninety  hours'  use  of 
active  connected  load. 

Discount,  1  cent  per  kilowatt  hour  if  paid  on  or  before  the 
last  discount  day  following  the  month  in  which  electricity  is 

consumed. 

F.C.R.1915E. 
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Active  Connected  Load  shall  in  every  case  be  a  fixed  percent- 
age of  the  total  connected  load  consisting  of  lamps,  appliances, 
etc.,  installed  upon  consumers'  premises. 

Class  "A"  includes  residences,  dwellings,  flats,  and  private 
rooming  houses.  Where  a  total  connected  load  is  equal  to  or  less 
than  500  watts  nominal  rate  of  capacity,  60  per  cent  of  such  total 
connected  load  shall  be  deemed  active.  Where  the  installation  ex- 
ceeds 500  watts  nominal  rate  of  capacity,  33^  per  cent  of  such 
a  part  of  the  total  connected  load  over  and  above  500  watts  shall 
be  deemed  active. 

In  class  ^^,"  where  the  total  connected  load  is  equal  to  or 
less  than  2^  kilowatts  nominal  rate  of  capacity,  70  per  cent  of 
such  total  connected  load  shall  be  deemed  active.  Where  the  in- 
stallation exceeds  2^  kilowatts  nominal  rate  of  capacity,  65  per 
cent  of  such  a  part  of  the  total  connected  load  over  and  above  2  J 
kilowatts  shall  be  deemed  active  j  provided  that  lamps  used  ex- 
clusively in  space  devoted  to  the  storing  of  goods  shall  be  placed 
at  20  per  cent  active  and  shall  not  be  included  in  the  2^  kilowatts 
specified  above. 

Class  ^^B''  shall  consist  of  banks,  offices,  business  and  profes- 
sional, including  studies,  dressmaking  parlors,  massage  parlors, 
millinery  and  hair-dressing  establishments,  and  photograph  gal- 
leries; wholesale  and  retail  merchandise  establishments,  such  as 
art  stores,  bakeries,  barber  shops,  including  shoe-shining  parlors 
and  public  baths,  book  stores,  cigar  stores,  coffee  and  tea  stores, 
commission  stores,  confectionery  stores  including  ice  cream  par- 
lors, crockery,  and  china  stores,  dry-goods  stores,  drug  stores,  elec- 
trical supply  houses,  flower  stores  including  greenhouses,  furni- 
ture stores,  gents  furnishing  stores,  including  hat  stores  and  haber- 
dashers, grocery  stores,  hardware  stores,  harness  shops,  hay, 
grain,  feed,  and  coal  oflBces  and  stores,  jewelry  stores,  meat  mar- 
kets, millinery  stores,  milk  depots,  paint  and  wall  paper  shops, 
piano  and  music  stores,  picture  stores,  plumbing  shops,  saloons, 
including  pool  and  billiard  halls,  and  adjoining  card  rooms,  shoe 
stores  and  shoe  repairing  shops,  stationery  stores,  tailor  shops 
including  dyers,  cleaners  and  clothes  pressing  establishments, 
undertakes,  upholsterers,  wine  and  liquor  stores,  theatres,  corri- 
dors and  halls  in  office  and  apartment  buildings  upon  separate 
meters,   dance   and   public   halls   including  lodge  and   society 

rooms,  restaurants  including  eating  places  and  lunch  wagons, 
P.U.R.1916E. 
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depots  and  public  places  for  the  conduct  of  railroads,  street  rail- 
ways, express  and  telephone  business,  excluding  freight  houses^ 
and  all  other  consumers  not  herein  otherwise  especially  provided 
for. 

In  class  "C,"  where  the  total  connected  load  is  equal  to  or  less 
than  3  kilowatts,  nominal  rate  of  capacity,  56  per  cent  of  such 
total  connected  load  shall  be  deemed  active.  Where  the  installa- 
tion exceeds  3  kilowatts  nominal  rate  of  capacity,  40  per  cent  of 
such  a  part  of  the  total  connected  load  over  and  above  3  kilowatts 
shall  be  deemed  active.  This  class  shall  include  Federal  and 
county  buildings,  churches,  and  missions,  hotels  and  clubs,  fac- 
tories, including  small  industrial  establishments  such  as  machine 
shops,  carpenter  shops,  blacksmith  shops,  tin  shops,  and  cigar 
factories,  closing  not  later  than  6 :00  p.  m.,  private  and  parochial 
schools,  grain  and  tobacco  elevators,  and  warehouses,  freight  and 
storage  warehouses,  and  stables  and  garages,  both  private  board- 
ing and  livery. 

In  class  "D",  30  per  cent  of  the  total  connected  load  shall  be 
deemed  active.    Such  class  shall  consist  of  Beloit  CoUege. 

In  class  "E"  the  total  connected  load  shall  be  deemed  active. 
Such  class  shall  consist  of  unmetered  lighting  for  signs,  outlines, 
and  windows,  contracted  for  upon  a  yearly  basis. 

Incandescent  Flat  Bate. — 

Signs,  outlines,  windows,  etc. :  Based  on  burning  from  dusk 
to  at  least  11 :00  p.  m. 

Fixed  Charge — 5  cents  per  active  50  watt  equivalent  per 
month  plus  6  per  cent  kilowatt  hour  consumed. 

Discount,  1  cent  per  kilowatt  hour  on  consumption  charge,  if 
paid  on  or  before  the  last  discount  day  following  the  month  in 
which  electricity  is  consumed. 

Incandescent  Lighting  Rate  No.  2. 

Demand  charge,  10  cents  per  month  per  55  watt  opening  or 


Service  charge,  $1.10  per  month. 
Rate,  5  cents  per  kilowatt  hour. 

Minimum  Monthly  Bill  is  Fixed  Oharg©. 

Discount,  25  per  cent  on  fixed  charge;  25  per  cent  on  current  if 
P.U.R.1916E. 
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total  bill  is  paid  on  or  before  the  last  discount  day  following  the 
month  in  which  electricity  is  consumed. 

Kote. — The  consumer  has  the  option  of  choosing  either  of 
the  above  rates  (No.  1  or  No.  2)  in  the  downtown  business 
district. 

Electric  appliances  are  rated  under  No.  1  and  No.  2  as  the 
case  may  require  on  account  of  other  lighting  rate. 

Oommercial  Arc  Lamp  Rate. 
Commercial  Arc  Lamps  for  street  lighting: 

One  hour  after  sunset  until  1  o'clock  a.  m $50.00  per  year 

One  hour  after  sunset,  one  hour  before  sunrise 65.00    "       '* 

Power  Metered  Rate. 

Minimum  charge  per  month $1.26  net 

Capacity  charge,  25  cents  per  month  per  active  horse  power  connected. 

Current  charge, 

First  1000  k.w Jl 44       net  or  5^       grooB 

Next  1000       "       3^  "     "    44 

Next  1000       "       2.5^       "     "S.S* 

AUoverSOOO      "       2^         "    "   3^ 

Discoimt,  1^  per  kilowatt  hour,  if  paid  on  or  before  the  last  discount 

day  following  the  month  in  which  electricity  is  consumed. 

Active  horse  power  shall  consist  of  a  fixed  percentage  of  the 
nominal  rate  of  capacity  of  motor  as  indicated  on  the  manufac- 
turer's name  plate. 

The  following  percentage  of  such  capacity  shall  be  deemed 
active : 

Where  installations  are  under  lO-horse  power  and  only  one 
motor  is  used,  90  per  cent. 

Where  installations  are  under  lO-horse  power  and  more  than 
one  motor  is  used,  60  per  cent. 

Where  installations  are  lO-horse  power  or  over  and  less  than 
20  horse  power,  irrespective  of  number  of  motors,  70  per  cent. 

Where  installations  are  20-horse  power  or  over,  and  less  than 
50-horse  power,  irrespective  of  number  of  motors,  yearly  con- 
tract basis,  60  per  cent 

Where  installations  are  SO-horse  power  or  over  and  less  than 
lOO-horse  power,  irrespective  of  number  of  motors,  yearly  con- 
tract basis,  55  per  cent. 

Where  installations  are  over  lOO-horse  power,  irrespective  of 
number  of  motors,  yearly  contract  basis,  50  per  cent. 

Less  than  yearly  contract  basis,  70  per  cent  active. 

For  the  reconnection  of  motors  for  the  same  consumer  upon 

the  same  premises,  a  charge  of  $1  will  be  made. 
P.U-R.1915E. 
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The  petitioner  put  in  evidence  the  following  statement  of  in- 
come derived  from  the  present  rates  and  also  the  income  that 
will  be  derived  from  the  proposed  rates : 

Analysis  of  South  Beloit  Water  Consumption  Year  Ending  6/20/15. 


Cu.  Ft. 

Income  from 
Present  Rates. 

Income  Based  on 
Proposed  Rates. 

Metered  

Service  charges   

151,200 

$  83.67 

23.00 

374.34 

$152.30 
27.00 

Flat  

274.34 

Total 

$151,200 

$481.01 

$553.64 

Analysis  of  South  Beloit  Electric  Consumption  Year  Ending  6/20/15. 


K.W.H.'S. 

Income  from 
Present  Rates. 

Income  Based  on 
Proposed  Rates. 

Power 

411,365 

11,971 

9,707 

7,824 

600 

$10,763.86 

1,267.98 

889.84 

356.09 

219.60 

$10,663.24 

1,267.98 

876.54 

Commercial  Metered 

Hesidence •••• 

Arcs • 

356.09 

Flat  

219.60 

Total 

441,467 

$13,497.87 

$13,883.45 

Inasmuch  as  the  rates  that  the  petitioner  wishes  to  put  into 
effect  in  the  village  of  South  Beloit,  Illinois,  are  those  established 
by  the  Railroad  Commission  of  Wisconsin  in  the  city  of  Beloit, 
Wisconsin,  where  the  generating  and  pumping  plants  supplying 
South  Beloit  with  service  are  located,  it  appears  that  the  peti- 
tioner's request  should  be  granted. 

It  is  therefore  ordered  that  the  South  Beloit  Water,  Gas,  & 
Electric  Company,  the  petitioner  in  this  case,  shall  be  permitted 
to  amend  the  present  rates  of  charge  for  water  and  electricity  in 
the  village  of  South  Beloit,  Illinois,  to  conform  to  the  following : 

Schedide  of  Water  Rates,  Charges,  and  Classifications  of  Sovih 
Beloit  Water,  Oas,  and  Electric  Company. 

*She  company  shall  instaU  meters  at  its  own  expense  for  all  consumers 
having  sewer  or  cesspool  connections  (other  consumers  may  be  metered  at 
company's  option)  and  shall  charge  for  all  water  passing  through  meters 
Moording  to  the  foUowinj  schedule  of  rates: 

1.  Service  charge,  payable  quarterly  in  advance. 

r  meier,  one  consumer  on  meter $  1.25 


2*  «  « 
3"  **  t 
P.U.R.1915E. 
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4"         «         -  it  «€         m      12.00 

6"        '*        "  "         «        *«      24.00 

8"        *•        "  "         "        "      37.50 

For  each  additional  consumer  on  the  same  meter 75 

Each  dwelling,  fiat,  suite,  store,  tenant,  etc.,  shall  be  regarded  as  one 
consumer  in  determining  the  service  charge. 

2.  Output  charofes  per  quarter  per  meter. 

First  10,000  cu.  f t 12^  net  or  13^  gross  per  100  cu.  ft. 

Next  16,000    "     "    ,         " 

Next  25,000    "      "    

Next  60,000    «      " 

NextlOO,000    "     "    

Over  200,000   «     "    

Discount,  The  company  shall  bill  all  consumers  at  the  gross 
rate,  and  the  difference  between  the  gross  and  net  rate  above 
specified,  or  one  cent  per  100  cu.  ft.,  shall  constitute  a  discount 
for  prompt  payment. 

When  unable  to  read  the  meter,  a  minimum  charge  will  be 
made  which  will  be  adjusted  when  the  reading  of  the  meter  is 
obtained. 

For  the  reconnection  of  meters  for  the  same  consumer  upon 
the  same  premises,  a  charge  of  $1  will  be  made. 

All  consumers  without  sewer  or  cesspool  connection  or  who 
are  not  supplied  through  a  meter  shall  pay  a  rate  of  $1.50  per 
quarter.  The  company  may  install  meters  upon  such  flat  rate 
consumers  at  its  option. 

3.  Building  Rates. 

Stone  per  cord  10^ 

Brick  per  M 10# 

Plaster  per  100  sq.  yd 15^ 

Ck>ncrete  per  cu.  yd 34 

The  company  may,  however,  at  its  option,  measure  the  water 
for  building  purposes,  and  charge  for  the  same  at  the  regular 
meter  rates. 

4.  Hydrant  Eental  and  Private  Fire  Protection  Charge. 

Private  Fire  Hydrants, — 

Fire  hydrants  installed  on  water  mains  already  laid  and  used 
for  private  fire  protection,  $44  gross,  $40  net,  per  year,  per 
hydrant,  payable  monthly. 

Connections  for  Private  Fire  Protection  Service.     Payable  Quarterly/. 
2    inch  connection  (or  smaller) $  6.50  gross — $  6.25  net 


21 

3 

4 

6 

8 
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12.75  "  12.50 

19.00  "  18.75 

25.25  "  25.00 

37.75  "  37.50 
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Discotmt  The  company  shall  bill  all  constimers  at  the  gross 
rate,  and  the  difference  between  the  gross  and  net  rate  above 
specified,  or  25  cents  per  connection,  shall  constitute  a  discount 
for  prompt  payment. 

5.  Public  Fire  Protection  Mains. 

In  cases  where  water  mains  are  extended  by  order  of  the  gov* 
eming  authorities  of  the  village,  an  annual  charge  of  8.8  cents 
gross,  and  8  cents  net,  per  lineal  foot,  shall  be  made.  This 
charge  shall  be  payable  monthly. 

In  cases  where  water  mains  are  extended  as  above,  a  fire 
hydrant  will  be  furnished  for  each  500  lineal  feet  of  pipe  so  in* 
stalled,  if  required.  And,  if  more  than  one  hydrant  is  required 
per  500  lineal  feet,  such  additional  hydrants  shall  be  $6.50  per 
annum,  payable  monthly. 

Schedtde  of  Electric  Rides,  Charges  and  Classifications  of  South 
Beloit  Water,  Qas,  fo  Electric  Com/pwny. 


Incandescent  Lighting  Service. 

Lighting  Rate  No.  1. 
Minimum  charge  per  month,  $1.00. 
Rates  per  Kilowatt  Hour : 

Primary  Kate 13^  per  kilowatt  hour 

Secondary  Rate 8^    "  «  « 

Excess  Rate  5^    "  «  « 

Primary  rate  based  on  first  thirty  hours  of  use  per  month  of 
active  connected  load. 

Secondary  rate  based  on  next  sixty  hours^  use  per  month  of 
active  connected  load. 

Excess  rate  based  on  all  in  excess  of  first  ninety  hours'  use  of 
active  connected  load. 

Discount^  1  cent  per  kilowatt  hour  if  paid  on  or  before  the 
last  discount  day  following  the  month  in  which  electricity  is  con- 
sumed. 

Active  connected  load  shall  in  every  case  be  a  fixed  percentage 
of  the  total  connected  load  consisting  of  lamps,  appliances,  etc., 
installed  upon  consumers'  premises.  Incidental  power  appli- 
ances, such  as  flat  irons,  toasters,  small  fans,  etc.,  to  the  amount 
of  $1,000  watts  rating  shall  not  be  considered  in  determining  the 
active  load. 

Class  "A"  includes  residences,  dwellings,  flats,  and  private 
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rooming  houses.  Where  a  total  connected  load  is  equal  to  or  less 
than  500  watt  nominal  rate  of  capacity,  60  per  cent  of  such  total 
connected  load  shall  be  deemed  active.  Where  the  installation 
exceeds  600  watts  nominal  rate  of  capacity,  33^  per  cent  of  such 
a  part  of  the  total  connected  load  over  and  above  600  watts  shall 
be  deemed  active. 

In  class  ^^",  where  the  total  connected  load  is  equal  to  or  less 
than  2^  kilowatts  nominal  rate  of  capacity,  70  per  cent  of  such 
total  connected  load  shall  be  deemed  active.  Where  the  installa- 
tion exceeds  2^  kilowatts  nominal  rate  of  capacity,  56  per  cent  of 
such  a  part  of  the  total  connected  load  over  and  above  2^  kilo- 
watts shall  be  deemed  active;  provided  that  lamps  used  exclu- 
sively in  space  devoted  to  the  storing  of  goods  shall  be  placed  at 
20  per  cent  active,  and  shall  not  be  included  in  the  2^  kilowatts 
specified  above. 

Class  ^^B"  shall  consist  of  bax|ks,  offices,  business  and  profes- 
sional, including  studios,  dressmaking  parlors,  massage  parlors, 
millinery  and  hair-dressing  establishments,  and  photograph 
galleries;  wholesale  and  retail  merchandise  establishments,  such 
as  art  stores,  bakeries,  barber  shops,  including  shoe-shining  par- 
lors and  public  baths,  book  stores,  cigar  stores,  cofFee  and  tea 
stores,  commission  stores,  confectionery  stores  including  ice 
cream  parlors,  crockery  and  china  stores,  drygoods  stores,  drug- 
stores, electrical  supply  houses,  flower  stores,  including  green- 
houses, furniture  stores,  gents  furnishing  stores,  including  hat 
stores  and  haberdashers,  grocery  stores,  hardware  stores,  harness 
shops,  hay,  grain,  feed  and  coal  offices  and  stores,  jewelry  stores, 
meat  maj*kets,  millinery  stores,  milk  depots,  paint  and  wall 
paper  shops,  piano  and  music  stores,  picture  stores,  plumbing 
shops,  saloons,  including  pool  and  billiard  halls,  and  adjoining 
card  rooms,  shoe  stores  and  shoe  repairing  shops,  stationery 
stores,  tailor  shops  including  dyers,  cleaners  and  clothes  pressing 
establishments,  undertakers,  upholsterers,  wine  and  liquor  stores, 
theaters,  corridors  and  halls  in  office  and  apartment  buildings 
upon  separate  motors,  dance  and  public  halls,  including  lodge 
and  society  rooms,  restaurants,  including  eating  places  and  limch 
wagons,  depots  and  public  places  for  the  conduct  of  railroads, 
street  railways,  express  and  telephone  business,  excluding  freight 
houses,  and  all  other  consumers  not  herein  otherwise  especially 
provided  for. 
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In  class  ^^C/'  where  the  total  connected  load  is  equal  to  or  less 
than  3  kilowatts,  nominal  rate  of  capacity,  65  per  cent  of  such 
total  connected  load  shall  be  deemed  active.  Where  the  installa- 
tion exceeds  3  kilowatts  nominal  rate  of  capacity,  40  per  cent  of 
such  a  part  of  the  total  connected  load  over  and  above  3  kilowatts 
shall  be  deemed  active.  This  class  shall  include  Federal  and 
county  buildings,  churches  and  missions,  hotels  and  clubs,  fao- 
tories,  including  small  industrial  establishments  such  as  machine 
shops,  carpenter  shops,  blacksmith  shops,  tin  shops,  and  cigar 
factories,  closing  not  later  than  6 :00  p.  m.,  private  and  parochial 
schools,  grain  and  tobacco  elevators,  and  warehouses,  freight  and 
storage  warehouses,  and  stables  and  garages,  both  private,  board- 
ing, and  livery. 

In  class  "D,"  30  per  cent  of  the  total  connected  load  shall  be 
deemed  active.    Such  class  shall  consist  of  Beloit  College. 

In  class  "E,"  the  total  connected  load  shall  be  deemed  active. 
Such  class  shall  consist  of  unmetered  lighting  for  signs,  outlines, 
and  windows,  contracted  for  upon  a  yearly  basis. 

Incandescent  Flat  Bate. 

Signs,  Outlines,  Windows,  etc. :  Eased  on  burning  from  dusk 
to  at  least  11 :00  p.  h. 

Fixed  Charge — 5  cents  per  active  60  watt  equivalent  per 
month  plus  6  cents  per  kilowatt  hour  consumed. 

Discount,  1  cent  per  kilowatt  hour  on  consumption  charge,  if 
paid  on  or  before  the  last  discount  day  following  the  month  in 
which  electricity  is  consumed. 

Incandescent  Lighting  Rate  No.  2. 

Demand  Charge,  10  cents  per  month  per  56  watt  opening  or 
less. 

Service  Charge,  $1.10  per  month. 

Rate,  6  cents  per  kilowatt  hour. 

Minimum  Monthly  Bill  is  Fixed  Charge.  i 

Discount,  25  -per  cent  on  fixed  charge ;  25  per  cent  on  current  i 

if  total  bill  is  paid  on  or  before  the  last  discount  day  following 
the  month  in  which  electricity  is  consumed. 

Note : — The  consumer  has  the  option  of  choosing  either  of  the 
above  rates  (No.  1  or  No.  2)  in  the  downtown  business  district. 

P.U.R.1916E.  22 


Digitized  by  V:iOOQIC 


338  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

Electric  appliances  are  rated  under  No.  1  and  !N'o.  2  as  the  case 
may  require  on  account  of  other  lighting  rate. 

Commercial  Arc  Lamp  Rate. 
Commercial  Arc  Lamps  for  Street  Lighting: 

One  hour  after  sunset  until  1  o'clock  a.  M $60.00  per  year 

One  hour  after  simset,  one  hour  before  sunrise 65.00    "        " 

Commercial  Power, 
Service  charge,  25  cents  net  per  active  horse  power  per  month. 
Output  charge: 
First     1,000  kw.  hrs.  per  month  4    cts.  net  or  5     eta.  gross  per  kw.  hr. 
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Active  connected  horse  power  shall  be  determined  as  follows: 

Where  installations  are  under  10  h.p.  and  only  one  motor  is 
used,  90  per  cent  active;  under  10  Lp.  and  more  than  one  motor 
is  used,  80  per  cent  active. 

Where  installations  are  10  h.p.  or  over  and  less  than  20  h.p. 
irrespective  of  number  of  motors,  70  per  cent  active. 

*Where  installations  are  20  h.p.  or  over  and  less  than  50  h.p. 
irrespective  of  number  of  motors,  yearly  contract  basis,  60  per 
cent  active. 

*Where  installations  are  50  h.p.  or  over  and  less  than  100 
h.p.  irrespective  of  number  of  motors,  yearly  contract  basis,  55 
per  cent  active. 

*Where  installations  are  over  100  h.p.,  irrespective  of  number 
of  motors,  yearly  contract  basis,  50  per  cent 

*Less  than  yearly  contract  basis  70  per  cent  active. 
Minimum  power  bill  shall  be  $1.25  net  per  month. 

Discov/iiL — Company  shall  bill  all  power  consumers  at  the 
gross  rate  and  the  difference  between  the  gross  and  net  rates  shall 
constitute  a  discount  for  prompt  payment. 

Reconnection  of  Meiers. — ^For  the  reoonnection  of  a  meter  for 
the  same  consumer  upon  the  same  premises  within  one  year  of 
disconnection,  a  charge  of  $1  is  deemed  reasonable. 

And  it  is  further  ordered  that  these  rates  as  fixed  shall  be 
put  in  effect  on  the  20th  day  of  August,  1915. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  5th 
day  of  August,  1915. 
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htdiana  pubuo  servigb  commission* 

HARRY  D.  PUEVIANCB  et  aL 

V. 

CITY  OF  ATTICA,  INDIANA. 
[No.  1416.] 

Service  ^'Vnreasmtahlenesa'^  Inadequacy  ^Municipal  ligTiting  plant 
'^  Improvements  ordered. 

A  city  operating  an  electric  plant  and  furnishing  light  as  a 
public  utility  was  ordered  to  make  certain  specified  changes  in  its 
plant  in  order  to  render  proper  service,  it  being  found  that  the  service 
afforded  by  the  existing  plant  was  unreasonable,  insufficient^  and  in- 
adequate. 

FAugust  6,  1915.] 

Complaint  as  to  the  inadequacy  of  the  service  of  a  municipal 
electric  lighting  plant,  as  to  discrimination  in  rates,  and  as  to  the 
practice  of  employees  of  the  plant  in  engaging  in  private  busi- 
ness competition  with  other  citizens  of  the  city;  complaint  as  to 
discrimination  and  as  to  practice  of  employees  in  engaging  in 
private  business  not  sustained;  complaint  as  to  inadequacy  of 
service  upheld  and  city  required  to  make  certain  improvements 
on  its  plant  specified  in  detail  in  the  order. 

By  the  Commission:  Complainants,  eleven  in  number,  citi- 
zens and  taxpayers  of  the  city  of  Attica,  Indiana,  complain  of  the 
defendant,  and  all^e  generally  that  the  city  of  Attica,  Indiana, 
has  for  several  years  last  past  owned,  and  does  now  own,  oper- 
ate, and  control  a  combined  electric  and  water  plant,  and  furnish 
to  the  citizens  of  said  city  their  light  and  water  by  means  of  said 
plant;  that  at  the  time  of  the  filing  of  the  complaint,  and  for 
several  months  prior  thereto,  the  said  city,  in  furnishing  said 
light  as  a  public  utility,  has  furnished  such  service  in  an  un- 
reasonable and  insufficient  and  inadequate  manner  as  follows: 

First  The  voltage  of  the  electric  plant  of  said  city  is  exceed- 
ingly irregular,  and  is  not  stable  and  regular,  thereby  causing 
great  damage  at  different  times  to  electric  light  lamps,  electric 
irons  and  electrical  appliances  of  all  kinds,  as  well  as  causing  the 

light  and  power  thus  furnished  to  be  insufficient  at  times;  that 
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said  voltage  is  irr^ular  practically  every  night  and  day,  and  not 
merely  occasionally. 

Second.  The  capacity  of  the  plant  of  said  city  is  insufficient  for 
the  demands  that  are  justly  made  upon  it  by  the  public,  and 
which  by  law  it  is  required  to  serve. 

Third.  The  electric  plant  machinery  and  appliances  are  not 
up  to  date;  the  later  inventions  in  connection  with  electric  light 
plants  which  have  proved  to  be  profitable,  useful,  and  necessary 
are  not  in  use  in  said  plant,  and  as  a  result  the  service  rendered 
to  the  patrons  is  inferior  and  insufficient. 

Fourth.  Bates  are  unfair  in  that  to  some  customers  flat  rates 
are  given,  while  of  others  meter  rates  are  required. 

Fifth.  The  plant  belongs  to  the  city,  and  yet  its  employees 
are  allowed  to  engage  in  private  work  in  competition  with  deal- 
ers in  the  city  to  such  an  extent  that  their  physical  condition  is 
affected,  so  that  the  best  services  are  not  given  to  the  plant,  and 
their  efficiency  is  impaired. 

Sixth.  That  said  plant  belongs  to  the  city  and  is  therefore 
required  by  law  to  furnish  adequate  service  for  all  the  people  in 
said  city,  but  that  said  plant  uses  what  is  commonly  known  and 
called  in  furnishing  electric  lights  the  direct  current  system, 
thereby  furnishing  irregular  service.  There  is  not  sufficient 
quantity  furnished  for  the  use  and  needs  of  the  residents  within 
said  city  by  reason  of  said  direct  current,  whereas  if  the  alternat- 
ing current  were  used  it  would  be  adequate  and  regular,  and 
there  would  also  be  sufficient  power  furnished  corporations, 
business  plants,  and  residences  in  the  immediate  vicinity  of  said 
city  at  a  reasonable  profit  to  the  said  city. 

The  complainants  further  allege  that  no  other  utility  furnishes 
electrical  service  to  said  city  of  Attica,  and  said  petitioners  are 
interested  in  respect  to  the  electrical  service  so  furnished  them. 

Prayer  for  an  investigation  of  said  electric  light  plant  by  the 
Commission,  and  that  said  city  be  required  to  so  renew  and  re- 
adjust its  entire  lighting  plant  system  as  to  require  said  city  to 
establish  a  regular  voltage,  furnishing  adequate  service  to  all  con- 
sumers without  discrimination. 

At  a  hearing  held  in  this  case  at  Attica,  on  May  5,  1915,  it 

was  shown  that  the  plant  was  constructed  twenty-seven  years  ago ; 

that  the  same  has  been  enlarged  and  in  many  particulars  renewed 
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since  its  inBtallation*  The  plant^  with  a  few  exceptions,  is  in 
good  condition  at  this  time.  The  boiler  plant  is  in  good  condi- 
tion, and  properly  perf onns  its  functions,  and  only  requires  prop- 
er maintenance  to  be  efficient  for  a  period  of  twenty-five  years. 
Four  engines  are  in  use,  two  of  which  have  been  installed  eight 
yoars,  one  for  fourteen  years,  and  one  for  sixteen  years,  and  are 
in  good  condition.  The  generators,  with  one  exception,  are  in 
good  condition.  The  one  known  as  the  Edison  bi-polar  generator 
is  practically  obsolete,  and  should  be  replaced  with  another 
machine. 

The  evidence  shows  that  the  voltage  furnished  is  very  irregular, 
and  fluctuates  to  such  an  extent  that  poor  service  is  furnished, 
and  in  instances  electrical  appliances  have  been  damaged  to  the 
extent  of  material  injury.  Other  results  from  the  irregular 
service  rendered  have  been  the  blackening  of  lamps  and  insuffi- 
cient lighting. 

It  was  shown  that  the  voltage  would  vary  as  mnch  as  20  volts 
within  a  short  period  of  time,  thereby  rendering  the  illumination 
from  electric  lamps  irr^ular  and  fluctuating,  and  very  undesir^ 
able  for  domestic  use  at  times. 

It  was  disclosed  by  the  evidence  that  there  are  several  motors 
of  considerable  capacity  on  the  circuit  supplying  residential 
lighting,  and  that  when  these  motors  were  cut  in  the  voltage 
would  drop,  and  when  not  in  use  the  voltage  would  rise.  Two 
large  motors  are  used  to  operate  elevators,  and  their  use  of  the 
current  is  quite  irregular,  producing  a  changing  voltage  that 
operates  to  a  disadvantage  to  domestic  users  of  the  current  in  the 
way  of  poorer  lights,  and  in  injury  to  their  electrical  appliances 
such  as  irons,  hot  plates,  fans,  etc. 

The  experts  in  electrical  engineering  who  testified  in  the  case 
agreed  that  the  motors,  at  least  those  of  2  h.p.  and  above,  should 
be  supplied  by  separate  circuit,  thereby  reducing  the  uneven 
voltage  supplied  domestic  consumers;  that  in  order  to  improve 
the  plant  and  enable  it  to  furnish  adequate  and  proper  service,  it 
would  be  necessary  for  the  city  to  install  one  100  k.w.  3-wire, 
125-250  volt,  belt-driven  generator,  and  switch  board  for  control 
of  same,  this  unit  to  be  connected  by  belt  to  the  140  h.p.  Erie- 
Ball  engine  now  installed;  that  a  balancing  set  for  the  125- 

250  volt,  3-wire  system  of  such  capacity  that  it  will  be  capable  of 
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taking  care  of  10  per  cent  of  that  portion  of  the  load  that  is  sub- 
ject to  an  unbalanced  condition  be  installed ;  exchange  the  arma- 
ture in  the  two  direct  connected  generators  for  3-wire  armature, 
converting  these  two  machines  into  two  100  k.w,,  3-wire,  125- 
250  volt  generators,  in  order  to  provide  one  reserve  unit;  re- 
arrange the  switch  board  so  that  any  two  of  the  machines  can  bo 
operated  in  parallel  in  the  event  that  the  peak  load  would  de- 
mand more  than  100  k.w. ;  change  the  present  transmission  and 
distribution  system  of  the  commercial  and  residential  lighting 
and  power  for  a  3-wire,  125-250  volt  circuit;  balance  these  cir- 
cuits as  nearly  equal  as  possible,  and  where  there  is  now  installed 
a  250  volt  circuit  and  no  equipment  such  as  irons,  hot  plates,  etc., 
of  250  volts  are  in  use,  change  such  circuits  to  125  volts ;  change 
the  meters  and  lamps  to  conform,  and  at  the  expense  of  the  city ; 
all  motors  that  are  of  2  h.p*  and  larger,  now  installed,  that  can 
be  changed  to  250  volts,  should  be  connected  across  the  outside 
wire  of  the  3-wire  system.  All  motors  purchased  for  future  in- 
stallation of  2  h.p.  or  larger  should  be  for  250  volts.  Steam  and 
electric  graphic  recording  instruments  to  be  installed,  which  will 
record  the  steam  pressure  and  the  voltage  generated  by  the 
machines. 

It  was  further  shown  by  the  evidence  that  the  city  had  pub- 
lished uniform  rates  applicable  to  its  electric  service,  the  same 
being  published  in  two  schedules.  Schedule  A,  applicable  to 
lighting  rates,  provides  a  charge  of  8  cents  per  k.w.h.  up  to  and 
including  100  k.w.h.,  and  for  all  excess  current  used  in  any  one 
month,  7  cents  per  k.w.h.     Schedule  B,  power  rates,  provides: 

For  the  first  100  k.w.  per  month   6  cents  per.  k.w.h. 

"       **    next  100     "      "        "        6      "         "         " 

M  It  ((  200  €t  it  t«  A  ft  «  «t 

•*    all   over  400     «      «        ««        '.'///.['.'.'.'.'/////.',['.,  3     "        « 

For  electric  light  where  the  meter  is  not  used: 

25  cents  per  month  for  25  watt  lamp. 
75  cents  per  month  for  40  watt  lamp. 

This  is  regarded  as  a  satisfaction  of  so  much  of  the  complaint 
as  charges  discrimination  and  imfaimess  as  to  rates,  and  no  evi- 
dence was  introduced  in  serious  criticism  of  such  schedules. 

The  further  charge,  that  employees  of  the  plant  are  allowed  to 
engage  in  private  business  competition  with  other  citizens  of  the 
city,  thus  impairing  the  efficiency  of  their  services,  was  not,  we 
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think,  sustained  to  the  extent  of  requiring  any  order  at  the  hands 
of  the  CommiBsion. 

With  the  modifications  made  in  the  plant  as  herein  stated,  we 
are  of  the  opinion  that  the  plant  will  be  adequate  to  furnish  effi- 
ciently all  the  electric  current  for  which  there  will  be  any 
demand  by  the  citizens  of  the  city  of  Attica. 

And  the  Commission  having  had  this  matter  under  consider- 
ation, it  is  therefore  now  ordered  that  the  city  of  Attica  shall 
purchase,  install,  and  operate  in  its  electric  light  plant  one  100 
k.w.,  3-wire,  125-250  volt,  belt-driven  generator  and  switch 
board  for  control  of  same,  and  connect  this  unit  by  belt  to  the  140 
h.p.  Erie-Ball  engine  now  installed  in  said  city's  electric  light 
plant;  purchase  and  install  a  balancing  set  for  the  125-250  volt, 
3-wire  system  of  such  capacity  that  it  will  take  care  of  10  per 
cent  of  that  portion  of  the  load  that  is  subject  to  an  unbalanced 
condition. 

It  is  further  ordered  that  said  city  exchange  the  armature  in 
the  two  direct  current  generators  now  in  use  in  this  said  plant 
for  a  3-wire  armature,  converting  these  two  machines  into  two 
100  k.w.,  3-wire,  125-250  volt  generators  to  provide  one  reserve 
unit;  and  to  rearrange  the  switch  board  in  said  electric  light 
plant  so  that  any  two  of  the  generating  machines  can  be  operated 
in  parallel  in  the  event  that  the  peak  load  demand  would  be  more 
than  100  k.w. 

It  is  further  ordered  that  said  city  shall  rearrange  the  present 
transmission  and  distribution  system  of  the  commercial  and  resi- 
dential lighting  and  power  circuits  for  a  3-wire,  125-250  volt 
circuit,  and  balance  these  circuits  as  nearly  equal  as  possible; 
and  where  there  is  now*  installed  a  250  volt  circuit  and  no  equip- 
ment such  as  irons,  hot  plates,  etc.,  of  250  volts  in  use,  change 
such  circuits  to  125  volts ;  and  in  making  the  necessary  exchange 
of  meters  and  lamps,  the  cost  of  the  same  shall  be  borne  by  the 
city. 

It  is  further  ordered  that  all  motors  that  are  of  2  h.p.  and 
over,  now  installed,  that  can  be  changed  to  250  volts,  shall  be 
connected  across  the  outside  wire  of  the  3-wire  system,  and  all 
motors  for  further  installation  of  2  h.p.  or  more  shall  be  for  250 
volts. 

It  is  further  ordered  that  said  city  shall  install  a  steam  and 
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electric  graphic  recording  instrament  in  the  plant  that  will  cor- 
rectly record  the  steam  pressure  upon  the  hoilers  and  the  voltage 
generated  by  the  machines,  and  maintain  the  same  in  a  secure 
manner,  and  that  the  records  so  made  .shall  be  kept  by  said  city 
for  future  reference  and  inspection  by  the  Commission. 

It  is  further  ordered  that  said  city  shall  proceed  to  make  such 
changes,  alterations,  or  additions  to  its  said  electric  plant  without 
delay,  and  to  that  end  it  shall  proceed,  as  by  law  required,  to 
secure  bids  for  such  improvements,  changes,  alterations,  and  in* 
stallations  not  later  than  September  10,  1915. 

It  is  further  ordered  that  said  city  shall  complete  and  have  in 
use  the  changes,  additions,  and  alterations  as  herein  required,  not 
later  than  November  1,  1915. 


MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

IN  EE  NORTHWESTERN  TELEPHONE  EXCHANGE 
COMPANY. 

Telephones  —  Consent  of  ConMnission  to  operate  exchange  —  When  not 
requisite, 

1.  A  telephone  company  which  has  obtained  a  franchise  from  a 
municipality  before  the  effective  date  of  a  statute  providing  that  any 
telephone  company  operating  under  any  existing  license,  permit^  or 
franchise,  or  which  shall  hereafter,  before  the  taking  effect  of  the  act, 
acquire  such  license,  permit,  or  franchise,  may  surrender  the  same  for 
an  indeterminate  permit,  is  not  required  to  obtain  the  consent  of  the 
Commission  before  being  permitted  to  construct  and  operate  an  ex- 
change thereunder. 

Discrimination  ^Preliminary  free  service.  • 

2.  The  giving  of  free  service  to  the  patrons  of  a  telephone  company 
imtil  300  subscribers  have  been  secured  is  a  violation  of  a  statute  pro- 
viding that  a  telephone  company  may  furnish  service  free  or  at  reduced 
rates  to  its  officers,  agents,  or  employees  in  furtherance  of  their  employ- 
ment, but  requiring  it  to  charge  full  schedule  rates  without  discrimina- 
tion for  all  other  services. 

[August  14,  1916.] 

Petition  by  the  Northwestern  Telephone  Exchange  Company 

requesting  the  Commission  to  enjoin  the  Minnesota  Telephone 

Company  from  locating  or  operating  an  exchange  in  the  city  of 

Brainerd  until  receiving  the  consent  of  the  Commission  therefor ; 
■P.U.R.1915E. 
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petition  dismissed  on  the  ground  that  such  consent  was  not  neces- 
sary, but  an  agreement  by  which  the  company  promised  to  fur^ 
nish  free  service  until  800  subscribers  had  been  obtained  held 
illegal. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  A  hearing  was  duly  held  before  the 
Commission  on  the  31st  day  of  July  upon  the  order  to  show 
cause,  which  was  issued  upon  the  filing  of  a  petition  by  the 
Northwestern  Telephone  Exchange  Company  requesting  the 
Commission  to  enjoin  the  Minnesota  Telephone  Company  from 
locating  or  operating  an  exchange  within  the  city  of  Brainerd 
until  it  had  received  the  consent  of  the  Commission  as  provided 
by  §  13  of  chapter  132  of  the  Laws  of  1915.  The  Northwestern 
Telephone  Exchange  Company  was  represented  by  E.  A.  Pren- 
dergast,  attorney,  and  the  Minnesota  Telephone  Company  by 
C.  B.  Randall,  attorney.  Upon  the  petition,  affidavits,  and  argu- 
ments the  Commission  finds  as  follows : 

1.  That  the  Northwestern  Telephone  Exchange  Company  is  a 
corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Minnesota,  and  is  carrying  on  a  general 
telephone  business  throughout  said  state  and  other  states,  and 
that  it  now  operates  a  telephone  exchange  in  the  city  of  Brainerd, 
Minnesota,  and  has  owned  and  operated  said  exchange  for  many 
years  last  past. 

2.  That  the  Minnesota  Telephone  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  Minnesota,  and  is  carry- 
ing on  a  telephone  business  in  the  vicinity  of  Brainerd. 

8.  That  on  the  7th  day  of  June,  a.  d.  1915,  the  said  Min- 
nesota Telephone  Company  was  granted  by  the  city  council  of 
the  city  of  Brainerd,  Minnesota,  a  franchise  authorizing  it  to  in- 
stall a  telephone  exchange  system  in  said  city  of  Brainerd,  and  to 
furnish  telephone  service  thereover ;  that  said  franchise  was  duly 
signed  by  the  mayor  and  published  on  June  12,  1915,  and  that 
on  the  21st  day  of  said  month  the  company  duly  filed  its  accept- 
ance of  said  ordinance  with  the  city  clerk.  That  thereafter  the 
said  company  had  plans  prepared  and  submitted  to  the  proper 
city  authorities  covering  the  use  of  the  streets  of  the  city  of 

Brainerd  and  the  construction  of  its  exchange;  that  it  imme- 
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diately  ordered  material  necessary  for  the  construction  of  said 
exchange,  and  on  the  26th  day  of  June,  a.  d.  1915,  commenced 
construction,  and  on  the  30th  day  of  June,  a.  d.  1916,  it  had  in- 
stalled within  said  city  22  telephones  and  had  commenced  opera- 
tion of  the  same;  that  since  said  date  the  installation  of  said 
exchange  has  continued,  and  the  underground  work  within  said 
city  is  practically  completed,  and  a  large  expense  has  been  in- 
curred in  doing  all  of  said  work ;  that  in  all  things  the  said  tele- 
phone company  has  acted  promptly  and  in  good  faith. 

4.  That  said  Minnesota  Telephone  Company  is  soliciting  and 
installing  telephone  instruments  in  said  city  of  Brainerd  without 
charge,  and  under  an  agreement  with  its  patrons  to  make  no 
charge  until  at  least  300  telephone  instruments  are  so  installed 
and  in  operation,  and  that  a  tariff  showing  that  fact  has  been 
filed  with  this  Commission. 

[1]  As  conclusions  of  law,  the  Commission  finds  that  said 
Minnesota  Telephone  Company  is  not  required  to  secure  its  con- 
sent before  it  is  permitted  to  construct  and  operate  an  exchange 
in  Brainerd,  Minnesota,  and  also  that  said  company  cannot  give 
free  service  to  its  subscribers  in  the  city  of  Brainerd. 

Chapter  132  of  the  laws  of  1915  was  approved  on  the  16th 
day  of  April  and  became  effective  July  1st  of  this  year.  Section 
15  or  such  act  provides  that  "any  telephone  company  operating 
imder  any  existing  license,  permit,  or  franchise,  or  which  shall 
hereafter,  before  the  taking  effect  of  this  act,  acquire  any  license, 
permit,  or  franchise,  may,  upon  filing  with  the  clerk  of  the  munic- 
ipality which  granted  such  franchise  a  written  declaration  that 
it  surrenders  such  license,  permit,  or  franchise,  receive  in  lieu 
thereof,  an  indeterminate  permit  as  defined  in  this  act;  and  such 
telephone  company  shall  thereafter  hold  such  permit  under  all 
the  terms,  conditions,  and  limitations  of  this  act.  Upon  filing 
such  written  declaration  by  the  telephone  company,  the  clerk  of 
the  municipality  shall  file  with  the  Commission  a  certificate 
showing  that  fact  and  the  date  thereof,  and  thereupon  it  shall 
receive  an  indeterminate  permit  from  the  Commission  conferring 
the  same  rights  as  if  originally  granted  under  this  act." 

Under  this  section  the  Minnesota  Telephone  Company  has  the 

right  to  surrender  the  franchise  which  it  received  from  the  city 

of  Brainerd  and  secure  in  lieu  thereof  an  indetermiHato  permit 
P.U.R.1915E. 
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from  the  state.  The  telephone  company  need  not  secnre  the  con- 
sent o£  the  Commission  as  provided  in  §  13  of  the  act. 

[2]  Section  11  of  the  act  controls  the  question  of  free  service. 
It  reads  as  follows: 

"A  telephone  company  may  furnish  service  free  or  at  reduced 
rates  to  its  oflScers,  agents,  or  employees  in  furtherance  of  their 
employment,  but  it  shall  charge  full  schedule  rates  without  dis- 
crimination for  all  other  services.^^ 

The  attempt  to  give  free  service  until  300  subscribers  have 
been  secured  is  a  direct  violation  of  the  act.  It  appeared  in  the 
discussion  that  telephone  companies  do  frequently  give  free  serv- 
ice in  an  effort  to  install  an  exchange  until  a  certain  number  of 
subscribers  have  been  secured.  This  has  been  considered  as  a 
promoting  expense.  The  statute,  however,  has  made  that  prac- 
tice impossible.  This  decision  does  not  foreclose  future  consid- 
eration by  the  Commission  of  the  right  of  telephone  companies 
to  give  free  or  reduced  service  to  the  state,  municipalities, 
Bchoolhouses,  or  public  or  quasi  public  institutions. 

By  order  of  the  Commission. 


MONTANA  RAIIiROAD  COMMISSION. 

FBANK  BEAULEIU  et  al. 

V. 

MISSOULA  STREET  RAILWAY  COMPANY, 

[Docket  No.  478;  Report  and  Order  No.  128.] 

Service '•^  JHity  to  render '^  Safety -^  Service  rendered  at  loM. 

1.  An  interurban  railway  company,  so  long  as  it  remains  in  busi- 
ness, must  so  operate  its  road  as  to  carry  passengers  with  safety  and 
to  protect  them  from  mffians  and  obscene  and  offensive  conduct,  even 
if  the  road  is  operated  at  a  loss. 

Commissions  —  Policy  —  Operation  at  loss  —  Distinction  hetioeen  safe* 
ty  and  adequacy  of  service, 

2.  The  Montana  Commission,  in  dealing  with  a  complaint  as  to  the 
service  and  rates  of  an  interurban  railway  which  was  operated  at  a 
loss,  stated  that  it  would  make  findings  in  the  nature  of  orders  only 
as  to  the  safety  of  the  service  and  as  to  discrimination  in  rates,  but  its 
findings  as  to  mere  adequacy  of  service  would  be  made  in  the  form  of 
suggestions. 

P.U.R.1915E. 
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Servien  —  Interurban  railways  —  Conductors  as  well  as  motomien  €m 
cars, 

3.  The  Montana  Commission  refused  to  order  an  interurban  rail- 
way which  was  operated  at  a  loss  to  operate  its  cars  in  charge  of  a 
conductor  as  well  as  of  a  motorman,  so  as  to  protect  passengers  from 
drunken  and  disorderly  men  riding  on  the  cars,  since  the  Commission 
was  of  the  opinion  that  the  situation  could  be  properly  taken  care  of 
by  the  motorman  under  orders  from  the  company,  with  the  aid  of 
passengers  in  eictreme  cases. 

Service  —  Interurhan  railways  —  Time  and  place  for  sale  of  tickets. 

4.  An  interurban  railway  company  which  offers  round-trip  tickets 
at  a  reduced  rate  found  to  be  reasonable  was  ordered  to  keep  such  tickets 
on  sale  at  suitable  places  during  the  fifteen-minute  interval  prior  to 
the  departure  of  each  car. 

Service  —  Interurban  railways  —  FUice  for  sale  of  Meleeto—  Clgar'store. 

5.  A  cigar  store  is  not  a  suitable  place  to  require  the  traveling 
public  to  enter  in  order  to  purchase  railway  tickets. 

CAugost  5,  1915.] 

Complaint  as  to  the  rates  and  service  of  the  Missoula  Street 
Eailway  Company.  In  view  of  the  fact  that  the  railway  was 
operated  at  a  loss,  the  Commission  refused  to  make  any  orders 
covering  the  alleged  inadequacy  of  service,  and  suggested  that 
an  early  car  be  restored  for  the  convenience  of  passengers  who, 
relying  upon  such  car,  had  purchased  homes  along  the  lines  of 
the  railway,  and  that  storm  windows  be  installed  on  its  cars  dur- 
ing the  winter  months;  allegations  as  to  the  safety  of  gratings 
over  the  windows,  inadequate  station  facilities,  and  the  necessity 
of  having  a  conductor  as  well  as  a  motorman  on  the  cars  were 
dismissed  as  unproved.  The  company  was  ordered  to  keep 
round-trip  tickets  on  sale  at  suitable  places  during  the  fifteen- 
minute  interval  prior  to  the  departure  of  each  car. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  Hearing  was  regularly  held  at  Mis- 
soula, Montana,  May  28,  1915;  represented:  Complainants  by 
Hall  &  Whitlock  (Mr.  Charles  H.  Hall) ;  defendant  by  W.  M. 
Bickford,  W.  L.  Murphy.  Commissioners:  Hall,  Morley,  Mo- 
Cormick. 

The  defendant,  the  Missoula  Street  Eailway  Company,  is  a 
common  carrier  engaged  in  the  business  of  operating  an  electric 
line  in  Missoula  and  environs.  The  complaint  in  this  cause  is 
directed  wholly  against  the  service  afforded  by  the  defendant^ 

P,U.R.1916E. 
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between  Missoula  and  Bonner.  The  distance  from  Bonner  to 
Missoula  is  8.8  miles.  Bonner  and  Milltown  are  situated  very 
close  together,  and  are  settlements  contiguous  to  the  sawmills  of 
the  Anaconda  Copper  Mining  Company  and  the  Western  Lum- 
ber Company.  The  combined  population  of  the  two  places  is 
759.  Missoula  is  the  retail  and  shopping  point  for  the  inhabi- 
tants of  both  Bonner  and  Milltown. 

The  complaint  raises  the  following  issues: 

1.  Unreasonable  curtailment  of  service; 

2.  Necessity  for  conductor  on  cars  in  addition  to  motorman ; 

3.  Danger  in  case  of  accident  to  gratings  over  car  windows; 

4.  Lack  of  heat  on  cars  during  cold  weather; 

5.  Failure  of  defendant  to  keep  round-trip  tickets  on  sale,  at 
all  times  and  at  suitable  places,  and  unreasonable  and  excessive 
fares  charged  to  cash  fare  patrons ; 

6.  Undesirable  waiting-room  facilities  at  Bonner. 

The  defendant  company  filed  a  denial  of  the  material  allega- 
tions, and  in  addition  pleaded  that  its  business  was  unprofitable 
and  was  decreasing. 

[1]  The  imcontroverted  testimony  on  behalf  of  the  defendant 
established  the  fact  that  the  deficit  on  operating  the  street  rail- 
way plant  at  Missoula,  including  the  suburban  and  city  lines, 
for  the  entire  year  of  1914,  was  $11,589.17  and  the  operating 
deficit  from  the  time  of  its  inception  to  the  end  of  the  year  1914 
was  $40,647.61.  The  revenue  for  the  first  four  months  of  1915 
was  even  more  discouraging  than  revenue  for  the  same  months 
of  1914.  Under  these  circumstances,  which  are  not  disputed,  it 
is  doubtful  if  this  Commission  has  the  authority  to  make  any 
order  applicable  to  the  defendant  which  would  add  any  addi- 
tional burdens  to  it,  If  the  business  is  operated  at  a  loss,  there 
could  certainly  be  no  equity  in  this  body  taking  any  steps  to 
make  the  losses  any  larger.  Irrespective  of  these  conditions, 
however,  there  are  certain  duties  which  the  defendant,  as  a  com- 
mon carrier,  owes  to  its  patrons,  and  those  duties  must  be  ful- 
filled 80  long  as  it  continues  to  operate.  These  duties  are  inherent 
to  its  existence  as  a  common  carrier,  and  no  legal  excuse  could 
be  given  for  the  nonperformance  of  the  same.  So  long  as  the 
defendant  remains  in  business,  a  certain  outlay  of  money  is 

necessary  to  transact  its  business,  however  smalf  that  business 
P.U.R.1916E. 
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may  be.  If  the  operating  expenditures  are  being  expended  in  a 
way  that  does  not  give  the  best  possible  service  to  tiie  public,  the 
Commission  can  then  step  in  and  make  an  order  indicating  some 
other  method  or  schedule  of  rendering  its  service  to  the  public, 
without  increasing  its  financial  burdens.  Of  course  this  com- 
mon carrier  owes  its  duty  to  the  public,  if  it  transports  it  at  all, 
to  do  so  safely,  regardless  of  expense.  It  is  also  in  duty  bound 
to  see  that  its  passengers,  while  under  its  care,  are  protected 
from  ruffians,  and  that  they  are  not  annoyed  by  any  obscene  and 
offensive  conduct 

[2]  In  view  of  all  these  facts,  the  finding  which  this  Com- 
mission makes  will  be  in  the  nature  of  an  order,  so  far  as  the 
matter  of  safety  and  discrimination  is  concerned,  but  in  so  far 
as  any  of  the  other  conclusions  herein  reached  might  add  any 
additional  burdens  to  the  defendant,  the  conclusions  are  made 
more  in  the  nature  of  a  suggestion,  with  the  hope  that  the  de- 
fendant will  find  a  way  of  incorporating  these  suggestions  into 
its  business  without  adding  to  its  already  cumbersome,  financial 
burdens.  By  far  the  most  important  point  brought  up  by  the 
complainants  is  the  matter  of  unreasonable  curtailment  of  serv- 
ice. It  appears  that  street  car  service  between  Missoula  and 
Bonner,  at  the  time  of  the  hearing,  was  rendered  from  the  fol- 
lowing schedule: 

Street  Car  Schedule  between  Missoula  and  Bonner. 


Lv. 

Missoula  7:00 
"  8:00 
"  9:00 
«  11:00 
"  1:00 
"  3:00 
"  4:00 
"  6:00 
"  6:00 
«  7:00 
"  9:00 
"     11:00 
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onner  at  8:00 

on  school  days. 

In  addition  to  the  above,  the  Xorthern  Pacific  Railway  Com- 
pany also  operates  two  trains. 

Northern  Pacific  Schedule. 
No.  258  No.  256  No.  255  No.  257 

Lv.  4:30  P.M.  Lv.  8:46  A.M.  ...Missoula...  11:30  a.m.  10:30  p.m. 

4:42  P.M.  8:57  A.M.    ...Bonner...    Lv.  11:10  A.M.  Lv.  10:18  p.m. 

The  objection  to  the  aforesaid  schedule  is  directed  to  the  car 
P.U.R.1916E. 
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which  leaves  Missoula  at  7  o^clock  in  the  momiDg.  It  appears 
that  some  time  prior  to  the  jGQing  of  the  complaint,  and  during  the 
time  that  the  mills  at  Bonner  and  Milltown  were  running  under 
full  force,  a  schedule  was  in  effect  which  provided  for  a  car 
which  left  Missoula  at  6  o'clock  in  the  morning  and  got  to  Bonner 
at  6:30,  carrying  passengers  from  Missoula  and  from  inter- 
mediate points  between  Missoula  and  the  mill  towns,  who  were 
working  in  the  mills  which  opened  at  7  o'clock  in  the  morning. 
Some  of  the  passengers  who  had  used  the  6  o'clock  car,  assuming 
that  the  schedule  would  be  permanent,  had  purchased  suburban 
property  at  a  place  called  Pine  Grove,  between  Missoula  and 
Eonner.  These  parties  have  established  their  homes,  depending 
upon  the  use  of  a  street  car  which  would  carry  them  to  Bonner 
prior  to  7  o'clock  in  the  morning,  when  it  was  necessary  for  them 
to  enter  upon  their  daily  labors  in  the  mills.  Since  the  new 
schedule  has  been  placed  into  effect,  providing  for  the  first  car 
on  the  line  leaving  Missoula  at  7  o'clock  in  the  morning,  parties 
owning  homes  in  Missoula  were  either  forced  to  give  up  their 
work  at  the  mills,  or  to  abandon  their  homes  in  Missoula,  and 
seek  places  to  live  in  Bonner  or  Milltown.  Those  persons  re- 
siding in  Pine  Grove  were  forced  to  provide  private  means  of 
conveyance  to  their  work.  Pine  Grove  is  about  2  miles  from 
Bonner.  Formerly  an  engine  made  the  trip  from  Missoula  over 
the  Chicago,  Milwaukee,  &  St  Pau^  Eailway  to  Bonner,  at  6 
o'clock  in  the  morning,  but  owing  to  logging  operations  or  other 
work  on  the  Big  Blackfoot  Kailway,  the  trips  of  this  engine 
from  Missoula  have  been  discontinued.  The  car  which  has 
been  running  between  Missoula  and  Bonner  is  considerably 
larger  than  the  car  used  on  the  lines  of  the  company  within  the 
city  limits,  and  according  to  the  testimony  it  is  more  expensive 
to  operate.  This  car  has  been  doing  the  suburban  business, 
leaving  Missoula  for  Bonner,  then  returning  back  to  Missoula 
and  making  a  suburban  run  on  the  opposite  side  of  the  city  in 
the  direction  of  Fort  Missoula,  thence  returning  to  the  city  and 
alternating  back  and  forth  between  Bonner  and  Fort  Missoula. 
It  would  appear  that  while  the  number  of  persons  who  have 
been  using  the  car  to  Bonner  on  the  early  morning  run  are  rather 
few;  yet,  on  the  other  hand,  they  have  made  investments  in  view 

of  this  schedule,  and  the  Commission  strongly  urges  that  an  at- 
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tempt  should  be  made  to  remedy  the  injury  which  is  apparently 
being  done  them.  Provision  should  be  made  to  run  a  car  from 
Missoula  to  Bonner,  during  the  times  that  either  of  the  mills  is 
running  to  reasonable  capacity,  arriving  at  Bonner  in  time  for 
the  laborers  to  be  at  their  posts  at  the  beginning  of  the  day's 
work. 

[3]  The  second  point  brought  to  our  attention  was  the  neces- 
sity for  a  conductor  on  the  car,  in  addition  to  the  motorman. 
There  was  some  evidence  introduced  relative  to  drunken  and  dis- 
orderly men  riding  on  these  cars,  particularly  late  at  night.  It 
is  rather  singular  that  at  no  time  was  a  complaint  made  by  the 
passengers,  either  to  the  company  or  to  the  peace  officers  of  Mis- 
soula county.  While  the  defendant  owes  it  to  its  patrons  to  see 
that  drunken  and  disorderly  men  are  not  permitted  to  enter  its 
cars,  and  should  give  its  motormen  specific  instructions  along 
those  lines,  it  would  appear  that  the  passengers  themselves,  who 
are  a  part  of  our  form  of  government,  would  take  steps  to  have 
the  cause  of  this  complaint  eliminated.  We  do  not  believe  that 
it  is,  necessary  in  a  short  run  of  8  miles  between  Missoula  and 
Bonner,  and  in  a  civilized  community,  for  the  defendant  to  hire 
a  special  peace  officer  to  be  put  upon  its  cars.  There  is  no  rea- 
son why  the  motorman  should  not  be  able  to  handle  the  situation, 
under  instructions  from  the  management,  and  no  drunken  man 
should  be  allowed  to  board  the  car  at  any  point.  If  an  intoxi- 
cated man  should  escape  the  observation  of  the  motorman,  or  if 
a  disturbance  should  be  started  upon  the  car,  the  motorman 
would  have  a  legal  right  to  remove  the  objectionable  person  from 
his  car,  and  we  believe  that  there  would  be  enough  red-blooded 
men  among  the  passengers  who  would  gladly  lend  their  assistance 
to  the  motorman  in  extreme  cases,  rather  than  see  the  women  and 
children  insulted  and  scandalized,  as  these  complainants  have 
alleged. 

The  third  point  of  the  complaint  was  directed  against  the 
danger  in  case  of  accident,  by  reason  of  gratings  over  the  car 
windows.  It  was  complained  that  these  gratings  would  be  ex- 
tremely dangerous  in  case  the  car  was  wrecked  or  went  over  an 
embankment  into  the  river.  From  the  examination  it  was 
stated  that  there  was  only  from  8  to  10  inch  space  between  the 

grating  and  the  top  of  the  window  casing.  The  complainants 
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did  not  seem  to  understand  the  adjustment  of  the  windows.  The 
Commission  made  a  personal  inspection,  and  found  that  for 
the  protection  of  small  children,  it  was  necessary  to  have  the 
grating  on  the  lower  part  of  the  window.  By  raising  the  lower 
sash  it  automatically  raised  the  upper  sa^h  and  hoth  of  them  dis- 
appeared into  the  roof  of  the  car,  working  on  the  same  principle 
as  a  roll-top  desk,  leaving  an  open  space  of  about  30  inches  be- 
tween the  top  of  the  grating  and  the  upper  part  of  the  window 
casing. 

The  fourth  allegation  was  made  with  reference  to  lack  of 
heat  on  cars  during  the  extreme  cold  weather.  The  car  operated 
on  the  Missoula-Bonner  run  was  designed  and  built  especially 
to  handle  the  traffic  on  the  Bonner  run.  It  is  a  semiconvertible 
ear,  suitable  for  summer  and  winter  use.  It  has  a  seating  capaci- 
ty of  fifty-two  passengers,  which  includes  a  smoking  apartment 
located  on  the  rear  end  of  the  car,  and  with  a  seating  capacity 
for  about  ten  or  twelve  people.  The  car  is  heated  with  the 
American  Consolidated  Car  Company's  latest  type  of  electric 
heaters  installed  under  every  other  seat.  A  number  of  feet 
of  radiation  is  supposed  to  keep  the  car  comfortable  during 
all  ordinary  winter  weather  in  Montana.  It  is  impossible  dur- 
ing a  continuous  run  of  extreme  cold  weather,  owing  to  the 
number  of  stops  when  the  doors  are  opened  to  allow  passengers 
to  leave  or  board  the  car,  to  keep  the  temperature  up  to  the 
minimmn  of  50  degrees,  which  is  required  by  law.  The  Com- 
mission believes  that  storm  windows  would  aid  materially  in  keep- 
ing the  car  comfortable,  and  that  the  street  oar  company  should 
install  them  during  the  winter  months. 

[4,  6]  The  complainants  also  complained  of  the  failure  of 
the  defendant  to  keep  round-trip  tickets  on  sale  at  all  times  and 
at  suitable  places.  It  appears  that  the  defendant  charged  a 
fare  of  20  cents  one  way.  If  a  round-trip  ticket  is  purchased, 
the  fare  is  30  cents,  making  a  15  cent  fare  each  way.  In  no 
case  is  the  15  cent  fare  permitted  unless  the  passenger  purchases 
a  round-trip  ticket.  The  Commission  will  hold  that  the  one-way 
fare  of  20  cents  and  the  round-trip  ticket  of  30  cents,  where 
a  round-trip  ticket  is  purchased,  are  reasonable  charges  for  the 
service.  It  does  appear,  however,  that  the  defendant  and  its 
agents  have  at  times  failed  to  keep  these  tickets  accessible  to 
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purchasers.  In  Missoula  the  tickets  are  kept  on  sale  at  the 
street  railway  company's  office,  which  is  closed  at  night,  and  at 
the  Kelly  cigar  store.  At  Bonner  the  tickets  are  kept  on  sale  at 
the  waiting  room,  which  is  the  property  of  the  defendant,  but 
has  been  leased  and  is  in  charge  of  Mrs.  Godson  and  her  daugh- 
ter. Mrs.  Godson  keeps  a  candy  and  cigar  counter  in  the  waiting 
room,  and  for  the  use  of  the  building  she  pays  the  defendant 
$10  per  month,  and  undertakes  to  carry  a  supply  of  tickets  for 
the  purpose  of  sale  without  a  profit  to  herself.  The  tickets  on 
sale  in  a  cigar  store  have  not  been  placed  in  a  suitable  place  for 
the  traveling  public.  Cigar  stores  are  not  frequented  by  women, 
and  so  long  as  the  sale  of  tickets  is  kept  in  a  cigar  store  to  the 
exclusion  of  a  more  desirable  place,  there  will  be  meritorious 
complaints.  There  is  no  objection  to  the  defendant  keeping 
these  tickets  on  sale  in  the  future  in  a  cigar  store,  if  it  so  desires, 
as  such  a  place  is  open  more  hours  of  the  day  than  most  any 
other  class  of  business,  but  the  defendant,  in  addition  to  this, 
should  keep  its  tickets  on  sale  at  some  other  convenient  and  com- 
fortable place  where  all  patrons  can  purchase  the  same  without 
embarrassment.  Tickets  should  be  available  for  purchase  at 
such  place  during  the  fifteen-minute  interval  prior  to  the  de- 
parture of  each  car.  It  further  appears  that  at  times  the  supply 
of  tickets  at  Bonner  has  been  allowed  to  become  exhausted.  It 
seems  that  Mrs.  Godson  is  permitted  a  credit  of  $30  on  tickets, 
and  sometimes  when  the  tickets  are  almost  exhausted,  there  is 
a  little  extraordinary  rush  of  business,  and  before  a  new  supply 
is  delivered,  the  supply  on  hand  is  gone,  by  reason  of  which  pa- 
trons are  forced  to  pay  the  cash  fare  of  20  cents  each  way.  This 
doubtless  leads  to  some  contention,  and  is  not  satisfactory  to  the 
traveling  public.  With  a  little  care  the  defendant  could  very 
easily  eliminate  this  complaint  without  any  cost  to  itself,  or 
either  extending  the  amount  of  tickets  delivered  to  Mrs.  Godson, 
or  by  requiring  her  to  report  at  the  end  of  each  day's  business 
the  amount  on  hand,  to  the  end  that  a  better  check  might  be 
kept  on  the  situation. 

The  Commission  made  a  special  trip  to  Bonner,  and  found 
the  car  operated  on  the  Bonner  run  to  be  up  to  date  in  every 
particular.     Service  was  good,  and  the  station  and  platform  at 

Bonner  met  all  requirements,  and  was  in  first-class  condition. 
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Therefore^  in  view  of  the  evidence  and  the  examinations  made 
by  the  Commission^  and  in  view  of  the  foregoing  statement  of 
findings. 

It  is  ordered  that  that  portion  of  the  complaint  praying  for  an 
order  requiring  the  defendant  to  operate  its  cars,  under  charge 
of  a  conductor  in  addition  to  the  motorman,  be  denied;  and  that 
that  portion  of  the  complaint  praying  that  defendant  be  required 
to  remove  the  gratings  from  car  windows  be  denied;  and  that 
that  portion  of  the  complaint  containing  the  prayer  for  more 
desirable  waiting-room  facilities  at  Bonner  be  denied. 

It  is  further  ordered  that  the  defendant  keep  tickets  on  sale  at 
the  waiting  room  at  Bonner  and  at  Missoula,  during  the  fifteen- 
minute  period  prior  to  the  departure  of  each  car  running  between 
the  two  places,  to  the  end  that  no  discrimination  exists,  and  that 
at  Missoula  the  tickets  be  placed  on  sale  at  some  convenient  and 
suitable  place  where  all  persons  may  feel  free  to  enter  and  pur- 
chase the  same. 

The  Commission  would  urge  the  adoption  of  a  new  schedule 
for  the  early  morning  car  leaving  Missoula  for  Bonner,  and  the 
installation  of  storm  windows  on  the  Bonner  car  during  the  win- 
ter months,  in  accordance  with  the  suggestion  set  forth  in  the 
above  findings  of  fact. 

It  is  further  ordered  that  the  secretary  of  the  Board  of  Rail- 
road Commissioners  serve  a  true  and  certified  copy  of  this  re- 
port and  order  on  the  defendant,  and  that  same  shall  become 
effective  twenty  days  after  such  service. 

Board  of  Railroad  Commissioners  of  the  State  of  Montana. 

Note. — For  another  case  making  a  distinction  as  to  the  character 
of  service  performed  by  public  utilities  and  the  higher  obligation  to 
perform  some  duties  than  others,  see  State  ex  rel.  Railroad  Comrs. 
V.  Florida  East  Coast  R.  Co.  P.U.R.  1915C,  207. 
P.U.IL1915£. 
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NEW  HAMPSHIRE  PUBMC  SERVICE  COMMISSION. 

IN  RE  MANCHESTER  TRACTION  LIGHT  &  POWER 
COMPANY. 

rD-266;  Order  No.  438.] 

Security  issues  —  JPurpose  — *  Additions  and  improvements  —  Sale  price. 

The  Manchester  Traction  Light  &  Power  Company  was  author- 
ized by  the  New  Hampshire  Commission  to  issue  $1,000,000,  three-year 
notes,  the  proceeds  to  be  used  in  paying  floating  indebtedness  incurred 
in  making  permanent  additions  and  improvements  to  its  plant,  and  in 
making  further  additions  and  improvements,  such  notes  to  bear  6  per 
cent  interest  and  to  be  sold  at  not  less  than  95  per  cent  of  their  par 
value. 

CJune  7,  1915.] 

Application  by  the  Manchester  Traction  Light  &  Power 
Company  for  authority  to  issue  notes  for  permanent  additions 
and  improvements;  approved. 

Appearances :    Edwin  F.  Jones  for  the  petitioner. 

By  the  Commission:  The  petitioner  asks  authority  to  issue 
$1,000,000  three-year  notes,  the  proceeds  to  be  used  in  paying 
floating  indebtedness  incurred  in  making  permanent  additions 
and  improvements  to  its  plant,  and  for  making  further  additions 
and  improvements. 

The  companj^s  books  show  that  it  has  outstanding  $415,000 
in  short-term  notes,  and  that  it  has  expended  on  capital  account 
an  amount  exceeding  this  sum  by  several  thousand  dollars.  An 
examination  of  the  books  by  expert  accountants,  aided  by  our 
electrical  engineer  in  checking  up  various  items,  shows  that  this 
account  has  been  very  conservatively  kept.  Where  there  has 
been  any  doubt  as  to  whether  a  particular  item  was  properly 
chargeable  to  capital  account  or  to  maintenance,  it  has  been 
charged  to  maintenance.  And  there  has  been  no  padding  of 
the  capital  account  by  the  addition  of  fanciful,  theoretical,  or 
estimated  overhead  charges.  Engineering,  superintendence,  and 
the  like  have  been  charged  to  this  account  only  as  expense  of  that 
nature  has  been  actually  incurred  upon  some  specific  piece 
of  work.  In  fact,  it  would  appear  that  the  capital  account 
miirht  easily  have  been  made  considerably  larger  than  it  ac- 
P.U.K.ini5E. 
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tually  is.  The  company  has  been  prosperous  and  has  made  a 
good  profit  on  its  business.  And  it  has  been  its  policy  to  main- 
tain its  properties  at  a  high  standard  of  eflSciency  out  of  earn- 
ings, rather  than  to  take  advantage  of  every  possible  opportunity 
to  swell  the  volume  of  its  outstanding  capital. 

This  policy,  if  kept  within  reasonable  limits,  is  highly  to  be 
commended.  It,  of  course,  reduces  the  showing  of  net  earnings. 
But  it  inevitably  results  in  better  service.  And  the  public  is 
better  satisfied  to  pay  a  fair  price  for  good  service  than  to  re- 
ceive an  inferior  service  at  slightly  lower  rates. 

From  the  testimony  before  us,  and  from  our  examination  of 
the  petitioner's  accounts,  we  find  that  the  amount  shown  by  the 
company's  books  has  actually  been  expended  for  purposes  such 
that  it  is  properly  capitalizable,  and  that  that  amount  exceeds 
the  sum  of  $415,000,  the  company's  present  floating  indebted* 
ness  represented  by  notes  outstanding. 

The  company  also  desires  to  make  further  exp^iditures  in 
improving  its  plant  Under  an  arrangement  with  the  cily  of 
Manchester  it  proposes  to  place  underground  its  wires  in  the 
business  center  of  the  city.  Work  of  this  character  is  to  be 
undertaken  at  once  at  an  estimated  expense  of  $60,000,  to  be 
followed  in  the  near  future  by  the  further  expenditure  of  about 
the  same  amount 

Its  hydraulic  plants  have  in  recent  years  suffered  several  an- 
noying interruptions  of  service,  from  anchor  ice  and  other 
causes,  and  on  such  occasions  its  steam  plant  is  inadequate  to 
supply  the  deficiency.  It  is  felt  that  to  insure  adequate  and 
continuous  service  at  all  times  it  is  necessary  to  construct  a  steam 
plant  of  6,250  kilowatt  capacity,  and  plans  have  been  prepared 
for  such  a  plant  to  be  erected  on  land  owned  by  the  company  at 
Eelley's  Falls  in  West  Manchester.  The  plans  include  a  sub- 
station at  Brook  street,  the  site  of  the  present  steam  plant,  with 
a  transmission  line  from  Kelley's  Falls  to  the  substation.^ 

The  power  developed  at  Garvin's  Falls  on  the  Merrimack  is 
now  transmitted  to  Manchester  at  a  comparatively  low  voltage, 
with  consequent  loss  in  transmission,  on  lines  erected  in  the  pub- 
lic highways.  It  is  proposed  to  build  a  new  transmission  line 
from  Garvin's  Falls,  capable  of  carrying  a  much  higher  voltage, 

and  to  be  constructed  on  a  private  right  of  way. 
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It  is  also  proposed  to  improve  the  development  of  the  water 
power  at  Kelley's  Falls. 

The  estimated  cost  of  the  proposed  improvements  is  $760,000, 
making  a  total  capitalizable  expenditure  already  made,  or  in  con- 
templation, considerably  exceeding  $1,000,000,  the  amount  of 
the  note  issue  for  which  authorization  is  requested. 

The  proposed  improvements  will  result  in  no  increase  in  earn- 
ings. There  will  be  some  economies  in  reduced  labor  costs, 
saving  in  coal  expense,  and  diminished  loss  of  current  in  trans- 
mission. But  these  economies  would  not  in  themselves  justify 
the  contemplated  expenditures,  as  a  commercial  proposition. 
The  purpose  and  justification  of  the  investment  is  the  assurance 
to  the  cities  of  Manchester  and  Nashua,  and  the  other  communi- 
ties served  by  the  traction  company,  of  adequate  and  uninter- 
rupted service. 

The  increase  in  capital  will  of  course  absorb  some  of  the  sur- 
plus earnings  of  the  company.  But  from  the  point  of  view  of 
the  public  there  can  be  no  objection  to  this.  The  public  will  get 
the  benefit  of  the  improvements  in  a  better  and  more  reliable 
service  than  it  now  receives. 

It  is  found  that  the  purpose  for  which  it  is  proposed  to  issue 
notes  is  a  lawful  purpose,  and  that  the  amount  of  notes  proposed 
to  be  issued  is  reasonably  requisite  for  that  purpose. 

The  rate  of  interest  upon  the  notes  was  not  determined  at  the 
time  of  the  hearing,  but  has  since  been  fixed  at  6  per  cent.  It 
is  obvious  that  the  rule  allowing  bonds  to  be  sold  at  not  less  than 
90  per  cent  of  their  face  value  has  no  applicability  to  an  issue 
of  notes  for  so  short  a  period  as  three  years.  Such  a  discount 
would  make  the  cost  of  the  money  to  the  company  so  great  as 
to  be  clearly  inconsistent  with  the  public  good. 

In  view  of  present  market  conditions,  a  price  not  less  than  95 
per  cent  of  par  would  seem  to  be  reasonable. 

Ai^  order  will  accordingly  issue  approving  the  sale  of  the  com- 
pany's three  year  5  per  cent  notes  to  the  amount  of  $1,000,000, 
to  be  sold  at  not  less  than  95  per  cent  of  their  par  value. 

Edward  C.  Niles,  for  the  Commission.  Benton  and  Worthen, 
Commissioners,  concurred. 

Note. — Security  issues  have  also  been  authorized  in  the  following 
cases : 

District  of  Columhio'  In  Re  Washington  R.  &  Electric  Co.  No. 
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1346-3,  March  23,  1915,  $353,000  general  improvement  6  per  cent 
debenture  bonds,  the  proceeds  to  be  used  for  construction  and  equip- 
ment purposes ;  In  Ee  Potomac  Electric  Power  Co.  No.  1392-1,  April 
14,  1915,  $79,500  general  improvement  6  per  cent  debenture  bonds, 
the  proceeds  to  be  used  for  additions  and  betterments ;  In  Re  Wash- 
ington &  M.  R.  Co.  No.  254-^3,  June  30,  1915,  $66,200  first  mort- 
gage  5  per  cent  bonds  on  condition  that  the  outstanding  capital  stock 
of  the  company  be  reduced  to  $10,360,  the  proceeds  to  be  used  for 
indebtedness  incurred  for  construction  of  road  and  the  cost  of  cer- 
tain extensions,  betterments,  and  improvements,  and  to  provide  work- 
ing capital,  discounts,  commissions,  and  expenses  to  be  amortized  out 
of  income  prior  to  September  31,  1945. 

Maryland.  In  Re  Suburban  Water  Co.  Order  No.  2399,  July  1, 
1915,  $20,000  first  mortgage  6  per  cent  bonds  to  be  either  hypothe- 
cated to  secure  payment  of  loans,  or  to  be  sold  at  not  less  than  90 
per  cent  of  their  face  value,  the  proceeds  to  be  applied  *'(a)  to  the 
acquisition  of  propeiiy,  the  construction,  completion,  extension,  and 
improvement  of  its  facilities,  $7,173;  (b)  to  capitalize  earnings  of 
the  company  expended  prior  to  April  1,  1914,  in  the  acquisition  of 
property,  the  construction,  completion,  extension,  maintenance,  and 
improvement  of  its  facilities,  $10,473,  this  amount  to  be  held  in 
the  treasury  of  the  company,  subject  to  the  future  order  of  this 
Commission  in  the  premises;^*  In  He  Hyattsville  Gas  &  Electric 
Co.  Case  No.  915,  Order  No.  2450,  July  28,  1915,  mortgage  bonds 
to  an  amount  not  exceeding  $87,000,  the  proceeds  of  which  were  to 
be  devoted  to  the  payment  of  outstanding  bills,  to  the  reimburse- 
ment of  the  stockholders  of  the  company,  or  earnings  used  for  capital 
purposes,  and  a  small  balance  to  go  into  the  treasury  of  the  com- 
pany to  be  expended  for  capital  purposes. 

Missouri.  In  Re  Hamilton  Teleph.  Co.  No.  588,  January  18, 
1915,  $400  capital  stock  to  be  issued  at  par,  the  proceeds  to  be  used 
for  the  discharge  and  obligations  incurred  for  capital  purposes. 

Nebraska.  In  Re  Jansen  Light  &  P.  Co.  No.  2325,  April  28, 
1915,  $5,500  common  stock,  the  proceeds  to  be  used  for  construction 
purposes,  the  company  being  authorized  to  set  aside  not  less  than 
8  per  cent  upon  the  amount  of  stock  authorized  to  be  issued  as  a 
maintenance  and  depreciation  fund;  In  Re  South  Side  Irrig.  Co. 
Application  No.  2401,  May  7,  1915,  $15,000  stock,  the  proceeds  to 
be  used  for  capital  purposes;  In  Re  Platte  Valley  Teleph.  Co.  No. 
2291  May  26,  1915,  $54,900  capital  stock,  proceeds  to  be  used  for 
the  purpose  of  discharging  outstanding  legal  indebtedness  fc«r  the 
payment  of  costs  of  additions  and  betterments;  In  Be  Chicago,  St. 
P.*^M.  &  0.  R.  Co.  Nos.  2444  and  2445,  June  29,  1915,  $400,000 
consolidated  6  per  cent  mortgage  bonds  to  be  sold  at  not  less  than 
75  per  cent  of  their  par  value,  the  proceeds  to  be  used  to  discharge 
and  retire  the  bonds  of  the  Sault  Ste  IMarie  &  Southwestern  Railway 
Companv,  and  to  satisfy  the  mortgage  securing  them ;  $2,000,000  of 
P.U.R.19i5E. 
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debenture  5  per  cent  gold  bonds  of  1930  to  be  sold  at  not  less  than  75 
per  cent  of  their  par  value,  the  proceeds  to  be  nsed  for  construction 
purposes. 

New  Hampshire.  In  Ee  Wakefield  Teleph.  Co.  No.  429,  April  12, 
1915,  $600  capital  stock  for  the  discharge  of  note  of  the  same 
amount;  In  Re  Hampton  Waterworks  Co.  No.  449,  July  9,  1916, 
$2,000  bonds  to  be  sold  at  not  less  than  90  per  cent  of  their  par 
value,  the  proceeds  to  be  used  in  payiug  for  engineeriug  supervision 
of  the  construction  of  extensions  to  its  plant;  In  Ee  Hampton  Water- 
works Co.  No.  451,  July  12,  1915,  $8,000  bonds  to  be  sold  at  not 
less  than  90  per  cent  of  their  par  value,  the  proceeds  to  be  used  for 
defraying  indebtedness  incurred  for  improvements  and  extensions  to 
reimburse  the  treasury  for  moneys  expended  for  the  same  purp<^e, 
and  any  balance  to  be  expended  for  making  further  permanent  im- 
provements and  extensions;  In  Ee  Union  Teleph.  Co.  No.  454,  July 
27,  1915,  $1,000  capital  stock,  proceeds  to  be  used  for  paying  out- 
standing obligations  incurred  in  making  extensions  and  permanent 
improvements;  In  Ee  Hampton  Waterworks,  No.  465,  July  30, 
1915,  60  shares  6  per  cent  cumulative  preferred  stock  of  the  par 
value  of  $100  each  to  be  disposed  of  at  not  less  than  par,  and  5  bonds 
of  the  par  value  of  $1,000  each,  said  stock  and  bonds  to  be  issued 
in  place  of  10  bonds  previously  authorized,  the  proceeds  for  the  pur- 
poses and  accounted  for  in  the  manner  specified  in  order  Nos.  449 
and  461 ;  In  Be  Glen  Teleph.  Co.  No.  456,  August  3,  1915,  $160 
capital  stock,  proceeds  to  be  used  for  installing  telephone  plant. 


WISCONSIN  RAILROAD  COMMISSION. 

V.  B.  MATHEWS  et  al. 

V. 

VIOLA  LIGHT  &  POWER  COMPANY. 

Evidence  ^-Sufficiency'^  Cost  of  construction, 

1.  The  cost  of  constructing  a  plant  cannot  be  establislied  bj  the 
debits  to  an  account  in  a  bank  through  which  all  construction  expendi- 
tures were  checked,  where  the  account  was  not  used  for  construction 
purposes  only  and  the  checks  do  not  disclose  what  the  payments  were 
for. 

Return '^tieasonableness^ Amortization  of  losses^' Cost  of  acquire 
ing  meters. 

2.  An  electric  light  and  power  company  was  ordered  to  reduce  its 
rates  by  putting  into  effect  a  new  schedule  which  would  produce  a  re- 
turn of  7  or  8  per  cent  on  the  investmenti  although  it  was  possible  to 
order  a  still  lower  rate  were  it  not  for  the  fact  that  it  was  necessary 
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for  the  company  to  amortize  some  of  ite  earlj  losses  and  to  acquire 
meters  owned  by  consumers. 

[August  2,  1016.] 

Complaint  that  the  rates  of  the  Viola  Light  &  Power  Com' 
pany  are  exorbitant  and  asking  that  the  •  Commission  make  an 
investigation  and  establish  reasonable  rates ;  upheld  and  company 
ordered  to  put  into  effect  a  new  schedule  of  reduced  rates. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  A  complaint  signed  by  twenty-five 
residents  of  Viola  was  filed  on  March  12^  1914,  alleging  that  the 
rates  of  the  Viola  Light  &  Power  Company  are  exorbitant,  and 
asking  that  the  Eailroad  Commission  make  an  investigation  and 
establish  reasonable  rates. 

Pursuant  to  notice^  a  hearing  was  held  at  the  office  of  the 
Commission  on  April  17,  1914.  V.  B.  Mathews  and  J.  W. 
Moon  appeared  for  the  petitioners,  and  C.  B.  Thompson  for  the 
respondent 

The  company  supplies  electric  energy  to  the  village  of  Viola 
and  to  its  inhabitants  from  a  hydroelectric  plant  of  about  175 
h.  p.  capacity  located  at  the  edge  of  the  village  on  the  Kickapoo 
river.  The  population  of  the  village  is  about  700.  The  records 
of  the  company  disclose  that  on  March  1,  1915,  there  were  151 
customers  receiving  service,  or,  in  other  words,  there  were  21.6 
customers  for  each  100  persons.  This  remarkable  development 
of  business  speaks  well  for  the  economic  well-being  and  prosper- 
ity of  the  village. 

It  seems  that  the  construction  of  this  plant  was  completed  in 
November,  1911,  at  which  time  the  company  began  to  sell  elec- 
tricity. Apparently,  however,  the  designers  of  the  dam  had  not 
reckoned  on  the  Xickapoo,  though  the  president  of  the  company 
insists  that  he  has  later  learned  to  know  the  stream  much  to  his 
•orrow.  According  to  the  president,  the  stream  is  "able  to  raise 
about  8  to  10  feet  in  three  or  four  hours,  and  comes  down  the 
valley  with  all  the  vengeance  that  the  Indians  ever  did." 
Whether  the  stream  is  actuated  by  any  motive  or  not  we  will 
leave  to  those  who  can  commune  with  nature,  but  the  cold  fact 
remains  that  the  president  of  the  company  awoke  one  morning 

after  a  night  of  hard  rain,  and  found  that  his  dam  had  moved 
P.U.R.1915E. 
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down  the  river  about  a  hundred  feet.  And  this  happened  only 
two  weeks  after  the  plant  had  been  put  in  operation.  Immedi- 
ately after  the  high  water  had  subsided,  the  testimony  of  the 
president  shows  the  company  erected  a  cofferdam  and  began  sup- 
plying service  again.  But  this  cofferdam  was  maintained  ''by 
the  constant  and  everlasting  work  of  all  the  way  from  three  to 
twenty  men  at  various  periods,"  until  finally  at  the  end  of  two 
years,  that  is,  in  December,  1913,  a  second  concrete  dam  was 
completed,  which  is  still  holding  the  river  in  check,  or  at  least 
it  was  at  the  last  report  The  testimony,  however,  dose  not  dis' 
close  just  why  so  long  a  time  was  permitted  to  elapse  before  the 
second  dam  was  built. 

[1]  This  case  presents  several  interesting  and  unusual  fea- 
tures. The  president  of  the  company  testified  that  the  engineer 
who  designed  the  original  structure  estimated  that  the  dam, 
station,  and  distribution  system  could  be  built  complete  for 
$9,000.  Strange  as  it  may  seem  the  total  cost  up  to  the  time 
when  the  first  dam  went  out  was  only  $7,600.  In  other  words, 
the  engineer's  estimate  in  this  instance  was  12  per  cent  more 
than  the  actual  cost.  The  president  further  testified  that  $21,000 
had  been  expended  on  this  property,  for  which  nothing  re- 
mained, the  total  cost  being  $28,763.49.  To  substantiate  this, 
the  debits  to  an  account  in  one  of  the  Viola  banks  through  which 
all  the  construction  expenditures  were  checked,  were  offered  as 
evidence.  These  debits  amounted  to  $27,163.49  in  addition  to 
which  the  president  said  he  had  spent  $1,600.  While  the 
vouchers  which  had  passed  through  the  bank  w^ere  offered  for 
examination,  such  an  examination  was  useless  because  the  vouch- 
ers did  not  disclose  what  the  payments  were  for,  nor  can  we  be 
certain  that  the  account  before  mentioned  was  used  only  for  con- 
struction purposes.  The  evidence  with  respect  to  this  account 
is  far  from  complete,  though  it  checks  quite  closely  with  an 
earlier  statement  that  the  physical  property  in  existence  at  the 
present  time  amounts  to  only  $7,800,  and  that  $21,000  had  been 
expended  of  which  now  there  is  no  evidence,  part  of  it  having 
been  swept  down  the  river  and  a  still  larger  part  having  been 
expended  in  maintaining  a  cofferdam  during  the  interim  between 
P.U.R.1915B. 
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the  destruction  of  the  first  dam  and  the  completion  of  the  second 
one. 

The  representative  of  the  village  testified  that  this  property 
had  been  assessed  at  $7,000,  but  that  since  the  new  dam  had 
been  built  the  investment  probably  would  be  $12,000  to  $14,000. 
The  property  and  plant  account  as  exhibited  in  the  balance 
sheet  of  the  company's  report  for  the  year  ending  June  30,  1914, 
shows  a  total  of  $16,500.  No  audit,  however,  has  been  made  of 
the  books  of  the  company,  nor  has  an  inventory  of  the  physical 
property  been  made,  as  it  is  believed  that  substantial  justice  can 
be  done  to  both  parties  in  this  case  without  going  to  that  expense. 

Considerable  time  at  the  hearing  was  devoted  to  the  question 
of  the  quality  of  the  service  furnished  by  the  company.  Several 
inspections  have  been  made  of  the  lighting  service  furnished  at 
Viola.  These  indicate  some  improvement  from  year  to  year, 
but  the  last  inspection,  made  March  2,  and  3,  1915,  shows  that 
in  some  respects  the  service  at  that  time  was  not  as  yet  up  to 
standard.  Two  voltage  records  were  taken,  one  at  the  Com- 
mercial Hotel,  showing  a  variation  from  117  to  127^  during  the 
lighting  hours.  The  other  record  was  taken  at  the  Webb  Hard- 
ware Store,  and  showed  a  variation  between  107  and  122  during 
the  lighting  hours.  The  standard  is  112,  consequently  the  varia- 
tion at  both  these  points  was  excessive.  The  variation  at  the 
Webb  Hardware  Store  was  particularly  serious,  being  more  than 
double  the  variation  permitted  under  the  rules  of  service.  These 
variations  were  due  to  the  unbalancing  of  the  system,  which  we 
understand  has  now  been  corrected. 

Complaint  also  was  made  at  the  hearing  that  the  quality  of 
the  meters  was  poor,  and  that  the  meters  needed  testing.  The 
last  inspection  shows  that  most  of  the  meters  were  overdue  for 
periodic  tests,  and  it  further  appears  that  meters  which  had  been 
tested  were  not  adjusted  within  1  per  cent  of  correct  registration, 
as  required  by  the  Commission's  order  establishing  standards. 
A  representative  of  the  company  when  recently  interviewed  ex- 
pressed a  willingness  to  comply  with  the  Commission's  rules, 
but  we  have  not  as  yet  been  notified  that  all  the  violations  have 
been  corrected.    As  to  the  quality  of  the  meterS|  we  find  that 
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meters  such  as  those  in  Viola  are  in  quite  general  use,  but  that 
they,  like  all  other  meters,  must  be  tested  periodically  and  read- 
justed when  found  incorrect. 

[2]  The  rates  on  file  with  the  Commission  are  as  follows: 
15  cents  per  kw.  hr.  If  the  bill  is  paid  on  or  before  the  15th  of 
the  month  the  rate  is  13^  cents  per  kw.  hr.  for  the  first  20  kw. 
hrs.,  12  cents  per  kw.  hr.  for  the  next  30  kw.  hrs.,  and  10  cents 
per  kw.  hr.  for  all  over  50  kw.  hrs.  consumed  per  month. 

In  our  investigation,  however,  we  found  that  a  minimum  bill 
of  75  cents  per  month  was  charged  lighting  customers.  We  also 
found  the  following  power  rate  in  force. 

First  100  kw.  hra , , 6  cts.  per  kw.  hr 

Next  200     "      "      5     "      "      "     " 

«        200     '*       "  3     "       "       '*     ** 

Au  over  600  "    **    !!'.!!'.!".!!!!!!!.'.!!!!!]!!!!!.".!  2  «    "    "  " 

The  company  has  a  contract  with  the  village  for  street  light- 
ing which  provides  for  53-60  candle  power  series,  type  C,  6.6 
ampere,  incandescent  lamps  burning  on  a  moonlight  schedule 
from  dusk  until  midnight  and  5  a.  m.  to  daylight,  at  a  rate  of 
$24  per  lamp  per  year.  This  contract,  however,  never  has  been 
filed  with  the  Commission  as  provided  by  the  statute. 

In  order  to  fix  a  reasonable  rate  it  is  necessary  to  ascertain 
the  normal  operating  expenses  of  the  plant.  The  two  annual  re- 
ports of  the  company  to  the  Commission  furnish  no  index,  as  the 
operating  expenses  seem  to  be  abnormally  high  when  compared 
with  the  expenses  of  other  plants  similarily  situated.  After 
going  over  the  situation  quite  carefully,  it  seems  that  an  allow- 
ance about  as  follows  would  be  sufficient. 

Labor  including  management   $1,800 

Materials  and  supplies 250 

Taxes 218 

Depreciation 250 

Total $2,513 

The  amount  allowed  for  labor  may  seem  small,  but  one  of  the 
two  men  whose  salaries  this  item  covers  will  be  able  to  give  a 
good  deal  of  his  time  to  such  things  as  house  wiring ;  consequent- 
ly only  a  portion  of  his  salary  would  be  included  here. 

An  analysis  of  the  consumer  records  of  the  company  shows  that 
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about  fifty  new  customers  were  added  during  the  last  year.  The 
analysis  also  shows  that  23.234  kw.  hrs.  were  used  by  the  light- 
ing customers,  and  that  of  this  consumption  15,052  kw.  hrs.  fell 
under  the  first  step  of  the  rate,  4,679  kw.  hrs.  under  the  second, 
and  3,503  kw.  hrs.  under  the  third.  The  revenue  from  the 
minimum  bill  was  $31.50  and  from  flat  rates  $30.  When  all 
the  new  customers  are  placed  on  a  full  year  basis,  it  is  found  that 
the  probable  revenue  from  commercial  lighting,  based  on  the 
rates  set  forth  in  the  order  at  the  end  of  this  opinion,  will 
amount  to  about  $3,000  per  year. 

The  minimum  amount  of  revenue  that  probably  will  be  re- 
ceived from  commercial  power  including  village  pumping  at  the 
rates  prescribed  in  the  order  will  be  about  $850.  If  the  street 
lighting  rates  are  placed  at  $20  per  year,  the  revenue  from  this 
source  will  be  $1*,060.  Without  taking  to  consideration  the  non- 
operating  activities  of  the  company,  the  probable  net  revenues 
from  the  rates  established  by  this  decision  will  be  about  as  shown 
in  the  following  summary : 

_        Probable  Revenues  and  Expenaes. 


Revenues: 
Commercial  lighting 
Commercial  power  . . 
Street  lighting  . . . ; . 


Total  revenues 
Gxpenses: 
Labor  inc.  management 
Materials  and  supplies  . 

Taxes 

Depreciation 


Total  expenses 

Available  for  interest  and  profits 


Revenues. 


$3,000.00 

850.00 

1,060.00 


4,910.00 


2,397.00 


Expenses. 


$1,800.00 
250.00 
213.00 
250.00 


2,513.00 


From  the  foregoing  it  will  be  seen  that  the  probable  net  oper- 
ating revenue  will  amount  to  about  $2,397,  which  we  find  is  equal 
to  a  return  of  7  per  cent  on  $34,243,  or  of  8  per  cent  on  $29,962. 
From  this  it  would  appear  that  a  still  lower  rate  might  be  pos- 
sible. Under  the  circumstances  of  the  case,  however,  we  do  not 
feel  that  a  greater  reduction  should  be  made  at  this  time  in  view 
of  the  necessity  of  amortizing  some  of  the  early  losses  which  the 
plant  suffered. 
^■U.R.1916E. 
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Another  reason  for  not  reducing  the  rates  still  more  is  that  the 
policy  of  the  company  of  requiring  customers  to  furnish  meters 
will  have  to  be  changed  to  accord  with  the  provisions  of  the  public 
utility  law  which  provides  that  the  utility  must  own  all  of  the 
equipment.  This  matter  has  been  taken  up  with  the  company, 
and  the  understanding  we  have  is  that  the  company  will  hereafter 
furnish  meters  to  customers,  and  will  proceed  to  acquire  by  pur- 
chase the  meters  now  owned  by  its  consumers. 

It  is  therefore  ordered  that  the  Viola  Light  &  Power  Company 
shall  substitute  the  following  rate  schedule  for  the  one  it  now  has 
in  force: 

Commercial  Lighting, 
Minimum  bill  75  cts.  per  month. 
Energy : 

13  cts.  gross  or  12  cts.  net  per  kw.  hr.  for  the  first  ^0  kw.  hrs.  consumed 
per  month. 

10  cts.  gross  or  9  cts.  net  per  kw.  hr.  for  the  next  30  kw.  hrs.  consumed  per 
month. 

7  cts.  gross  or  6  cts.  net  per  kw.  hr.  for  all  over  50  kw.  hrs.  consumed  per 
month. 

Commercial  Power, 
^Minimum  bill  75  cts.  per  month  for  the  first  h.p.  or  fraction  theroef,  and  50 

cts.  per  month  for  each  additional  h.p. 
Energy : 

7  cts.  gross  or  6  cts.  net  first  100  kw.  hrs.  per  month. 
6     "         "       "    5     "     "     next  200     "      "      **        " 
A     tt         «       ((    ^     «     «         «     200     "      **       ^         ^ 
3     «        «       w    2     "     all  over  500     «     «      <«        « 

Discount, 
The  company  shall  bill  all  consumers  at  the  gross  rate,  and  the  difference 
between  the  gross  and  the  net  rate  or  1  cent  per  kw.  hr.,  shall  constitute  a 
discount  for  payment  on  or  before  the  15th  of  the  month. 

Street  Lighting, — The  rates  for  street  lighting  shall  be  as  fol- 
lows: 60  C.  P.,  series,  6.6  ampere,  type  C  incandescent  lamps 
burning  on  a  moonlight  schedule  from  dusk  to  midnight  and 
from  5  A.  M.  to  daylight,  $20  per  lamp  per  year. 

It  is  further  ordered  that  the  Viola  Light  &  Power  Company 
shall  acquire  the  meters  now  owned  by  the  consumers  of  the  com- 
pany. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Commissionera. 
P.U.R.1915E. 
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WISCONSIK  BAIIiROAD  COBfMISSION. 

IN  EB  PBOSPECT,  GUTHRIE,  &  BIG  BEND  TELEPHONE 
COMPANY. 

RaUS'^  Telephone  ~^Jnorea9e'^Ntim:ber  of  subscribers  on  line. 

A  telephone  company  was  authorized  to  make  a  slight  increase 
in  its  single  rate  for  all  classes  of  service,  by  charging  more  for  the 
higher  class  of  service  furnished  on  one  and  two  party  lines  than  on 
multiparty  rural  lines,  although  the  difference  in  cost  of  furnishing  the 
various  classes  of  service  was  not  large,  it  appearing  that  the  revenue 
under  the  old  rate  was  slightly  less  than  the  full  amount  required, 
that  the  operating  expenses  were  normal  and  the  investment  conserva- 
tive. 

[August  2,  1915.1 

Application  for  authority  to  increase  a  single  rate  for  all 
classes  of  telephone  service  from  $12  per  year  to  $15  per  year. 
The  Commission  found  that  some  increase  in  rates  was  justified, 
but  that  the  application  could  not  he  granted  in  whole,  and  autho- 
rized the  company  to  put  into  effect  a  schedule  of  rates  varying 
from  $13  per  year  for  multiparty  rural  lines  to  $15  per  year  for 
higher  classes  of  service,  4©pending  upon  whether  the  lines  were 
one  or  two  party  or  business  or  residenca 

By  the  Commission:  This  is  an  application  under  date  of 
April  22,  1915,  filed  with  the  Commission  on  May  1,  1915,  by 
the  Prospect,  Guthrie,  &  Big  Bend  Telephone  Company  for 
authority  to  increase  rates.  Applicant  is  a  telephone  utility  with 
its  principal  place  of  business  in  Big  Bend,  Waukesha  county, 
and  engaged  in  the  management  and  operation  of  a  telephone 
system  in  that  vicinity. 

The  lawful  rates  of  the  applicant  as  set  forth  in  the  application 
are  $1  per  month  or  $12  per  year  if  payment  is  made  in  advance, 
and  $13  per  year  if  payment  is  not  made  in  advance.  There  is 
another  line  charge  of  10  cents.  Applicant  states  that  the  rev- 
enues have  not  been  sufficient  to  meet  the  necessary  expenses  in 
connection  with  the  business  and  pay  a  fair  rate  of  interest  on  the 
investment.  Authority  is  therefore  asked  to  increase  the  rate 
for  exchange  service  from  $12  per  year  to  $15  per  year,  payable 
in  advance,  and  to  retain  the  10  cent  other  line  charge. 

Hearing  in  this  matter  was  set  for  Madison,  Wisconsin,  June 
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11,  1915,  but  no  appearances  were  entered.  The  report  of  the 
Prospect,  Guthrie,  &  Big  Bend  Telephone  Company  for  the 
eighteen-month  period  ending  December  31,  1914,  shows  that 
there  were  at  the  end  of  that  period  329  subscribers  receiving 
telephone  service,  all  of  which  subscribers  were  on  rural  lines 
with  the  number  of  parties  on  a  line  properly  limited,  with  pos- 
sibly one  or  two  exceptions.  The  report  further  shows  that  of 
the  38  rural  lines,  34  were  metallic  and  4  grounded.  The  system 
also  contains  two  metallic  toll  lines. 

Revenues  for  the  eighteen  months  under  consideration  appear 
to  have  been  reported  with  substantial  accuracy,  the  total  amount 
being  $7,008.25  made  up  of  exchange  telephone  earnings  of  $5,- 
882.55  and  earnings  from  connecting  lines  of  $1,125.70. 

Operating  expenses,  however,  appear  to  be  incorrectly  reported, 
probably  because  of  a  misunderstanding  as  to  the  requirements  of 
the  Commission's  Classification  of  Accounts.  However,  the 
errors  in  reporting  operating  expenses  seem  to  be  errors  in  classi- 
fication rather  than  in  the  amount  of  expenses  reported  for  all 
purposes. 

In  order  to  have  the  most  accurate  data  possible,  the  Commis- 
sion had  an  examination  of  the  books  of  the  company  made  by  a 
member  of  its  accounting  staff  for  the  calender  year  1914.  The 
lack  of  detailed  evidence  supporting  certain  accounting  entries 
makes  it  practically  impossible  to  determine  the  exact  dividing 
line  between  the  company's  expenditures  for  current  operation 
and  maintenance  and  its  expenditures  for  other  purposes.  The 
same  holds  true  to  some  extent  regarding  the  division  of  expenses 
among  the  various  departments  of  the  business  in  accordance  with 
the  primary  operating  expense  accounts  of  the  Commission's 
classification.  However,  we  believe  that  the  results  obtained  by 
the  Commission's  accountant  are  sufficiently  accurate  for  the  pui> 
poses  of  this  case;  and  it  should  be  noted  that  when  consideration 
is  given  to  the  fact  that  the  company's  report  covers  a  period  of 
eighteen  months  instead  of  the  last  calender  year  only,  the  total 
revenues  and  total  expenses  reported  by  the  company  check  rather 
closely  with  the  amounts  obtained  by  the  Commission's  auditor. 
According  to  the  auditor's  report  the  revenues  and  expenses  for 
the  calender  year  1914  were  as  fvj>i^ws: 
P.U.R.1915B, 
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Operating  Revenues. 

Exchange  telephone  earnings   $4,026.94 

Earnings  from  connecting  lines 798.45 

Total  revenues   $4,825.39 

Operatmg  Expenses. 

Central  office $1,138.62 

Wire  plant 864.82 

Substation    412.06 

Commercial    121.73 

General 185.73 

Undistributed   62.89 

Taxes 121.63 

Total  of  above  expenses * $2,847.48 

Available  for  interest  and  depreciation  $1,977.91 

According  to  the  1913  report  there  were  on  June  30,  1913,  a 
total  of  337  subscribers,  or  8  more  than  the  reported  number  on 
December  31,  1914.  Assuming  that  the  number  of  phones  re- 
ported for  December  31,  1914,  is  the  average  number  of  phones 
in  use  during  the  calender  year,  which  seeins  to  be  a  reasonable 
assumption  in  view  of  the  number  reported  as  of  June  30,  1913, 
the  operating  expenses  per  telephone  as  shown  by  the  auditor's 
report  were  about  $8.30  exclusive  of  taxes,  interest^  and  deprecia- 
tion. For  metallic  service  on  a  system  with  well-constructed  lines 
and  proper  limitations  of  the  number  of  subscribers,  the  operating 
expenses  do  not  appear  to  be  at  all  abnormal.  The  investment  as 
of  December  31,  1914,  as  shown  by  the  company's  report, 
amounted  to  $13,353.92,  or  a  little  less  than  $41  per  subscriber, 
which  seeins  to  be  a  very  conservative  investment  for  the  character 
of  the  business.  In  fact  it  is  very  doubtful  whether  the  physical 
valuation  would  show  that  the  property  could  be  reproduced  for 
anything  near  the  amount  reported  as  invested. 

If  we  are  to  be  guided  entirely  by  the  reported  investment,  it 
would  appear  that  during  the  past  calendar  year,  the  company  has 
been  making  just  about  a  fair  return  upon  its  investment  after 
making  full  provision  for  depreciation*  Although  the  rate  of  $12 
per  year  appears  to  be  unusually  low  for  rural  service  on  metallic 
lines,  the  revenues  of  the  company  have  not  been  very  much,  less 
than  the  full  amount  required.  This  has  been  due  in  part  to  the 
earnings  from  connecting  lines,  which  have  been  large  enough  to 
partly  make  up  for  the  low  rate  on  rural  lines  for  exchange  serv- 
ice. The  company  has  no  other  rate  for  single  party  or  two-party 
lines  than  it  has  for  its  multiparty  rural  lines,  nor  has  it  expressed 
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any  desire  that  such  a  difference  in  rates  should  be  established. 
We  think  that  some  difference  should  be  made  in  the  schedule  to 
take  into  consideration  the  higher  class  of  service  furnished  on 
one  and  two  party  lines,  although  the  difference  in  cost  of  furnish- 
ing the  service  to  the  various  classes  of  subscribers  may  not  be 
very  large  in  the  present  case. 

In  view  of  all  the  facts  which  we  have  been  able  to  gather  in 
this  case,  it  seems  that  the  application  of  the  company  cannot  be 
granted  in  whole.  However,  some  increase  in  rates  is  justifiable 
and  will  be  provided  for. 

It  is  therefore  ordered  that  the  applicant,  the  Prospect,  Guth- 
rie, &  Big  Bend  Telephone  Company,  be  and  the  same  hereby  ia 
authorized  to  discontinue  its  present  schedule^ of  telephone  rates 
for  exchange  service,  and  to  substitute  therefor  the  following 
schedule:  Rural  line  telephone,  $13  per  year;  two-party  resi- 
dence telephones — ^village,  $13  per  year;  one-party  residence — 
village,  $14  per  year ;  two-party  business  telephones — village,  $14 
per  year;  one-party  business  telephones — village,  $15  per  year. 

Telephone  bills  shall  be  payable  quarterly,  and  if  paid  during 
the  quarter  in  which  the  service  paid  for  is  being  rendered,  bills 
shall  be  net — ^if  not  paid  during  the  quarter  in  which  the  service 
is  rendered  a  penalty  of  25  cents  per  quarter  shall  be  applied  on 
all  such  delinquent  bills  without  discrimination.  Other  line 
charges  shall  remain  as  at  present. 

Bates  as  authorized  in  this  decision  may  be  placed  in  effect 
October  1,  1915,  for  the  quarter  beginning  on  that  date. 

Eailroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Car] 
D.  Jackson,  Walter  Alexander,  Commissioners. 


MASSACHUSETTS  PUBMO  SERVICE  COMMISSION. 

IN  RE  BLUE  HILL  STREET  RAILWAY  COMPANY. 

[P.  S.  C.  886.] 

Evidence '^JPreauniptionS'— Approval  of  security  iesues  hy  ComtniS' 
8ion, 

1.  The  approval  by  the  Massachusetts  Commission,  of  stocks  and 
bonds  issued  hj  a  street  railway  company  under  statutes  making  it 
P.U.R.1915E. 
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Aeoeasaiy  for  the  Gommiflsion  to  find  that  the  issues  were  reasonably 
necessary  for  lawful  corporate  purposes  before  it  could  give  its  ap- 
proval, was  regarded  as  conclusive  evidenoe,  so  far  as  the  Commission 
was  concerned  in  fixing  rates  of  fare,  that  the  securities  represented 
Intimate  investment,  not  excessive  for  the  purpose,  and  as  strong 
presumptive  evidence  that  the  investment  was  "prudently''  made  within 
the  meaning  of  the  rule  that  capital  honestly  and  prudently  invested 
must  be  taken  as  the  controlling  factor  in  fixing  the  basis  for  comput- 
ing rates. 
Ratea  —  Factors  ^  Floating  indebtedness  incurred  without  regulation. 

2.  The  existence  of  a  large  floating  indebtedness  incurred  without 
regulation  by  a  street  railway  company,  applying  for  authority  to  in« 
crease  its  fares,  makes  it  essential  to  scrutinize  its  capital  expenditures 
with  great  care,  even  though  all  outstanding  stocks  and  bonds  were 
issued  under  public  supervision. 

BiOtes^^  Street  railroads -^Comparison  "between  investments  per  mile. 

3.  In  determining  the  amount  of  capital  to  be  considered  as  a  basis 
for  computing  rates,  comparison  was  made  between  the  book  value  per 
mile  of  track  of  a  street  railroad  company  and  other  companies  operat- 
ing in  the  state,  with  due  allowance  for  widely  different  conditions 
affecting  construction  and  equipment. 

Rates  —  Street  railroads  —  Construction  by  contractor  upon  percentage 
basis. 

4.  The  fact  that  a  street  railroad  was  constructed  by  a  contractor 
upon  a  percentage  basis  was  considered  as  a  reason  for  the  close  scrutiny 
of  reported  costs  in  ascertaining  the  amount  of  capital  to  be  taken  as  a 
basis  in  computing  rates. 

Evidence  ^  Presumption -^  Absence  of  record  of  cost  of  construction. 

5.  Doubts  as  to  the  cost  of  constructing  a  street  railroad  arising 
from  the  absence  of  records  of  the  cost  which  the  company  ought  to 
keep  and  preserve,  the  vouchers  having  been  destroyed  by  fire,  must  be 
resolved  against  the  company  in  investigating  its  capital  expenditures 
for  rate-making  purposes. 

Accounting -^  Substitution  of  property  destroyed  and  sold  ^^  Adjust' 
wient  of  booJc  value. 

0.  Upon  the  destruction  by  fire  of  a  street  car  bam  and  rolling 
stock,  and  a  sale  of  the  remaining  cars,  the  accounts  of  the  company 
should  be  adjusted  by  writing  the  property  off  on  the  books,  charging 
"cash"  with  the  amounts  received  from  the  insurance,  salvage^  and  sale, 
and  charging  "profit  and  loss"  with  the  remainder  of  the  value;  and 
crediting  "cash"  as  the  amount  received  is  expended,  charging  all  addi- 
tions and  improvements  to  the  property  accounts  affected,  and  the  bal- 
ance, representing  reconstruction,  to  a  suspense  account  to  be  gradually 
liquidated  from  earnings;  and  the  failure  to  make  the  adjustment  is 
not  excused  by  the  fact  that  the  effect  of  the  fire  and  substitution  of 
property  is  a  benefit  rather  than  an  injury. 

Bates — Street  railroads  —  Comparisons. 

7»  la  aaeertaining  the  amount  of  capital  expenditures  of  a  street 
railway  company  to  be  taken  for  rate-making  purposes,  comparison  was 
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made  between  the  amount  of  bonds,  ftppronred  by  the  Commission  for 
less  than  the  amount  petitioned  for,  plus  the  capital  stock  authorized 
and  issued  and  the  permanent  investment  of  the  company,  as  shown  by 
its  balance  sheet,  filed  in  petitioning  for  authority  to  issue  the  bonds, 
and  the  estimated  cost  of  the  property  made  by  an  agent  of  the  Com- 
mission, who  made  no  allowance  for  overhead  charges;  and  also  be- 
tween an  estimate  of  cost  with  an  allowance  for  overhead  charges,  made 
by  an  engineer  of  the  Conunission  at  the  time  of  the  application  for  the 
rate  increase  and  the  permanent  investments,  as  shown  by  the  balance 
sheet  at  that  time,  and  the  prior  estimate  of  cost  made  when  petitioning 
for  the  bond  issue. 
Depreciation  <— Street  railroad -^AUowanee  of  percentage  of  operate 
ing  revenue. 

8.  The  Massachusetts  Commission,  in  estimating  the  amount  of 
revenue  necessary  for  a  street  railroad  company,  did  not  apply  the  rule 
that  20  per  cent  of  operating  revenue  is  the  proper  proportion  necessary 
to  cover  maintenance  of  way,  structures,  and  equipment  and  deprecia- 
tion with  average  conditions,  but  allowed  a  greater  percentage  where  the 
road  was  small  with  relatively  low  gross  earnings  and  the  accrued 
depreciation  was  relatively  large. 

Valuation -~  Capital  invested  <— Discount  on  bonds, 

9.  The  amount  of  the  discount  on  bonds  sold  by  a  public  service 
corporation  cannot  be  considered  as  part  of  the  capital  investment  which 
is  to  be  taken  as  a  basis  for  fixing  rates. 

Return^' Capital  honestly  and  prudenUy  invested  ^Deduction  for 
accrued  depreciation. 

10.  In  determining  the  revenue  to  which  a. street  railroad  is  entitled, 
allowance  was  made  for  an  amount  eqiud  to  a  fair  return  upon  the  capi- 
tal honestly  and  prudently  invested,  without  deducting  the  accrued  de- 
preciation, where  failure  to  make  due  provision  for  depreciation  was  not 
attributable  to  mismanagement  and  no  dividends  had  been  paid. 

Depreciation-^ Street  railroads^ Loss  front  destruction  by  fire  and 
sale. 

11.  A  loss  from  the  destruction  of  a  street  car  bam  and  rolling  stock 
by  fire  and  the  voluntary  sale  of  cars,  over  and  above  the  accrued  depre- 
ciation, should  be  deducted  in  determining  the  basis  of  a  fair  return. 

Return  ^  Street  railroad  <— Failure  to  invest  money  received  from 
iftsurance,  salvage  and  sale -^  Recofistruction  of  roadbed  and 
trade, 

12.  An  amount  received  from  insurance  and  salvage  of  a  street  car 
bam  and  rolling  stock,  and  from  a  sale  of  the  remainder  of  the  cars, 
that  is  not  reinvested  in  permanent  property,  but  is  used  in  reconstruct- 
ing roadbed  and  track,  is  an  expense  properly  chargeable  against  opera- 
tion, and  cannot  be  regarded  as  part  of  the  capital  invested  in  determin- 
ing the  basis  of  a  fair  return. 

Return'— Street  railroad ~» Discontinued  branch  line. 

13.  Although  a  return  upon  the  investment  in  an  extension  of  a.  street 
railroad  may^not  be  denied  on  the  ground  that  it  was  built  contrary  to 
the  dictates  of  reasonable  prudence  and  sound  business  judgment,  except 
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in  a  clear  case,  no  allowaaoe  was  made  for  the  investment  in  a  branch 
line  which  had  been  discontinued  and  was  of  no  economic  yalue  to  the 
state  or  the  company. 
JBefiim  —  Street  raUronds  —  Amount. 

14.  A  street  railroad  company  was  authorized  to  increase  its  fares, 
where  net  earnings  over  and  above  proper  operating  expenses  and  fixed 
charges,  without  making  any  allowance  for  depreciation  or  for  necessary 
charges  to  profit  and  loss,  only  produced  in  a  series  of  years  an  average 
approximate  return  of  4  per  cent  upon  the  stock,  the  company  not  hav- 
ing been  mismanaged  and  no  dividends  in  fact  having  been  paid. 

JBetwm  — JPailure  to  reinvest  money  received  from,  insurance,  salvage, 
and  sale  —  Reconstruction  —  Operating  deficit, 

15.  A  street  car  company  was  held  entitled  to  have  an  amount  re- 
ceived from  insurance  and  salvage  of  a  street  car  bam  and  rolling  stock, 
and  from  a  sale  of  the  remainder  of  the  cars,  that  was  not  reinvested  in 
permanent  property  but  was  used  in  reconstruction  work,  liquidated 
from  earnings,  and  to  receive  interest  from  it  to  the  extent  it  remains 
unliquidated,  and  to  treat  it  as  an  operating  deficit,  where  the  recon- 
struction was  necessary,  even  though  the  amount  could  not  be  regarded 
as  part  of  the  capital  invested  in  determining  the  basis  of  a  fair  re- 
turn. 

Return  ~^  Amortization  of  "bond  discount  ~^  Floating  indebtedness. 

16.  A  public  service  corporation  was  held  entitled  to  have  the  amount 
of  discount  on  the  sale  of  bonds  amortized  from  earnings  during  their 
life,  and  to  receive  interest  upon  floating  indebtedness  incurred  to  sup- 
ply the  deficiency  in  capital  caused  by  the  discount,  until  the  impair- 
ment is  made  good  from  earnings,  although  the  amount  could  not  be 
considered  as  part  of  the  capital  invested  in  determining  the  basis  of 
a  fair  return. 

Biserimination  —  Rates  —  Street  railroads  —  Short'haul. 

17.  A  proposed  increase  of  street  car  fares  which  will  not  result  in 
excessive  or  unreasonable  profits  to  the  company  will  not  be  approved 
if  the  fares  unjustly  discriminate  against  short-haul  passengers. 

1>i»crimination  —  Rates  —  Street    railroads  —  Flat    fare  —  Short-haul, 

18.  A  flat  street  car  fare  for  a  ride  of  any  distance  in  a  particular 
zone  does  not  unjustly  discriminate  against  short-haul  passengers  so 
long  as  the  unit  of  fare  is  not  imduly  high. 

Ihaorim/ination-^  Rates -'Street  railroads '—Fare  zones --- Short-haul. 

19.  A  street  railway  company  was  authorized  to  obtain  additional 
revenue  by  making  an  additional  fare  zone  and  reducing  the  unit  fare 
from  6  to  5  cents  in  the  shorter  zones,  rather  than  to  increase  the  unit 
from  6  to  8  cents  without  making  any  change  in  the  zones,  on  the  theory 
that  an  increase  in  trafiic  would  result  from  the  new  schedule,  and  ob- 
jection that  the  8  cent  unit  would  be  so  high  as  to  unjustly  discrimi- 
nate against  short-haul  passengers  in  a  zone  would  be  obviated. 

[July  31,  1915.1 

Notice  of  Blue  Hill  Street  Kailway  Company  relative  to  in- 
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crease  in  rates  of  fare.  Authority  to  increase  unit  fare  from  6 
to  8  cents,  denied;  authority  to  provide  an  additional  fare  zone 
and  to  reduce  fare  from  6  to  5  cents  in  certain  zones  and  to  sell 
books  of  special  tickets,  granted. 

Appearances:  A.  Stuart  Pratt  for  Blue  Hill  Street  Railway 
Company;  James  E.  Riley,  George  W.  Pratt,  Cornelius  Healy, 
Jr.,  for  selectmen  of  Stoughton ;  James  S.  Russell  for  selectmen 
of  Milton ;  Joseph  J.  Murphy,  Esq.,  for  residents  of  Canton. 

By  the  Commission:  On  March  9,  1916,  the  Blue  Hill 
Street  Railway  Company  filed  with  this  Commission,  in  com- 
pliance with  §  20  of  chapter  784  of  the  acts  of  1913,  notice  of  a 
proposed  increase  in  passenger  fares  to  take  effect  on  April  15, 
1915.  As  stated  in  this  notice,  the  company  proposes  to  make 
the  cash  fare  8  cents  for  every  ride  within  the  limits  of  any  fare 
zone ;  to  sell  tickets,  each  ticket  the  equivalent  of  one  cash  fare, 
at  the  rate  of  7  tickets  for  50  cents;  and  to  sell  special  school 
tickets,  at  the  rate  of  10  tickets  for  40  cents,  to  pupils  entitled  by 
law  to  half-fare  transportation.  The  present  unit  fare  is  6  cents, 
and  no  tickets  are  sold  other  than  school  tickets,  which  are  now 
sold  10  for  25  cents.  The  proposed  increase,  if  allowed  and  if 
the  company's  estimates  are  correct,  will  produce  from  $8,000 
to  $12,000  additional  revenue  annually.  The  total  operating 
revenues  for  the  year  ended  June  30,  1914,  were  $95,224.38. 

On  March  19,  1915,  the  Commission  suspended  the  operation 
of  the  new  schedule  until  May  15,  1915,  and  later  the  time  of 
suspension  was  extended  to  August  1,  1915.  A  public  hearing 
was  given  on  April  14,  1915,  at  which  the  company  presented 
its  case,  and  remonstrances  were  offered  by  selectmen  and  other 
citizens  of  towns  affected. 

A  petition  signed  by  one  hxmdred  and  thirty-seven  residents 
of  the  town  of  Canton  was  filed,  praying  the  Commission,  if  it 
should  deem  it  advisable  to  allow  an  increase,  to  order  the  com- 
pany "to  sell  a  workingman's  ticket  at  the  rate  of  5  cents,  good 
only  on  working  days,  between  the  hours  of  6  to  8  a.  m.  and  from 
4  to  6  p.  M." 

History  of  the  Company, 

The  Blue  Hill  Street  Railway  Company  was  organized  under 
the  General  Laws  on  July  21,  1899.    The  main  line  runs  from 
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Mattapan  square,  in  the  outskirts  of  the  city  of  Boston,  through 
the  towns  of  Milton  and  Canton  to  Stoughton  square  in  the  town 
of  Stoughton,  with  a  short  branch  from  a  point  on  the  main  line 
near  Canton  station  to  the  boundary  between  the  towns  of  Canton 
and  JKTorwood,  and  a  still  shorter  branch  from  a  point  in  Blue 
Hill  avenue,  Milton,  to  Readville  square  in  that  part  of  the  city 
of  Boston  which  was  formerly  the  town  of  Hyde  Park.  The 
total  mileage,  computed  as  single  track  and  including  trackage 
rights  of  .22  of  a  mile  over  the  lines  of  the  Bay  State  Street 
Railway  Company,  is  about  19f  miles.  The  tracks  are  laid  very 
largely  in  the  public  streets,  only  1.32  miles  being  on  private 
right  of  way. 

At  Mattapan  square  there  is  a  connection  with  the  surface 
system  of  the  Boston  Elevated  Railway  Company,  and  at  one 
time,  under  an  arrangement  with  that  company.  Blue  Hill  cars 
were  carried  through  to  Dudley  street  station  on  the  Boston  rapid 
transit  lines ;  but  such  operation  was  discontinued  some  years  ago. 
At  other  points  there  are  connections  with  lines  of  the  Bay  State, 
Bristol  &  Norfolk,  and  Norwood,  Canton,  &  Sharon  street  rail- 
way companies.  The  road  substantially  parallels  lines  of  the 
Xew  York,  New  Haven,  &  Hartford  Railroad  Company.  The 
following  table  shows  the  population  in  1900,  1905,  1910,  and 
1915  of  the  three  principal  towns  in  which  it  operates,  with  the 
per  cent  of  increase  in  each  case  from  1900  to  1915: 


Town 

Milton   

Canton i 

Stoughton   


1000 

1905 

1910 

1915 

e,57S 
4,584 
5,442 

7,054 
4,702 
5,959 

7,924 
4,797 
6,316 

8,611 
5,606 

6,928 

16,604 

17,715 

19,037 

21,145 

Percent 
Increase 

30.9 
22.3 
27.3 

27.4 


Evidence  in  the  records  of  the  Commission  shows  that  when 
the  road  was  first  built  its  ultimate  extension  to  Providence  was 
contemplated.  It  was  r^arded  as  the  "first  link"  in  such  an  in- 
terurban  line. 

A  r^ular  half-hour  schedule,  in  general,  is  maintained  on 
the  main  line,  and  an  hourly  schedule  on  the  Norwood  branch. 
The  Beadville  branch  has  for  some  years  been  operated  only  "on 
pleasant  Sundays,"  in  the  summer  season,  and  at  present  cannot 
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be  operated  at  all,  owing  to  the  condition  of  the  bridge  over  the 
Neponset  river  (record,  p.  61).  On  Sundays  and  holidays  in 
summer  a  service  much  more  frequent  than  tiie  normal  is  main- 
tained on  certain  portions  of  the  road  to  accommodate  persons 
visiting  the  Blue  Hill  reservation,  and  the  company  is  not  always 
able  to  accommodate  with  its  present  equipment  all  of  this  class 
of  traflBc  which  presents  itself  (record,  p.  43).  The  cars  at 
present  are  of  the  single  truck,  hand-brake  type,  and  capable  of 
no  more  than  a  moderate  speed.  The  road  was  originally 
equipped  with  cars  of  the  double  truck,  air-brake  type,  but  a  fire 
in  1909  destroyed  these  and  the  present  cars  were  substituted  for 
purposes  of  economy.  No  attempt  is  made  to  carry  on  a  freight 
and  express  business,  but  some  slight  revenue  ($3,445.78  for  the 
year  1914)  has  been  obtained  from  the  sale  of  power  to  the  IJTor- 
wood,  Canton,  &  Sharon  company. 

The  Blue  Hill  company  commenced  operation  in  Canton  and 
Stoughton  on  November  3,  1899,  and  gradually  extended  its 
service  through  Milton  to  Mattapan  square  and  to  Readville, 
after  purchasing  the  property  and  franchises  of  the  Milton  Street 
Railway  Company,  a  newly  organized  road  about  to  begin  con- 
struction. This  purchase  was  approved  by  the  Board  of  Railroad 
Commissioners  on  August  6,  1903.  Construction  was  substan- 
tially completed  in  1904.  The  company  was  promoted  and  or- 
ganized by  Stone  &  Webster,  who  still  own  a  majority  of  the 
stock,  and  the  road  was  constructed  by  or  under  the  direction  of 
that  firm  and  is  managed  under  contract  by  the  Stone  &  Webster 
Management  Association. 

At  the  present  time  there  are,  on  the  main  line,  three  fare 
zones  as  follows : — 

Mattapan  square  to  Ponkapoag .•••••••••..  6.41  miles 

Blue  Hill  to  East  Sharon  6.25     " 

Canton  to  Stoughton • 4.22    ^ 

These  zones,  however,  overlap,  the  total  distance  from  Matta- 
pan to  Stoughton  being  but  12.74  miles.  The  unit  fare  was 
originally  5  cents,  but  in  1908  it  was  increased  to  6  cents.  Resi- 
dents of  Stoughton  and  Canton  protested  against  the  change,  so 
far  as  it  affected  travel  between  the  two  towns,  but  on  April  14, 

1908,  the  Board  of  Railroad  Commissioners  sustained  the  action 
P.U.R.1916E. 
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of  the  company.    To  quote  from  its  decision  (40th  Report,  Eail- 
road  Conmiission,  p.  116)  : — 

"The  Board,  after  consideration  of  the  fare  complained  of, 
taken  in  connection  with  the  fare  limit  and  distance  tables,  is  of 
opinion,  in  view  of  the  financial  condition  of  the  company,  that 
the  existing  rate  for  the  distance  traveled  is  not  unreasonable, 
and  therefore  makes  no  recommendation  to  the  company  which 
would  result  in  any  modification  of  this  fare  or  fare  limit," 

The  Income  Record. 

The  following  table  shows  the  results  from  the  operation  of 
the  road,  as  shown  by  its  annual  returns,  from  the  beginning  of 
operation  up  to  and  including  the  year  ended  June  30,  1914 : — 

Blue  Hill  Street  Railway. 


Ye»r. 

Operating 
Revenue. 

Operating 
Expense. 

Net 
Operating 
Revenue. 

Miscel- 
laiieoua 
Income. 

GroBs  In- 
come Less 
Operating 

Expense. 

1900   

1901    

1902    

1903    

1904    

1905    

1906    

1907    

1908    

1909    

1910A  .... 

1911    

1912 

1913    

1914   

$14,535.93 
18,663.01 
25,133.39 
87,231.83 
72,864.10 
78,198.25 
86,344.03 
84,666.24 
90,020.93 
80,117.33 
55,813.21 
92,817.43 
95,006.82 
94;615.23 
95,224.38 

$21,244.67 
24,991.60 
25,261.68 
31,378.92 
59,638.24 
63,159.13 
61,599.63 
66,828.94 
73,031.64 
55,591.65 
38,767.29 
58,534.30 
59,702.26 
65,352.02 
65,204.86 

$6,708.74» 
6,428.59» 
128.29* 
5,852.91 
13,225.86 
15,039.12 
24,744.40 
17,837.30 
16,989.29 
24,525.68 
17,045.92 
34,283.13 
35,304.06 
29,263.21 
30,019.52 

96.48 

561.24 
1,064.96 
376.46 
172.26 
29.95 
125.81 

$6,708.74» 
6,428.59» 
128.29* 
5,852.91 
13,225.86 
15,135.60 
24,744.40 
18,398.54 
18,064.25 
24,902.14 
17,218.17 
34,313.08 
35,429.87 
29,263.21 
30,019.52 

$1,021,151.61 

$770,286.83 

$260,864.78 

$2,427.16 

$253,291.98 

A — Nine  montha. 
P.UJL1916fi. 
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Blue  Hill  Street  Railway. 


Year. 

Deductions 

from 

Income. 

Net 
Divisible 
Income. 

Surplus  or 

Deficit 
for  Year. 

Profit  and 
Loss  Ad- 
justments. 

Total 
Surplus. 

1900    

$1,261.67 
4,856.67 
7,265.16 
5,768.24 
19,584.64 
21,205.94 
23,665.52 
25,438.86 
26,824.12 
24,672.25 
13,678.43 
25,545.50 
23,396.60 
24,255.45 
25,079.02 

$7,970.41* 

11,285.16* 

7,393.45* 

84.67 
6,358.78* 
6,070.34* 
1,078.88 
7,040.32* 
8,769.87* 

29.89 
1,460.26* 
8,767.58 
12,033.27 
5,007.76 
4,940.50 

$7,970.41* 

11,285.16* 

7,393.45* 

84.67 
6,358.78* 
6,070.34* 
1,078.88 
7,040.32* 
8,769.87* 

29.89 
1,460.26* 
8,767.58 
12,033.27 
6,007.76 
4,940.50 

1901    

1902    

1903    

1904  ...... 

$2,196.00  B 
1,040.18  B 
7,056.48 

$21,451.57* 
29,885.30* 
22,744.05* 
29,102.83* 

1905    

35,173.17* 

1906    

1907    

1908    

1909    

4,426.00  B 

10,061.46  B 

5,337.71  B 

38.620.29* 
55,622,07* 
69,729.65* 
69,699.76* 

1910A   

71,160.02* 
62,392.44» 

1911    

L912    

1013    

4,516.40  B 

54,875.67* 
49,867.81* 

1914    

44,927  31* 

$277,697.97 

$24,406.04* 

$24,406.04* 

$20,621.27  B 

A — Nine  months.         * — Deficit. 


B — Debits  to  Profit  and  Loss. 


This  record  shows  that  the  stockholders  have  never  been  paid 
a  dollar  in  dividends,  that  revenues  have  often  been  insufficient  to 
meet  the  fixed  charges,  and  that  they  have  at  times  been  insuffi- 
cient to  pay  operating  expenses. 

The  returns  for  the  year  ending  June  30,  1915,  are  not  avail- 
able, but  information  submitted  by  the  company  shows  the  follow- 
ing results  from  operation  for  the  twelve  months  ending  May  31, 
1915,  as  compared  with  the  similar  period  last  year: — 


Current 
Year. 

Previous 
Year. 

Increase. 

Decrease. 

Gross   Earnings    

$93,126.00 
66,240.31 

$95,566.18 
65,081.86 

$i,188.46 

$2,440  18 

Operating  Expenses 

Balance ••«. 

$26,885.69 
3,041.68 

$30,484.32 

2,810.24 

231.44 

$3.5d8  63 

Taxes 

Net  Earnings 

$23,844.01 
20,813.75 

$27,674.08 
22,291.36 

$3,830.07 
1,477  61 

Interest  Charges 

Balance    for    Reserves    and 
Dividends   

$3,030.26 

$5,362.72 

$2,352.46 

These  figures  indicate  that  the  financial  showing  has  not  im- 
proved during  the  year  which  has  just  closed,  but,  on  the  con- 
trary, has  been  less  favorable. 
P.U.R.1915E. 
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A  computation  shows  that  the  net  divisible  income,  in  the  years 
where  there  has  been  any  such  thing,  and  without  making  any 
allowances  for  depreciation  of  other  reserve  appropriations,  has 
had  the  following  percentage  relations  to  tlie  outstanding  capital 
stock : — 

Year.  Per  Cent. 

1903  0.03 

1906 0.85 

1909  0.01 

1911  2.92 

1912  4.01 

1913  1.67 

1914 1.64 

1915 1.01 

The  Investment  'Record. 

In  the  Middlesex  &  Boston  Rate  Case,  2  Mass.  P.  S.  C.  E.  pp. 
105  et  seq  (1914)  the  Commission,  after  a  thorough  discussion 
of  the  principles  involved,  laid  down  the  following  rule : — 

Accordingly,  we  rule  that  under  Massachusetts  law  capital 
honestly  and  prudently  invested  must,  under  normal  conditions, 
be  taken  as  the  controlling  factor  in  fixing  the  basis  for  computing 
fair  and  reasonable  rates ;  that  if  there  is  mismanagement  causing 
loss,  such  loss  must  be  charged  against  the  stockholders  legally 
responsible  for  the  mismanagement;  that  reproduction  cost, 
either  with  or  without  depreciation,  while  it  may  be  considered, 
is  not)  under  our  law,  to  be  taken  as  the  determining  basis  for 
reckoning  rates,     (pp.  Ill,  112), 

To  what  extent  has  capital  been  'Tionestly  and  prudently  in- 
vested'' in  the  Blue  Hill  Street  Eailway  Company?  The  book 
assets  and  liabilities  of  the  company  on  May  31,  1915,  were  as 
follows : — 

Blue  HiH  Street  Railway  Company 
Balance  Sheet  as  of  May  31,  1915. 
Assets, 
Cost  of  Railway: 

Road  and  track 1279,751.68 

Eight  of  way  and  organization 52,576.84 

Electric  line  construction  including  transmission 

lines,  conduits,  etc 63,480.77 

Interest  accrued  during  construction   13,750.00 

Total  Cost  of  Railway  owned $409,559.29 

P.U.R.1915E. 
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Cost  of  Equipment: 

Car^  and  other  rail  equipment $75,063.10 

Electric  equipment  of  same 60,641.97 

Miscellaneous  Equipment : 

Office  furniture 829.28 

Shop,  tools  and  machinery 521.08 

Barrett  Jacks  for  cars 127.00 

Total  Cost  of  Equipment  owned 127,182.43 

Cost  of  Land,  Buildings,  etc.: 

Land  used  in  operation  of  railway $1,900.00 

Power  and  sub-station  buildings  and  equipment, 

dams,  etc 88,517.28 

Stations,  waiting  rooms  and  miscellaneous  build- 
ings 22,834.06 

Total  Cost  of  Land,  Buildings,  etc.  owned  . . .  113,251.38 

Total  Permanent  Investments $659,903.05 

Cash  and  Current  Assets: 

Cash $5,096.85 

Bills  and  accounts  receivable 731.66 

Prepaid  accounts 2,906.76 

Total  Cash  and  Current  Assets $8,734.17 

Miscellaneous  Assets: 

Material  and  supplies $5,312.77 

Other  assets  ana  property :  Suspense 30.24 

Total  Miscellaneous  Assets 5,343.01 

Profit  and  Loss  Balance— Deficit 43,202.49 

Grand  Total  $717,272.72 

Blue  Hill  Street  Railway  Company. 

Balance  Sheet  as  of  May  31,  1915. 

LiahUitiea, 

Capital   Stock    $300,000.00 

Funded   Debt    250,000.00 

Current  Liabilities: 

Loans  and  Notes  Payable $158,500.00 

Accounts  payable 2,101.84 

Salaries  and  wages  1,249.59 

Miscellaneous  Current  Liabilities: 

Outstanding  tickets 224.86 

Employees'   deposits 94.49 

Total  Current  Liabilities 162,170.78 

Accrued  Liabilities: 

Taxes  accrued  and  not  yet  due  $1,589.45 

Interest  on  funded  debt  accrued  and  not  yet  due         2,083.34 
Miscellaneous  interest  accrued  and  not  yet  due  . .  17.77 

Total  Accrued  Liabilities 3,690.56 

Sinking  and  Other  Reserve  Funds: 

Accident  Reserve  $1,411.38 

Total  Sinking  and  Other  Reserve  Funds 1,411.38 

Grand  Total  $717,272.72 

[1]   The  records  show  that  all  of  the  stock  and  all  of  the  bonds 
P.U.R.1915E. 
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were  issued  under  the  sapervision  and  with  the  specific  approval 

of  the  Board  of  Kailroad  CoiamissionerSy  as  follows : — 

^50,000  original  stock — ^Approved  on  December  18,  1900. 
120,000  additional  "   —        "  "   August  6,  1903. 

30,000  «        «   _        «  «   August  6,  1903,  for  the  purchase  of 

the  property  and  franchises  of  the 
Milton  Street  Railway  Company. 
200,000  mortgage  bonda—     "  *   November  30,  1903. 

50,000  ^*  '<    —     «  "   May  4,  1914. 


$560,000  total  stock  and  bonds  approved. 

The  statutes  under  which  these  stocks  and  bonds  were  issued 
(Stat.  1894,  chap.  462;  Stat.  1902,  chap.  370;  Eev.  Laws,  chap. 
109,  §  24)  made  it  necessary  for  the  Board  of  Railroad  Com- 
missioners to  find  that  the  issues  were  "reasonably  requisite"  or 
"reasonably  necessary^'  for  lawful  corporate  purposes,  before  it 
could  give  its  approval.  In  like  manner,  the  statutes  under 
which  the  property  and  franchisee  of  the  Milton  Street  Eailway 
Company  were  purchased  (Eev.  Laws,  chap.  112,  §  86,  and  chap. 
Ill,  §  278)  made  it  impossible  for  the  purchase  to  take  effect 
until  its  terms  had  been  approved  by  the  Board.  The  approval 
of  these  issues  by  the  Board,  coupled  with  its  approval  of  the 
terms  of  the  Milton  purchase,  must  therefore  be  regarded  as  con- 
clusive evidence,  so  far  as  the  commonwealth  and  this  Commis- 
sion are  concerned,  that  the  stocks  and  bonds  so  issued  repre- 
sented legitimate  investment,  not  excessive  for  the  purpose,  and 
as  strong  presumptive  evidence  that  the  investment  was  "pru- 
dently^'  made  within  the  meaning  of  the  rule  laid  down  in  the 
Middlesex  &  Boston  Eate  Case. 

It  does  not  follow  necessarily  that  the  company  is  fairly  en- 
titled to  earnings  which  will  enable  it  to  pay  dividends  upon  its 
stock,  or,  indeed,  interest  upon  its  bonds.  The  commonwealth 
has  not  guaranteed  these  securities,  nor  undertaken  to  protect 
stockholders  or  creditors  against  the  consequences  of  mismanage- 
ment. If  the  company  has  wastefuUy  or  imprudently  expended 
corporate  funds  obtained  from  other  sources,  or  has  in  any  other 
way  been  improperly  managed,  and  if  such  mismanagement  is 
the  cause  of  a  failure  to  earn  dividends  or  interest,  the  company 
is  the  author  of  its  own  misfortunes,  and  the  public  cannot  just- 
ly be  taxed  through  the  payment  of  higher  fares  to  relieve  its 

embarrassment. 
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This  must  particularly  be  borne  in  mind  in  the  consideration 
of  floating  indebtedness.  Street  railway  companies  under  our 
laws  (See  Stat.  1906,  chap.  463,  pt  3,  §  107)  are  prohibited 
from  issuing  "stock  and  bonds,  coupon  notes,  or  other  evidences 
of  indebtedness  payable  at  periods  of  more  than  twelve  months 
after  the  date  thereof"  without  the  consent  and  approval  of  the 
Public  Service  Commission  (formerly  the  Board  of  Railroad 
Commissioners).  There  is  no  such  prohibition,  however,  in  the 
case  of  evidence,  of  indebtedness  payable  at  periods  of  twelve 
njonths  or  less  after  the  date  thereof.  It  was  doubtless  assumed, 
when  the  "antistock  watering"  laws  were  enacted,  that  the  dan- 
ger inherent  in  liabilities  of  this  kind  would  in  itself  sufficiently 
limit  the  incurring  of  debt  so  evidenced ;  but  such  has  not  proved 
to  be  the  case.  "Notes  payable"  are  usually  a  large  and  impor- 
tant item  in  the  balance  sheets  of  Massachusetts  railroad  and 
street  railway  companies,  sometimes  exceeding  the  funded  debt 
in  volume. 

[2]  It  appears  that  the  Blue  Hill  company  on  May  31,  1915, 
had  "loans  and  notes  payable"  and  "accounts  payable"  amounting 
in  all  to  $160,601.84  (equal  to  64.2  per  cent  of  the  outstanding 
funded  debt),  and  that  it  paid  out  $8,313.76  in  interest  on  such 
indebtedness  during  the  year  ended  on  that  date.  Incurred,  as  it 
is,  at  the  will  of  the  company  and  without  public  regulation,  the 
existence  of  a  large  indebtedness  of  this  nature,  apart  from  other 
considerations,  makes  it  essential  in  a  case  like  this,  where  an 
increased  tax  upon  the  public  is  proposed,  to  scrutinize  the  cap- 
ital expenditures  with  great  care,  even  though  all  the  outstanding 
bonds  and  stock  have  been  issued  under  public  supervision. 

The  Company's  Capital  Expenditures. 

The  following  facts  are  pertinent  in  considering  the  capital 
expenditures  of  the  Blue  Hill  Company: 

[3]  (1)  A  rough  test  is  afforded  by  a  comparison  with  the 
similar  expenditures  of  other  street  railway  companies  in  the 
commonwealth.  A  table  has  been  prepared  by  the  Commission's 
accounting  department,  and  has  been  made  a  part  of  the  record 
of  the  case,  which  shows  the  book  value  per  mile  of  track  (all 
track  computed  as  single  track)  on  June  30,  1914,  of  road,  equip- 
ment, land,  and  buildings,  and  other  property  in  the  case  of  all 
P.U.R.1915E. 
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operating  companies  with  more  than  10  miles  of  track.     The 
totals  are  as  follows: 

Investment 
Company.  Per  Mile. 

East  Taunton    $18,007 

Warren,  Brookfield,  &  Spencer 18,316 

Interstate  Consolidated  20,994 

Milford,  Attleboro,  &,  Woonsocket 21,269 

Norfolk  &  Bristol 21,627 

New  Bedford  &  Onset 21,666 

Norton  &  Taunton : 22,361 

Northern  Massachusetts 25,389 

Ware  &  Brookfield 28,230 

Connecticut  Valley 28,445 

Concord,  Maynard,  &  Hudson 28,730 

Massachusetts  Northeastern 29,088 

Milford  &  Uxbridge ^.  30,516 

Brockton  &  Plymouth 31,004 

Northampton  32,054 

Blue  Hill 33,483 

lx»wcll  &  Fitchburg 34,677 

Holyoke 35,309 

Providence  &  Fall  River 35,685 

Fitchburg  &  Leominster 38,318 

Middlesex  &  Boston   38,534 

Springfield    41,916 

Worcester  Consolidated 49,715 

Bay  State 50,699 

Union 53,072 

Taunton  &  Pawtucket 59,127 

Boston  &  Worcester 61,832 

Berkshire    87,126 

These  figures  must  be  considered  with  due  allowance  for  wide- 
ly differing  conditions.  A  company  operating  in  a  densely  popu- 
lated territory  with  heavy  tralBSc  needs  many  more  cars  per  mile, 
and  a  relatively  larger  power  supply,  and  more  costly  distribution 
system.  Track  construction  in  cities,  with  heavy  girder  rails, 
concrete  foundation,  and  expensive  paving,  costs  much  more  per 
mile  than  in  the  country  districts.  In  the  cities,  also,  it  is  often 
necessary  to  lay  feed  wires  in  costly  underground  conduits.  Some 
companies  purchase  all  or  a  part  of  their  power,  and  have,  there- 
fore, a  relatively  low  power  investment.  Widely  varying  expen- 
ditures for  widening  and  regrading  streets,  etc.,  have  be^i 
required  by  municipalities.  Other  similar  differences  in  con- 
ditions might  be  mentioned. 

So  far  as  inferences  may  be  drawn  from  the  comparative 
figures,  however,  they  are  not  wholly  favorable  to  the  Blue  Hill 
Company.  It  operates  entirely  in  country  districts  upon  streets 
largely  unpaved;  the  traffic  which  it  handles  requires  compara- 
tiyely  little  equipment  and  power  supply  in  proportion  to  mile- 
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age;  there  is  nothing  to  indicate  that  its  constniotion  was  of  a 
higher  grade  than  ordinary.  Yet  its  cost  figures  are  ahnost  as 
high  as  those  of  the  Holyoke  system,  which  handles  a  city  traflSe, 
and  distinctly  higher  than  those  of  many  of  the  other  small 
country  lines. 

[4]  (2)  The  road  was  constructed  by  Stone  &  Webster  upon 
a  percentage  basis.  It  appears  that  the  firm  received  10  per  cent 
on  construction  work  in  general,  that  the  rate  of  the  trestle  over 
the  New  Haven  railroad  tracks  at  Stoughton  was  7^  per  cent, 
and  that  the  rate  on  cars  and  electrical  equipment  was  5  per 
cent.  No  percentage  was  charged  on  organization  expenses,  in- 
terest during  construction,  or  real  estate. 

The  attitude  of  the  Commission  towards  construction  contracts 
of  this  nature  was  stated  in  the  Hampden  Railroad  Case  as 
follows  (see  1  Mass.  P.  S.  C.  R.  p.  210  [1913])  :— 

"It  is  true  that  the  practice  of  selecting  a  favored  contractor, 
usually  upon  the  basis  of  allowing  him  a  specific  profit  upon  the 
actual  cost  of  the  work,  is  not  uncommon  upon  other  railroads 
and  street  railways,  both  in  this  state  and  in  other  parts  of  the 
country.  An  arrangement  of  this  kind  may  be  justified  in  the 
case  of  a  rush  job,  or  where  there  are  special  conditions  which 
make  it  impracticable  for  a  contractor  to  make  an  intelligent 
estimate  in  advance  of  what  the  work  will  be  likely  to  dost. 
Except  under  such  conditions,  and  there  has  been  no  claim  that 
they  existed  in  this  particular  case,  the  selection  of  a  contractor 
without  competition  is  apt  to  cause  a  suspicion  of  favoritism, 
and  to  promote  wasteful  methods  of  construction.  The  Commis- 
sion is  not  disposed  to  view  that  practice  veith  favor,  either  in 
this  case  or  in  any  other  that  may  hereafter  come  before  us." 

While  it  is  entirely  possible  to  carry  on  construction  work 
economically  under  a  percentage  contract,  the  tendency  is  other- 
wise. The  fact  that  in  this  case  the  work  was  done  under  such  an 
arrangement  is,  therefore,  an  additional  reason  for  close  scrutiny 
of  the  reported  costs. 

[5]  (3)  Investigation  of  the  capital  expenditures  of  the  road 
is  hampered  by  the  fact  that  the  vouchers  and  voucher  register 
covering  the  construction  period  were  burned  in  the  car  barn 
fire  of  1909.  The  detailed  expenditures,  it  seems,  were  not 
elsewhere  recorded.    In  default  of  this  information,  it  is  possible 
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that  conclusions  may  be  reached  which  a  more  exact  record  of  the 
facts  would  show  to  be  unwarranted.  Doubts,  however,  which 
arise  from  the  absence  of  records  which  it  ought  to  keep  and 
preserve  must,  it  would  seem^  be  resolved  against  the  company. 

(4)  There  is  evidence  that  the  accounts  of  the  company,  and 
more  particularly  its  public  returns,  in  some  respects  have  been 
inadequate  and  misleading.    For  example, 

(a)  The  return  for  the  year  ending  June  30,  1914,  shows  the 
following  item  among  the  assets :  "Interest  accrued  during  con- 
struction— $13,750.'^  Investigation  shows  that  this  item,  which 
has  appeared  in  the  returns  since  1904,  is  not  interest  at  all,  but 
really  "discount  on  bonds."  Discount  on  bonds  indicates  a  defi- 
cit of  property,  in  comparison  with  liabilities,  and  should  be 
amortized  out  of  earnings  during  the  life  of  the  bonds ;  inteorest 
accrued  during  construction  is  a  part  of  the  necessary  cost  of  the 
property  and  a  propw*  subject  of  permanent  capitalization.  Re- 
turns which  confuse  the  two  things  fail  accurately  to  reflect  the 
facts. 

(b)  It  further  appears  that  interest  during  construction  ac- 
tually amounted  to  $17,884.77,  but  this  amount  has  been  buried 
in  sundry  property  accounts  and  has  not  been  segregated  imder 
its  proper  caption. 

(c)  The  prescribed  forms  for  the  aimual  returns  have  for 
many  years  provided  a  space  for  reporting,  under  "cost  of  rail- 
way," all  "engineering  and  other  expenses  incident  to  construc- 
tion." The  Blue  Hill  company  has  never  made  an  entry  against 
this  item.  It  has,  however,  reported  expenditures,  which  it  has 
classified  as  "right  of  way  and  organization  expenses,"  amount- 
ing to  $52,576.84,  on  June  30,  1914.  This  item,  it  seems,  is 
made  up  as  follows: — 

Right  of  way   $27,956.22 

Organization   24,620.62 

The  "right  of  way"  payments  were  for  land  purchased  for  use 
in  connection  with  the  building  of  the  roadbed  or  for  land  dam- 
ages, including  incidental  legal  expenses.  The  "organization" 
payments  were  for  various  legal  and  other  services  and  expenses 
incidental  to  the  organization  of  the  Blue  HilJ  and  Milton  com- 
panies and  to  the  securing  of  the  necessary  locations. 
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In  a  letter  written  by  the  company  to  the  Board  of  Railroad 
Commissioners  on  November  11,  1903,  on  file  in  the  records  oi 
this  ofiSce,  the  statement  was  made,  however,  that  one  item  enter 
ing  into  the  cost  of  the  road  as  it  existed  on  that  date  was  "Ston< 
&  Webster's  charges  .  .  .  $39,086.75/'  and  the  following 
explanation  was  offered : — 

"Stone  &  Webster  have  not  rendered  itemized  accounts  for  thii 
charge,  nor  can  same  be  furnished  at  this  time.  A  statement  oi 
the  work  and  expenses  included  in  this  charge,  covering  a  portloi 
of  the  organization  work,  also  engineering  and  purchasing  mate 
rials  required  for  construction  and  equipment,  also  general  office 
expense,  is  set  out  in  letter  of  Stone  &  Webster  to  the  treasurer 
dated  November  6,  1903,  a  copy  of  which  is  attached  hereto." 

The  attached  letter  describes  in  general  terms  and  along  the 
lines  above  indicated  the  work  for  which  the  charges  were  ren 
dered.  It  is  fairly  clear  that  some  of  these  charges  should  have 
been  included  with  the  "organization"  expenses,  and  that  the 
remainder  were  within  the  classification,  "engineering  and  othei 
expenses  incident  to  construction."  Yet  they  have  never  been  sc 
classified  in  the  returns,  but,  instead,  have  been  included  with  and 
buried  in  various  items  of  property  cost. 

The  Commission  has  been  unable  to  ascertain  whether  any  fur 
ther  payments,  in  addition  to  these  charges,  were  made  to  Stone  & 
Webster  in  connection  with  the  construction  of  the  road.  Mr 
Pratt,  representing  both  the  company  and  the  firm,  stated  hii 
belief  that  the  charges  were  made  up  for  the  percentage  payments 
under  the  construction  contract,  and  were  not  in  addition  theretc 
(record,  p.  105),  but  the  loss  of  the  original  records  makes  it  im 
possible  to  determine  the  fact. 

[6]  (d)  On  February  21,  1909,  the  car  barn  in  Canton  and 
its  contents,  including  all  the  rolling  stock  except  six  of  the  paa 
senger  cars  and  certain  work  cars,  were  destroyed  by  fire.  Sub 
sequently  these  remaining  cars,  with  the  exception  of  two  of  the 
work  cars,  were  sold.  At  the  time  of  the  fire  the  propertj 
burned  stood  on  the  books  approximately  at  the  following  values 

Car  barn   $  19,887.9^ 

Cars    103,218.9i 


$123,106.8$ 
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At  tbe  time  of  their  sale,  the  remaining  cars  stood  on  the  books 
approximately  at  a  value  of  $31^734.  The  total  book  value  of  the 
property  burned  and  sold  was,  therefore,  $154,840.89.  From  in- 
surance, salvage,  and  the  sale  the  company  received  a  total  of 
$103,781.54,  so  that  the  net  loss  upon  the  book  values  was  approx- 
imately $51,059.35.  The  amount  recovered  was  expended  as 
follows : 

Expenditures: 

Right  of  way $     820.00 

Track  and  roadway  reconstruction 21,327.18 

Electric  line  construction 1,915.94 

Real  estate  used  in  operation  of  road 436.25 

Buildings  and  fixtures  21,894.49 

Power  plant  equipment 14.76 

Shop  tools  and  machinery 2,449.53 

Cars: 

Electric  equipment  of  cars 50,872.16 

Miscellaneous  equipment   3,220.63 

Miscellaneous    340.06 

Materials  and  supplies 490.67 

ToUl i $103,781.54 

Of  these  expenditures,  the  company  admits  that  the  item, 
'Hrack  and  roadway  reconstruction  .  .  .  $31,327.18,"  did 
not  represent  an  addition  or  improvement  to  the  property,  but  was 
rather  in  the  nature  of  an  expenditure  for  maintenance  (record  p. 
113),  such  as  would  ordinarily  be  charged  to  earnings  rather 
than  to  capital. 

Under  proper  accounting  methods,  the  property  destroyed  and 
sold  should  have  been  written  off  on  the  books,  "cash"  charged 
with  the  amounts  received,  and  "profit  and  loss"  charged  with  the 
balance.  As  the  amount  received  was  expended,  "cash"  should 
have  been  credited,  all  additions  and  improvements  charged  to 
the  property  accounts  affected,  and  the  balance  (representing  re- 
construction) charged  to  a  suspense  account  to  be  gradually 
liquidated  from  earnings.  Instead,  the  accounts  were  allowed  to 
stand  without  any  change  at  all. 

In  justification  of  this  procedure,  the  company  contends,  in 
substance,  that  the  fire  made  it  possible  to  substitute  single  truck 
for  double  truck  cars ;  that  the  substituted  cars,  while  cheaper,  are 
better  adapted  to  the  needs  of  the  road;  that  they  are  equally 
capable  of  handling  the  traffic  and  more  economical  in  operation ; 
that  the  reconstruction  was  necessary  to  adapt  the  track  to  the 
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new  type  of  cars,  and  would  otherwise  have  been  unnecessary  at 
the  time ;  and  that  the  total  effect  of  the  fire  and  of  the  substitu- 
tion has  been  a  benefit  rather  than  an  injury.  It  can  hardly  be 
conceded  that  single  truck  cars  serve  the  public  as  well  as  the 
double  truck  type,  but  even  if  the  contention  of  the  company  in 
the  main  is  correct,  it  furnishes  no  excuse  for  the  failure  to  make 
a  proper  adjustment  of  accounts.  Accounts  of  public  service  cor- 
porations must  follow  uniform  and  consistent  principles,  or  they 
lose  their  value.  The  balance  sheet  of  a  Massachusetts  street 
railway  company,  properly  made  up,  should  show  the  actual  cost 
of  its  existing  property,  but  in  this  case  it  shows  the  cost,  not  of 
existing  property,  but  of  property  which  has  disappeared.  The 
accounts,  therefore,  fail  to  reflect  the  facts  and  have  been  incor- 
rectly kept.  Whether  the  company  should  be  allowed  a  return 
upon  the  original  investment  in  car  bam  and  rolling  stock,  or 
upon  the  new  investment,  is  another  question  which  we  shall  con- 
sider later. 

[7]  (5)  In  1903,  the  company  petitioned  the  Board  of  Rail- 
road Commissioners  for  authority  to  issue  $250,000  mortgage 
bonds,  and,  acting  on  this  petition,  the  Board  on  November  30, 
1903,  approved  an  issue  of  $200,000  such  bonds.  Later  the  com- 
pany asked  for  authority  to  issue  $71,000  additional  bonds,  and 
the  Board,  on  May  4,  1904,  approved  a  $60,000  issue.  In  both 
instances,  it  will  be  noted,  the  Board  refused  to  approve  the  full 
amount  desired  by  the  company. 

The  total  "permanent  investments"  of  the  company,  on  March 
31,  1904,  as  shown  by  a  sworn  balance  sheet  filed  in  the  latter 
case,  amounted  to  $591,389.82.  An  appraisal  of  its  property  as 
of  November  3,  1903,  made  for  the  Board  by  G.  M.  Tompson, 
showed  a  total  estimated  cost  of  $417,386.59,  without  allowing  for 
"engineering,  superintendence,  general  office,  legkl  or  organiza- 
tion expenses."  Later  Mr.  Tompson  estimated  the  additional 
construction  to  April  11,  1904,  at  $62,198.35,  making  a  total 
estimated  cost  to  that  dkte  of  $479,583.94,  or  $111,805.88  less 
than  the  total  "permanent  investments"  shown  by  the  company's 
balance  sheet.  The  bonds  finally  approved  by  the  Board,  plus 
the  capital  stock  already  authorized  and  issued,  amounted  in  all 
to  $550,000,  or  $70,416.06  more  than  Mr.  Tompson's  estimate 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


IN  RE  BLU£  HILL  STREET  R.  GO.  889 

and  $41,389.82  less  than  the  investment  in  permanent  property 
as  shown  by  the  balance  sheet. 

(6)  The  engineers  of  the  Commission,  with  the  assistance  of 
the  inspection  department,  have  estimated  the  reasonable  cost  of 
the  physical  property  of  the  company,  and  their  report,  dated 
May  19, 1916,  has  been  made  a  part  of  the  record  of  the  case.  In 
making  this  estimate,  they  allowed  10  per  cent  for  engineering, 
superintendence,  and  miscellaneous  expenses  in  connection  with 
construction,  and  also  allowed  $7,884.77,  the  amount  claimed  by 
the  company,  for  interest  during  construction.  Their  figures 
compare  with  the  "permanent  investments"  shown  in  the  balance 
sheet  of  May  31, 1915,  as  follows : — 


Balance 

Sheet 

Engineer's 
Estimate 

Difference 

Cost  of  railway: 

Road  and  track , 

$279,751.68 
27,956.22 
63,480.77 
34,630.63 

$187,223.17 
23,521.22 
64,133.89 

28,487.83 
17,884.77 

$309,260.88 

$54,583.18 
4,248.40 

Right  of  way 

Electric  line  constrxiction   

Organization  expenses   

Engineering,  :  egal,  etc 

Interest  during  construction   

Total  cost  of  railway   

Cost  of  equipment: 
Cars,  etc 

$396,809.29 

$75,063.10 

60,641.97 

1,477.36 

$86,668.41 

Electric  equipment  .  • .  • 

Miscellaneous   

Total  cost  of  equipment 

Cost  of  land,  buildings,  etc.: 

Land  used  in  operating  railway  .... 

Power  station  and  equipment  ...... 

Car  barn  and  other  building 

Engineering,  etc.  . .  t  ............... . 

$137,182.42 

$     1,900.00 
88,617.28 
22,834.06 

$58,831.58 

$     2,200.00 
75,575.00 
23,776.00 
10,165.00 

$111,706.00 
$479,787.46 

78,360.85 

Total  land  and  buildings 

Total  permanent  investments  . . 

$113,251.33 
$646,243.05 

1,646.33 
$166,465.59 

In  comparing  these  figures  it  must  be  remembered  that  the 
engineers  estimated  the  cost  of  the  present  rolling  stock  and  car 
bam  while  the  corresponding  items  in  the  balance  sheet,  as  ex- 
plained above,  represent  the  cost  of  the  original  property.  "Inter- 
est during  construction"  is  the  same  in  both  cases,  but  in  the  bal- 
ance sheet  is  buried  in  other  items,  as  is  a  portion  of  the  engineer- 
ing and  other  incidental  expenses.  The  amount  ($13,750) 
reported  in  the  balance  sheet  as  "interest  during  construction'' 
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has  not  been  included,  as  it  really  represents  "discount  on  bonds'' 
(see  above). 

The  engineers'  estimate  may  also  be  compared  with  the  similar 
estimate  of  cost  made  by  Mr.  Tompson  in  1904.  The  comparative 
figures  are  as  follows : — 


Cost  of  railway : 

Roadbed  and  track   

Right  of  way 

Electric  line  construction    . 

Engineering,  etc 

Interest  during  construction 

Total  

Cost  of  equipment 

Cost  of  land,  buildings,  etc.  . . 


Engineers' 
Estimate. 


$187,223.17 
23,521.22 
54,133.89 
26,487.33 
17,884.77 


$309,250.86 

58,831.58 

111,705.00 


$479,787.46 


Tompson 
Estimate. 


$188,852.01 
60,320.25 


$249,172.26 
127,132.00 
103,279.68 


$479,583.04 


In  comparing  these  figures,  also,  it  should  be  noted  that  the 
estimates  relate  to  different  rolling  stock  and  different  car  bams, 
and  that  Mr.  Tompson  made  no  allowance  at  all  for  interest,  en- 
gineering, or  other  overhead  charges. 

The  company  has  made  no  criticism  of  the  engineers'  estimate 
except  so  far  as  it  relates  to  the  "cost  of  railway."  Its  contention 
is  that  many  items  of  expense  entered  into  that  cost  which  are  not 
apparent  upon  an  inspection  of  the  property  at  the  present  time 
and  for  which  the  engineers  failed  to  allow.  For  example,  the 
claim  is  made  that  much  work  in  widening,  paving,  and  regrading 
streets,  in  building  fences,  etc.,  was  done  under  requirement  of  the 
various  towns.  The  provisions  of  the  location  grants  tend  to  sub- 
stantiate this  claim,  but  the  loss  of  the  original  records  makes  it 
impossible  to  determine  the  actual  amounts  so  expended. 

(7)  The  Eeadville  branch  seems  to  have  been  virtually  aban- 
doned. The  cost  of  this  branch  is  estimated  by  the  engineers  of 
the  Commission  at  $17,000.  There  is  evidence  to  indicate, 
however,  that  the  actual  cost  was  greater  and  that  it  may  have 
been  as  high  as  $25,000. 

(8)  In  a  letter  dated  May  4,  1915,  made  a  part  of  the  record 
of  the  case,  the  company  furnished  a  statement  "segregating  the 
floating  debt  as  of  December  31,  1914,  into  the  uses  to  which  it 
has  been  put''  as  follows : — 
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Amoimt  mvested  in  Gonstructioii  prior  to  March  31,  1904 $41,389.82 

Amount  invested  in  Construction  from  March  31,  1904,  to  Dec. 

31, 1914,  for  whieh  securities  might  properly  be  asked 68,603.23 

Net  Loss  in  Operation  to  Dec.  31,  1914 36,770.16 

Net  Investment  in  Current  Assets  . . ; 9,236.79 


Notes  outstanding  Dec.  31,  1914 $156,000.00 

These  figures  were  substantially  the  same  on  May  31,  1915,  the 
chief  differences  being  that  the  deficit  from  operation  had  in- 
creased to  $43,202.49,  and  the  notes  outstanding,  to  $158,500.00. 

DepreciatiorL 

[8]  Before  attempting  to  reach  any  conclusion,  after  a  con- 
sideration of  the  facts  above  presented,  in  regard  to  the  amount 
upon  which  a  fair  return  must  be  reckoned  in  this  case,  it  is 
desirable  to  set  forth  the  evidence  in  regard  to  the  depreciation  of 
the  property.  In  the  Middlesex  &  Boston  Rate  Case  the  Commis- 
sion made  the  following  statement  (2  Mass.  P.  S.  C.  S.  p.  135 
[1914]):— 

'^But  for  present  purposes  we  can  only  deal  with  the  petition- 
er's depreciation  in  the  rough.  Among  some  well-managed  street 
railway  companies  in  other  states  it  has,  of  recent  years,  been 
customary  to  cover  depreciation  by  charging  about  20  per  cent  of 
gross  revenue  to  the  maintenance  of  way,  structures,  and  equip- 
ment. This  is  not,  of  course,  an  absolutely  accurate  test,  if  indeed 
it  is  possible  to  find  any  accurate  test." 

Applying  this  rough  test,  the  accountants  of  the  Commission 
have  prepared  a  table,  made  a  part  of  the  record  of  the  case,  giv- 
ing a  "comparison  of  actual  expenditures  for  maintenance  with 
an  assimied  expenditure  of  20  per  cent  of  the  operating  revenue 
to  cover  maintenance  and  depreciation"  for  the  ten  years  from 
1905  to  1914  inclusive.  An  abstract  from  this  table  shows  the 
total  maintenance  expenditures,  in  dollars  and  in  percentage  of 
revenues,  in  each  of  these  years  as  follows: — 


Year. 

Maintenance. 

Per  Cent. 

1905 ; 

$14,922.78 
13,118.22 
15,290.20 
21,486.06 
9,183.70 
8,493.37 
10,926.19 
11,354.47 
15,272.96 
14,574.89 

13,522.34 

19.08 

1900 

15.19 

1907 

18.76 

1908 

23.86 

1909 

11.46 

1910   (9  mos. )    

15.22 

1911 

11.77 

1912 

11.95 

1913 

16.14 

1914 

15.31 

Average 

16.85 
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The  total  deficiency,  as  compared  with  the  20  per  cent  basis, 
for  the  whole  period,  amounted  to  $35,341.21,  or  an  average  of 
$3,534.12  per  year.  The  company  maintains  that,  in  the  case  of 
a  road  like  the  Blue  Hill,  the  assumed  percentage  should  be  25 
per  cent,  instead  of  20  per  cent.  To  quote  Mr.  Pratt,  the  com- 
pany's representative  (record,  p.  5)  : — 

^^In  a  road  of  larger  gross  earnings  differently  situated,  20  per 
cent  might  be  a  fair  figure.  Some  roads  might  go  lower  than  20 
per  cent  and  still  be  setting  aside  enough  for  this  purpose.  It  is 
a  question  of  judgment  as  to  what  per  cent  is  proper,  and  that  per 
cent  must  vary  according  to  the  conditions  of  the  property  and 
the  amount  of  the  gross  earnings." 

The  examination  of  the  property  made  by  the  engineers  and 
inspection  department  of  the  Commission  tends  to  substantiate 
this  claim.  The  engineers  made  an  estimate  not  only  of  the 
reasonable  cost  of  the  property,  but  also  of  its  depreciated  value  at 
the  present  time.    The  comparative  figures  are  as  follows: — 


Estimated 
Cost. 

Depreciated 
Value. 

Depreciation. 

Cost  of  railway: 
Roadbed  and  track  ............ 

$187,223.17 
23,521.22 
54,133.89 
26,487.83 

17,884.77 

$129,477.24 
23,521.22 
40,908.99 
19,390.75 
17,884.77 

$57,745.93 

Right  of  way ••••• 

Electric  line  construction 

Engineering,  legal,  etc 

Interest  during  construction  . . . 

13,224.90 
7,097.08 

Total 

$309,250.88 
58,831.58 

2,200.00 
75,576.00 
23,775.00 
10,156.00 

$431,182.97 
48,959.16 

2,200.00 
32,140.00 
20,433.00 

6,477.00 

$78,067.91 

Cost  of  equipment 

9,872.42 

Cost  of  land,  buildings,  etc.: 
Land 

Power  station  and  equipment  . . 
Car  barn  and  other  buildings  . . 
Enflrineerinsr.  etc  ••••••••••••. 

43,435.00 
3,342.00 
4,678.00 

Total    

$111,705.00 
$479,787.46 

$60,250.00 
$340,302.13 

$51,455.00 

Total  permanent  property 

$139,395.33 

The  company  has  accumulated  no  fund  of  any  kind  to  offset 
this  depreciation.  The  determination  of  the  amount  of  deprecia- 
tion on  any  particular  date  is,  of  course,  largely  a  matter  of 
judgment.  The  estimate  of  the  engineers  is  an  outside  estimate 
based  upon  observation  of  the  property. 

The  following  extracts  from  a  report  by  the  inspection  depart- 
ment, also  made  a  part  of  the  record  of  the  case,  indicate  the 
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present  condition  of  the  roadbed,  track,  and  overhead  construe* 
tion: — 

"The  heavier  sections  of  rail  are  in  very  fair  condition,  but  the 
lighter  sections  are  becoming  badly  worn  in  many  places,  especial- 
ly on  curves.  It  would  appear  that  nearly  50  per  cent  of  the  ties 
in  the  track  are  ten  or  more  years  old.  These  are  in  poor  condi- 
tion, and  should  be  renewed  very  soon.  Nearly  all  of  the  ties, 
even  those  renewed  in  recent  years,  are  of  inferior  size  as  com- 
pared with  standard  specifications. 

"There  are  many  curves  where  guard  rails  should  be  installed. 
Other  work  connected  with  the  track,  such  as  renewing  some  of 
the  special  work,  improving  drainage,  etc.,  should  be  performed 
in  the  next  two  or  three  years.  Many  poles  are  nearing  the  end 
of  their  natural  life,  and  the  trojley  wire  will  have  to  be  renewed 
in  many  places  very  soon.  The  fact  that  the  cars  are  of  the  single- 
truck  type,  with  long  wheel  bases,  makes  it  the  more  important 
that  the  rails  and  ties  be  kept  in  proper  condition,  and  that  the 
curves  be  well  guarded." 

The  department  estimates  $16,600  as  the  "average  expendi- 
tures  required  per  year  to  maintain  track  and  overhead  structures 
in  a  proper  condition,  judging  from  the  general  conditions  as 
found.  The  table  prepared  by  the  accountants  (mentioned  above) 
shows  that  the  average  expenditure  per  year  for  maintenance  of 
way  and  structures  during  the  ten  years  from  1905  to  1914  in- 
clusive has  been  but  $6,448.28,  and  this  includes  expenditures  in 
removing  snow  and  ice,  and  in  cleaning  and  sanding  the  tracks, 
for  which  no  allowance  was  made  by  the  inspection  department 
in  its  estimate. 

The  engineers  of  the  Commission  also  report  that  the  engines 
and  generators  in  the  power  station  *^are  of  types  which  would 
not  be  installed  at  the  present  time  to  perform  this  work." 
They  estimated  the  depreciated  value  at  but  $9,790  in  compari- 
son with  the  estimated  cost  of  $47,575.  It  appears  that  this 
equipment  is  rapidly  becoming  obsolete,  and  that  renewals  will 
probably  be  necessary  in  the  comparatively  near  future. 

The  Basis  of  a  Fair  Return. 

The  circumstances  surrounding  the  history  of  the  company, 
particularly  the  destruction  of  its  property  and  records  in  1909, 
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make  it  difficult  to  determine  the  amount  of  investment  upon 
which  it  is  entitled  to  a  return.  As  will  later  appear,  however,  a 
definite  finding  upon  this  point  is  unnecessary  at  this  time.  As 
stated  above,  the  Board  of  Kailroad  Commissioners  allowed  stock 
and  bond  issues  totaling  $550,000.  There  is  no  evidence  suffi- 
cient, in  the  judgment  of  the  Commission,  to  rebut  the  presump- 
tion that  this  amount  represented  investment  "honestly  and 
prudently"  made.  The  status  of  the  additional  investment  of 
$41,389.82  claimed  by  the  company  to  have  been  made  prior  to 
March  31,  1904,  is  less  clear. 

[9]  Investigation  shows  that  $11,000  of  this  claimed  amount 
really  represented  "discount  on  bonds,"  and  cannot,  therefore,  be 
considered  as  "investment"  at  all.  The  relation  of  this  item  to 
future  earnings  and  profits  is  considered  below.  With  respect  to 
the  balance,  the  evidence  shows  that  the  Board  refused  in  1903, 
and  again  in  1904,  to  permit  the  company  to  issue  the  full  amount 
of  bonds  desired,  and  that  it  based  its  decisions  upon  a  careful 
estimate  of  the  reasonable  cost  of  the  property.  The  road  was 
new  at  the  time,  all  of  its  records  were  in  existence,  and  it  is  a 
reasonable  assumption  that  the  engineer  who  made  the  estimate 
was  acquainted  with  the  difficulties  encountered  in  construction 
and  with  the  requirements  imposed  by  the  various  towns.  There 
are  indications  in  his  reports  that  such  was  the  fact  While  he 
made  no  allowance  for  engineering,  interest,  and  other  overhead 
charges,  the  capitalization  approved  by  the  Board  exceeded  his 
estimate  of  reasonable  cost  by  $70,317.06,  or  12.8  per  cent  of  the 
amount  ($550,000)  so  approved.  In  preparing  their  estimate  of 
cost,  the  engineers  of  the  Commission  allowed  10  per  cent  for 
such  overhead  charges  on  all  items  except  equipment  and  interest, 
or  7.7  per  cent  of  the  total,  and  made  the  following  statement  in 
explanation  of  this  allowance : 

"An  examination  of  the  returns  of  ten  of  the  street  railway 
companies  which,  on  the  basis  of  track  owned,  may  be  considered 
in  the  same  class  as  the  Blue  Hill  street  railway,  shows  the 
charges  for  engineering,  superintendence,  and  miscellaneous  ex- 
penses in  connection  with  construction  as  an  average  of  3  per 
cent  of  the  total  permanent  investments,  varying  from  a  minimum 
of  .5  per  cent  to  9.6  per  cent.  It  therefore  seems  that  the  amount 
allowed  in  the  estimate,  7.7  per  cent,  is  liberal." 
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Upon  present  evidence,  at  least,  there  seems  no  basis  for  a  con- 
clusion that  the  capitalization  approved  by  the  Board  failed  to 
cover  all  reasonable  items  of  cost  prior  to  March -31,  1904,  or 
that  the  additional  $41,389.82  claimed  by  the  company  repre- 
sented, either  in  whole  or  in  part,  investment  ^^onestly  and 
prudently^'  made,  within  the  meaning  of  the  rule  .in  the  Middle- 
sex &  Boston  Eate  Case. 

Since  1904,  the  situation  with  respect  to  the  property  has,  as 
above  indicated,  changed  in  important  respects : 

[10]  (1)  The  property  has  depreciated  in  value.  The  ques- 
tion raised  by  this  fact  is  not  easy  of  determination.  In  a  long 
line  of  decisions  the  United  States  Supreme  Court  has  held  that 
a  public  service  corporation  is  entitled  to  a  reasonable  return 
upon  the  "fair  value"  of  the  property  used  for  the  convenience  of 
the  public.  This  expression  ''fair  value,"  as  used  by  the  court, 
however,  has  no  fixed  and  narrow  meaning.  To  quote  from  the 
opinion  in  the  Minnesota  Eate  Cases  (Simpson  v.  Shepard)  230 
U  S.  3*52,  p.  434,  67  L.  ed.  1611,  1556,  48  L.E.A.(N.S.)  1151, 
33  Sup.  Ct.  Eep.  729 : 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  f ormulsB,  but  there  must  be  a  reason- 
able  judgment  having  its  basis  in  a  proper  consideration,  of  all 
relevant  facts." 

While  the  court  has  often  taken  the  cost  of  reproducing  the 
property  into  consideration  in  determining  "fair  value,"  ever 
since  the  leading  case  of  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Eep.  418,  it  has  recognized  that  there  are 
other  matters  equally  entitled  to  consideration  and  "to  be  given 
such  weight  as  may  be  just  and  right  in  each  case."  In  the  Buf- 
falo Gas  Case  this  thought  was  expressed  by  the  New  York  Pub- 
lic Service  Commission  of  the  Second  District  as  follows  (3  P.  S. 
C.  E.  [2d  Dist.  N.  Y.]  353,  p.  644)  :— 

"The  foregoing  considerations  point  with  almost  irresistible 
force  to  the  conclusion  that  what  is  called  the  fixing  of  the  value 
of  the  property  in  the  public  service  for  the  purpose  of  rate  mak- 
ing is  not  a  fixing  of  value  in  any  proper  sense  of  that  word  as  it 
is  correctly  used  in  our  language.    It  is  a  determination  of  what, 

under  all  the  facts  and  circumstances  of  the  case,  is  a  just  and 
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equitable  amount  upon  which  the  return  allowed  to  the  corpora- 
tion is  to  be  computed." 

It  has  been  well  stated,  also,  by  the  New  Hampshire  Public 
Service  Commission  (3  N.  H.  P.  S.  C.  E.  174,  p.  182)  :— 

"Fair  value  must,  then,  be  the  value  which,  as  between  the  pub- 
lic and  the  own.ers,  it  is  just  should  be  attached  to  the  property  for 
the  purpose  of  measuring  the  return  which  the  public  shall  pay 
to  the  owners." 

The  ruling  of  the  Commission  in  the  Middlesex  &  Boston  Rate 
Case,  it  may  be  said,  amounts  simply  to  a  determination  that  in 
this  commonwealth,  at  least,  "fair  value"  may  justly  be  measured 
by  the  amount  of  ^'capital  honestly  and  prudently  invested," 
rather  than  by  the  cost  of  reproducing  the  property. 

In  connection  with  the  doctrine  of  "fair  value,"  the  question 
of  accrued  depreciation  has  been  considered  by  the  court.  In  the 
Knoxville  Water  Case,  212  U.  S.  1,  63  L.  ed.  371,  29  Sup.  Ct. 
Rep.  148,  its  conclusion  was  summed  up  as  follows  (pp.  13, 
14)  :— 

"Before  coming  to  the  question  of  profit  at  all  the  company  is 
entitled  to  earn  a  sufficient  sum  annually  to  provide  not  only  for 
current  repairs,  but  for  making  good  the  depreciation  and  replac- 
ing the  parts  of  the  property  when  they  come  to  the  end  of  their 
life.  The  company  is  not  bound  to  see  its  property  gradually 
waste,  without  making  provision  out  of  earnings  for  its  replace- 
ment. It  is  entitled  to  see  that  from  earnings  the  value  of  the 
property  invested  is  kept  unimpaired,  so  that  at  the  end  of  any 
given  term  of  years  the  original  investment  remains  as  it  was  at 
the  beginning.  It  is  not  only  the  right  of  the  company  to  make 
such  a  provision,  but  it  is  its  duty  to  its  bond  and  stockholders, 
and,  in  the  case  of  a  public  service  corporation  at  least,  its  plain 
duty  to  the  public.  If  a  different  course  were  pursued,  the  only 
method  of  providing  for  replacement  of  property  which  has  ceased 
to  be  useful  would  be  the  investment  of  new  capital  and  the  issue 
of  new  bonds  or  stocks.  This  course  would  lead  to  a  constantly 
increasing  variance  between  present  value  and  bond  and  stoci 
capitalization, — a  tendency  which  would  inevitably  lead  to  dis- 
aster either  to  the  stockholders  or  to  the  public,  or  both.  Ifj 
however,  a  company  fails  to  perform  this  plain  duty  and  to  exaci 

sufficient  returns  to  keep  the  investment  unimpaired,  whethei 
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this  is  the  result  of  unwarranted  dividends  upon  over  issues  of 
seeuritieB,  or  of  omission  to  exact  proper  prices  for  the  output; 
the  fault  is  its  own.  When,  therefore,  a  public  regulation  of  its 
prices  comes  under  question,  the  true  value  of  the  property  then 
employed  for  the  purpose  of  earning  a  return  cannot  be  enhanced 
by  a  consideration  of  the  errors  in  management  wh^h  have  been 
committed  in  the  past." 

This  case,  therefore,  apparently  enunciates  the  principle  that 
an  obligation  rests  upon  the  company  to  keep  the  value  of  its 
property  unimpaired,  and,  if  it  has  for  any  reason  failed  to  do  so, 
that  no  return  should  be  allowed  on  property  values  which  have 
disappeared  through  depreciation.  The  same  principle  is  restated 
in  the  Minnesota  Eate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  p.  458,  57  L.  ed.  1511,  1565,  48  L.E.A.(KS.)  1151,  33 
Sup.  Ct.  Rep.  729.  In  both  cases,  however,  the  court  was  dealing 
with  the  cost  of  reproducing  the  property.  The  real  import  of 
these  decisions,  so  far  as  they  relate  to  depreciation,  is  indicated 
by  the  following  extracts : 

'The  cost  of  reproduction  is  one  way  of  ascertaining  the 
present  value  of  a  plant  like  that  of  a  water  company,  but  that 
test  would  lead  to  obviously  incorrect  results  if  the  cost  of  repro- 
duction is  not  diminished  by  the  depreciation  which  has  come 
from  age  and  use.''  (Knoxville  Water  Case,  p.  9.) 

^Tit  is  also  to  be  noted  that  the  depreciation  in  question  is  not 
that  which  has  been  overcome  by  repairs  and  replacements,  but  is 
the  actual  existing  depreciation  in  the  plant  as  compared  with  the 
new  one.  •  •  .  And  when  an  estimate  of  value  is  made  on 
the  basis  of  reproduction  new,  the  extent  of  existing  depreciation 
should  be  shown  and  deducted.''    (Miimesota  Eate  Cases,  p.  457.) 

The  extent  to  which  deduction  should  be  made  for  accrued  de- 
preciation must,  to  some  degree  at  least,  be  determined  by  the 
method  employed  in  ascertaining  the  gross  amount  from  which 
such  deduction  is  to  be  made.  Because  a  method  of  dealing  with 
depreciation  may  be  sound  where  such  gross  amount  represents 
the  cost  of  reproduction  new,  it  by  no  means  follows  that  the  same 
rule  can  be  rigidly  applied  where  the  gross  amount  represents 
honest  and  prudent  investment.  Under  the  reproduction  cost 
theory,  credit  is  given  to  the  company  for  appreciation  on  items 
entering  into  the  estimate  of  cost,  and  often  for  what  is  known  as 
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"going  concern  value,"  and  it  is  entirely  consistent  with  the 
theory  to  make  a  deduction  to  the  extent  of  existing  -depreciation 
on  other  items.  On  the  other  hand,  if  a  fair  return  is  to  be 
measured  by  the  "capital  honestly  and  prudently  invested,"  and  if 
no  credit  is  allowed  for  appreciation  of  the  property  through  an 
increase  in  land  values  or  higher  unit  costs  of  material  and  labor, 
it  would  hardly  seem  just  to  deduct  the  full  amount  of  the  ac- 
crued depreciation  under  all  the  circumstances  and  without 
reference  to  the  causes  of  the  failure  of  the  company  to  make  due 
provision  for  it. 

The  ruling  of  the  Commission  in  the  Middlesex  &  Boston  Rate 
Case  was  accompanied  by  the  express  stipulation  "that,  if  there 
is  mismanagement  causing  loss,  such  loss  must  be  charged  against 
the  stockholders  legally  responsible  for  the  mismanagement."  In 
other  words,  the  company  is  held  to  the  same  standard  of  honesty 
and  prudence  in  the  management  and  maintenance  as  in  the 
original  acquisition  of  its  properties.  It  must,  so  far  at  least  as 
it  reasonably  can,  keep  its  investment  good.  If  through  some 
fault  of  its  own  it  has  failed  to  make  due  provision  for  deprecia- 
tion, it  cannot  reasonably  expect  the  public  to  pay  a  return  upon 
that  portion  of  the  investment  which  it  has  neglected  to  preserve. 
But  under  a  consistent  application  of  the  investment  theory,  it 
would  seem  in  general  that  deduction  should  be  made  for  the 
depreciation  which  comes  from  age  and  use  in  so  far  only  as  the 
failure  to  make  provision  for  it  is  due  to  the  payment  of  unwar- 
ranted dividends,  or  is  otherwise  attributable  to  mismanagement. 

In  this  case,  the  stockholders  have  received  no  dividends  what- 
ever. In  view  of  the  low  earnings,  the  character  of  the  territory 
in  which  the  company  operates,  and  its  past  and  present  efforts 
to  increase  its  revenues,  and  after  a  careful  consideration  of  its 
history,  the  Commission  is  of  the  opinion  that  the  failure  to  make 
provision  for  depreciation  and  the  virtual  loss  of  invested  capital 
caused  thereby  cannot  justly  be  ascribed  to  mismanagement.  To 
sum  the  matter  up,  the  property  has  depreciated  in  value  in  the 
public  service,  and  the  stockholders  have  had  no  dividends.  On 
the  other  hand,  the  public  served  has  been  receiving  transportation 
at  less  than  real  cost,  and  has,  in  effect,  used  up  a  portion  of  the 
property  without  giving  an  equivalent  in  return.    As  stated  in  the 

Middlesex  &  Boston  Rate  Case,  to  hold  under  these  circumstances 
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that  the  accrued  depreciation  should  be  deducted  would  amount  to 
saying  "that  money  lost  during  the  earlier  stages  of  a  public  serv- 
ice enterprise  is  irretrievably  lost  by  the  stockholders;  that  if, 
perchance,  rates  have  been  fbced  so  low  that  the  ratepayer  has,  for 
a  period  of  years,  obtained  a  service  at  less  than  cost,  this  is  the 
permanent  misfortune  of  the  stockholders, —  and  that  the  public 
should  never  at  any  time  and  under  any  circumstances  be  called 
upon  to  make  up  a  deficit  thus  incurred/'  (2  Mass.  P.  S.  C.  R. 
p.  108  [1914].) 

Under  the  circmnstances  of  the  case,  then,  we  rule  that,  in 
determining  the  revenues  to  which  this  company  is  fairly  entitled, 
allowance  should  be  made  for  an  amount  equal  to  a  fair  return 
upon  all  the  "capital  honestly  and  prudently  invested,"  without 
deducting  accrued  depreciation.  In  ruling  to  this  effect,  how- 
ever, we  must  not  be  understood  as  deciding  that  the  company 
can,  if  it  earns  the  amount  to  which  it  is  entitled,  properly  pay 
dividends  to  its  stockholders  before  the  depreciation  and  other 
deficits  from  past  operation  have  been  made  good.  That  is  a 
question  which  it  is  unnecessary  to  decide  at  this  time. 

[11,  12]  (2)  Property  has  been  destroyed  and  sold.  If  prop- 
erty of  a  company  is  destroyed  by  fire  or  some  similar  catastrophe 
before  it  reaches  the  end  of  its  usefulness,  or  if  it  is  voluntarily 
sold  by  the  company  and  a  loss  results  over  and  above  the  accrued 
depreciation,  it  would  seem  that  the  amount  of  this  loss  should  be 
deducted  in  determining  the  basis  of  a  fair  return.  Such  losses 
are  risks  which  the  stockholders  assume  and  for  which  the  com- 
pany must  be  held  responsible.  In  this  case  the  loss  on  the  prop- 
erty destroyed  in  the  fire  of  1909  was  inconsiderable ;  it  appears 
that  the  amount  recovered  from  insurance  and  salvage  was  large 
and  substantially  equal  to  the  depreciated  value.  The  facts  were 
otherwise  in  the  case  of  the  cars  which  were  sold.  The  selling 
price  was  low,  and  the  loss,  over  and  above  accrued  depreciation, 
amounted  to  fully  $11,000.  In  addition,  the  evidence  shov^-s 
(see  above)  that  the  entire  amount  received  from  insurance,  sal- 
vage, and  the  sale  was  not  reinvested  in  permanent  property. 
To  the  extent  of  $21,327.18  it  was  used  in  reconstructing  roadbed 
and  track,  an  expense  properly  chargeable  against  operation. 
Clearly,  funds  so  used  can  no  longer  be  regarded  as  part  of  the 
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"capital  invested/^  whatever  bearing  they  may  have  in  determin- 
ing the  reasonable  charges  against  operation. 

[13]  (3)  The  operation  of  part  of  the  property  has  been  vir- 
tually discontinued.  The  evidence  shows  that  the  short  branch 
line  to  Eeadville  has  been  little  used  in  recent  years.  To  all 
intents  and  purposes  it  has  been  discontinued.  In  the  Middlesex 
&  Boston  Eate  Case  the  Commission  said  (2  Mass.  P.  S.  C.  R. 
pp.  115-118  [1914]) : 

"We  rule  that  on  the  present  rate  application  the  Middlesex 
and  Boston  is  to  be  dealt  with  as  a  single  company.  But  this 
ruling  is  not  to  be  construed  to  prevent  the  Commission  now,  or 
at  any  time,  from  dealing  with  the  soundness  and  prudence  of  any 
investment  made,  either  by  a  consolidated  company  or  by  any  of 
its  constituent  companies,  when  the  soundness  and  prudence  of 
such  investment  is  a  material  question  to  be  determined  in  reach- 
ing a  proper  conclusion  as  to  a  fair  rate.  It  is  only  money 
honestly  and  with  reasonable  prudence  invested  in  a  public  utility 
that  is  entitled  to  earn  a  full  return.  If  the  Commission  finds  a 
street  railway  company  investing  money  in  building  extensions 
contrary  to  the  dictates  of  reasonable  prudence  and  sound  busi- 
ness judgment,  it  is  its  plain  duty  to  refuse  any,  or  at  any  rate 
a  full,  return  upon  such  investment." 

In  that  case,  although  the  evidence  was  indisputable  that  cer- 
tain lines  were  operated  at  a  heavy  loss,  nevertheless  the  Commis- 
sion was  satisfied  "that  it  would  not  be  in  the  public  interest  for 
the  Commission  now  to  rule  or  to  find  that  any  of  the  capital 
invested  in  the  creation  of  any  of  these  lines  was  so  recklessly 
and  imprudently  invested  as  now  to  warrant  or  require  us  to 
adopt  a  policy  likely  to  result  in  abandoning  or  tearing  up  some 
of  these  lines.''  (p.  116.) 

In  view  of  the  economic  value,  in  general,  to  the  commonwealth 
of  even  street  railway  lines  whose  existence  seems  hardly  justi- 
fied from  the  point  of  view  of  traffic,  the  Commission  is  not  dis- 
posed to  deny  a  return  upon  investment  on  the  ground  that  an 
extension  was  built  "contrary  to  the  dictates  of  reasonable  pru- 
dence and  sound  business  judgment,"  except  in  the  clearest  cases. 
The  line  in  question,  however,  seems  on  the  evidence  presented  to 
be  of  so  little  economic  value  to  anybody  that  we  should  hesitate 
to  approve  an  increase  of  rates  upon  the  other  lines  merely  for 
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the  purpose  of  enabling  the  company  to  earn  a  return  upon  the 
investment  in  this  branch,  which  probably  amounts  to  about 
$26,000.  (See  above.) 

(4)  Permanent  additions  and  improvements  to  property  have 
been  made.  The  company  claims  to  have  invested,  since  the  time 
of  the  last  issue  of  stock  or  bonds,  some  $68,603.23  in  additions 
and  improvements  to  the  property.  A  detailed  list  of  these 
expenditures  which  has  been  furnished  includes  a  $2,750  item, 
representing  discount  on  bonds,  but  with  this  exception  they 
appear  on  their  face  to  represent  investments  in  permanent  prop- 
erty, including  the  major  portion  of  the  investment  in  the  Eead- 
ville  branch.  The  cost  estimate  prepared  by  the  Commission's 
engineers  indicates  that  there  have  been  substantial  increases  in 
the  investment  in  roadbed  and  track  and  in  land  and  buildings 
since  the  time  of  the  Thompson  appraisal,  especially  if  allowance 
be  made  for  items  of  original  cost  which  are  not  apparent  upon 
an  inspection  of  the  property  at  the  present  time.  An  accurate 
checking  up  of  the  expenditures  reported,  however,  is  practically 
impossible,  owing  to  the  destruction  of  the  records  and  of  a  por- 
tion of  the  property  itself  in  the  fire  of  1909. 

To  sum  up  the  situation:  Starting  with  an  investment  of 
$550,000  in  1904,  approved  by  the  Board  of  Raiboad  Commis- 
sioners, the  evidence  shows  that  certain  deductions  and  additions 
should  be  made  representing  property  losses  and  property  gains 
smee  that  year.  If  $11,000  be  deducted  for  the  loss  on  the  cars 
sold  and  $21,327.18  for  the  reconstruction  expenditures,  and  if 
no'  allowance  whatever  be  made  for  additions  and  improvements 
since  1904,  including  the  Readville  branch,  the  amount  on  which 
a  fair  return  must  be  reckoned  would  still  be  $516,262.82.  Even 
if  it  were  no  more  than  $500,000  the  need  for  additional  earnings 
can  be  demonstrated,  as  shown  below.  The  Comndssion  must  not 
be  understood  as  deciding  or  even  intimating  that  $500,000  is  the 
amount  upon*  which  a  fair  return  should  be  based.  Our  finding 
is  merely  that  the  amount  is  certainly  not  less  than  that  sum. 
Owing  to  the  uncertainty  of  the  records,  the  question  as  to  the 
actual  amount  is  left  open,  without  prejudice,  for  consideration 
in  any  future  proceedings.    For  present  purposes  a  more  definite^ 

finding  is  unnecessary. 
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The  Need  for  Additional  Earnings. 

[14]  Aflsuming,  then,  an  investment  of  only  $500,000  (an 
assumption  which  we  have  no  doubt  is  distinctly  unfair  to  the 
company),  represented  by  the  $300,000  outstanding  stock  and 
$200,000  of  the  outstanding  mortgage  bonds,  and  assuming  no 
interest  payments  during  the  past  ten  years  except  upon  such  a 
bond  issue  (eliminating  the  floating  indebtedness  entirely  from 
consideration),  the  net  earnings  over  and  above  operating  ex- 
penses and  fixed  charges  would  have  been  as  follows: — 


Year. 

Amount. 

Per  Cent 
Upon 
Stock. 

1905 

$3,488.31 

11,989.95 

5,662.59 

5,110.82 

11,602.14 

8,393.17 

21,313.08 

22,314.87 

16,053.21 

17,202.83 

13,844.01 

1.16 

1906 

4.00 

1907 

1.88 

1908 

1.70 

1909 

3.83 

1910 

2.80 

1911 

7.10 

1912 

7.43 

1913 

5.35 

1914 

5.75 

1915 

4.61 

Bearing  in  mind  that  the  company  made  no  provision  whatso- 
ever for  depreciation  in  these  years,  and  that  this  table  makes  no 
allowance  therefor  or  for  necessary  charges  to  the  profit  and  loss 
account,  the  conclusion  is  irresistible  that  the  fare-paying  public 
has  been  and  is  now  receiving  service  at  substantially  less  than 
cost.  For  present  purposes  it  is  unnecessary  to  analyze  the  re- 
sults from  operation  more  closely. 

[15]  In  fairness  to  the  company,  however,  it  should  be  said 
that  even  if  $500,000  be  taken  as  the  entire  amount  of  invested 
capital  upon  which  a  fair  return  must  be  reckoned,  it  does  not 
follow  that  no  part  of  the  interest  paid  upon  the  Abating  indebted- 
ness is  a  reasonable  and  proper  charge  upon  operation. 

For  example, 

(1)  While  the  $21,327  of  capital  funds  used  for  reconstruction 
in  1909  can  no  longer  be  considered  a  part  of  the  investment,  it 
may  be  urged  that  the  company  is  entitled  to  have  the  sum  gradu- 
ally liquidated  from  earnings,  and  to  receive  interest  upon  it  to 
the  extent  that  it  remains  unliquidated.  It  appears  that  the  re- 
construction was  necessary  and  desirable.  If  the  company  had 
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not  used  available  capital  funds  for  this  purpose,  it  would  have 
had  to  borrow  money  (since  earnings  in  any  one  year  were  not 
sufiBcient  to  provide  for  this  extraordinary  maintenance  expense), 
and  to  pay  interest  upon  the  debt.  It  would  seem  that  the  amount 
is  similar  to  an  operating  deficit  and  to  be  treated  accordingly. 

[16]  (2)  While  the  $13,750  representing  discount  on  bonds 
likewise  cannot  be  considered  a  part  of  the  "capital  invested," 
the  company  is  entitled  to  have  this  sum  liquidated,  or  amortized, 
from  earnings  during  the  life  of  the  bonds,  and  to  receive  interest 
upon  it  to  the  ext^it  that  it  is  unamortized.  The  item  means 
that  the  bonds  were  sold  for  $13,760,  less  than  face  value,  and  to 
this  extent  were  insufficient  to  provide  the  funds  found  by  the 
Board  of  Eailroad  Commissioners  to  be  "reasonably  requisite" 
for  lawful  purposes.  The  deficiency  was  supplied  through  float- 
ing indebtedness,  and  the  company  is  fairly  entitled  to  interest 
upon  this  indebtedness  until  the  impairment  of  capital  so  caused 
has  been  made  good  from  earnings. 

Other  similar  considerations  may  be  urged,  but  it  is  unneces^ 
sary  at  this  time  to  make  a  thorough  analysis  of  the  floating  debt. 
It  is  sufficient  to  note,  in  connection  with  the  table  above  pre- 
sented, that,  in  determining  the  earnings  to  which  the  company 
is  fairly  entitled  for  the  future,  due  allowance  must  be  made 
for  maintenance  and  depreciation.  In  the  past,  not  only  has  no 
provision  been  made  for  depreciation,  but  it  is  even  doubtful 
whether  due  provision  has  been  for  ordinary  maintenance.  Cer- 
tainly the  report  of  the  Commission's  inspection  department 
indicates  that  the  expenditures  for  this  purpose  must  be  largely 
increased  during  the  next  few  years  if  proper  physical  condition 
is  to  be  maintained.  The  total  appropriations  for  maintenance 
and  depreciation  under  present  conditions  should,  we  think,  at 
least  equal  26  per  cent  of  operating  revenues  and  probably  should 
be  greater. 

The  need  for  largely  increased  earnings  is,  indeed,  patent, 
and  this  conclusion  might  easily  have  been  reached  by  the  Com- 
mission by  a  shorter  route  than  we  have  followed.  We  have  gone 
into  the  history  of  the  property  at  some  length,  because  we  feel 
that  when  a  company  proposes  to  increase  its  rates  the  public 
which  it  serves  is  entitled  to  a  knowledge  of  the  essential  fact^ 

with  respect  to  its  history  and  its  operations,  and  also  because 
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certain  of  those  facts  serve  to  illustrate  someivhat  important 
general  principles. 

The  Cost  of  Operation.    . 

Before  dealing  with  the  proposed  increase  in  rates  one  farther 
question  must  be  considered.  To  what  extent,  if  any,  can  the 
company  reasonably  be  expected  to  increase  its  net  earnings 
through  a  reduction  in  operating  expenses?  As  already  stated, 
it  is  managed  under  contract  by  the  Stone  &  Webster  Management 
Association,  and  a  copy  of  this  contract,  which  is  renewed  from 
year  to  year,  is  on  file  in  the  record  of  the  case.  Summed  up 
briefly,  it  gives  the  company  the  services  of  certain  Stone  &  Web- 
ster officers,  who  act  respectively  as  its  vice  president  and  treas- 
urer, and  also  the  opportunity  to  secure  the  expert  advice  of  the 
various  departments  of  the  management  association  as  occasion 
requires. 

Various  other  companies  are  managed  in  a  similar  way  by 
this  association.  The  total  expense  of  the  Boston  office,  it  appears, 
is  determined,  and  the  charge  to  the  companies  covered  by  that 
office  is  based  on  the  proportion  which  the  gross  earnings  of  each 
company  bears  to  this  total  expense.  In  the  case  of  certain  of 
the  more  prosperous  companies,  a  percentage  of  profit  is  added  to 
the  amount  thus  obtained,  but  no  such  profit  is  assessed  in  the 
case  of  the  Blue  Hill  company.  Its  share  of  the  expense  for  the 
year  ended  June  30,  1914,  amounted  to  $1,616,  and  the  charges 
in  previous  years  have  been  substantially  the  same. 

The  total  operating  expenses  per  car  mile  are  low  in  compaiv 
ison  with  the  similar  expenses  of  other  companies  in  the  common- 
wealth. The  accountants  of  the  Commission  have  examined  the 
detailed  expenditures  for  the  1914  year,  and  find  no  important 
ground  for  criticism.  It  appears  that  $1,129.03  was  paid  to  the 
general  manager  of  the  Brockton  &  Plymouth  company  for  '*ad- 
vising'^  the  Blue  Hill  superintendent,  and,  in  view  of  the  elabo- 
rate contract  with  the  management  association,  it  is  difficult  to 
understand  the  necessity  for  such  advice.  On  the  whole,  however, 
there  seems  to  be  no  reason  to  believe  that  expenses  of  operation 
could  be  reduced  materially,  if  at  all. 

The  Eight  Cent  Fare. 

[17-19]  It  remains  to  consider  whether  the  method  of  increas- 
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log  revenues  proposed  by  the  company  is  a  just  and  reasonable 
method*  In  brief ^  it  is  to  raise  the  cash  fare  in  each  fare  zone 
from  6  cents  to  8  cents. 

An  increase  in  rates  may  be  unwise^  even  though  revenues  are 
inadequate.  The  fact  that  an  increase  is  likely  to  discourage 
traffic  has^  indeed,  been  recognized  by  the  company  in  this  case. 
At  the  public  hearing,  Mr.  Pratt,  the  vice  president^  made  the 
following  statement  (record,  pp.  88-9)  : 

'There  is  an  economic  demand  for  transportation  at  a  certain 
price,  and  if  you  have  to  pass  that  point,  instead  of  your  earnings 
going  up,  they  are  going  down.  I  do  not"  know  of  any  way  to 
find  out  except  to  try.  How  can  any  of  us  tell  whether  we  will 
ride  more  in  a  year  on  an  S-cent  fare  until  it  is  tried  out  1  I  do 
not  know  any  way  to  discover  a  question  of  that  sort  except  by 
trying.  We  might  find  that  with  an  8-cent  fare  our  gross  earn- 
ings are  less.  I  do  not  think  so,  or  I  would  not  be  here."  Al- 
though an  increase  to  8  cents  should  mathematically  produce 
$30,000  or  more  of  additional  revenue,  the  company  does  not 
believe  that  it  will  bring  in  more  than  about  $10,000.  To  quote 
again  from  the  record  of  the  public  hearing  (pp.  67,  68)  : 

The  Chairman.  If  the  same  number  of  passengers  ride,  that 
ought  to  give  you  an  increase  of  about  $30,000  ? 

Mr.  Pratt.  It  may  be  $10,000  or  $12,000,  possibly  only 
$8,000.     It  will  not  give  us  the  same  ratio. 

The  Chairman.  You  assume  that  the  increase  in  the  rate  of 
fare  will  be  offset  to  some  considerable  extent  by  a  decrease  in 
the  number  of  riders,  owing  to  the  change  in  the  fare  ? 

Mr.  Pratt.    That  is  my  belief. 

The  Chairman.    You  estimate  about  $10,000 1 

Mr.  Pratt.  I  should  think  so.  It  is  only  a  think.  There  is 
no  way  of  demonstrating.  Another  man  might  put  it  in  an- 
other figure,  but  I  should  think  it  would  be  about  that. 

The  view  that  the  proposed  increase  in  fare,  if  allowed,  is 
unlikely  to  result  in  a  proportionate  increase  in  revenue,  is  con- 
firmed by  the  experience  of  the  Blue  Hill  company  itself  in 
changing  from  the  5-cent  to  the  6-cent  fare  unit  in  1908.  The 
precise  effect  of  this  change  is  problematical,  but  no  one  claims 
that  the  20  per  cent  increase  in  fare  resulted  in  a  20  per  cent 

increase  in  revenue.  To  quote  Mr.  Pratt  again  (record,  p.  92)  : 
P.U.R.1915E. 
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^'I  think  that  10  or  12  per  cent  is  the  real  value  that  we  are 
getting  out  of  the  6-cent  fare.  The  same  applies  to  the  Brock- 
ton &  Plymouth." 

Judged  from  the  point  of  view  of  wise  management,  there  is 
at  least  a  question  whether  an  8-cent  fare  would  be  consistent 
with  the  best  interests  of  the  company  itself.  We  have  not  under- 
taken to  form  a  definite  opinion  in  regard  to  this  matter,  however, 
because  it  is  a  question  of  judgment  upon  which  the  officers  of 
the  road  ought  fairly  to  be  allowed,  within  reasonable  limits,  free 
exercise  of  their  own  discretion. 

Assuming  that  th^  proposed  increase  would  produce  as  much 
as  $12,000  additional  revenue,  and  we  think  this  is  a  very  liberal 
estimate,  there  is  no  ground  for  a  claim  that  it  would  result  in 
excessive  and  unreasonable  profits  to  the  company.  If  this  were 
the  only  test  to  be  applied,  the  Commission  would,  without 
hesitation,  approve  the  new  schedule  as  filed.  But  it  is  not  the 
only  test.  It  is  necessary  to  consider  whether  or  not  the  fares 
proposed  would  in  any  respect  be  "unjustly  discriminatory" 
(see  Stat.  1913,  chap.  784,  §§  21  and  22).  The  question  thus 
raised  is  not  easy  of  determinatioxL 

Under  the  system  prevailing  upon  the  street  railways  in  this 
commonwealth,  and  indeed  generally  throughout  this  country, 
fares  are  not  based  accurately  upon  distance  traveled,  but  a 
flat  fare  is  charged  for  any  ride,  no  matter  what  its  length, 
within  the  limits  of  a  particular  zone.  Strictly  speaking,  this 
discriminates  between  the  long-haul  and  short-haul  rider,  but  it 
is  convenient  to  both  the  public  and  the  companies,  and  it  has 
never  been  considered  that  the  discrimination  which  it  involves 
is  unjust  and  unreasonable,  so  long  as  the  unit  of  fare  is  not 
unduly  high. 

The  ordinary  unit,  and  the  one  which  still  prevails  on  most 
of  the  street  railway  lines  in  the  commonwealth,  is  5  cents. 
Of  late  years  certain  companies  have  changed  to  a  6-<3ent  unit, 
but  this  is  the  first  case  which  has  been  brought  to  the  attention 
of  the  Commission  where  a  change  to  a  larger  unit  than  6  cents 
has  been  proposed.  If  the  schedule  which  has  been  filed  should 
take  effect,  the  cash  fare  for  any  ride  upon  the  lines  of  the  Blue 
Hill  company,  no  matter  how  short  it  might  be,  would  be  8  cents. 
To  illustrate,  a  resident  of  Milton  living  a  quarter  of  a  mile  from 
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Mattapan  square  would  be  obliged  to  pay  8  cents  to  ride  to  the 
point  of  connection  with  the  lines  of  the  Boston  Elevated  Eailway 
Company.  With  such  a  unit  fare  the  discrimination  between  the 
long-haul  and  the  short-haul  rider,  it  would  seem,  is  unduly  ac- 
centuated. The  Commission  is  strongly  inclined  to  believe  that 
the  8-cent  unit  passes  the  limit  of  what  may  reasonably  be  al- 
lowed in  this  direction,  and  that  it  is  open  to  criticism  on  the 
ground  of  unjust  discrimination. 

It  is  unnecessary,  however,  to  decide  this  question  at  this  time, 
because  the  company,  while  it  has  not  formally  withdrawn  the 
schedule  which  it  originally  filed,  has  indicated  that  it  is  not 
wedded  to  any  particular  scheme  for  the  increase  of  its  revenues, 
and  that  it  is  ready  and  willing  to  try  an  alternative  plan  if  the 
Commission  should  deem  it  desirable.  In  this  connection  it 
should  be  said  that  the  attitude  of  the  company  throughout  has 
been  fair  and  reasonable,  and  that  it  has  cheerfully  co-operated 
with  the  Conmiission  in  the  investigation  of  its  affairs. 

The  Additional  Fare  Zone  Plan. 

In  a  letter  to  the  Commission  dated  May  3,  1916,  which  has 
been  made  a  part  of  the  record  of  the  case,  the  company  outlined 
a  possible  alternative  plan.  Briefly  this  plan  provides  for  an 
additional  fare  zone  and  the  reduction  of  the  unit  fare  from  6  to 
5  cents.  The  zones  under  this  management  upon  the  main  line 
would  be  as  follows: 

Miles. 

Mattapan  Square  to  Blue  Hill  street 4.36 

Blue  Hill  street  to  Unitarian  Parish  Hall  2.61 

Unitarian  Parish  Hall  to  East  Sharon  Village  2.85 

East  Sharon  Village  to  Stoughton 2.85 

12.67 

The  company  states  that  the  "fare  limit  from  Mattapan  square 

to  Blue  Hill  street  is  too  long  compared  with  the  others,  but  the 

conditions  are  such  that  we  think  that  Blue  Hill  street  is  the  only 

logical  point  for  the  termination  of  this  fare  limit."     To  oflFset 

this  difference  the  company  suggests  special  workingmen's  tickets 

in  the  morning  and  evening  on  the  southern  end  of  the  line  to 

accommodate  the  factories  which  are  located  in  Stoughton  and 

Canton.    It  will  be  noted,  also,  that  the  four  zones  proposed  do 

not  overlap  at  any  point. 
P.U.R.191i5E. 
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The  inspection  department  of  the  Commission  has  made  a  care- 
ful study  of  traffic  conditions  on  the  Blue  Hill  system,  and  con- 
sidered, among  other  things,  the  probahle  effect  of  the  additional 
fare  zone  and  reduction  of  unit  fare  suggested  in  this  letter. 
Upon  this  point  the  comments  in  its  report  (on  file  in  the  record 
of  the  case)  are  as  follows: 

'^Using  the  data  on  these  plates  35  and  36,  the  relative  values 
of  the  present  and  proposed  fares  and  zones  is  determined.  The 
proposed  four  zones  of  5-cent  fares  show  an  increase  in  revenue 
on  the  main  line  of  13.4  per  cent  over  the  present  three  zones  of 
6-cent  fares.  The  revenue  originating  on  the  IN'orwood  branch 
would  be  decreased  16f  per  cent  by  the  proposed  change  in  fare. 
The  above  figures  are  based  on  the  assumption  that  the  change  in 
fares  would  not  change  the  traffic  It  is  probable  that  this  change 
may  tend  to  decrease  the  volume  of  traffic  on  some  portions  of  the 
line  and  to  encourage  it  on  others.  It  would  seem  that  the  prob- 
able increases  would  tend  to  balance,  at  least  in  part,  the  de- 
creases in  traffic  The  fact  that  over  27  per  cent  of  the  revenue 
for  the  year  1914  was  received  on  Sundays  would  tend  to 
strengthen  this  assumption,  as  a  good  part  of  the  Sunday  receipts 
are  obtained  in  the  summer,  due  in  large  part  to  the  heavy  pleas- 
ure riding  on  the  northerly  end  of  the  line.  The  reduction  of 
the  fare  between  Mattapan  and  the  Blue  Hill  reservation  would 
probably  tend  to  increase  traffic.  Using  the  above  percentages, 
table  No.  3  is  derived,  giving  the  probable  earnings  based  on 
those  for  the  calendar  year  of  1914." 

This  table  shows  a  probable  increase  in  revenue  of  about 
$10,500,  or  11.6  per  cent  of  the  1914  earnings.  No  allowance, 
however,  was  made  for  the  workingmen's  tickets. 

The  alternative  plan  has  certain  manifest  advantages.  Under 
it  the  fares  for  short  distances  would  actually  be  reduced,  a  change 
which  should  result  in  encouraging  rather  than  discourag- 
ing traffic,  and  which  is  clearly  in  the  public  interest.  On  the 
other  hand,  it  is  open  to  criticism  in  certain  respects.  In  the 
absence  of  overlapping  fare  limits,  the  fare  for  short  rides  be- 
tween certain  points  would  be  increased  from  6  to  10  cents.  This 
is  a  disadvantage  which  it  is  impossible  altogether  to  avoid.  Un- 
der the  present  system,  indeed,  the  fare  for  comparatively  short 
distances  at  certain  points  is  12  cents.    But  it  is  a  disadvantage 
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which  can  be  mitigated,  we  believe,  if  certain  modifications  in 
the  plan  are  made. 

The  chief  objection  relates  to  traffic  between  the  important 
points,  Stonghton  and  Canton  stations.  We  think  the  company 
should  sell  two-part  tickets  good  at  all  hours  of  the  day  for  a  ride 
between  these  two  points,  which  are  only  4.22  miles  apart,  at  the 
rate  of  eight  tickets  for  50  cents.  The  first  part  of  the  ticket 
can  be  collected  in  one  zone  and  the  second  part  in  the  other. 
This  will  give  a  rate  between  these  points  substantially  equal  to 
the  present  fare,  and  will,  on  the  whole,  accommodate  the  resi- 
dents of  this  territory  better  than  the  workingmen^s  tickets  which 
the  company  has  suggested,  since  the  two-part  tickets  will  be  good 
at  all  times.  It  will,  of  course,  be  possible  to  ride  between 
Stoughton  and  East  Sharon  village,  or  between  East  Sharon  vil- 
lage and  Canton  station,  for  5  cents.  We  think,  also,  that  the 
two  zones  which  meet  at  Blue  Hill  street  should  overlap,  so  that 
persons  traveling  from  the  southern  end  of  the  road  may  reach 
the  Blue  Hill  waiting  room  without  paying  an  extra  fare  after 
passing  Blue  Hill  street  To  ofFset  these  changes,  we  think  it 
reasonable  that  the  unit  fare  in  the  zone  between  Mattapan 
square  and  Blue  Hill  street,  owing  to  the  length  of  this  zone, 
should  be  6  cents  instead  of  5  cents. 

If  these  changes  are  made  and  the  calculations  of  the  inspection 
department  of  the  Commission  are  correct,  the  new  plan  should 
produce  between  $10,000  and  $12,000  additional  revenue,  or 
substantially  the  amount  which  the  company  estimated  would  be 
produced  by  the  original  plan. 

It  is,  of  course,  possible  that,  if  this  new  plan  with  the  modi- 
fications suggested  is  introduced,  certain  inequities  will  develop 
which  will  demand  correction.  It  is  also  possible  that  the  calcu- 
lations as  to  its  effect  upon  revenues  may  prove  entirely  erroneous. 
We  believe,  however,  that  the  experiment  is  justified,  and  that 
the  plan  should  be  tried  for  at  least  one  year.  In  the  meantime, 
the  company  should  observe  closely  its  effect  upon  traffic  and 
revenues,  and  keep  records  which  will  show  this  effect  so  far  as 
practicable.  At  the  end  of  the  experimental  period,  the  question 
of  possible  further  modifications  can  be  taken  up  by  the  Commis- 
sion with  the  company  and  its  patrons. 
P.U.R.1916E. 
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ORDER. 

Notice  of  the  Blue  Hill  Street  Eailway  Company  relative  to  in- 
crease in  rates  of  fare. 

It  appearing  tbat  on  March  19,  1916,  an  order  was  entered 
suspending  until  May  15,  1915,  the  rates  and  charges  stated  in 
the  schedule  described  in  said  order;  and  that  said  rates  and 
charges  were  further  suspended  to  August  1,  1915,  by  successive 
orders  dated  respectively  May  13, 1915,  June  12, 1915,  and  July 
13,  1915;  aud- 
it further  appearing  that  a  full  investigation  of  the  matters 
and  things  involved  has  been  had,  and  that  the  Commission  on  the 
date  hereof  has  made  and  filed  a  report  containing  its  findings 
of  fact  and  conclusions  thereon,  which  said  report  is  hereby  re- 
ferred to  and  made  a  part  hereof ;  it  is 

Ordered  that  the  Blue  Hill  Street  Eailway  Company  be  here- 
by notified  and  required  tq  establish  on  all  its  lines,  within  thirty 
days  of  the  date  hereof,  upon  not  less  than  three  days'  notice  to 
the  Commission  and  the  general  public- by  filing  and  posting  in 
a  conspicuous  manner  in  its  waiting  rooms  and  cars,  in  the  man- 
ner prescribed  in  §  20,  chapter  784  of  the  Acts  of  1913,  a  schedule 
readjusting  its  rates  and  fares  and  fare  limits  for  the  transporta- 
tion of  passengers  upon  the  following  basis : 

The  regular  rate  of  fare  for  the  transportation  of  a  passenger 
within  section  A  shall  be  6  cents  and  within  sections  B,  C,  and 
D  5  cents  respectively. 

A  passenger  paying  one  fare  may  ride  in  a  regular  passenger 
car  only  to  the  point  indicated  as  the  boundary  of  the  section 
wherein  the  fare  is  paid,  unless  the  tariff  definitely  provides  for 
additional  service. 

Tickets  shall  be  issued,  good  for  bearer,  in  books  or  strips  of 
eight  for  50  cents,  which  shall  be  accepted  for  a  continuous  jour- 
ney between  Stoughton  square  and  Canton  station  or  interme- 
diate points. 

Pupils'  ticket  shall  be  issued  under  proper  restrictions,  in 
books  or  strips  of  ten,  and  in  accordance  with  the  provisions  of 
the  statutes. 

Section  A. — Between  Mattapan  square,  city  of  Boston,  and 
corner  of  Washington  and  Blue  Hill  streets,  town  of  Canton; 
including  the  branch  to  Eeadville  square,  city  of  Boston. 
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Section  B. — ^Between  Blue  Hill  waiting  room,  near  Milton- 
Canton  town  line,  and  Unitarian  Parish  Hall,  town  of  Canton. 

Section  C. — ^Between  Unitarian  Parish  Hall,  Canton,  and  cor- 
ner of  Bay  and  Central  streets,  village  of  East  Sharon ;  including 
the  branch  to  the  Canton-Norwood  town  line. 

Section  D. — ^Between  comer  of  Bay  and  Central  streets,  village 
of  East  Sharon  and  Stoughton  square,  town  of  Stoughton. 

Free  transfer  privileges  shall  be  furnished  so  that  in  all  cases 
passengers  may  ride  between  any  points  located  within  the 
sections  above  indicated  for  a  single  fare,  even  though  a  change 
of  cars  may  be  necessary. 

It  is  further  ordered  that  the  Blue  Hill  Street  Railway  Com- 
pany be  and  is  hereby  notified  and  required  to  cancel  the  rates 
and  charges  stated  in  the  schedule  specified  in  said  orders  of  sus- 
pension, so  far  as  they  are  inconsistent  with  the  basis  of  fare 
herein  prescribed; 

It  is  further  ordered  that  a  copy  of  this  order  be  filed  with 
said  schedule  at  the  office  of  the  Commission,  and  a  copy  hereof 
be  forthwith  served  upon  the  Blue  Hill  Street  Railway  Company. 


BfASSAGHUSETTS  PUBLIC  SERVICE  COMMISSION. 

IN  BE  NORFOLK  &  BRISTOL  STKEET  RAILWAY 
COMPANY. 

[P.  S.  C.  888.] 

Return -^  Basis -^Capital  honestly  and  prudently  invested '~' Deduc^ 
tion  for  accrued  depreciation. 

1.  In  determiniiig  the  revenue  to  which  a  street  railway  company 
is  entitled,  allowance  was  made  for  an  amount  equal  to  a  fair  return 
upon  the  capital  honestly  and  prudently  invested,  without  deducting 
the  accrued  depreciation,  where  failure  to  make  due  provision  for  de- 
preciation was  not  due  to  payment  of  unwarranted  diyidends  or  other- 
wise attributable  to  mismanagement. 

Intercorporate  relations '^  Contract -^  Payment  of  operating  official n, 

2.  An  arrangement  between  connecting  street  railway  companies 
whereby  one  furnishes  operating  officials  for  the  other  should  be  on  a 
definite  cash  basis,  and  expressed  in  a  written  contract,  which  should 
be  filed  with  the  Commission. 
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Intercorporate  relations  —  Accounting  —  Suj^P^ies  sold  and  equiptnent 
rented* 

3.  Charges  of  a  street  railway  company  for  supplies  sold  and  equip- 
ment rented  to  other  companies  should  be  entered  in  explicit  form  in 
its  journal  and  posted  to  ledger  accounts,  rather  than  recorded  in  the 
cash  book  after  payment  is  made. 

Return  ^  Allowance  for  salaries '^  Payment  out  of  surplus, 

4w  An  amount  paid  to  the  general  manager  of  a  street  railway 
company  as  adjustment  of  back  salary  was  not  considered  in  determin- 
ing whether  the  company  was  entitled  to  greater  earnings,  where  the 
payment  was  made  out  of  surplus  funds,  although  the  amount  of  the 
salary  was  open  to  criticism. 

Street  railways  —  Equipment  —  Autom^ohiles, 

5.  The  number  of  automobiles  purchased  by  a  street  railway  com- 
pany should  be  carefully  restricted  to  the  needs  of  the  service,  in  view 
of  the  fact  that  automobile  depreciation  is  very  rapid  and  mainte- 
nance changes  are  large. 

Accounting '^  Street  railways '^  AutomohUes '^  Salaries  of   operating 
officials, 

6.  Automobiles  owned  by  a  street  railway  company  should  be  en- 
tered under  ''Miscellaneous  Equipment"  in  its  returns;  and  the  salaries 
of  the  general  manager  and  the  superintendent  should  not  be  charged 
to  "maintenance,"  but  to  "general  and  miscellaneous  expense,"  in  ac- 
cordance with  the  uniform  system  of  accounts  for  electric  railways  pre- 
scribed by  the  Interstate  Commerce  Commission. 

Accounting  —  Vouchers  for  payments, 

7.  A  public  service  corporation  should  issue  vouchers  for  all  pay- 
ments, sufficient  in  detail  to  express  the  transaction  involved,  and  to  be 
approved  by  an  official  before  payment  is  made. 

Accounting  ^^  Necessity  for  correct  method  off  in  fixing  rates, 

8.  A  correct  method  of  accounting  by  public  service  corporations 
is  a  fundamental  requirement  for  proper  public  regulation,  especially 
where  the  investment  rather  than  the  reproduction  cost  is  taken  as  a 
controlling  basis  for  fixing  rates. 

"Depreciation  ^  Street  railroads  --^  Allowance  of  percentage  of  operate 
ing  revenue. 

9.  The  Massachusetts  Commission,  in  estimating  the  amount  of 
revenue  necessary  for  a  street  railway  company,  did  not  apply  the  rule 
that  20  per  cent  of  operating  revenues  is  the  proper  proportion  neces- 
sary to  cover  maintenance  of  way,  structures,  and  equipment  and  de- 
preciation under  average  conditions,  but  allowed  a  greater  percentage 
where  the  road  was  small  with  relatively  low  gross  earnings  and  the 
accrued  depreciation  was  relatively  large. 

Depreciation '^  Reserve  fund -^  Additions  and  improvem.ents -^  Sink' 
ing  fund, 

10.  An  amount  expended  by  a  street  railway  company  out  of  sur- 
plus earnings  for  additions  and  improvements,  and  the  amount  of  a 
sinking  fund  set  aside  to  pay  outstanding  bonds,  were  held  in  effect 
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•quiyalent  to  a  d^reciation  reserye  fund,  so  long  aa  the  amounts  were 
not  capitalized. 
Depreciation  —  Street  railroads  —  Atnount, 

11.  It  is  not  necessary  for  a  street  railroad  company  to  accumu- 
late a  depreeiation  reserve  or  surplus  fund  equal  to  the  entire  amount 
of  a  depreciation  of  $110,000  as  compared  with  an  investment  of  $400,- 
000,  although  due  provision  should  be  made. 

Betum '^  Amount '^  Allowance   for   depreciation '^  Savings   in   econ^ 
omies  in  management  —  Financial  depression, 

12.  A  street  railway  company  was  authorized  to  increase  its  rates 
of  fare  so  that  additional  revenue  would  be  produced  that  would  per- 
mit a  6  per  cent  return  to  its  stockholders  and  an  adequate  allowance 
to  be  made  for  maintenance  of  way,  structiure^  and  equipment  and  de- 
preciation, taking  into  consideration  savings  to  be  effected  by  greater 
economies  of  operation,  although  earnings  were  affected  by  a  financial 
depression,  where  it  did  not  appear  that  the  return,  after  proper  de-' 
ductions,  would  have  been  adequate  if  earning  had  been  normal. 

RePum-^  Normal  earning  power  as  basis  for. 

13.  The  normal  earning  power  of  a  public  service  corporation,  so  far 
as  it  can  be  ascertained,  should  in  general  be  the  controlling  basis  in 
adjusting  rates. 

Constitutional  law -^  Impairment  of  contracts -^  Restriction  in  rates 
in  grant  of  location. 

14.  A  condition  in  an  original  grant  of  location  by  a  town,  restrict- 
ing the  rate  of  fare  to  be  charged  by  a  street  railroad  company,  is  not 
valid  and  controlling  as  against  the  rate-making  power  vested  in  the 
Massachusetts  Commission  by  the  Public  Service  act. 

Rates  —  Charge  for  transfers  —  Jjcngth  of  ride. 

16.  A  street  railway  company  was  not  justified  in  charging  for 
transfers  where  the  total  length  of  ride  secured  by  the  privilege  was  no 
longer  than  the  ride  secured  by  the  payment  of  a  single  fare  upon  other 
parts  of  the  system  where  cars  are  routed  through. 

IHsorimination  —  Street  railways  —  Sale  of  ticket  "boolcs. 

16.  A  street  railway  company,  on  being  authorized  to  sell  books 
of  50  tickets  for  $2.75,  each  ticket  good  for  a  6-cent  fare,  was  required 
also  to  sell  books  of  18  tickets  for  $1,  on  the  groimd  that  it  was  de- 
sirable that  such  tickets  should  be  made  available  upon  payment  of  a 
comparatively  small  sum. 

Service  —  Kedu4:tion  of  fare  zones  —  Abolition  of  transfers. 

17.  A  street  railway  company  was  authorized  to  reduce  its  fare 
zones  on  a  branch  line  from  two  to  one,  and  to  abolish  the  privilege  of 
transferring  to  the  main  line,  where  the  reduction  in  zones  offset  the 
loss  of  transfers. 

[August  19,  1915.] 

Notice  of  Norfolk  &  Bristol  Street  Railway  Company  relative 
to  increase  in  rates  of  fares  and  adjustment  of  fare  limits  and 
transfer  privileges.    Authority  to  increase  cash  fare  from  5  to  6 
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cents,  granted ;  authority  to  sell  ticket  books,  to  change  fare  zones, 
and  to  abolish  transfer  privileges,  granted  in  part;  authority  to 
charge  for  transfers,  denied. 

Appearances:  Robert  H.  Holt,  Esq.,  for  Norfolk  &  Bristol 
Street  Railway  Company ;  George  R.  Ellis  for  Board  of  Trade  of 
Foxborough;  Elbridge  J.  Whitaker  for  Selectmen  of  Walpole; 
F.  I.  Sherman  for  Board  of  Trade  of  Mansfield ;  James  A.  Hal- 
loran,  Esq.,  for  Selectmen  of  Norwood. 

By  the  Commission:  The  main  line  of  the  Norfolk  &  Bristol 
Street  Railway  Company  runs  from  Railroad  avenue  in  the  town 
of  Norwood,  through  Walpole,  South  Walpole,  and  Foxborough 
•to  the  railroad  station  in  Mansfield,  with  a  branch  from  Fox- 
borough to  Wrentham  and  a  shorter  branch  from  Walpole  to  East 
Walpole.  The  main  line  substantially  parallels  lines  of  the  New 
York,  New  Haven,  &  Hartford  Railroad  Company.  The  total 
mileage,  computed  as  single  track  and  including  trackage  rights 
of  .29  of  a  mile  over  lines  of  the  Bay  State  Street  Railway  Com- 
pany,  is  22.02  miko.  The  tracks  are  very  largely  laid  in  the 
public  streets,  there  being  less  than  half  a  mile  of  private  right 
of  way. 

On  March  12,  1916,  this  company  filed  with  the  Commission, 
in  accordance  with  §  20  of  chapter  784  of  the  Acts  of  1913, 
notice  of  a  proposed  increase  in  passenger  fares  and  adjustment 
of  fare  limits  and  transfer  privileges,  to  take  effect  on  May  1, 
1915.    Briefly  stated,  it  proposes,  as  stated  in  this  notice: 

(1)  To  make  the  cash  fare  6  cents  for  every  ride  within  the 
limits  of  any  fare  zone.    The  present  cash  fare  is  6  cents. 

(2)  To  charge  1  cent  for  every  transfer  issued.  At  present, 
no  charge  is  made. 

(3)  To  sell  ticket  books  containing  50  tickets,  each  ticket  the 
equivalent  of  one  cash  fare,  for  $2.75  and  books  containing  lOO 
tickets  for  $5.50.  At  present,  there  are  no  tickets  of  this  kind, 
but  special  round-trip  workingmen's  tickets  are  sold  at  the  rate 
of  15  cents  each,  six  for  90  cents,  which  are  good  on  the  first  two 
trips  in  the  morning  from  South  Walpole  to  East  Walpole  and 
on  the  5  o'clock  trip  in  the  opposite  direction  at  night.  The 
regular  fare  for  the  round  trip  is  20  cents.  Special  round-trip 
tickets  are  also  sold  at  the  rate  of  15  cents  each,  twenty-five  for 
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$3.75^  whicli  are  good  at  all  hoiira  between  Foxborough  and 
Wrentham.  The  regular  fare  for  this  round  trip  is  also  20 
cents.  Neither  class  of  special  tickets  can  be  used  on  Sundays 
and  holidays. 

(4)  To  sell  for  the  use  of  school  diildren,  entitled  by  law  to 
half -fare  transportation,  special  ticket  books  containing  34  tickets 
for  $1  and  strips  of  ten  tickets  for  30  cents.  At  the  present  time 
strips  of  ten  tickets  are  sold  for  this  purpose  for  25  cents. 

(5)  To  issue  transfers  so  that  passengers  may  ride  from  any 
point  on  the  East  Walpole  branch  to  any  point  on  the  main  line 
between  Lake  avenue  in  Walpole  and  the  Norwood  town  line^ 
and  vice  versa,  for  a  single  fare  plus  the  1  cent  transfer  charge. 
These  transfers  are  given  at  present  without  charge.  In  addition 
transfers  are  issued  without  charge,  so  that  passengers  may  ride 
between  the  Foxborough- Walpole  town  line  and  Diamond  street, 
on  the  East  Walpole  branch,  Walpole,  and  intermediate  points 
for  a  single  fare.  Transfers  are  also  issued  so  that  passengers 
may  ride  from  any  point  on  the  main  line  between  the  Mansfield- 
Foxborough  and  the  Foxborough-Walpole  town  lines  and  any 
point  on  the  Wrentham  branch  between  its  junction  with  the^ain 
line  and  the  Foxborough- Wrentham  town  line,  and  vice  versa,  for 
a  single  fare. 

(6)  To  establish  fare  limits  as  shown  by  colored  lines  on  a 
blue-print  plan  filed  with  the  Commission. 

The  present  limits  or  zones  are  as  follows: — 

Main  Line. 

Norwood  terminus  to  Lake  avenue,  Walpole 5.25  miles 

Kendal  street,  Walpole,  to  Beach  street,  Foxborough 4.20     " 

Pine  street,  South  Walpole,  to  Leonard  street,  Foxborough 4.20     ** 

Foxborough-Walpole  town  line  to  Foxbo/ough-Mansiield  town  line  5.28     " 
State  Hospital,  Foxborough,  to  Mansfield  terminus 4.00     " 

Wrentham  Branch. 

Foxborcoigh  Common  to  Vine  street,  Wrentham 2.90     " 

Foxborough- Wrentham  town  line  to  Wrentham  terminus 2.317    " 

East  Walpole  Branch. 
Walpole  Common  to  East  Walpole 2.4      ** 

These  zones  overlap,  so  that  on  through  traflSc  between  Nor- 
wood and  Mansfield  only  four  fares,  not  five,  are  collected.  It 
is  proposed,  under  the  plan  filed,  to  have  one  zone  on  the  Wrent- 
ham branch  with  no  transfer  privileges,  instead  of  the  two 
present  zones  with  the  transfer  privileges  above  described.     It 
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is  also  proposed  to  eliminate  the  zone  between  the  Foxborough- 
Walpole  and  the  Foxborough-Mansfield  town  lines.  This  will 
not  increase  the  number  of  fares  for  through  traffic,  but  will  make 
necessary  the  payment  of  an  additional  fare  for  a  ride  from  any 
point  on  the  main  line  between  the  Foxborough-Mansfield  town 
line  and  Leonard  street,  Foxborough,  to  any  point  between  the 
State  Hospital,  Foxborough,  and  the  Walpole-Foxborough  town 
line,  or  to  any  point  between  Pine  street,  South  Walpole,  and  the 
Norwood  terminus,  and  vice  versa. 

After  the  filing  of  the  above-mentioned  notice  the  company, 
after  conference  with  citizens  of  the  towns  affected,  agreed  to 
modify  the  proposed  schedule  of  rates,  and  the  Commission  re- 
ceived formal  notification  to  that  effect  on  June  21,  1915.  The 
modification  is  as  follows : 

^^In  addition  to  the  ticket  books  and  school  children  special 
tickets  set  forth  in  the  notice,  the  company  proposes  to  issue 
strips  of  ten  (10)  tickets  for  fifty  cents,  good  for  one  ride  within 
any  fare  limit  when  tendered  for  a  carriage  beginning  at  a  point 
which  the  car  is  scheduled  to  pass  before  8 :30  a.  m.  and  between 
the  hours  of  6  and  7  o'clock  in  the  evening." 

The  company  estimates  that  the  changes  proposed,  including 
the  above  modification,  will,  if  allowed  and  if  there  is  no  decrease 
in  traffic,  produce  about  $10,000  additional  revenue  per  year. 
The  total  operating  revenues  for  the  year  ended  June  30,  1914, 
were  $93,978.31. 

On  April  27,  1915,  the  Commission  suspended  the  opera- 
tion of  the  new  schedule  of  fares  until  Jime  1,  1915,  and  later 
the  time  of  suspension  was  extended  to  August  20,  1915,  "unless 
otherwise  ordered."  Public  hearings  were  given  on  April  27th 
and  May  8th,  at  which  the  company  presented  its  case,  and  re- 
monstrances were  offered  by  selectmen,  boards  of  trade,  imd  cit- 
izens of  certain  of  the  towns  affected.  The  Commission  has, 
also,  with  the  aid  of  its  experts,  made  its  own  independent  in- 
vestigation of  the  affairs  of  the  company. 

History  of  the  Compam/m 

The  Norfolk  &  Bristol  Street  Railway  Company  is  the  suc- 
cessor of  the  Norfolk  Southern  Street  Railway  Company,  which 
was  organized  under  the  general  laws  on  November  27,   1897. 
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This  latter  company  began  operation  in  the  spring  of  1899,  but 
on  November  22,  1899,  went  into  receiver's  hands.  The  liabili- 
ties at  the  time  were  as  follows : — 

Capital  stock $200,000 

Funded  debt 126,000 

Current  liabilities 168,000 

Total    $493,000 

The  capital  stock  had  been  approved  by  the  Board  of  Railroad 
Commissioners  on  February  10,  1898,  and  the  bonds  on  May  31, 
1899. 

At  the  time  of  the  receivership  a  syndicate  was  formed, 
made  up  of  the  following  unsecured  creditors  of  the  road  (from 
a  letter  of  F.  E.  Snow  to  the  Board,  dated  January  2,  1902) : 
Xational  Shawmut  Bank,  First  Ward  National  Bank,  First  Na- 
tional Bank  of  Provincetown,  American  Loan  &  Trust  Company, 
American  Electrical  Works. 

Their  claims  aggregated  $98,194.18.  This  syndicate  advanced 
money  to  the  receiver  on  receiver's  certificates  to  permit  him  to 
continue  the  operation  of  the  road — advancing  in  all  some 
$30,000  or  $40,000  (record,  p.  96).  Later,  interest  on  the  mort- 
gage bonds  was  defaulted,  and  the  road  was  sold,  under  order  of 
the  court,  on  October  9,  1901,  to  the  syndicate  for  $190,000. 

It  appears  that  this  $190,000  represented  the  money  advanced 
to  the  receiver,  plus  the  amount  paid  by  the  syndicate  to  purchase 
the  outstanding  bonds,  plus  interest  on  the  whole.  In  the  Snow 
letter,  above  cited,  it  is  stated  that  the  syndicate's  investment  in 
the  road  on  the  date  of  the  letter  was 

Original  unsecured  claims  $98,194.18 

Interest  on  same,  November  22,  1899,  to  January  1,  1902,  at  5 

per  cent    10,334.93 

Amount  paid  to  purchase  bonds  plus  amount  advanced  on  re- 
ceiver's eertificates  plus  receiversbip  expenses  plus  $5,000  con- 
tributed as  cash  capital  to  Norfolk  i  Bristol  road,  with  interest 
at  5  per  cent  to  January  1,  1002 192,641.48 

$301,170.59 

In  a  later  letter  (dated  March  12,  1902)  Mr.  Snow  claimed 
additional  expenditures,  amounting  to  $2,500,  for  appraisals  anct 
other  incidental  expenses,  making  a  total  investment,  as  claimed 
by  the  syndicate,  of  $303,670.59. 

The  Norfolk  &  Bristol  Street  Kailway  Company  was  organised 
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on  October  23,  1901,  and  purchased  the  road  irom  the  syndicate 
fot  $345,000  under  the  provisions  of  chapter  381  of  the  Acts  of 
1900.  This  act,  now  §§  144-147  of  pt.  3,  chapter  463,  Acts  of 
1906,  provides  for  the  organization  of  new  companies  to  take 
over  street  railway  properties  sold  at  receivers'  sales.  It  contains 
the  following  provision : 

"The  total  amount  of  the  capital  stock  of  the  company  shall 
be  fixed  at  an  amount  approved  by  the  Board  of  Railroad  Com- 
missioners, but  which  shall  not  exceed  the  fair  cost,  as  determined 
by  said  Board,  of  replacing  the  railway  and  property  so  acquired, 
less  the  amount  of  any  outstanding  mortgages  to  which  said  rail- 
way and  property  may  be  subject  in  the  hands  of  the  new  com- 
pany." 

This  act  was  fully  discussed  in  the  Middlesex  &  Boston  Kale 
Case,  2  Mass.  P.  S.  C.  R.  pp.  119,  120  [1914],  and  it  was  there 
decided  by  the  Commission  that  the  purpose  of  the  provision 
just  quoted  is  "to  permit  the  new  corporation  to  have  such  amount 
of  capital  stock  and  debts  aa  should  fairly  represent  the  replace- 
ment cost  oi  the  pvoperty,'^  and  that  it  makes  illegal  any  debts 
incurred  in  excess  of  this  amount  and  representing  a  part  of  the 
purchase  price,  and  likewise  any  interest  payments  upon  such 
debts. 

In  this  caise  the  company,  on  November  5,  1901,  petitioned  the 
Board  for  approval  of  $200,000  stock  and  $150,000  bonds  to  be 
used  to  pay  for  the  property  purchased;  but  the  bond  petition 
was  subsequently  withdrawn  without  prejudice.  The  Board, 
after  an  appraisal  by  its  engineer,  E.  K.  Turner,  fixed  the  re- 
placement cost  at  $337,000,  to  which  should  be  added  $5,000 
cash  capital  contributed  by  the  syndicate,  and  approved  the  issue 
of  $200,000  stock  on  March  12,  1902.  The  balance  of  the  pur- 
chase price  was  covered  by  an  issue  of  $150,000  short-time  notes 
(record,  p.  98). 

It  thus  appears  that  the  amount  of  stock  and  debts  of  the  new 
company,  allowing  for  the  $5,000  cash  capital  contributed,  ex- 
<^eeded  the  replacement  cost  of  the  property,  as  determined  by 
the  Board,  by  $8,000,  and  exceeded  the  total  investment  claimed 
by  the  syndicate  by  $46,329.41.  Under  the  ruling  in  the  Middle- 
sex &  Boston  Rate  Case,  $8,000  of  the  floating  debt  incurred  in 

the  purchase  was,  therefore,  Illegal. 
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But  this  is  not  all.  Some  time  after  the  new  companj'  began 
operation,  it  was  discovered  that  the  rails  and  certain  portions  of 
the  car  equipment  had  been  purchased  by  the  Norfolk  Southern 
on  a  conditional  bill  of  sale^  a  fact  unknown  at  the  time  of  the 
receiver's  sale.  The  Lorain  Steel  Company,  assignee  of  the 
Johnson  company,  the  unpaid  vendor  of  this  property,  sued 
the  Norfolk  &  Bristol  in  tort  for  conversion,  and  the  supreme  ju- 
dicial court,  on  March  3,  1905,  found  (187  Mass.  500,  73  N.  E. 
646)  that  the  Steel  company  was  entitled  to  recover  $21,800 
plus  interest  from  June  10,  1902.  The  return  for  that  year 
shows  that  $20,408.18,  representing  the  judgment  on  the  rails, 
was  charged  to  profit  and  loss.  Since  no  surplus  existed  at  the 
time,  the  actual  cash  was  advanced  by  the  syndicate  on  a  note 
(record,  p.  100).  How  the  balance  of  the  judgment  was  taken 
care  of  does  not  appear. 

From  these  facts  it  is  evident  that,  when  the  'Board  found  the 
rBplacemen;t  cost  to  be  $887,000,  it  included  in  its  estimate  prop- 
erty which  had  never  actually  been  acquired  by  the  company, 
which  belonged  to  other  parties,  and  which  had  cost  $21,800. 
The  actual  "fair  cost,  as  determined  by  said  Board,  of  replacing 
the  railway  and  property  so  acquired,'*  to  use  the  language  of 
the  act,  was  really  about  $315,200,  and  not  $337,000.  Whether 
$21,800  of  the  debt  incurred  by  the  company  in  the  purchase  was, 
therefore,  illegal,  in  addition  to  the  $8,000  above  mentioned,  is 
a  difficult  question.  It  is  unnecessary  for  the  Commission  to 
decide  it,  however,  because  of  what  subsequently  took  place. 

In  1908  the  company  effected  a  noteworthy  reduction  of  liabili- 
ties. According  to  its  statement,  the  earnings  at  that  time  were  so 
low  that  it  was  deemed  advisable,  in  order  to  facilitate  a  contem- 
plated issue  of  bonds,  to  reduce  the  floating  liabilities  to  a  certain 
extent,  "so  the  holders  of  the  notes  canceled  $69,000  of  the  notes 
and  all  of  the  accrued  interest,  which  had  accrued  at  that  time, 
making  a  total  cancelation  of  liabilities  of  over  $140,000"  (rec- 
ord, p.  6),  The  returns  for  the  year  ended  September  30,  1908, 
show  that  $69,408.13  "notes  payable'*  and  $77,760.33  "accrued 
interest"  were  credited  to  profit  and  loss  during  the  year,  a  total 
of  $147,168.46.  It  would  seem  that  this  cancelation,  effectively 
disposes  of  any  question  relative  to  illegal  debt  incurred  at  the 
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time  of  the  purchase.  It  is  interesting  to  note  that  the  $46,329.41 
by  which  the  stock  and  notes  issued  at  the  time  of  the  purchase  ex- 
ceeded the  total  investment  claimed  by  the  syndicate  (see  above), 
plus  the  $21,800  judgment  on  the  rails  and  other  property,  very 
nearly  equals  the  face  value  of  the  notes  canceled. 

It  appears  that  the  company  is  still  controlled,  through  the  own- 
ership of  stock,  by  the  syndicate  which  was  formed  at  the  time  of 
the  receivership  (record,  p.  100).  For  a  time,  after  the  reorgani- 
zation, the  road  was  managed  by  Stone  &  Webster,  but  since  1904 
the  present  management  has  been  in  charge.  Up  to  the  present 
time  there  has  been  no  increase  in  fares.  One  reason  for  this  may 
have  been  the  fact  that  in  the  original  grants  of  locations  in  some, 
if  not  all,  of  the  towns,  there  were  conditiona  reetricting  the  com- 
pany to  a  fare  of  5  cents  within  the  town  limits  (record,  p.  9). 
The  following  table  shows  the  population  in  1900,  1905,  1910, 
and  1915,  of  the  towns  in  which  it  operates  and  the  per  cent  in- 
crease in  each  case  from  1900  to  1915 : — 


1900. 

1905. 

1910. 

1915. 

Percent 

Norwood 

5,480 
3,572 
3,266 
4,006 
2,720 

e,73i 

4,00.3 
3,364 
4,245 
1,428 

8,014 

4,892 
8,863 
5,183 
1,743 

10,970 
5,478 
4,115 
6,766 
2,393 

100.2 

Walpole 

63.3 

Foxboruugh    

26.0 

Alansficld    

43.9 

Wrentham 

12.01 

Total   

10,044 

19,771 

23,695 

28,721 

60.8 

1  Decrease. 

A  part  of  Wrentham  was  set  off  as  Plainville  April  4,  1905, 
which  accounts  for  the  decrease  of  population  between  1900  and 
1905. 

No  attempt  has  been  made  to  carry  on  a  freight  and  express 
business.  From  time  to  time,  it  appears,  power  has  been  sold, 
and  in  1911  as  much  as  $5,572.76  was  received  in  income  from 
this  source.    At  present  no  power  is  being  sold. 

The  Company's  Income  Record. 

The  following  table  shows  the  results  from  the  operation  of  the 
road,  as  shown  by  its  annual  returns,  from  the  banning  of  opera- 
tion after  the  receivership  up  to  and  including  the  year  ended 

June  30,  1915 : — 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


IN  EE  NORFOLK  k  B.  STREET  R  CO. 


4fil 


B 

0 

u  , 

« 

« 
n 

m 

2 

ii 


g  ^  is  s  ^  s  ss  S3  s  s  s  IS  »  9 

d  S  S  5  g  jiS  5  ff  S  §f  «  5?» 


pav  )0OJa 


JO  snidjng 


a«Ss-«»*"-*;i« 


BpaapiAia 


add 


S8 
§§ 


J^iNL      a  cT  r*  3*  ^  00  w  oo  «  r^  ej  oo        m 


-amoaa] 
suoi^onpaa 


3 " 


-saanadzg 

naaa 
amooQi  880JO 


a  So  s  s  {3  8  d  IS  12  a  s  ;^  s  8 


'9010901 

snoamnaosiK 


*dnodA9H 
jBapvjado 

49M 


^  ss  3;  I  f3  8  ^  SS  13  S  3  S  »  ^ 


*898ad(IX[3 

SuDttJudo 


S  S  ^  9  $  ;:)  ^  SS  f^  ;:)  S  8  9  S 
U  S  S  S  S  8  8  S  5  8  ^  S  e  P 


'dnuaAdu 


»  S  S3  ^  t3  E^  S^  S  9  :S  8  ^  2:3  3 

^  S  S  8  8 .8  ^*  }^  8  S  Sf  8  8  8 


^•U.Itl915E. 


iiiiSi 


g 


I 

I 


Digitized  by  V:iOOQIC 


422 


MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 


This  record  shows  that  stockholders  hare  never  received  any 
dividends  except  in  the  years  1912  and  1913,  when  3  per  cent 
was  paid.  Earnings  steadily  increased  up  to  1913,  but  have  been 
falling  off  since  that  year. 

The  Oampatvy's  Investment  Record. 

The  book  assets  and  liabilities  of  the  company  on  June  30, 
1915,  were  as  follows: — 

Norfolk  k  Bristol  Street  Railway  Coinpaay — General  Balance  Sheet  as  of 

June  30,  1915. 


AasetM, 
Cost  of  Railway: 

Road  and  track 

Electric  line  construction  . 
Miscellaneous  equipment   . 


Total  cost  of  railway  owned 
Cost  of  Equipment: 
Cars  and  other  rail  equipment  . 
Klectric  equipment  of  cars 


Total  cost  of  equipment  owned 
Gost  of  Land  and  Buildings: 

Land  and  buildings 

Power  plant 


Total  cost  of  land  and  buildings  . 

Total  cost  of  permanent  property 
Cash  and  Current  Assets: 

Cash    

Accounts  receivable 

Unexpired  insurance  


Total  cash  and  current  assets 
Miscellaneous  Assets: 

Material  and  supplies   

Sinking  fund 


Total  miscellaneous  assets 
Grand  total  


Liabilities, 

Capital  stock 

Fimded  debt 

Current  Liabilities: 

Salaries  and  wages  

AccouiAs  payable 


Total  current  liabilities  . . . 
Accrued  Liabilities: 

Taxes  accrued  and  not  yet  due 
Profit  and  loss — surplus 


Grand  total 


$231,39S.22 

51,507.72 

292.70 


41,112.15 
49323^5 


40,982.71 
59,140.88 


1,019.95 

700.52 

1,020.30 


5,226.36 
6,489.52 


$    325.69 
1,422.29 


$283,198.64 


90,935iM) 


100,123.59 


474,267.73 


2,740.77 


11,716.88 


$488,714.38 


$200,000.00 
200.000.00 


1,747.98 

1,500.00 
85,466.40 


$488,714.38 


P.U.R.1916E. 
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The  records  show  that  all  of  the  stock  and  all  of  the  bonds  were 
issned  under  the  supervision  and  with  the  specific  approval  of  the 
Board  of  Railroad  Commissioners,  as  follows : — 

$200,000  original  stock — approved  on  March  12,  1902. 
150,000  mortgage  bonds        <'         '*   October  3,  1908. 
50,000        "  «  "         "   December  16,  1909. 

$400,000  Total  stock  and  bonds  approved. 

There  are  no  outstanding  notes,  and  only  the  small  current 
liabilities  of  less  than  $2,000.  Since  the  date  of  the  last  bond 
issue,  the  returns  indicate  that  the  company  has  made  permanent 
additions  and  improvements  to  its  property  costing  $30,009.  The 
funds  for  this  purpose  have  been  furnished  from  surplus  earnings. 

The  table  included  in  the  report  of  the  Oommission  in  the  Blue 
Hill  Case,  decided  July  31, 1916,  shows  that  the  book  value  of  the 
permanent  property  of  the  Norfolk  &  Bristol  per  mile  of  track 
(all  tracks  computed  as  single  track)  is  very  low  in  comparison 
with  the  similar  book  values  of  other  street  railway  companies  in 
the  commonwealth,  amounting,  as  it  does,  to  a  total  of  only  $21,- 
627  per  mile.  A  further  test  of  the  validity  and  soundness  of  the 
company's  investment  is  afforded  by  the  report  of  the  engineer  of 
the  Commission  dated  August  9, 1915,  and  made  a  part  of  the  rec- 
ord of  the  case.  In  this  report  he  has  estimated  the  cost  of  the 
property,  starting  with  the  cost  of  the  original  railway  in  its 
depreciated  condition  in  1901,  estimated  at  the  prices  of  material 
current  in  that  year.  The  total  cost  of  the  property  according  to 
his  estimate  is  $449,837.30,  which  is  about  $24,000  less  than  the 
total  of  ''permanent  investments"  reported  in  the  company^s  bal- 
ance sheet 

[1]  In  previous  decisions,  the  Commission  has  taken  the  posi- 
tion that  "under  Massachusetts  law  capital  honestly  and  prudent- 
ly invested  must,  under  normal  conditions,  be  taken  as  the  control- 
ling factor  in  fixing  the  basis  for  computing  fair  and  reasonable 
rates"  (see  Middlesex  &  Boston  Rate  Case,  2  Mass.  P.  S.  C.  R. 
pp.  Ill,  112,  [1914]).  In  this  case  the  evidence  is  conclusive 
that  the  total  capitalization  in  stocks  and  bonds  issued  with  the 
approval  of  the  Board  of  Railroad  Commissioners  represents 
"capital  honestly  and  prudently  invested,"  and  that  this  amount, 
$400,000,  should  be  taken  as  the  amount  upon  which  a  fair  return 
must  be  reckoned,  unless  deduction  should  be  made  because  of 
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failure  to  make  due  provision  for  depreciation.  This  question 
was  discussed  by  the  Commission  at  some  length  in  its  recent  deci- 
sion in  the  Blue  Hill  Case  [ante,  370].  As  the  failure  of  the  Nor- 
folk &  Bristol  company  to  make  adequate  provision  for  depreci- 
ation (hereinafter  considered)  does  not  appeaic-  upon  all  the 
evidence  to  be  due  to  the  payment  of  unwarranted  dividends  or  to 
be  otherwise  attributable  to  mismanagement,  in  determining  the 
revenues  to  which  it  is  entitled  allowance  should  be  made,  in 
accordance  with  the  principle  set  forth  in  the  Blue  Hill  Case,  for 
an  amount  equal  to  a  fair  return  upon  the  investment  of  $400^000 
without  deducting  the  accrued  depreciation. 

The  Need  for  Additional  Earnings. 

The  income  record  given  above  in  table  A  shows  that  the  net 
divisible  income  each  year  since  1909  over  and  above  operating 
expenses  and  fixed  charges  has  been  as  follows : — 


Year. 

Amount. 

Per  Cent  on  Stock. 

1909 

$  8,648.81 

4.3 

1910  (9  mo8,)  . 

3,216.77 

1.6 

1911 

11,612.69 

5.8 

1912 

12,089.26 

6.0 

1913 

8,308.91 

4.1 

1914 

64.08* 

0.0 

1915 

2,497.01 

1.1 

•Deficit. 

As  they  stand,  these  figures  indicate  an  inadequate  return  on 
the  stockholders'  investment.  The  apparent  net  earnings  shown 
above  cannot,  however,  be  taken  as  reflecting  the  actual  financial 
results  of  the  company's  operation^  unless  it  appears  that  adequate 
provision  has  been  made  for  the  accumulation  of  proper  depreci- 
ation reserve  and  other  necessary  surplus  funds.  It  is  important, 
also,  to  determine  whether  the  net  earnings  have  been  reduced 
through  unwise  or  improper  expenditures,  and  to  what  extent  the 
financial  showing  of  the  company  might  be  improved  by  greater 
economies  of  management  and  operation. 

[2]  (1)  Expense  in  Connection  with  the  Norwood,  Canton,  & 
Sharon, — The  Norwood,  Canton,  &  Sharon  Street  Railway  Com- 
pay  is  a  small  road  with  about  6  miles  of  track,  operating  in  ter- 
ritory adjacent  to  the  Norfolk  &  Bristol  and  connecting  with  it  at 
P.U.R.1915E 
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Iforwood.  Counsel  for  the  Norfolk  &  Bristol  explaining  its  i-ela- 
tions  with  this  company  as  follows : 

Sometime  prior  to  January,  1913,  Mr.  Cavanangh,  as  general 
manager  of  Norfolk  &  Bristol  Street  Railway  Company,  arrired 
at  an  understanding  with  the  directors  of  the  Norwood,  Canton, 
&  Sharon  Street  Railway  Company  under  which  it  was  provided 
that  the  Norfolk  &  Bristol  would  do  the  business  of  operating  the 
Norwood,  Canton,  &  Sharon.  That  is,  it  would  allow  Mr.  Perry, 
its  superintendent,  and  Mr.  Cavanaugh  to  use  a  part  of  their  time 
in  managing  and  superintending  the  operation  of  the  Norwood, 
Canton,  &  Sharon.  In  return  for  this  the  Norwood,  Canton,  & 
Sharon  was  to  pay  the  Norfolk  &  Bristol  such  sura  per  year  as 
should  thereafter  be  agreed  upon,  or  if  the  parties  failed  to  agree 
such  sum  as  should  be  arrived  at  by  arbitration.  This  was  an  in- 
formal oral  understanding  contemplating  a  sul>sequent  incorpora- 
tion into  a  written  agreement  when  the  parties  had  arrived  at  a 
settlement  as  to  all  the  terms. 

Pursuant  to  this  understanding  Mr.  Perry  and  Mr.  Cavanaugh 
have  exercised  the  duties  of  superintendent  and  manager  of  the 
Norwood,  Canton,  &  Sharon  since  January,  1918.  Mr.  Perry  has 
had  charge  of  the  employees  of  the  Norwood,  Canton,  &  Sharon, 
has  kept  account  of  their  time,  paid  them,  has  supervised  the  con- 
duet  of  transportation,  maintenance,  and  equipment.  Mr.  Cava- 
naugh has  acted  as  manager,  has  kept  books,  certified  bills,  and 
has  done  the  general  acts  of  manager.  So  far,  no  payment  has 
been  made  to  the  Norfolk  &  Bristol  for  these  services,  and  no  bills 
have  been  rendered  therefor.  It  remains  for  the  parties  to  arrive 
at  an  agreement  as  to  what  is  a  reasonable  price  to  be  paid  for 
these  services,  and  then  the  Norfolk  &  Bristol  will  charge  the 
Norwood,  Canton,  &  Sharon  for  them.  This  is  really  a  source  of 
income  which  is  used  to  reduce  the  management  expenses  of  the 
Norfolk  &  Bristol. 

Over  the  same  period  of  time  the  Norfolk  &  Bristol  ha^  sold 
wipplies  to  the  Norwood,  Canton,  &  Sharon,  and  has  furnished  it 
with  cars  in  emergencies.  All  of  the  equipment  rented  and  all 
supplies  furnished  have  been  charged  for  at  definite  rates  and  an 
itemized  bill  rendered  each  month  which  has  been  paid  in  due 
course  by  the  Norwood,  Canton,  &  Sharon.  The  total  amount  of 
the  Mils  rendered  from  1913  have  been  as  follows: 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


426  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

January  1,  1913,  to  December  31,  1913,  $518.74;  January  1, 
1914,  to  December  31,  1914,  $842.68. 

This  arrangement  is  novel  in  its  provisions.  The  statutes  pro- 
vide, in  the  case  of  connecting  street  railway  companies,  that  they 
"may  contract  that  either  company  shall  perform  all  the  transpor- 
tation upon  and  over  the  whole  or  any  part  of  the  railway  of  the 
other,"  but  the  terms  oi  the  contract  must  be  approved  by  this 
Commission  before  it  can  be  valid  or  binding.  (Stat  1906,  chap. 
463,  pt.  3,  §  55.)  They  also  provide  that  one  company  may 
permit  another  "to  operate  cars  over  its  tracks  to  such  extent  and 
under  such  rules  and  r^ulations"  as  this  Commission  shall  deter* 
mine  to  be  "consistent  with  public  safety"  (Id.  §  36).  But  this 
arrangement  does  not  fall  in  either  category.  Under  it  the  Nor- 
wood, Canton,  &  Sharon  has  for  two  and  one-half  years  been  man- 
aged by  the  officers  of  the  Norfolk  &  Bristol,  and  is  in  debt  to  the 
latter  company  for  the  services  rendered.  In  reality,  therefore, 
the  operating  expenses  of  the  Norwood,  Canton,  &  Sharon  and  the 
income  of  the  Norfolk  &  Bristol  have  both  been  understated  dur- 
ing this  period  by  the  amount  of  the  reasonable  compensation  for 
these  services.  The  salaries  of  Mr.  Cavanaugh  and  Mr.  Perry 
aggregate  $6,000.  Prorated  on  the  basis  of  gross  earnings,  the 
share  of  the  Norwood,  Canton,  &  Sharon  would  be  about  $660  a 
year.  The  records  ^how,  also,  that  the  Norfolk  &  Bristol  charges 
the  Norwood,  Canton,  &  Sharon  at  the  rate  of  1.5  cents  per  car 
mile  for  rent  of  equipment,  while  it  actually  costs  the  Norfolk  & 
Bristol  at  least  2.8  cents  per  car  mile  for  maintenance  of  equip- 
ment.   The  amount  involved  however,  is  trifling. 

While  the  matter  is  not  of  large  consequence  from  the  money 

point  of  view,  the  transactions  between  the  companies  have  un* 

doubtedly  been  carelessly  handled.    There  was,  we  feel,  no  good 

reason  for  the  failure  to  adjust  relations  on  a  cash  basis  from  the 

start.    It  surely  was  not  good  business,  in  view  of  the  financial 

status  of  the  Norwood,  Canton,  &  Sharon,  to  allow  maitars  to 

drift  for  so  long  a  time  without  any  adjustment  at  all.     It  is 

clearly  incumbent  on  both  companies  to  reach  a  speedy  agreement, 

to  settle  past  accounts,  and  to  adjust  their  relations  on  a  definite 

cash  basis  for  the  future,  so  that  the  true  operating  expenses,  on 

the  one  hand,  and  the  true  income,  on  the  other,  may  appear. 

Any  such  contract  should,  in  oiir  judgment,  be  in  writing,  and 
P.U.R.1916E. 
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should  be  filed  with  the  Commission.  Notice  to  tliat  effect  will 
be  given  by  the  CommisBion  to  the  operating  companies  in  the 
eommon  wealth. 

[3]  (2)  Belations  with  the  East  Taunton  Street  Railway 
Company. — It  also  appears  that  there  are  numerous  intercompany 
transactions  between  the  Norfolk  &  Bristol  and  the  East  Taunton 
Street  Kailway  Company^  a  small  company  operating  about  11^ 
miles  of  track,  of  which  the  general  manager  of  the  Norfolk  & 
Bristol  (M.  A.  Cavanaugh)  is  president  In  that  capacity  he  re^ 
oeivea  a  salary  of  $400  a  year,  but  states  that  he  gives  little  time 
to  the  work.  From  time  to  time  equipment  is  rented  and  supplies 
sold  to  the  East  Taunton  by  the  Norfolk  &  Bristol,  for  which 
monthly  accounts  are  supposed  to  be  rendered.  These  transact 
tions,  also,  have  been  handled  carelessly.  They  are  iK>t  recorded 
in  the  books,  except  in  the  cash  book  when  payments  are  made  .by 
the  East  Taunton  company.  Under  such  a  system  it  would  be 
strange  if  errors  did  not  frequently  occur ;  and  there  is»  indeed, 
evideince  that  the  Norfolk  &  Bristol  has  not  always  been  properly 
reimbursed  for  the  supplies  which  it  has  furnished  (see  report  of 
the  chief  accountant  of  the  Commission  dated  August  8,  1915> 
and  made  a  part  of  the  record  of  the  case).  The  CommiesioB 
reeouLm^ids  that  all  charges  against  the  East  Taunton  company 
or  the  Norwood,  Canton,  &  Sharon  company,  or  any  other  com- 
pany, be  entered  in  explicit  fonn  in  the  journal,  and  posted  to  a 
ledger  account  The  interrelations  of  ownership  and  manage- 
ment of  these  companies  are  such  as  to  demand  that  accurate  and 
proper  methods  of  accounting  be  employed  for  all  intercompany 
transactions. 

[4]  (8)  The  Sdlaary  of  the  Oenerai  Manager, — ^At  the  public 
hearing  some  comment  was  made  in  regard  to  a  chai^  of  $9,600 
to  profit  and  loss  in  1918,  representing  an  adjustment  of  back 
salary  of  the  general  manager.  The  company's  explanation  is  as 
follows: 

''Mr.  Cavanaugh  took  charge  of  the  road  in  1904,  but  the 
amount  of  his  salary  was  not  determined.  During  the  first  four 
years  he  received  two  thousand  dollars  ($S,000)  per  year,  and 
during  the  next  four  years  he  received  thirty-six  hundred  dollars 
($8,600)  per  ye^r.  J»  1912  it  was  agreed  that  his  salary  should 
be  four  thousand  dollars  ($4,000),  and  the  difference  between 
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that  amount  and  what  he  had  already  received  was  made  up  by 
the  payment  of  nine  thousand  six  hundred  dollars  ($9,600), 
which  appears  in  the  accounts  of  1913.  This  was  chained  to 
profit  and  loss  as  a  proper  deduction  from  that  part  of  the  surplus 
which  represented  accumulated  earnings." 

In  view  of  the  size  of  the  company  and  its  low  eai«ning8,  this 
payment  may  be  open  to  criticism,  but  inasmuch  as  it  was  made 
out  of  surplus  funds,  it  has  no  direct  bearing  upon  the  present 
need  for  additional  earnings.  Criticism  was  also  made  of  the  size 
of  the  salary.  It  is  undoubtedly  somewhat  large,  as  salaries  in 
such  small  companies  go. 

[5]  (4)  Automobile  Expenses. — The  company  owns  one 
three-ton  motor  truck,  one  Carhartt  runabout,  one  Carhartt  five- 
passenger  touring  car,  and  one  Pierce-Arrow  seven-passenger 
touring  car,  costing  respectively  $1,525,  $1,120,  $2,300  and 
$1,606.  Part  of  these  costs  were  charged  to  new  equipment  and 
part  to  operating  expense.  The  total  charge  for  maintenance  of 
the  company's  automobiles,  including  insurance,  was  $1,604.80 
in  1914  and  $2,262.49  in  1915.  Both  touring  cars  are  kept,  we 
are  informed,  at  162  Harrishof  street,  Boston,  the  residence  of 
Mr.  Cavanaugh. 

It  is  apparent  that  the  company  is  overloaded  with  unnecessary 
automobile  equipment.  Automobile  depreciation  is  very  rapid, 
and  maintenance  charges  are  so  large  that  the  number  of  auto- 
mobiles purchased  should  be  carefully  restricted  to  the  needs  of 
the  service.  The  purchase  and  use  of  automobiles  by  the  officials 
of  most  well-managed  municipalities  are  surrounded  with  salu- 
tary restrictions.  A  similar  standard  in  the  interest  of  the 
economical  management  of  their  properties  must  be  required  of 
public  service  companies.  Judged  by  the  needs  of  the  service  and 
the  practice  of  other  companies,  the  motor  truck  and  the  runabout 
kept  on  the  companVs  premises  at  Foxborough  are  sufficient  for 
all  legitimate  requirements  of  the  Norfolk  &  Bristol  company.  If 
the  company's  automobile  equipment  were  confined  to  these  cars 
it  would  result  in  an  annual  saving  in  maintenance  and  depre- 
ciation charges  of  not  less  than  $1,500  to  $2,000. 

[6]  (6)  The  Company's  Accounting  Methods. — ^Notwith- 
standing the  facts  that  a  majority  of  the  entries  in  the  company's 
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books  are  correctly  made,  there  is  evidence  of  carelessness  and 
lack  of  knowledge  of  the  classification  prescribed  for  street  rail- 
way accounts.  Certain  payments  have  been  made  without 
vouchers,  and  some  of  the  vouchers  are  so  lacking  in  explicit  in- 
formation as  to  be  of  little  value.  Specific  instances  are  given  in 
the  report  (above  mentioned)  of  the  chief  accountant.  The  com- 
pany's accounts  for  the  year  ended  June  30,  1915,  also  show 
thirteen  monthly  payments  to  the  general  manager,  instead  of 
twelve.  As  there  does  not  appear  to  be  a  lap-over  from  the 
previous  year,  the  last  monthly  payment  obviously  belongs  to  the 
year  beginning  July  1,  1915.  By  reference  to  the  last  annual  re- 
turn submitted,  it  appears,  also,  that  the  company  neglected  to 
report  the  number  of  automobiles  owned,  although  it  mentioned 
the  auto  truck.  All  automobiles  should  be  entered  in  the  returns 
under  miscellaneous  equipment. 

The  chief  accountant  has  made  an  analysis  of  the  company's 
returns  for  1914  and  1915,  and  has  foimd  a  large  number  of  cases 
where  distributions  have  been  incorrectly  made  as  between  prop- 
erty charges  and  operating  expense,  and  also  between  the  different 
subdivisions  of  operating  expense.  These  errors  of  distribution 
need  not  be  described  in  detail,  as  they  are  explained  in  his 
report,  which,  as  already  stated,  is  a  part  of  the  public  record  of 
the  case.  Specific  mention,  however,  should  be  made  of  the  fact 
that  the  entire  salary  of  the  general  manager,  and  a  portion  of  the 
salary  of  the  superintendent,  has  been  charged  to  maintenance. 
The  salaries  of  these  two  officials  should  clearly  be  charged  to 
general  and  miscellaneous  expense,  in  accordance  with  the  uni- 
form system  of  accounts  for  electric  railways  prescribed  by  the 
Interstate  Conmierce  Commission.  The  company's  allocations  of 
these  salaries  to  maintenance  has,  to  that  extent,  swollen  the 
amount  properly  chargeable  to  the  maintenance  account.  The 
following  table,  prepared  by  the  chief  accountant,  shows  the  com- 
pany's returns  for  1914  and  1915  as  compared  with  the  corrected 
amounts  under  each  subdivision  of  the  classification;-* 
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Comparative  Income  Statement  of  the  Norfolk  &  Bristol  Street  Railway  Coat* 
pany  for  the  Years  1914  and  1915,  Showing  the  Operating  Accounts  as 
Distributed  by  the  Company  Compared  wiui  a  Distribution  as  Per  the 
Classification  Effective  July  1,  1914. 


1914 

1914 

1915 
As  per 

1916 
As  per 

As  per 

As  per 

Figures 

Classifica- 

Returns of 

Classifica- 

Submitted 

tion  Effec- 

Company. 

tion  July  1. 

Company. 

tive  July  1, 
1914. 

Gross  operating  revenue  . 

$93,978.31 

$93,978.31 

$88,435.10 

$88,435.10 

Operating  Expenses, 

Way  and  Structures: 

Superintendence    

4,000.00 

468.00 

Maintenance  of  way  . . . 

6,077.65 

6,067.00 

4,955.26 

4,247.16 

Maintenance  of  electric 

lines r... 

1,870.19 

1,870.19 

1,740.85 

1,740.85 

Buildings  and  structures 

257.98 

257.98 

362.65 

362.65 

Total  maintenance  of 

way  and  structures 

12,206.82 

8,195.67 

6,926.76 

6,350.66 

Equipment : 
Superintendence   

1,890.78 

348.00 

Maintenance    of    power 

equipment 

642.77 

Maintenance  of  cars  and 

locomotives    

6,404.49 

4,334.49 

4,113.95 

4,113.95 

Maintenance  of  electric 

equipment    

6,100.91 

6,100.91 

3,818.85 

3,818.85 

Miscellaneous  equipment 

expenses 

MlO-87 

200.79 

2,396.47 

Depreciation    

2,070.00 

2,167.49 

2,167.49 

Total  maintenance  of 

equipment    

16,349.82 

12,706.19 

12,844.76 

10,100.29 

Power : 

Maintenance    of    power 

equipment 

542.77 

156.66 

Power   plant   employees 

4,080.80 

3,756.80 

3,760.84 

3,436.84 

Fuel  for  power 

11,852.05 

11,352.06 

9,786.06 

10,092.15 

Other     power     supplies 

and  expenses   

138.59 

138.59 

111.92 

Power  purchased 

381.40 

381.40 

64^.87 

Total  power  expenses 

15,952.84 

16,171.61 

13,546.90 

14,440.44 

Transportation  : 

Superintendence    

468.00 

Conductors  and  motor- 

men 

22,898.71 

22,398.71 

21,109.94 

21,109.94 

Miscellaneous  expenses  . 

4,708.34 

3,419.34 

4,150.02 

4,362.10 

Total     transportation 

expenses   

27,107.66 

25,818.05 

26,727.96 

25,472.04 
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Compara^Te  Income  Statement  of  the  Norfolk  k  Brlatol  Street  Railway  Com- 
pany for  the  Years  1914  and  1915,  Showing  the  Operating  Accounts  as 
IHstributed  by  the  Company  Compared  with  a  Distribution  aa  Per  the 
Classification  Effective  July  1,  1914. — Continued. 


1014 

As  per 
Returns  of 
Con^any. 

1014 
As  per 
Classifica- 
tion July  1. 

1016 

As  per 

Figures 

Submitted 

Company. 

1915 
As  per 
Classifica- 
tion Effec- 
tive July  1, 
1014. 

General    and    miscellane- 
ous: 

General  expenses   

Injuries  and  damages  . 
Insurance  ............ 

2,458.48 
1,064.49 
3,414.23 

T04.73 

8,181.96 
1,064.49 

1,185.00 

1^04.10 
704.73 

8,170.97 
2,299.85 
1,185.01 

1,10B.18 

12,757.96 

71,804.34 
16,630.76 

116.17 

200.00 

8,624.72 
2,209.85 
1,185.01 

Store,  garage  and  stable 
ezp^nsff 

2^38.74 

Rent   of   tracks   and   ter- 

460.26 

Total  general  expenses 
Total    operating    ex- 
penses    

7,631.93 

79,247.46 
14,730.86 

269.61 

12,620.28 

75,511.80 
18,406.51 

269.51 

14,607.58 
70,971.01 

Ket  operating  revenue 
MiBcellaneous  income: 
Interest  on  deposits  . . . 
Interest    on    bends    in 

sinking  fund 

17,464.09 

116.17 
# 

200.00 

Total     misoelUateous 
income 

269.61 
16,000.36 

1,045.43 

1,969.34 

49.67 

10,000.00 

13,064.44 

1,935.92 

93,978.31 

79,247.46 

84.82 

12,206.82 
16,349.82 

269.51 
18,736.02 

1,045.43 

1,969.34 

49.67 

10,000.00 

13,064.44 

5,671.58 

93,978.31 

76,511.80 

00.36 

8,195.67 

12,706.19 

316.17 
16,946.93  . 

3,068.44 

10,000.00 
13,068.44 
3,878.49 
88,435.10 
71,804.34 

81.19 

6,926.76 

12,844.76 

316.17 

Gross     income     less 
operating    expenses 
Deductions  from  income: 
Taxes  on  real  and  per- 
sonal property 

Taxes  on  earnings  .... 

Interest  on  funded  debt 

Total  deductions 

Net  divisible   income 
Gross  operating  revenue  . 

Operating  expenses  *. 

Percentage    of    operating 
expenses  to  operating 
revenue  ........ ^ .. . 

17,780.26 

3,068.44 

10.000.00 
13,068.44 
4,711.82 
88,435.10 
70,971.01 

80.25 

Maintenance  of  way 

Maintenance  of  equipment 

6,360.66 
10,100.29 

Per  cent  of  gross  revenue 

$28,555.64 
30.38 

$20,901.86 
22.24 

$19,771.52 
22:36 

$16,450.95 
18.60 

[7]  Other  criticisiDS  of  the  accounting  methods  have  been 
made  by  the  chief  accountant.  It  is  evident  that  the  books,  in 
their  present  form,  are  unsuited  to  show  the  operating  accounts 
as  they  appear  in  the  classification  adopted  by  the  Commission  as 
of  July  1,  1914 ;  and  it  is  recommended  that  a  new  set  of  books 
be  opened  by  a  competent  auditor  which  will  contain  all  the  ac- 
counts necessary  to  furnish  correctly  the  information  now  re- 
quired in  the  annual  return.  Vouchers  should  also,  in  the  future, 
P.U.R.1916E. 
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be  issued  for  all  paynieuts,  should  be  in  sufficient  detail  to  explain 
the  transactions  involved,  and  should  be  approved  by  the  superin- 
tendent or  the  treasurer  of  the  company  before  payment  is  made. 

[8]  The  present  bookkeeper  of  the  company  receives  a  salary 
of  $10  a  weeky  and  an  additional  sum  of  about  $90  has  been  paid 
.  during  the  year  1916  for  services  in  connection  with  the  keeping 
of  the  books.  For  an  additional  expenditure  of  three  or  four 
hundred  dollars  a  year  the  services  of  a  bookkeeper  who  could 
properly  handle  the  accounts  of  this  small  company  could  easily 
be  obtained.  The  employment  of  a  competent  bookkeeper  would 
make  possible  various  economies  which  would  more  than  ofiFset 
the  additional  expenditure  required.  The  Commission  recom- 
mends that  such  an  appointment  be  made  as  soon  as  practicable, 
and  that  all  the  company's  current  books  of  account  be  kept  on  its 
premises  at  Foxborough.  A  correct  method  of  accounting  by 
public  service  companies  is  a  fundamental  requirement  for  proper 
public  regulation,  especially  where,  as  in  this  commonwealth,  the 
iiLvestmnt  rather  than  the  reproduction  cost  is  taken  as  the  con- 
trolling basis  for  fixing  rates. 

[9-13]  (6)  Maintenance  Expense. — It  was  urged  that  the 
maintenance  charges  of  the  company  have  been  abnormally  high 
during  the  past  few  years,  especially  in  1914,  and  that  they  are 
likely  to  decrease,  thus  leaving  a  larger  margin  available  for 
dividends.  The  returns  of  the  company  for  the  thirteen  years 
from  1902  to  1914,  inclusive,  and  advance  figures  furnished  by 
the  company  for  the  1915  year,  show  the  following  expenditures 
for  maintenance  of  way  and  structures  and  maintenance  of  equip- 
ment, stated  in  dollars  and  in  percentage  of  operating  revenue: — 

Table  D. 


Year. 


1902 

1903 

:904 

1905 

1906 

1907 

1908 

1909 

1910   (9  mos.) 

1911 

1912 

1913 

1914 

1015 

Averages  .... 

P.U.R.1915E. 


Maintenance 
of  way  and 
Structures. 


$  2,190.72 

2,723.47 

3,955.29 

14,287.89 

13,902.81 

7,256.42 

3,212.08 

4,15(J.09 

3,551.13 

10,tJ18.6J» 

11,883.09 

10,894.68 

12,205.82 

«,926.76 

7,607.49 


Maintenance 

of 
Equipment. 


$  3,655.45 

4,804.74 

11,160.22 

9,951.66 

11,442.32 

6,701.20 

2,796.22 

7,543.98 

8,782.51 

10,674.22 

14,022.75 

15,635.50 

16,340.82 

12,S44.76 

0,8(il.rtO 


Total. 


$  6,846.17 
7,528.21 
16,114.51 
24,239.56 
25,346.13 
13,067.62 
6,008.30 
11,700.07 
12,383.64 
21,292.91 
26,805.84 
26.530,18 
28,555.64 
19,771^2 
17,502.09 


Percent 


14.82 
13.76 
30.02 
43.60 
37.20 
20.22 
8.61 
15.66 
21.G8 
23.26 
28.70 
27.63 
30.38 
82.36 
24.43 
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It  appears  from  table  C,  given  above,  that  the  company's 
reports  for  the  years  1914  and  1915,  as  corrected  by  the  cliief 
accountant  of  the  Commission,  would  show  a  total  maintenance 
expense  for  1914  of  $20,901.86,  instead  of  $28,355.64,  and  for 
1915,  $16,450.95,  instead  of  $19,771.52,  as  reported  by  the  com- 
pany. While  it  has  been  impracticable  to  make  a  similar  detailed 
investigation  of  the  company's  accounts  for  previous  years,  there 
can  be  no  question  that  many  of  the  amounts  and  percentages 
which  appear  above  in  table  D  do  not  reflect  true  maintenance,  as 
they  include  expenditures  which  should  have  been  otherwise  class- 
ified. 

Twenty  per  cent  of  operating  revenues  is  sometimes  taken  as 
a  rough  estimate  of  the  proportion  necessary  to  cover  maintenance 
of  way,  structures,  and  equipment  and  depreciation  under  average 
conditions.  (See  the  discussion  of  this  question  in  the  Blue  Hill 
Case  decided  by  the  Commission  July  31,  1915.)  Upon  this 
assumption  it  would  seem  that  if  the  returns  of  the  Norfolk  & 
Bristol  were  connect,  it  had  made  adequate  provision  for  this  pur- 
pose. The  company's  returns,  however,  for  the  reasons  above 
stated,  cannot  be  considered  a  trustworthy  guide,  in  this  respect. 
Moreover,  this  test  applies  only  to  that  form  of  depreciation  which 
arises  from  wear  and  tear,  and  is  at  best  rough  and  inaccurate. 
It  is  particularly  questionable  when  applied  to  a  small  road  with 
relatively  low  gross  earnings. 

The  company  had  accumulated  no  depreciation  reserve,  as- such, 
imtil  1915,  when  the  sum  of  $2,167.49  was  charged  to  that  ac- 
count. The  returns,  however,  indicate  that  the  company  since 
the  date  of  the  last  bond  issue  [December  15,  1909]  has  made 
additions  and  improvements  to  its  property,  costing  $30,009  out 
of  surplus  earnings.*  This  amount,  as  well  as  the  smaller  amount 
charged  by  the  company  to  the  maintenance  account,  but  repre- 
senting in  fact  additions  and  improvements,  is  really  equivalent 
to  a  depreciation  reserve  fimd  so  long  as  it  remains  uncapital- 
ized ;  and  the  same  is  true  of  the  sinking  fund,  amounting  to  $6,- 
489.52,  which  has  been  set  aside  for  the  payment  of  the  outstand- 
ing bonds,  and  which  must  be  increased  at  the  rate  of  $2,000  per 
year  until  the  date  of  their  maturity,  in  1928.  The  report  of  the 
engineer  of  the  Commission,  already  referred  to,  estimated  the 
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depreciation  as  of  June  1,  1915,  at  $165,782.64,  divided  as  fol- 
lows : — 

Railway   $  88.566.37 

Equipment • 27,370.00 

Land,  buiidingB,  etc 49,846.27 

$165,782.64 

This  is  an  outside  estimate  based  on  observation  of  the  prop- 
erty. A  deduction  of  this  amount  from  $449,837.30,  the  en- 
gineer's estimate  of  total  cost,  would  make  the  depreciated  value 
$284,054.66,  As  compared  with  the  capitalization  of  $400,000, 
the  total  depreciation  on  this  basis  amounts  to  $115,945.34,  and 
this  amount  is  partially  ofFset  by  the  sinking  fund  of  $6,489.52 
and  the  depreciation  reserve  of  $2,167.49,  already  referred  to. 
Despite  the  fact,  therefore,  that  the  company,  out  of  its  total  net 
earnings,  has  paid  out  only  $6,000  in  dividends  to  its  stock- 
holders, and  has  apparently  turned  back  over  $30,000  into  the 
property,  it  appears  that  the  property  may  have  depreciated  in 
value  to  the  amount  of  nearly  $110,000  as  compared  with  the  in- 
vestment of  $400,000. 

The  accumulation  of  a  depreciation  reserve  or  surplus  fund 
equal  to  the  entire  amount  of  the  estimated  depreciation  is 
perhaps  more  than  good  business  policy  necessarily  requires ;  but 
the  evidence  demonstrates,  we  think,  that  while  the  Norfolk  & 
Bristol  has  made  -  ome  provision  for  depreciation,  it  has  not  made 
due  provision. 

The  inspection  department  of  the  Commission  reports  that  the 
track,  rolling  stock,  and  power  equipment  are  in  fair  condition. 
The  power  station,  it  appears,  is  not  only  well  designed  but  very 
well  maintained.  The  following  is  an  extract  from  a  report  of 
that  department  in  regard  to  track  conditions,  which  has  been 
made  a  part  of  the  record  of  the  case : 

"The  track  was  originally  built  in  1898  and  is  in  fair  condition 
generally.  The  records  of  the  company  in  regard  to  the  renewals 
of  ties,  poles,  etc.,  are  very  incomplete,  but  it  would  appear  that 
about  one  half  of  the  original  poles  are  still  standing,  and  it  seems 
probable  that  a  very  large  proportion  of  the  original  ties  are  still 
in  the  ground.  Practically  no  rails  and  only  a  small  proportion 
of  ,the  trolley  wire  have  been  renewed.  Some  parts  of  the  roaH 
bed  need  new  ballast." 

P.U.R.1915E. 
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The  department  estimates  about  $14,000  as  the  average  expen- 
diture which  should  henceforth  be  made  each  year  for  several 
yeairrf  to  come  "in  order  to  maintain  tracks  and  overhead  struct- 
ures in  a  safe  and  proper  condition/^ 

The  average  expenditure  of  the  company  for  maintenance  and 
depreciation  of  equipment  during  the  past  two  years  has  been 
about  $11,000.  We  are  of  the  opinion  that  an  annual  expenditure 
of  not  less  than  that  amount  is  necessary  in  the  future  in  order  to 
maintain  the  equipment  in  good  operating  condition.  It  may  be 
assumed,  therefore,  that  the  company  should  hereafter  expend 
about  $14,000  a  year  for  maintenance  of  way  and  structures,  and 
about  $11,000  for  maintenance  and  depreciation  of  equipment, 
which  would  represent  a  total  maintenance  expense  of  $25,000  a 
year.  The  importance  of  proper  expenditures  foiv  maintenance 
and  due  provision  for  depreciation  cannot  be  too  strongly  empha- 
sized. As  the  Commission  said  in  the  Middlesex  &:  Boston  Rate 
Case,  2  Mass.  P.  S.  C.  R.  p.  134  [1914] :  "Depreciation  is  as 
much  an  operating  charge  as  are  the  wages  of  motormen.  If 
ignored,  financial  ruin  is  certain  to  result/' 

The  corrected  returns  of  the  company  for  1914  and  1915,  given 
above  in  table  C,  show  for  the  year  of  1914  a  surplus  of  $5,671.58 
after  the  payment  of  maintenance  charges  to  the  amount  of  $20,- 
901.86,  and  for  the  year  1915  a  surplus  of  $4,711.82  after  the 
payment  of  maintenance  and  depreciation  charges  to  the  amount 
of  $16,450,95.  It  appears,  therefore,  that  if  the  company  had  ex- 
pended $25,000  a  year  for  maintenance  and  depreciation  during 
the  past  two  years  it  would  have  shown  a  deficit  for  that  period  of 
$2,263.79,  or  $1,131.89  a  year. 

In  order  to  make  up  this  deficiency  and  to  permit  of  a  6  per 
cent  return  to  its  stockholders,  the  company  must  show  an  increaee 
of  more  than  $13,000  over  its  average  net  earnings  for  the  past 
two  years.  If  it  be  assumed  that  a  reduction  of  the  company's 
automobile  expenses  and  a  proper  adjustment  of  its  relations  with 
the  Norwood,  Canton,  &  Sharon  Street  Railway  Company,  to- 
gether with  other  possible  economies  of  operation,  would  effect  a 
saving  of  about  $2,500  a  year,  the  company  would  appear  on 
this  basis  to  be  entitled  to  an  additional  revenue  of  something 
over  $10,000  a  year. 

It  was  urged  at  the  hearing  that  the  company  is  suffering  at 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


430  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

the  preseut  time  from  the  effects  of  a  period  of  financial  depres- 
sion, and  that  the  exigencies  of  a  temporary  situation  at  this  time 
ought  not  to  be  regarded  as  a  reason  for  permanent  increase  in 
rates.  There  is  some  force  in  the  contention.  In  its  report  on 
"Transportation  in  the  Metropolitan  District,"  made  to  the  gen- 
eral court  on  April  9,  1915,  the  Commission  said: — 

"In  the  first  place,  without  undertaking  to  analyze  or  pass  judg- 
ment upon  the  present  financial  condition  of  the  Boston  elevated 
company,  it  seems  clear  that  the  disturbance  in  general  business 
conditions  which  has  been  prevalent  makes  present  results  from 
the  operation  of  that  company  an  jantrustworthy  guide  as  to  its 
underlying  financial  strength.  It  would  be  imwise  to  base  any 
conclusion  as  to  the  need  for  a  revision  of  fares  upon  a  showing 
made  in  a  period  of  general  financial  depression,  and  still  more 
unwise  to  adjust  such  a  revision  to  the  apparent  exigencies,  if 
there  be  any,  of  a  situation  which  may  be  temporary  only." 

Broadly  speaking,  we  hold  that  the  normal  earning  power  of  a 
company,  so  far  as  it  can  be  ascertained,  should  in  general  be  the 
controlling  basis  in  adjusting  rates.  Abnormally  good  earnings 
in  times  of  special  prosperity  ought  not  to  be  taken  as  a  basis  for 
ordering  reductions  in  rates,  nor  should  abnormally  poor  earnings 
in  times  of  financial  depression  be  taken  as  a  basis  for  confirming 
increases. 

In  this  case,  however,  while  prevalent  financial  conditions  have 
no  doubt  been  one  reason  for  the  poor  showing  in  1914  and  1915, 
the  evidence  does  not  indicate  that  the  return  to  the  stockholders, 
allowing  for  depreciation  and  an  accumulation  of  proper  surplus 
funds,  would  have  been  adequate  if  the  earnings  had  been  more 
nearly  normal.  With  a  steady  increase  in  population  in  the  terri- 
tory served,  and  improving  business  conditions,  and  with  econo- 
mies in  operation  or  management,  it  is  possible  that  the  company 
could  in  the  future  earn  an  adequate  return  without  an  increase 
in  rates;  but  the  Commission  upon  the  evidence  would  not  be 
justified  in  refusing  an  increase  because  of  such  speculations. 
The  opportunity  to  reduce  rates  at  any  time  if  earnings  prove 
excessive  is,  of  course,  always  open. 

Upon  the  evidence,  therefore,  the  Commission  finds  that  the 
need  of  additional  earnings  has  been  demonstrated. 

P.U.R.lftl5E. 


Digitized  by  V:iOOQIC 


IN  RE  NORFOLK  &  B.  STREET  R.  CO. 


4S7 


The  Six  Cent  Fare. 

The  company  proposes  to  substitute  for  the  present  5-cent  fare 
a  6-cent  regular  cash  fare,  a  5^  cent  ticket  fare  at  all  hours  of  the 
day,  and  a  S-cent  workingmen's  ticket  fare  at  specified  hours  in 
the  morning  and  evening.  It  also  proposes  to  change  somewhat 
the  present  arrangement  of  fare  zones,  to  restrict  present  transfer 
privileges,  and  to  charge  1  cent  for  every  transfer  issued. 

The  company  has  estimated  the  additional  revenue  likely  to 
be  derived  from  these  changes  at  a  trifle  less  than  $10,000  per 
year.  The  estimate  is  based  on  the  fares  collected  in  the  year 
ended  December  13,  1914,  and  is  made  up  on  the  assumption  that 
the  changes  will  not  produce  a  decrease  in  traffic.  There  is  evi- 
dence that  this  assumption  is  likely  to  prove  incorrect  Data 
collected  by  the  Commission  show  that,  where  companies  have 
changed  from  5  to  the  6-cent  unit,  traffic  has  usually  fallen  oif. 
The  following  table  shows  the  number  of  revenue  passengers 
carried  by  such  companies  in  the  year  before  and  in  the  year 
after  tlib  change  was  made: 


Blue  Hill   

Boston  &  Worcester   

Brockton  &  Plymouth 

Concord,  Maynard,  &  Hudson 

Connecticut  Valley 

Lexington  &  Boston 

Newton  A,  Boston 


Before. 


1,680,543 
11,143,040 
2,256,320 
1,146,088 
3,714,765 
2,766,618 
1,402,385 


After. 


1,525,164 

10,481,902 

1,856,723 

960,621 1 
3,357,8578 
2,688,114 
1,316,947 


^5  mos.  at  5  cents;  7  months  at  6  cents. 
>3  mos.  at  6  cents;  9  months  at  6  cents. 

While  there  may  have  been  other  contributing  causes  in  certain 
of  these  cases,  this  table  supports  the  theory  that  a  6-cent  fare  de- 
creases traffic. 

It  is,  of  course,  impossible  accurately  to  forecast  the  result  of 
a  change  in  fares^such  as  is  proposed,  but  the  company's  estimate, 
apart  from  the  question  of  traffic,  seems  to  have  been  made  up  on 
reasonable  assumptions.  It  has  been  assumed,  for  example,  that 
40  per  cent  of  the  passengers  carried  will  use  the  workingmen's 
tickets  in  the  morning  and  evening,  and  that  25  per  cent  of  the 
remainder  will  use  the  5^  cent  tickets.  In  view  of  the  facts  above 
stated,  the  Commission  is  of  the  opinion  that  the  change  will  not 
result  in  an  increase  of  earnings  iu  excess  of  $10,000,  and  that 
P.U.R.1915K 
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it  is,  indeed,  most  unlikely  to  reach  that  point  Nor  do  we  feel 
that  such  an  increase,  upon  the  evidence,  is  unjust  or  unreason- 
able. So  far,  therefore,  as  the  essential  features  of  the  proposed 
new  schedule  are  concerned,  they  have  the  approval  of  the  Com- 
mission. 

The  Restrictions  vn  the  Location  Ormnts. 

[14]  It  has  already  been  stated  that  the  original  location 
grants  in  most,  if  not  all,  of  the  towns  in  which  the  road  operates, 
contain  clauses  restricting  the  fare  to  5  cents  for  any  ride  within 
the  limits  of  the  town.  The  clause  in  the  grant  in  the  town  of 
Walpole  (a  copy  of  which  has  been  made  a  part  of  the  record  of 
the  case)  reads  as  follows : 

"29.  The  rate  of  fare  shall  not  exceed  the  sura  of  5  cents  for 
any  distance  in  one  continuous  trip  within  the  limits  of  said  town 
for  any  passenger." 

Counsel  for  the  town  of  Walpole  have  asked  us  to  make  a  defi- 
nite ruling  with  respect  to  the  legal  force  and  effect  of  tys  provi- 
sion. The  question  was  fully  discussed  by  the  Commission  in  the 
Middlesex  &  Boston  Eate  Case,  2  Mass.  P.  S.  C.  R.  pp.  102-105 
[1914],  and  it  will  suffice  to  repeat  the  ruling  made  in  that  case: 

"The  Commission  rules  as  a  matter  of  law  that  any  alleged  con- 
ditions or  limitations  as  to  fares  contained  in  original  grants  of 
locations,  or  growing  out  of  agreements  or  attempted  agreements 
between  municipal  authorities  and  the  petitioning  railway  com- 
pany or  any  of  its  antecedent  constituent  corporations,  are  not 
valid  and  controlling  as  against  the  rate-making  power  now  vested 
in  this  Commission  by  the  Public  Service  act*' 

The  Minor  Changes* 

While,  as  above  stated,  the  essential  features  of  the  proposed 
new  schedule  have  the  approval  of  the  Commissi^,  the  case  is  not 
so  clear  in  regard  to  some  of  the  minor  changes  which  are  pro- 
posed. 

[15]  (1)  The  Charge  for  Transfers. — The  company  proposes 
to  make  a  charge  of  1  cent  for  every  transfer  issiied.  It  does  not 
estimate  that  the  total  revenue  from  this  source  will  exceed  $600 
per  year,  and  the  reason  for  charge  was  stated  by  the  super- 
intendent, Mr.  Perry,  as  follows  (record,  p.  83) : 

P.U.R.1916E. 
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Q.  Will  jou  tell  the  Commission  why  yon  want  to  charge  1 
cent! 

A.  We  want  to  put  a  cash  value  on  the  transfer  and  add  to  the 
revenue.  We  find  a  great  many  people  will  take  a  transfer  and 
not  use  it  They  simply  get  it  because  somebody  else  gets  one.  A 
great  many  times  you  will  see  transfers  in  the  street,  and  often 
you  will  find  them  on  the  ear  floors. 

Transfer  privileges  are  granted  because  of  the  necessity  of 
changing  cars  at  certain  points.  If  the  total  length  of  ride  which 
can  be  secured  by  the  use  of  such  a  priviliege  is  no  longer  than  can 
be  secured  upon  other  parts  of  the  system,  where  cars  are  routed 
through,  we  fail  to  see  justice  in  charging  for  the  transfer.  It 
would  mean  that  a  passenger  using  such  a  transfer  would  be  sub- 
ject to  two  additional  burdens  in  comparison  with  a  passenger  on 
a  through  route ;  first,  the  necessity  of  changing  cars  and  second 
the  charge  for  the  transfer.  In  this  case,  the  two  transfer  privi- 
leges which  the  company  proposes  to  grant  in  connection  with  the 
East  Walpole  branch  would  give  a  total  length  of  ride  of  3.1 
miles  in  one  direction  and  of  4.73  in  the  other.  These  distances 
are  about  the  same  as  the  distances  between  fare  limits  on  the 
main  line.  Under  these  circumstances  we  think  that  the  transfer 
charge  is  not  justified. 

[18]  (2)  The  Sale  of  Ticket  Books. — The  company  proposes 
to  sell  books  of  50  and  100  tickets,  good  at  all  hours  of  the  day,  at 
the  rate  of  6^  cents  each.  The  purpose  of  these  tickets,  presum- 
ably, is  to  encourage  traffic  and  give  persons  residing  on  the  line 
and  using  it  frequently  an  advantage  over  more  infrequent  users. 
Under  the  system  proposed,  however,  this  advantage  is  open  only 
to  persons  who  are  in  a  position  to  invest,  at  one  time  in  at  least 
50  of  those  tickets.  While  this  is  not  clearly  unreasonable,  we 
feel  that  it  is  desirable,  as  a  uniform  principle,  that  special  tickets 
like  these  should  be  made  available  upon  payment  of  a  compara- 
tively small  sum,  and  that  the  company  in  this  case  should  sell 
books  of  18  tickets  for  $1  as  well  as  books  of  50  tickets  for  $2.75. 
It  should  be  said  that  this  change  will  probably  have  the  effect  of 
increasing  the  use  of  these  tickets  and  of  reducing  to  that  extent 
the  increase  in  income  expected  by  the  company  from  the  new 
rates. 
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[17]  (3)  The  Change  in  Fare  Zones  and  Abolition  of 
Transfer  Privileges. — The  company  proposes,  in  the  first  place, 
to  reduce  the  mimber  of  fare  zones  on  the  Wrentham  branch  from 
two  to  one,  and  to  abolish  the  present  transfer  privileges  between 
the  Mansfield-Foxborongh  and  Foxborough-Walpole  town  lines 
and  the  Wrentham  town  line,  believing  that  the  distance  from 
Foxborough  to  Wrentham  is  "not  long  enough  to  justify  that  con- 
tinuing as  a  two-fare  zone  at  6  cents'*  (record,  p.  136).  This 
change,  we  think,  is  reasonable.  The  reduction  in  the  number  of 
zones  fairly  offsets  the  loss  of  transfer  privileges. 

In  the  second  place,  the  company  proposes  to  abolish  the  present 
fare  zone  from  the  Mansfield-Foxborough  to  the  Foxborough-Wal- 
pole town  line,  and  also  to  do  away  with  the  present  transfer 
privilege  between  the  Foxborough-Walpole  town  line  and  Dia- 
mond street,  Walpole,  on  the  East  Walpole  branch.  It  appears 
that  these  changes  will  have  a  trifling  effect  upon  the  company's 
revenue,  and  that  they  are  proposed  largely  from  the  point  of  view 
of  convenience.  The  necessity  for  them  has  not,  in  the  opinion  of 
the  Commission,  been  sufficiently  demonstrated.  If  in  the  future, 
the  company  wishes  to  make  these  changes,  and  believes  that  it 
can  present  to  the  Commission  convincing  reasons  therefor,  the 
opportunity  is,  of  course,  open  at  any  time. 

ORDER. 
Notice  of  the  Norfolk  &  Bristol  Street  Railway  Company  rehtive 
to  increase  in  rates  of  fares  and  adjustment  of  fare  limits  and 
transfer  privileges. 

It  appearing  that  on  April  27,  1915,  an  order  was  entered  sua- 
pending  until  June  1,  1916,  the  rates  and  charges  stated  in  the 
schedule  described  in  said  order ;  and  that  said  rates  and  charges 
were  further  suspended  to  August  30,  1916,  by  successive  orders 
dated  respectively  May  25,  1915,  June  28,  1915,  and  July  29, 
1915 ;  aud- 
it further  appearing  that  a  full  investigation  of  the  matters 
and  things  involved  has  been  had,  and  that  the  Commission  on  the 
date  hereof  has  made  and  filed  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby  referred 
to  and  made  a  part  hereof ;  it  is — 

Ordered  that  the  Norfolk  &  Bristol  Street  Railway  Company 

P.U.R.1915E. 
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be  hereby  notified  and  required  to  establish  on  all  its  lines,  within 
thirty  days  of  the  date  hereof,  upon  not  less  than  five  days'  notice 
to  the  Commission  and  the  general  public  by  filing  and  posting  in 
a  conspieuoufi  manner  in  its  waiting  rooms  and  cars,  in  the  man- 
ner prescribed  in  §  20  of  chapter  784  of  the  Acts  of  1913,  a 
schedule  readjusting  its  rates  and  fare  limits  for  the  transporta- 
tion of  passengers  in  accordance  with  its  petition  filed  with  this 
Comnaiasioii  on  March  12,  1915,  and  modification  thereof  filed 
June  29, 1915  (providing  for  the  issue  of  certain  limited  tickets), 
except  in  the  following  particulars : 

1.  Substitute  in  lieu  .of  the  proposed  one  hundred-ride  ticket 
book  for  $5.50,  a  strip  or  book  of  eighteeja  tickets  to  be  sold  for 
$1,  each  ticket  to  be  good  for  one  6H*ent  cash  fare  at  any  time. 

2.  Continue  the  existing  fare  zone  between  the  Walpole-Fox- 
borough  town  line  and  the  Eoxborough-Manisfield  town  line. 

3.  Eliminate  the  proposed  charge  for  transfers. 

4.  Continue  the  existing  transfer  arrangement  between  the  cor- 
ner of  Beach  and  North  streets  in  the  town  of  Foxborough  and 
the  comer  of  East  and  Diamond  streets  in  the  town  of  Walpole. 

Itis— 

Further  ordered  that  the  Norfolk  &  Bristol  Street  Eailway 
Company  be  and  is  hereby  notified  and  required  to  cancel  the 
rates  and  charges  and  changes  of  fare  limits,  and  transfer  privi- 
leges  stated  in  the  schedule  specified  in  said  orders  of  suspension, 
so  far  as  they  are  inconsistent  with  the  basis  of  fares  herein 
prescribed. 
,  It  is— 

Further  ordered  that  a  copy  of  this  order  be  filed  with  said 
schedule  at  the  office  of  the  Commission,  and  a  copy  hereof  be 
forthwith  served  upon  the  Norfolk  &  Bristol  Street  Bailway 
Company. 


TEXj^B  court  of  CRIMINAIj  APPEAIiS. 

EX  PARTE  SULLIVAN. 

[Na  8506w] 
(—  Tex.  Crim.  Rep.  — ,  17S  8.  W.  637.) 

AuUnnoUie9'^  Jitneys '^License  fee -^  Occupation  tax. 

1.  A  license  fee  of  $10  per  annum  for  a  5-pa8Benger  jitney  requiring 
P.U.R.1915E. 
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constant  police  suryeillance,  exacted  under  an  ordinance  enacted  under 
express  charter  authority  which  does  not  authorize  the  levying  of  an 
occupation  tax,  ia  not  an  occupation  tax  and  is  not  unreasonable  in 
amount,  although  a  license  receipt  is  headed  "City  Occupation  Tax," 
where  the  receipt  was  issued  under  a  different  automdbile  ordinance  oa 
an  old  blank  showing  on  its  face  that  it  waa  the  form  used  in  issuing 
a  liquor  tax  license. 
Automobiles^ Jitneys '^Lioenae  ordinance'^ Who  may  q^eaUon  va- 
lidity. 

2.  An  operator  of  a  jlteejr  cannot  b«  heard  to  eomplaki  that  a 
license  fee  ▼arying  from  $10  to  $30  according  to  the  number  of  paasen- 
gers  carried  in  a  car  is  an  occupation  tax  as  to  the  larger  fees,  where 
he  ia  in  the  $10  class,  and  it  does  not  appear  that  any  jitney  within  a 
higher  class  has  ever  applied  for  a  license.- 

Automohitea -^  Jitneye '^  Operation  under  public  automebUe  license. 

3.  A  lieense  to  operate  a  public  automobile  under  an  ordinance 
perdcribing  regulations  prior  to  the  advent  of  jitneys  does  not  authorise 
the  operation  of  a  jitney  under  a  subsequent  ordinance  prescribing  more 
stringent  regulations  for  such  vehicles  and  charging  a  greater  license 
fee,  especially  where  the  latter  ordinance  provides  for  a  refund  on  the 
surrender  on  the  unexpired  portion  of  the  prior  license. 

Automobiles  —  JUneys  —  Ordinance  —  Indemnity  insurance, 

4.  Under  a  charter  giving  a  city  control  of  its  streets,  with  power 
to  regulate  the  use  thereof  by  v^icles  carrying  passengers  for  hire, 
and  charging  it  with  the  duty  to  enforce  its  police  power  to  protect  the 
life  and  property  of  its  inhabitants,  it  has  power  to  pass  an  ordinance 
requiring  an  operator  of  a  jitney  to  procure  a  contract  from  some  insur- 
ance corporation  indemnifying  his  liability  for  injury  to  persons  other 
than  passengers  and  to  property,  where  a  large  number  of  accidentB 
have  oocmrred  from  the  operation  of  jitneys. 

Constitutional  law -^ Jitneys'^ Class  legislation, 

5.  An  ordinance  does  not  unjustly  discriminate  against  an  operator 
of  a  jitney  in  requiring  him  to  procure  a  contract  from  some  insurance 
corporation  indemnifying  his  liability  for  accidents,  while  street  car 
companies  and  the  driver^  of  ordinary  hacks  and  automobiles  are  not 
required  to  procure  such  insurance. 

Automobiles'- Jitneys '-Indemnity   innttrance  —  Corporation   or  per^ 
son. 

6.  An  ordinance  requiring  an  operator  of  a  jitney  to  procure  a 
contract  from  some  insurance  corporation  indemnifying  his  liability  for 
accidents  is  not  unreasonable  or  oppressive  in  not  permitting  him  to 
procure  a  contract  from  a  person,  where  it  does  not  appear  that  there 
is  only  one  corporation  that  will  issue  such  a  contract,  and  where  the 
city  has  had  unsatisfactory  experience  with  personal  surety  bonds. 

Automobiles'^ Jitneys-^ Operation  off  of  selected  ro%Ue, 

7.  An  ordinance  is  not  unreasonable  in  prohibiting  the  operation 
of  a  jitney  off  of,  or  away  from,  a  selected  route  and  termini,  where 
the  operator  makes  the  selection  and  may  apply  to  the  city  for  a  ebaasge 
in  the  route  or  termini  at  any  time. 

P.U.R.1915E. 
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8.  An  ordinance  is  not  unreasonable  in  requiring  the  operation  of 
a  jitney  for  not  less  than  twelve  consecutive  hours  out  of  twenty-four, 
where  it  is  customary  for  jitney^s  to  operate  on  an  average  of  fifteen 
hours  a  day,  and  the  ocdinanoe  exoepts  Sundays,  a  reasonable  time  for 
meals,  and  time  in  case  of  aocidents,  breakdowns,  or  other  casualties. 

AutomohileM'^ Jitneys'- License  ordinance -^ Who  mag  question  va- 
lidity. 

9.  An  operator  cannot  attack  the  provisions  of  an  ordinance  that 
an  application  for  a  license  to  operate  a  Jitney  over  a  partieular  route 
may  be  granted  as  applied  for,  or  in  a  modified  form,  or  be  refused  under 
certain  conditions,  where  he  has  made  no  application  for  a  license. 

AutomohileS'^  Jitneys —  Restricting    number    operating    on    street  — 
Monopoly, 

10.  A  lioenM  ordisaaee  permitting  the  refusal  of  an  applieation  for 
a  licenoe  to  operate  a  jitney  over  a  particular  route  is  not  unlawful 
or  unreasonable,  or  obnoxious  to  constitutional  or  statutory  provisions 
against  monopolies,  where  it  would  be  dangerous  or  hazardous  to  public 
safety  if  there  was  no  limitation  to  the  number  of  jitn<^s  operating 
«n  a  street. 

(Davidson,  J.,  dissenting.) 

[liay  5,  1915.] 

Application  by  I.  W.  Sullivan  for  a  writ  of  habeas  corpus 
and  discharge  thereunder  from  custody  under  a  conviction  for  a 
violation  of  an  ordinance  regulating  jitneys;  denied. 

Appearances :  C.  E.  Farmer  and  H.  D.  Payne  for  appellant ; 
H.  C.  McCart,  Corp.  Counsel,  of  Ft.  Worth,  for  city  of  Ft. 
Worth;  Marshall  Spoonts,  Co.  Atty.,  C.  E.  Bowlin,  and  S.  L. 
Sauuiels,  and  C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

Prendergast,  P.  J.,  delivered  the  opinion  of  the  court: 
This  is  an  application  by  Mr.  Sullivan  for  a  writ  of  habeas 
corpus  and  discharge  thereunder. 

He  shows  that  he  was  convicted  in  the  corporation  (city)  court 
of  Ft.  Worth  on  a  complaint  charging  that  he  violnted  ordinance 
Xo.  448  of  said  city  regulating  motor  busses,  commonly,  and  for 
convenience  herein,  called  "jitneys,"  hereinafter  copied,  in  that : 
(1)  He  failed  to  pay  the  license  fee  of  $10  required  for  operating 
said  vehicle  before  doing  so,  and  also;  (2)  that  he  so  operated  it 
without  fir^t  procuring  an  indemnity  contract  from  some  solvent 
insurance  company;  that  he  was  fined  $10  in  the  corporation 
court;  that  he  appealed  therefrom  to  the  county  court  where  he 
was  again  fined  $10,  from  which  no  appeals  lies.    He  was  held  in 
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custody  by  the  sheriff,  under  a  proper  commitment  under  said 
conviction.  He  attacks  said  ordinance  as  unconstitutional  and 
void  for  many  reasons.  The  application  is  before  us  on  agreed 
facts.  In  order  to  properly  discuss  the  material  questions,  it  will 
be  necessary  to  state,  more  or  less,  the  charter  provisions  of  the 
city,  the  ordinance  attacked,  and  others  bearing  on  the  subject, 
and  the  agreed  facts. 

The  charter  of  the  city  of  Ft.  Worth  is  a  special  act  of  the 
legislature,  approved  and  in  effect  March  10,  1909  (Special 
Laws,  p.  227),  and  was  incorporated  as  a  city  of  more  than  10,- 
000  inhabitants,  with  the  commission  form  of  government.  It 
was  stated  and  agreed  orally,  when  the  case  was  submitted,  that 
the  city  now  has  a  population  of  about  100,000.  The  act  pre- 
scribes it  shall  be  taken  and  held  a  public  law,  and  requires  that 
all  courts  shall  take  judicial  knowledge  of  the  contents  and  pro- 
visions thereof.  Page  287.  The  charter  says:  The  governing 
body  of  the  city  shall  consist  of  a  board  of  commissioners,  com- 
posed of  a  mayor  and  five  commissioners.  Among  others^  are 
these  charter  provisions : 

"The  Board  of  Commissioners  of  said  city  shall  be  vested  with 
the  power  and  charged  with  the  duty  of  making  all  laws  or  ordi- 
nances not  inconsistent  with  the  Constitution  of  the  state,  touch- 
ing every  object,  matter,  and  subject  within  the  local  government 
instituted  by  this  act."    Page  238. 

"The  Board  of  Commissioners  shall  have  the  power  to  pass, 
amend,  or  repeal  all  ordinances,  rules,  and  police  regulations  not 
contrary  to  the  laws  and  Constitution  of  this  state,  for  the  good 
government,  peace,  and  order  of  the  city  and  the  trade  and  com- 
merce thereof,  that  may  be  necessary  or  proper  to  carry  into  effect 
the  powers  vested  by  this  charter  in  the  corporation,  the  city 
government  or  any  department  or  oflScer  thereof ;  to  enforce  the 
observance  of  all  such  rules,  ordinances,  and  police  regulations, 
and  to  punish  violations  thereof  by  fines,  penalties,  and  costs ;  but 
no  fine  or  penalty  shall  exceed  two  himdred  dollars  ($200)." 
Page  281. 

"Said  city  of  Ft.  Worth  shall  have  the  power:  ...  To 
enact  and  enforce  ordinances  necessary  to  protect  health,  life,  and 
property,  and  to  prevent  and  summarily  abate  and  remove  nui- 
sances of  all  kinds  and  descriptions,  and  to  preserve  and  enforce 

P.U.R.IQIGE. 


Digitized  by  V:iOOQIC 


EX  PARTE  SULLIVAN.  446 

the  good  government^  order,  and  security  of  said  city  and  of  ito 
inhabitants,  and  have  and  enjoy  general  police  powers  of  a  city ; 
and  the  enumeration  of  other  powers  elsewhere  herein  and  the 
specifications  of  same  shall  not  be  regarded  as  limitations  upon 
the  general  powers  herein  conferred  upon  the  city  by  this  section." 
Page  276. 

"The  Board  of  Commissioners  shall  have  power  to  lay  out, 
establish,  open,  alter,  widen,  lower,  extend,  grade,  narrow,  care 
for,  pave,  supervise,  maintain  and  improve  streets,  alleys,  side- 
walks, squares,  parks,  public  places,  and  bridges,  shall  have  the 
exclusive  power  and  control  over  the  same,  and  shall  have  the 
power  to  vacate  and  close  the  same ;  .  •  •  and  to  prevent  the 
encumbrance  thereof  in  any  manner,  and  to  protect  the  same  from 
any  encroachment  or  injury,  .  .  .  and  to  abate  and  punish 
any  obstructions  and  encroachments  thereof.  ...  To  pre- 
vent the  encumbering  of  the  streets,  alleys,  sidewalks,  and  the 
public  grounds  with  carriages,  wagons,  carts,  haclps,  buggies,  or 
any  vehicle  whatever."    Pages  246,  247. 

Section  2,  chap.  4,  p.  248,  provides  the  Commissioners  shall 
have  power,  by  ordinance  or  otherwise,  to  regulate,  within  the 
city,  the  speed  of  locomotives,  trains,  street  cars,  vehicles,  and 
animals ;  to  require  street,  electric,  and  steam  railway  companies 
to  maintain,  in  good  repair,  and  properly  drain  that  part  of  the 
area  of  the  streets  occupied  by  them,  and  to  coinstruct  and  keep  in 
good  repair  bridges,  crossings,  and  culverts  over  and  upon  all 
drains  or  ditches  on  streets  occupied  by  them;  to  require  such 
companies  to  grade  and  pave  and  keep  in  good  repair,  with  the 
same  material  with  which  the  remainder  of  the  street  is  paved,  the 
width  of  their  tracks  and  between  them,  their  switches  and  turn- 
outs, and  a  reasonable  distance  outside  and  next  to  the  rails  of 
said  tracks,  not  to  exceed  18  inches.    Section  8,  p.  276,  provides: 

'^The  Board  of  Commissioners  shall  have  power  by  an  aasese<> 
ment  of  taxes  for  said  purpose  or  otherwise,  to  require  any  street 
or  electric  railway  company  .  *.  .to  bear  its  reasonable 
share  of  the  expenses  of  sprinkling  or  sweeping  such  portions  of 
any  street  or  alley  as  are  traversed  by  its  lines.  The  Board  of 
Commissioners  shall  have  power  to  compel  all  street  railway  com- 
panies to  supply  ample  accommodations  for  the  safe  and  conven- 
ient travel  of  the  people  on  the  streets  where  their  tracks  may  run 
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in  the  vicinity  thereof,  and  to  compel  said  railway  companies  to 
furnish  ample,  safe,  comfortable,  and  convenient  cars  for  trans- 
portation of  passengers,  and  to  make  such  other  r^^lations  as 
may  by  them  be  deemed  necessary  for  the  safety,  convenience, 
and  health  of  the  public  in  the  running  of  street  cars." 

Section  16,  chap.  9,  p.  279,  gives  the  city  power  and  authority: 

*'To  provide  for  license  fees,  police  tax,  and  surveillance,  and 
generally  to  regulate  hackmen,  draymen,  omnibus  drivers,  bag- 
gage wagon  drivers,  and  drivers  and  owners  of  vehicles  of  every 
kind  following  a  public  vocation  or  lending  their  vehicles  for  such 
purpose,  and  all  others  pursuing  like  occupations,  with  or  without 
vehicles  and  to  prescribe  their  compensation,  and  to  make  it  a 
misdemeanor  for  any  person  to  attempt  to  defraud  them  of  any 
legal  charge  for  services  rendered,  and  to  provide  and  regulate 
public  stands  for  veliicles  and  to  prohibit  the  standing  of  such 
vehicles  or  horses  at  other  than  such  places,  and  to  regulate  and 
provide  a  police  tax,  and  to  license  and  restrain  runners  and 
drummers  for  railroad  vehicles  of  any  kind  to  hotels,  public 
houses,  or  any  other  places  whether  of  like  or  unlike  kind. 

Section  19,  p.  258,  gives  the  city  power  to  levy  one  half  what 
the  state  does  on  every  occupation,  etc,  and  provides:  "That 
nothing  herein  shall  be  construed  to  prevent  the  city,  in  the  use 
of  its  police  power,  from  prescribing  license  fees  or  police  tax 
necessary  and  proper  to  enable  the  city  to  exercise  proper  police 
surveillance  over  all  persons,  firms,  or  corporations  or  calling 
subject  to  same." 

Under  proper  power,  authority,  and  duty,  in  1908,  the  city 
duly  passed  ordinance  No.  65.  Its  caption  in  a  general  way  states 
its  objects.    It  is : 

^^An  Ordinance  Providing  for  the  Licensing  of  Carriages, 
Hacks,  Omnibusses,  Automobiles,  and  Other  like  Public  Vehicles 
Operated  for  Hire  within  the  City  of  Fort  Worth,  Prescribing 
the  Rate  of  Charges  That  Shall  Be  Made  by  the  Owners  or 
Custodians  thereof  for  the  Transportation  of  Pa^engera,  and 
Making  It  the  Duty  of  the  Person  Conducting  or  Operating  Such 
Vehicle  to  Keep  the  Said  Kate  of  Chaises  Conspicuously  Posted 
upon  or  about  Suoh  Vehicle,  and  Providing  a  Penalty  to  Charge 
or  Collect  Fares  in  Excess  of  Said  Rate  of  Charges  and  Prescrib- 
ing a  Penalty  against  Any  Person  Who  Shall  Fraudulently  Ob- 
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tain  Conveyance  on  Such  Vehicle  and  Jail  or  Bef  iifie  to  Pay  there- 
for. 

This  ordinance  made  no  mention  of  street  car  companies  and 
did  not  undertake  to  regulate  street  cars.  On  July  11,  1914,  the 
city  passed  an  ordinance,  No.  421,  and  one  week  later  passed 
another,  No.  422,  amending  and  substituting  certain  sections  of 
421,  the  two  together,  in  effect,  making  one  ordinance  The  cap- 
tion of  that  ordinance  is : 

"An  Ordinance  to  Regulate  the  Use  of  the  Public  Streets  and 
Highways  of  the  City  of  Fort  Worth  by  Horses,  Mules,  Street 
Cars,  Vehicles  of  All  Kinds  and  Pedestrians,  Establishing  Reg- 
ulations as  to  the  Transportation  of  Merchandise  and  Other 
Property  over  and  upon  Such  Streets  and  Highways,  and  for  the 
Movement,  Stopping  and  Standing  of  Street  Cars,  Pedestrians, 
and  Vehicles  of  All  Kinds  in  the  Streets,  Highways,  and  Other 
Public  Places,  and  Repealing  All  Ordinances  and  Parts  of  Ordi- 
nances in  Conflict  herewith  and  Fixing  Penalties  for  the  Viola- 
tion hereof." 

This  ordinance  is  quite  comprehensive,  undertaking  to  regulate, 
and  minutely  regulating^  the  use  of  all  such  vehicles  and  persons 
operating  them,  and  the  streets  by  them,  as  was  necessary  and 
proper  under  the  facts  and  conditions  of  things  as  they  then 
existed  in  said  city,  specially  naming  automobiles  as  included 
therein.  As  we  understand,  none  of  the  provisions  of  said  ordi- 
nances 65  or  421,  422,  are  attacked  by  the  applicant  On  Feb- 
ruary 15, 1915,  the  city  amended  §  1  of  said  ordinance  65  so  that 
that  section  was  then  made  to  read  as  follows: 

'^Section  1.  That  hereafter  all  persons  operating  carriages, 
hacks,  onmibusses,  automobiles,  or  other  vehicles  within  the  city 
of  Fort  Worth,  for  the  purpose  of  carrying  passengers  for  hire, 
shall  first  obtain  a  permit  from  the  Board  of  City  Commissioners 
in  writing  therefor,  stating  in  such  application  the  name,  street 
address,  age  of  the  operator,  period  of  experience  of  such  operator 
in  the  operation  of  puUic  vehicles,  the  character  of  business  en- 
gaged in  by  such  applicant,  whether  such  perscm  is  addicted  to  the 
use  of  intoxicating  liquprs  or  the  use  of  morphine,  cocaine  ov 
opium  or  any  other  drug  caleulat(ed  to  affect  the  physical  strength 
or  mind  of  the  operator,  and  shall  also  state  whether  such  appli- 
cant is  deaf  or  partially  deaf,  or  is  nearsighted,  or  is  laboring 
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under  any  other  physical  infirmity  or  afflicted  with  any  disease 
of  any  kind,  and  that  said  application  shall  also  state  whether  the 
said  applicant  has  ever  been  convicted  of  any  violation  of  the 
traffic  ordinance  of  the  city  of  Fort  Worth,  and  shall  also  state 
the  place  of  residence  of  the  applicant  for  a  period  of  at  least  five 
years  prior  to  the  date  of  making  such  application,  and  the  char- 
acter of  business  engaged  in  by  such  applicant. 

"That  if  the  Board  of  City  Commissioners  are  satisfied  with 
the  application,  they  shall  order  the  assessor  and  collector,  of 
taxes  to  issue  a  permit  to  the  person  applying  therefor,  and  such 
person  shall  be  entitled  to  said  permit  or  license  for  the  period  of 
twelve  months  upon  paying  to  the  assessor  and  collector  of  taxes 
the  amount  of  three  ($3.00)  dollars  for  each  carriage,  hack, 
omnibus,  automobile,  or  other  vehicle  used  by  him;  provided, 
however,  that  said  Board  of  City  Commissioners  shall  in  no  event 
be  compelled  to  order  the  issuance  of  any  license  within  less  than 
ten  days  after  the  presentation  of  the  application  therefor  to  said 
Board;  provided,  it  shall  not  be  lawful  to  operate,  under  the 
license  hereinabove  provided  for,  any  motor  bus,  as  the  same  is 
defined  in  ordinance  No.  448,  passed  by  the  Board  of  City  Com- 
missioners of  the  city  of  Fort  Worth  on  the  15th  day  of  February, 
A.  D.  1915." 

While  this  is  §  1  of  ordinance  65,  we  understand  that  it  was  in 
tended  to  apply  and  does  apply,  to  all  persons  or  drivers  of  all 
motor  busses  or  "jitneys,"  as  well  as  to  all  the  other  vehicles 
mentioned.  We  do  not  understand  that  the  applicant  in  any  way 
attacks  said  amended  §  1.  The  other  provisions  of  said  ordinance 
6*6  and  of  ordinances  421,  422,  are  numerous  and  quite  lengthy. 
We  deem  it  unnecessary  to  here  quote  any  of  them.  They  in  no 
way  require  the  street  car  companies  to  take  out  any  license  or 
insurance  whatever  to  run  and  operate  street  cars ;  nor  do  they 
require  the  operators  of  any  of  the  other  vehicles  to  procure  any 
insurance  or  indemnity  as  a  prerequisite  to  operating  any  such 
vehicle.    They  are  silent  as  to  these  matters. 

Thus  matters  stood  until  the  advent  of  the  "jitneys,"  which 
occurred  in  January,  1016.  Their  advent  and  operation  created  a 
state  of  fact  entirely  different  from  what  had  existed  theretofore. 
This  necessitated,  as  the  city  deemed  it,  the  passage  of  an  ordi- 
nance to  specially  regulate  them,  which  resulted  in  the  passage 
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of  ordinance  448  on  February  15,  1915,  We  now  copy  tke  cap- 
tion and  said  ordinance  44S  and  the  agreed  facts  pertaining  there- 
to: 

"Ordinance  448.  An  Ordinance  Defining  a  'Motor  Bus/  " 
providing  that  it  shall  be  necessary  to  take  out  a  special  license 
for  the  operation  of  the  same  and  the  provisions  under  which  a 
special  license  may  be  issued;  regulating  the  running  of  motor 
busses  within  the  city  limits  of  the  city  of  Ft.  Worth ;  providing  a 
penalty  for  the  unlawful  operation  thereof,  and  declaring  the  un- 
restricted operation  of  said  motor  busses  to  be  a  nuisance  and  un- 
lawful, 

"Section  1,  Unless  it  appears  from  the  context  that  a  different 
meaning  is  intended,  the  following  words  shall  have  the  meaning 
attached  to  them  by  this  section : . 

"(a)  The  word  Street'  shall  mean  and  include  any  street,  alley, 
avenue,  lane,  public  place,  or  highway,  within  the  city  limits  of 
the  city  of  Fort  Worth. 

"(b)  The  words  'motor  bus'  shall  mean  and  include  any  auto- 
mobile, automobile  truck,  or  truckless  motor  vehicle  engaged  in 
the  business  of  carrying  passengers  for  hire  within  the  city  limits 
of  the  city  of  Ft.  Worth,  which  is  held  out  or  announced  by  signs, 
voice,  writing,  device,  or  advertisemeaat  to  operate  or  run,  or 
which  is  intended  to  be  operated  or  run,  over  a  particular  street 
or  route  or  to  any  particular  or  designated  point,  or  between 
particular  points,  or  to  or  within  any  designated  territory,  dis- 
trict or  zone. 

"(c)  The  word  'person'  shall  include  both  singular  and  plural, 
and  shall  mean  and  embrace  any  person,  firm,  corporation,  associ- 
ation, partnership  or  society. 

"Sec.  2.  No  person  shall  run  or  operate  or  cause  to  be  run  or 
operated  a  motor  bus  within  the  city  limits  of  the  city  of 
Ft.  Worth  without  first  obtaining  a  license  therefor;  and  no 
license  certificate  shall  be  issued  until  and  unless  the  person  so 
desiring  to  operate  such  motor  bus  shall  file  with  the  city  secre- 
tary of  the  city  of  Ft.  Worth  an  application  in  writing  for  a 
license;  which  said  application  shall  state: 

"(a)  The  type  of  motor  car  to  be  used  as  such  motor  bus. 

"(b)  The  horse  power  thereof. 

"(c)   The  factory  number  thereof. 
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"(d)  The  county  license  number  thereof. 

"(e)  The  seating  capacity  thereof,  according  to  its  trade  rat- 
ing. If  the  motor  car  has  been  adopted  for  use  as  a  bus,  either  by 
converting  a  freight  carrying  truck  into  a  passenger  carrying 
vehicle,  or  by  reconstruction  modifying  or  adding  to  the  body  or 
seating  arrangements  of  a  passenger  carrying  motor  car,  a  state- 
ment of  its  seating  capacity  shall  be  added. 

"(f)  The  name  and  age  of  each  of  the  persons  to  be  in 
immediate  charge  thereof  as  driver. 

"(g)  The  termini  between  which  each  motor  bus  is  to  be  oper- 
ated and  the  street  or  streets  over  which  such  motor  bus  is  to  be 
run,  both  going  and  reluming. 

"The  city  secretary  of  Ft.  Worth  shall  refer  such  application 
to  the  Board  of  City  Commissioners  of  the  city  of  Ft.  Worth,  at 
its  next  regular  meeting,  occurring  not  less  than  thirty-flix  hours 
after  such  filing,  together  with  the  recommendations  thereon. 
The  Commission  may  grant  such  application  for  license  as  filed, 
or  grant  the  same  in  modified  form,  or  if  any  such  person  desig- 
nated in  subdivision  (f )  of  this  section  be  not  qualified  as  to  age, 
experience,  or  otherwise,  to  be  in  the  opinion  of  the  Commis- 
sioners an  unfit  person  to  operate  such  motor  bus,  or  if  the  motor 
car  described  in  the  operation  of  the  particular  motor  bus  or  motor 
busses  over  the  route  designated  by  reason  of  existing  traffic  con- 
ditions would  be  dangerous  or  hazardous  to  public  safety,  or  if 
said  application  be  not  in  compliance  with  the  provisions  of  this 
ordinance,  the  Board  of  Commissioners  may  refuse  same. 

"Upon  the  granting  of  such  application  as  filed  or  modified, 
and  the  payment  of  the  required  license  fee,  and  the  filing  with 
him  of  the  indemnity  contract  herein  provided  for,  properly 
approved  by  the  Commissioner  of  Fire  and  Police,  the  city  asses- 
sor and  collector  shall  issue  a  certificate  of  license  to  operate,  or 
cause  to  be  operated  the  motor  bus  described,  between  the  termini 
stated,  and  between  no  other  termini,  provided  that  the  termini 
stated  in  such  certificate  may  thereafter  be  altered  by  order  of  the 
Board  of  City  Commissioners  of  the  City  of  Ft.  Worth  in  its  dis- 
cretion, upon  the  application  of  the  person  holding  such  license, 
for  which  change  a  fee  of  50  cents  shall  be  charged  and  collected. 

"Sec.  3.  The  license  fees  herein  provided  for  are  fixed  as  fol* 
lows: 
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'Tor  each  motor  bus  with  a  seating  capacity  of  five  (5)  or  less 
persons,  including  the  driver,  $10  per  year ;  for  each  motor  bus 
with  a  seating  capacity  of  seven  (7)  or  less  but  more  than  five  (5) 
persons,  including  the  driver,  $20  per  year ;  for  each  motor  bus 
capable  of  seating  more  than  seven  (7)  persons,  including  the 
driver,  $30  per  year. 

"Sec.  4.  The  license  herein  provided  for  shall  be  good  and  in 
force  and  effect  oiily  for  the  calendar  year  in  which  same  are 
issued.  If  a  license  be  issued  covering  a  period  of  less  than  one- 
half  calender  year  then  the  fee  for  same  shall  be  only  half  the  fee 
provided  herein.  License  for  succeeding  years  shall  be  procured 
and  license  fees  paid  before  expiration  of  current  year,  but  the 
owners  of  all  auto  busses  now  being  operated  shall  have  ten  days 
after  the  taking  effect  of  the  ordinance  to  procure  license  and  in- 
demnity contract  as  hereinafter  provided,  and  to  comply  with  the 
further  provisions  of  this  ordinance. 

"Sec.  5.  It  shall  be  unlawful. 

"(a)  To  drive  or  operate  or  cause  to  be  driven  or  operated  any 
motor  bus  upon  or  along  any  street  unless  there  is  in  force  and 
effect  a  valid  license  as  prescribed  in  this  ordinance  for  the  oper- 
ation of  such  motor  bus. 

"(b)  To  stop  any  motor  bus,  or  to  permit  such  motor  bus  to 
remain  standing  upon  any  street  for  the  purpose  of  loading  or 
imloading  passengers,  except  same  be  brought  as  near  as  possible 
to  the  right-hand  curb  of  said  street. 

"(c)  To  drive  or  operate  motor  bus  without  the  city  license 
number  thereof  displayed  in  figures  not  less  than  3  inches  in 
height  permanently  painted  or  attached  to  the  body  or  appur- 
tenances of  the  body  on  both  the  front  and  rear  of  said  motor  bus, 
and  on  the  rear  painted  the  word  *bus.* 

"(d)  To  drive  or  operate  any  motor  bus  without  having  perma- 
nentiy  displayed  upon  same  and  permanently  attached  to  same  a 
sign  or  painting  showing  both  the  destination  and  the  route  of 
same  in  accordance  with  the  provisions  of  the  license  covering 
same. 

"(e)  To  drive  or  operate  any  motor  bus  while  any  person  is 
standing  or  sitting  upon  any  running  board  or  fender  thereof,  or 
wkile  any  person  is  riding  on  such  motor  bus  outside  the  body 
thereof.    It  shall  also  be  unlawful  for  any  person  to  stand  or  sit 
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upon  any  fender  or  nmning  board  of  any  motor  bus,  or  occupy 
any  portion  of  sudi  motor  bus  outside  the  body  thereof  while  puch 
motor  bus  is  in  operation ;  or  for  more  than  one  passenger  to  ride 
im  the  front  seat. 

"(f)  To  drive  or  operate  a  motor  bus  upon  any  street  in  the 
city  of  Ft.  Worth  unless  and  until  the  owner  thereof  or  the  per- 
son in  whose  name  the  license  or  permit  is  sought  or  issued  shall 
have  procured  and  deposited  with  the  city  assessor  and  collector 
of  the  city  of  Ft.  Worth,  with  receipt  showing  premium  on  saire 
to  have  been  paid,  a  liability  contract  written  by  some  solvent  in- 
surance corporation  incorporated  under  the  laws  of  the  state  of 
Texas,  or  with  permit  to  do  business  in  this  state^  agreeing  to 
indemnify  the  legal  liability  of  said  owner  or  licensee  of  said 
motor  bus  on  account  of  perscmal  injury,  in  the  sum  of  five 
thousand  dollars  ($5,000)  to  any  one  person,  other  than  a  passen- 
ger on  said  motor  bus,  and  ten  thousand  ($10,000)  dollars  for 
any  single  accident  where  more  than  one  person,  other  than  a 
passenger  on  said  motor  bus,  is  injured  or  killed,  and  one  thou- 
sand ($1,000)  dollars  on  account  of  property  damage  to  anyone 
other  than  a  passenger  on  said  motor  bus,  accruing  on  account  of 
the  operation  of  said  motor  bus  in  any  street  of  the  city  of  Ft 
Worth.  And  in  the  ev^it  said  policy  of  insurance  should  for  any 
reason  be  canceled  or  retired,  it  shall  be  unlawful  to  continue  the 
operation  of  said  motor  bus  until  another  such  bond  shall  have 
been  procured  and  deposited  with  the  city  assessor  and  collector 
as  aforesaid.  Before  filing  of  any  such  insurance  contract  it 
shall  first  be  presented  to  and  approved  by  the  Board  of  City  Com- 
missioners of  the  City  of  Ft.  Worth. 

"(g)  To  fail,  refuse,  or  neglect  to  operate  a  motor  bus  between 
the  termini  designated  in  the  license  for  a  period  of  not  less  than 
twelve  consecutive  hours  out  of  every  twenty-four  (24)  hours, 
except  on  Sundays,  and  a  reasonable  time  for  going  to  and  from 
meals,  and  in  case  of  accidents,  breakdowns,  or  other  casualties, 
or  upon  the  surrender  of  said  license ;  or  to  operate,  or  permit  to 
be  operated,  any  motor  bus  off  of,  or  away  from,  the  route  stated 
and  fixed  in  the  license  for  the  operation  of  such  bus,  except  in 
case  of  emergency. 

"(h)  To  race  with  any  other  auto  bus  or  drive  rapidly  to  pass 
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one  in  order  to  be  first  to  any  prospective  passenger  or  to  anyone 
waiting  for  motor  bus  or  other  conveyance. 

"(i)  To  operate  any  motor  bus  at  a  greater  rate  of  speed  than 
12  miles  per  hour  in  the  business  section  of  the  city  of  Ft.  Worth 
or  18  miles  per  hour  in  the  residence  section  thereof. 

"(j)  To  reconstruct,  materially  alter,  modify,  or  add  to  the 
body  or  seating  arrangements  of  any  motor  bus,  after  the  license 
thereof  is  issued  without  first  applying  for  and  receiving  the  con- 
sent of  the  Commission. 

"(k)  To  run  any  motor  bus,  with  the  top  up,  between  sundown 
and  sunup,  unless  the  same  is  equipped  with  a  light  or  lights 
which  shall  be  kept  burning  so  as  to  well  light  both  the  front  and 
rear  seats  of  said  bus. 

"Sec.  6.  In  the  operation  and  driving  of  any  motor  bus,  the 
same  shall  be  stopped  for  the  loading  and  discharging  of  passen- 
gers only  at  the  near  side  of  the  streets  intersecting  the  street  on 
which  the  motor  bus  is  being  operated,  and  only  on  the  right-hand 
side  of  the  street,  on  which  the  motor  bus  is  being  operated.  Said 
motor  bus  shall  not  be  stopped  in  such  position  as  would  interfere 
with  the  use  of  the  crosswalks  crossiing  such  streets,  or  as  to  inter- 
fere with  or  access  to  or  from  other  conveyances  in  such  street 

"Sec.  7.  Any  person  who  shall  violate  any  provision  of  this 
ordinance  shall  be  guilty  of  misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  two  hundred 
dollars. 

"Sec.  8.  In  case  of  the  conviction  of  the  owner  or  operator  of 
any  motor  bus,  of  the  violation  of  the  terms  of  this  ordinance,  it 
shall  be  the  duty  of  the  Commissioner  of  Fire  and  Police  to  re- 
port such  conviction  to  the  Board  of  City  Commissioners,  together 
with  his  recommendation.  The  Commission  shall  consider  and 
act  upon  said  recommendation,  and  may  revoke,  suspend,  or  con- 
tinue in  force  such  license  as  it  may  deem  proper. 

"Sec.  9.  Any  person  holding  a  license  to  operate  a  public  auto- 
mobile in  the  city  of  Ft  Worth  at  the  time  this  ordinance  takes 
effect  may  surrender  the  same  and  shall  thereupon  be  entitled  to 
credit  for  the  value  of  the  unexpired  portion  thereof,  prorated 
according  to  the  time,  in  payment  of  a  license  fee  hereunder. 
Any  person  operating  a  motor  bus,  as  defined  herein  prior  to  the 
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who  shall  file  an  affidavit  stating  that  he  has  elected  to  retire  from 
such  business  because  of  the  adoption  of  this  ordinance,  shall  be 
entitled  to  a  refund  of  the  value  of  his  unexpired  license  prorated 
according  to  time;  provided,  that  said  affidavit  shall  be  made 
within  fifteen  (15)  days  after  this  ordinance  goes  into  effect. 

"Sec.  10.  The  holding  or  adjudication  of  any  section  or  sub- 
division of  any  section  of  this  ordinance  to  be  invalid  shall  not 
effect  the  validity  of  any  other  section  or  subdivision  of  a  section, 
but  all  other  sections  and  subdivisions  of  sections  shall  be  and 
remain  in  full  force  and  effect. 

"Sec.  11.  The  operation  of  any  motor  bus  otherwise  than  as 
provided  in  this  ordinance  is  hereby  declared  a  nuisance  and 
menace  to  public  safety,  and  unlawful. 

"Sec.  12.  Each  and  every  day's  violation  of  this  ordinance 
shall  constitute  a  separate  offense. 

"Sec.  13.  All  ordinances  and  parts  of  ordinances  in  conflict 
with  this  ordinance  shall  be,  and  the  same  are  hereby  repealed,  in 
80  far  as  in  conflict  and  no  further." 

"Sec.  16.  This  ordinance  shall  be  in  force  and  effect,  except  as 
herein  otherwise  provided  from  and  after  its  passage  and  publi- 
cation." 

Said  agreed  facts  are  as  follows : 

"(21)  It  is  agreed  that  there  is  a  street  car  system  in  the  city 
of  Ft.  Worth  which  carries  passengers  for  a  fare  of  5  cents,  which 
system  is  operated  under  a  franchise  from  the  city  of  Ft  Worth, 
and  said  street  car  system  or  corporation  is  not  required  by  ordi- 
nance to  take  out  a  license  for  the  operation  of  their  cars,  and 
operate  their  cars  over  various  streets,  taking  a  car  from  one  route 
to  another,  at  will,  changing  the  sign  thereon,  but  in  so  doing  do 
not  abandon  service  on  any  route  from  which  such  c|ir  is  shifted, 
but  keep  sufficient  cars  on  such  route  for  the  accommodation  of 
the  traffic,  and  run  from  5:30  a.  m.  to  12  :40  a«  m.  continuously 
each  day,  including  Sundays. 

"(22)  It  is  agreed  that  vehicles  under  ordinance  No.  449  have 
the  use  of  all  streets,  have  designated  stands,  and  run  only  on 
special  calls,  and  are  not  held  out  as  running  over  any  particular 
route,  and  charge  a  higher  rate  of  fare  than  the  motor  bus." 

"(24)  It  is  agreed  that  the  copy,  of  the  bond,  hereto  attached 
and  marked  ^exhibit  E,'  is  a  substantial  copy  of  some  bonds  ap- 
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proved  by  the  citj  officials;  that  while  the  officials  have  approved 
the  above  form  of  bond,  the  city  does  not  require  any  other  con- 
ditions of  the  bond  than  those  stated  in  ordinance  No.  448. 

"(25)  That  the  premium  charged  by  the  insurance  companies 
for  the  required  bond  is  $60,  covering  a  period  of  one  year. 

"(26)  It  is  agreed  that  there  are  now  licensed  and  in  opera- 
tion, practically  300  automobiles  or  motor  busses  running  and 
operating  over  the  streets  of  the  city  of  Ft  Worth,  and  hauling 
passengers  to  and  from  different  points  for  a  faxe  of  5  cents,  and 
are  generally  known  as  jitneys  or  motor  busses;  that  of  this  300 
jitneys  or  motor  busses  some  25  or  30  have  complied  with 
ordinance  No.  448,  which  ordinance  seeks  to  regulate  the  running 
and  operation  of  said  motor  vehicles ;  that  the  above  referred  to 
cars  carry  signs  thereon  in  conspicuous  places  advertising  to  the 
public  that  they  run  over  a  particular  street  or  particular  streets 
or  to  and  from  particular  points  within  the  limits  of  the  city  of 
Ft.  Worth;  that  these  300  cars  come  in  and  out  of  the  business 
section  of  the  city  of  Ft.  Worth  on  each  round  trip  that  they  make, 
and  each  car  makes  a  round  trip  on  an  average  of  each  30  min- 
utes; that  in  going  into  the  business  section  of  the  city  these  cars 
all  traverse  Main  or  Houston  street,  the  two  principal  business 
streets  of  the  city ;  that  on  these  two  streets,  which  extend  between 
the  courthouse  and  Texas  &  Pacific  depot,  are  laid  two  street  car 
tracks  in  each  street;  that  when  automobiles,  wagons,  or  other  con- 
veyances are  standing  along  the  curb  of  these  streets  there  only  is 
left  sufficient  room  for  one  conveyance  to  pass  between  the  street 
car  and  such  conveyances  standing  along  the  curb;  that  the  run- 
ning and  operation  of  these  jitneys  or  motor  busses  has  greatly 
congested  the  traffic  conditions  upon  said  Main  and  Houston 
streets  and  other  streets  within  the  city  of  Ft.  Worth;  that  the 
congestion  occasioned  by  the  operation  of  these  jitneys  or  motor 
busses  has  necessitated,  the  placing  of  additional  traffic  policemen 
at  five  different  places,  or  street  intersections,within  the  city  of 
Ft  Worth;  that  in  the  past  sixty  or  seventy-five  days  there  has 
been  approximately  100  individual  accidents,  in  which  these  jit- 
neys or  motor  busses  have  been  concerned,  and  in  which  one  or 
more  persons  have  been  injured,  and  some  have  lost  their  lives ; 
that  traffic  conditions  arising  by  reason  of  the  operation  of  jitney 
and  motor  busses  have  necessitated,  and  will  necessitate,  the  em- 
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ployment  by  the  city  of  Ft.  Worth  of  several  additional  motoi> 
cycle  policemen  for  the  purpose  of  patrolling  the  different  streets 
of  the  city,  enforcing  an  observance  of  the  city  regulations  by 
these  jitney  or  motor  bus  operators ;  that  since  the  beginning  of 
the  operation  of  these  jitney  or  motor  busses  and  the  passage  of 
ordinance  No.  448,  it  has  become  necessary  for  the  city  of  Ft. 
Worth  to  create  the  oflSce  of  permit  clerk,  and  install  therein  a 
man  for  the  purpose  of  issuing  permits  and  keeping  proper 
records  thereof;  that  said  permit  clerk  is 'paid  a  salary  of  $100 
per  month;  that  in  addition  to  these  expenses  the  city  of 
Ft.  Worth  will  have  to  procure  proper  stationery  in  issuing  the 
permits,  and  proper  ledgers  and  journals  and  account  books,  the 
expense  of  which  cannot  now  be  determined ;  that  all  extra  police- 
men Required  by  reason  of  the  operation  of  these  jitneys  or  motor 
busses  and  the  traffic  conditions  arising  therefrom  will  cost  the 
city  an  averaige  of  $80  per  month  for  each  policeman  hired ;  that 
said  300  jitneys  or  motor  busses  operate  an  average  of  fifteen 
hours  each  day,  and  average  covering  fifteen  miles  each  hour,  that 
all  these  cars  are  operated  upon  the  paved  streets  only. 

"(27)  It  is  further  agreed  that  the  city  of  Ft.  Worth  in  the 
taking  and  approval  of  different  characters  of  bond,  both  in  the 
municipal  court  and  in  contracts  for  public  work  and  bonds  in 
other  matters,  has  had  a  great  deal  of  trouble  with  personal  bonds ; 
that  by  reason  of  unsatisfactory  experience  with  personal  surety 
bonds  the  city  has,  for  a  number  of  years,  been  requiring  surety 
company  bonds,  and  for  such  reasons  required  surety  company 
bond  in  ordinance  448 ;  that  the  bond  required  by  ordinance  No. 
448  has  been  made  by  some  20  or  more  operators  of  jitney  or 
motor  busses,  and  a  license  taken  out  by  said  jitney  or  motor  bus 
cars  and  their  route  selected  and  designated  as  required*  by  ordi- 
nance No.  448. 

"(28)  It  is  further  agreed  that  the  license  receipt  or  certificate 
issued  to  relator  herein  and  attached  to  the  application  for  the 
writ  of  habeas  corpus  as  an  exhibit,  and  being  headed  at  the  top, 
'Occupation  Tax  Receipt,'  was  issued  by  the  city  on  old  blanks 
which  they  had  on  hand,  and  that  the  receipts  were  not  printed  or 
prepared  expressly  for  use  under  ordinance  No.  448. 

"(29)  It  is  agreed  that  the  Board  of  Commissioners  of  the  city 
of  Ft.  Worth,  in  view  of  the  traffic  conditions  hereinbefore  refer- 
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red  to,  and  the  large  number  of  accidents  occurring  from  the 
operation  of  said  jitneys,  deemed  that  there  was  an  imperative 
and  urgent  necessity  for  the  passage  and  enactment  of  said  ordi- 
nance 448. 

"(30)  It  is  agreed  that  under  charter  power  the  street  railways 
of  the  city  of  Ft.  Worth  are  required  to  keep  their  roadbeds  in 
repair  between  the  tracks  and  for  18  inches  on  the  outside  of 
either  rail,  and  that  they  are  required  to  pave  the  street  between 
the  rails  and  18  inches  on  the  outside  of  each  rail,  and  that  they 
are  subject  to  be  assessed  for  such  paving,  and  the  cost  of  same 
made  a  lien  against  the  road-bed,  franchise,  etc.,  of  the  street  rail- 
way company,  and  also  a  personal  liability  of  the  company,  and 
that  said  street  railway  company  comply  with  these  requirements 
of  the  charter  and  Board  of  Commissioners  at  a  continual  and 
heavy  cost;  that  there  is  no  ordinance  levying  a  regulation  or 
license  tax  on  the  street  cars  operated  by  the  street  railway  com- 
panies in  the  city  of  Ft.  Worth  in  carrying  passengers  for  hire  ov 
their  said  lines  of  railway  in  said  city  of  Ft.  Worth." 

The  agreed  facts  further  show  that  the  jitney  operated  by  the 
applicant  had  a  seating  capacity  of  five  persons,  including  the 
driver,  and  under  §  3  of  said  ordinance  448,  the  amount  of  his 
license  tax  would  be  $10  per  year ;  that  he  refused  to  take  out  any 
insurance  policy  and  to  pay  the  $10  license  fee,  and  refused  to 
select  his  route,  and  that  he  ran  his  jitney  for  five  cents  a  passen- 
ger per  trip  on  any  street  he  desired,  and  Main  street  in  partic- 
ular; that  he  complied  with  ordinances  421,  422,  and  had  paid 
$3  for  the  license  tax  and  procured  a  license  thereander,  which 
was  issued  to  him  on  January  14, 1915,  and  was  for  one  year  from 
that  date;  that  the  facts  proved  on  the  applicant's  trial  in  both  the 
corporation  and  county  courts  showed,  beyond  question,  that  he 
had  violated  ordinance  448  as  alleged  in  the  complaint,  if  a  valid 
ordinance. 

As  stated,  the  applicant  attacks  the  ordinance  under  which  he 
was  convicted  and  is  held,  claiming  that  it  is  unconstitutional  and 
void  for  many  reasons.  We  think  it  unnecessary  to  take  up 
seriatim  each  of  his  said  grounds  of  attack.  We  will  take  up  and 
discuss  the  material  and  vital  ones,  which  will  fully  determine  his 
rights  in  the  premises. 

There  can  be  no  doubt  that  the  city,  under  the  charter  provi- 
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sions  above  given,  not  only  had  the  power  and  authority  to  enact 
and  enforce  proper  ordinances  prescribing  reasonable  regulations 
on  the  subjects  embraced  in  said  ordinances,  but  that  it  was  its 
imperative  duty  to  do  so.  The  agreed  facts  show  that  from  the 
traffic  conditions  and  large  number  of  accidents  from  the  operation 
of  the  jitneys,  the  Commissioners  of  the  city — "deemed  that  there 
was  an  imperative  and  urgent  necessity  for  the  passage  and  enact- 
ment of  said  ordinance  448." 

In  fact,  the  appKcant  expressly  concedes  that  under  its  charter 
power  said  city  could  pass  and  enforce  all  reasonable  regulations. 
But  he  complains  that  said  ordinance,  in  several  particulars,  is 
unreasonable,  so  much  so  as  to  render  it  void;  that  it  ia  class 
legislation,  etc.    These  we  will  now  discuss. 

The  construction  and  validity  of  ordinances  of  our  cities  have 
many  times  been  before,  and  considered  by,  this  court  One  of 
the  most  careful,  thorough,  and  exhaustive  opinions  was  rendered 
in  Ex  parte  Gregory,  20  Tex.  App.  210,  54  Am.  Kep.  616.  That 
decision  has  never  been  questioned  or  modified,  but  on  the  con- 
trary, many  times,  and  down  to  almost  this  day,  cited  and  ap- 
proved.   Therein  (page  217  of  20  Tex.  App.)  it  is  said: 

**In  the  construction  of  ordinances,  in  considering  the  question 
of  their  validity,  Mr.  Dillon  says :  The  courts  will  give  them  a 
reasonable  construction,  and  will  incline  to  sustain  rather  than  to 
overthrow  them,  and  especially  is  this  so  where  the  question  de- 
pends upon  their  being  reasonable  or  otherwise.  Thus,  if  by  one 
construction  an  ordinance  will  be  valid,  and  by  another  void,  the 
courts  will,  if  possible,  adopt  the  former.'  1  Dill.  Mun.  Corp.  3d 
ed.  §  420.  'When  the  legislature  has  conferred  full  and  exclusive 
jurisdiction  on  a  municipal  corporation  over  a  certain  subject,  the 
acts  of  the  corporation  will  be  supported  by  every  fair  intendment 
and  presumption.'  Baltimore  v.  Clunet,  23  Md.  449.  ^n  view 
of  the  inartificial  character  of  town  by-laws,  they  are  especially 
entitled  to  a  reasonable  construction.'  Whitlock  y.  West,  26 
Conn.  406.  'The  strict  rules  by  which  the  validity  of  penal  stat- 
utes are  to  be  tested  are  not  to  be  applied  to  the  by-laws  or  ordi- 
nances of  municipal  corporations.  It  has  been  well  remarked 
that  the  by-laws  of  very  few  of  these  corporations  could  stand  such 
a  test.    They  should  receive  a  reasonable  construction,  and  their 

terms  must  not  be  strictly  scrutinized  for  the  purpose  of  making 
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them  void/  First  Municipality  v.  Cutting,  4  La.  Ann.  335; 
ilerriam  v.  New  Orleans,  14  La.  Ann.  318. 

"It  is  provided  in  our  statute  that  *in  all  interpretations  the 
court  shall  look  diligently  for  the  intention  of  the  legislature, 
keeping  in  view  at  all  times  the  old  law,  the  evil,  and  the  remedy.* 
Rev.  Stat  art.  3138,  subdiv.  6.  And  our  Penal  Code  provides 
that  ^every  law  upon  the  subject  of  crime  shall  be  construed  ac- 
cording to  the  plain  import  of  the  language  in  which  it  is  written, 
without  regard  to  the  distinction  usually  made  between  the  con- 
struction of  penal  laws  and  laws  upon  other  subjects.'  Penal 
Code,  art  9.  It  will  be  perceived  from  the  provisions  of  our 
statute  above  quoted  that  they  are  in  accord  with  the  rules  of  con- 
struction applicable  to  ordinances.  They  contemplate  a  reason- 
able construction,  that  is,  a  construction  which  will  give  effect  to 
the  intention  of  the  legislative  power  enacting  the  law,  and  in 
interpreting  the  law  all  reasonable  intendments  which  help  to  sus- 
tain and  make  the  law  operative  are  to  be  indulged  and  weighed 
by  the  court.'* 

It  is  further  therein,  in  effect,  held  (page  218  of  20  Tex.  App). 
It  must  be  presumed  that  in  framing  and  enacting  the  ordinance 
the  Conmiissioners  acted  with  a  knowledge  of  the  Constitution, 
the  charter,  and  decisions,  and  intended  to  conform  the  ordinance 
to  the  requirements  thereof,  so  as  to  make  it  a  valid  and  effective 
ordinance.  Such  being  the  intention  of  those  who  framed  and 
adopted  the  ordinance,  that  intention  must  be  respected  and  con- 
sidered in  its  interpretation,  and  every  reasonable  intendment 
must  be  indulged,  in  furtherance  of  the  accomplishment  of  such 
intention. 

The  correct  doctrine  and,  in  fact,  the  universal  doctrine  in  this 
country  and  in  this  state  is  as  stated  by  Judge  Henderson  in  Ex 
parte  Vance,  42  Tex.  Crim.  Rep.  623,  62  S.  W.  669 : 

"That  the  courts  are  not  authorized  to  declare  an  ordinance  un- 
reasonable and  void,  unless  its  unreasonableness  shall  clearly  ap- 
pear. Ex  parte  Battis,  40  Tex.  Crim.  Rep.  112,  43  L.R.A.  863, 
76  Am.  St  Rep.  708,  48  S.  W.  513;  Thomp.  Corp.  §  1021; 
St  Louis  V.  Weber,  44  Mo.  547." 

And  as  further  stated  by  him  in  Ex  parte  Battis,  40  Tex.  Crim. 

Rep.  115,  43  L.R.A.  863,  76  Am.  St  Rep.  708,  48  S.  W.  514: 

"It  it  held,  furthermore,  that  the  courts  will  be  liberal  in  up- 
P.U.R.1915E. 
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holding  an  ordinance,  and  if  its  reasonableness  be  doubtful,  it 
will  not  be  held  void.    Ex  parte  Gregory,  supra." 

Judge  Dillon,  in  his  work  on  Mun.  Corp.  voL  1,  §  691,  says 
the  presumption  is  that  an  ordinance  is  reasonable.  Our  su- 
preme court,  in  Austin  v.  Austin  City  Cemetery  Asso.  87 
Tex.  338,  47  Am.  St.  Rep.  114,  28  S.  W.  628,  also  says  that 
the  presumption  is  that  an  ordinance  is  valid.  Judge  Dillon  fur- 
ther says: 

"The  person  attacking  it  must  assume  the  burden  of  affirma- 
tively showing  that  as  applied  to  him  it  is  unreasonable,  unfair, 
and  oppressive." 

Our  supreme  court  in  said  case,  supra,  says  the  same  thing. 
These  principles  are  so  well  settled  and  of  such  universal  ap- 
plication by  all  the  courts,  it  is  unnecessary  to  collate  the  other 
authorities. 

[1,  2]  The  applicant  attacks  those  provisions  of  ordinance 
448,  requiring  the  prepayment  of  a  license  fee  of  $10  per  annum 
as  applied  to  him,  claiming  that  it  is  an  occupation  tax,  and  not 
in  truth  and  in  fact  a  license  fee.  Of  course,  if  it  was  in  reality 
an  occupation  tax,  it  would  be  illegal  and  void  because  said  city 
had  no  power  or  authority  to  prescribe  any  such  occupation  tax. 
We  think  the  agreed  facts  herein  exclude  the  idea  that  said 
amount  is  levied  as  an  occupation  tax,  but,  on  the  contrary,  estab- 
lishes clearly  that  it  was  what  it  purports  to  be,  a  license  fee 
only.  The  charter  expressly  authorized  the  city  to  levy  such  a 
license  fee.  The  ordinance  purports  to  do  that  only,  and  not  to 
levy  any  occupation  tax.  The  fact  that  the  applicant  on  January 
14, 1915,  procured  a  license  receipt,  which  is  headed  "City  Occu- 
pation Tax,"  is  relied  upon  by  him  to  show,  or  tend  to  show,  that 
the  said  license  fee  £xed  by  said  ordinance  is  an  occupation  tax. 
That  receipt  is  no.  evidence  on  the  point,  because  it  was  issued 
under  a  different  ordinance,  and  a  month  before  ordinance  448 
was  ever  passed.  Besides,  the  agreed  facts  show  that  that  receipt 
was  issued  on  old  blanks  which  the  city  had  on  hand  at  that  time, 
and  that  since  said  ordinance  448  was  passed,  it  had  not  prepared 
or  printed  such  receipts  for  use  under  that  ordinance.  The  said 
receipt  further  on  its  face  shows  that  it  was  the  form  of  blank 
used  by  the  city  in  issuing  occupation  tax  license  for  pursuing  the 

liquor  business. 
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The  qiieition  of  whether  a  license  fee  or  tax  is  in  reality  not 
that,  but  an  occupation  tax,  has  been  before  the  oonrts  of  this 
state,  and  this  court,  so  often  and  the  distinguishing  features 
discussed  so  fully  that  it  seems  useless  to  again  discuss  it 

That  the  ordinance  fixes  $20  per  annum  as  the  license  fee  for 
a  jitney  of  seating  capacity  of  over  five,  and  not  exceeding  seven, 
passengers,  and  $30  per  annum  for  over  seven,  has  nothing  whatr 
ever  to  do  with  this  case.  It  does  not,  in  any  way,  injuriously 
affect  the  applicant.  He  shows  he  comes  within  the  $10  class 
only.  There  is  no  showing  whatever  that  any  jitney  within 
either  of  the  $20  or  $30  classes  has  ever  applied,  or  ever  will 
apply,  for  a  license.  It  will  not  do  for  courts  to  go  out  of  their 
way  to  decide  speculative  questions,  which  do  not,  and  cannot, 
affect  the  rights  of  the  party  and  case  before  them.  To  do  so 
would  be  to  render  ohiter  dicta  decisions  of  the  rankest  kind.  8 
Cyc  787--789. 

The  ordinance  held  valid  in  the  Gregory  Case,  supra,  fixed 
the  license  fee  at  fr<nn  $2.50  to  $12  per  annum  on  the  various 
vehicles.  The  fee  complained  of  specially  in  that  case  was  $8 
per  annum  on  the  old  hack.  This  record  expressly  shows  that  the 
jitney  now  uses  the  streets  constantly  15  hours  each  day,  making 
round  trips  each  30  minutes,  at  15  miles  average  speed  per  hour, 
and  requires  the  constant  and  extra  surveillance  of  the  cil^ 
through  its  police  department,  thus  requiring  infinitely  more 
attention  and  expense  of  the  city  than  could  possibly  have  been 
the  case  in  Galveston  in  1886  of  the  old  hack 

The  ordinance  held  valid  by  this  court  in  Ex  parte  Denny,  69 
Tex.  Grim.  Eep.  680,  129  S.  W.  1115,  fixed  the  license  fee  at 
from  $5  per  annum  on  the  one-horse  wagon,  cart,  or  dray  to  $10 
on  each  automobile  and  four-wheeled  two-horse  vehicle.  In  that 
ordinance  no  vehicle  constantly  run  over  the  streets,  but  instead, 
when  not  actually  engaged  in  hauling,  or  going  for,  a  l6ad,  each 
was  required  to  stay  at  a  stand  designated  by  the  chief  of  police. 
The  opinion  does  not  give  all  these  facts,'  but  the  record  therein, 
which  we  have  examined,  does.  The  rule  established  by  all  the 
authorities  on  this  subject  is  that  the  fact  that  the  license  fee 
"results  in  producing  revenue,  which  may  be  paid  into  the 
treasury  for  the  use  of  a  particular  fund,  or  as  a  part  of  the  gen- 
eral fund,  does  not  deprive  the  assessment  of  the  character  of  a 
P.U.R.1916B. 
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police  regulation"  (Brown  v.  Galveston,  97  Tex.  17^  75  S.  W. 
496),  that  it  "is  not  to  be  confined  to  the  expense  of  issuing  it, 
but  that  a  reasonable  compensation  may  be  charged  for  the  ad- 
ditional expense  of  municipal  supervision  over  the  particular 
business.  ...  In  fixing  upon  the  fee  it  is  proper  and  rea- 
sonable to  take  into  account,  not  the  expense  merely  of  direct 
regulation^  but  all  the  incidental  consequences  that  may  be  likely 
to  subject  the  public  to  cost  in  consequence  of  the  business  li- 
censed. In  some  cases  the  incidental  consequences  are  much  the 
most  important,  and  indeed  are  what  are  principally  had  in 
view  wjben  the  fee  is  decided  upon.  .  .  .  And  all  reasonable 
intendments  must  favor  the  fairness  and  justice  of  the  fee  thus 
fixed;  it  will  not  be  held  excessive  unless  it  is  manifestly  some- 
thing piore  than  a  fee  for  regulation."  Ex  parte  Gregory,  20 
Tex.  App.  222,  223,  54  Am.  Rep.  516,  supra,  and  authorities 
therein  cited;  Cooley,  Taxn.  pp.  408-410;  Ex  parte  Denny, 
supra;  Ex  parte  Cramer,  62  Tex.  Crim.  Rep.  11,  36  L.RA. 
(N.S.)  78,  136  S.  W.  61,  Ann.  Qaa.  1913C,  588,  and  authorities 
therein  cited;  Ex  parte  Wade,  —  Tex.  Crim.  Rep.  — ,  146  S.  \V. 
179. 

We  think  the  $10  license  fee  fixed  and  applicable  to  applicant, 
as  established  by  the  agreed  facts  herein  and  the  law,  is  unques- 
tionably not  an  occupation  tax,  but  a  mere  license  fee,  and  is  not 
unreasonable. 

[3]  Incidental  to  this  question,  it  seema,  the  applicant  coo- 
tends  that  his  said  license  receipt  entitles  him  to  mn  his  jitney 
under  said  ordinance  448.  This  license,  as  shown  on  its  f  Ace,  was 
a  receipt  to  him  for  $3,  and  authorized  him  to  pursue  the  occupa- 
tion of  "1  auto,  for  hire,  No.  5119,  at  No.  2409  Clinton  street," 
within  the  limits  of  said  city,  for.  the  period  of  one  year  from 
January  14,  1915.  As  stated,  that  receipt  or  license  was  issued 
to  him  under  the  said  ordinances  previous  to  the  passage  of  448, 
and  applied  to  an  entirely  different  state  of  facts  from  that  pro- 
vided for  and  prescribed  in  448.  It  was  a  mere  license  under 
those  previous  ordinance^.  He,  however,  was  not  operating  his 
jitney  under  ordinance,  but  the  facts  show  that  he  was  oper- 
ating it  as  forbidden  under  ordinance  448.  If  he  had  continued 
to  operate  under  the  previous  ordinance,  well  and  good,  but  he 
could  not  use  that  license  to  operate  altogether  differently  under 

P.U.R.1915E. 
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another  ordinance.  Besides,  §  9  of  ordinance  448  provides  most 
equitably  for  the  surrender  of  that  license.  For  the  unexpired 
portion  thereof  he  is  given  a  credit  on  the  license  fee  prescribed 
in  said  ordinance  448  if  he  wants  to  change  so  as  to  operate  there- 
under ;  or,  if  he  did  not  want  to  continue  business  under  the  old 
ordinance,  he  could  surrender  that  license,  and  the  proper  pro 
rata  refund  would  be  made  to  him, 

[4]  Another  contention  by  the  applicant  is  that  said  city 
had  no  power  or  authority  to  require  him  to  procure,  pay  the  pre- 
mium upon,  and  deliver  to  the  city  an  insurance  policy  or  in- 
demnity contract,  as  described  in  said  ordinance  448,  and  to 
require  the  operators  of  "jitneys'^  to  do  this,  when  it  does  not  re- 
quire the  other  carriers  of  passengers  within  said  city  to  do  so, 
is  an  unlawful  discrimination  against  him.  Even  if  the  requir- 
ing of  such  indemnity  or  insurance  is  a  new  feature  in  the  regu- 
lation of  the  carriers  in  our  cities,  that  is  not  any  presumption 
that  it  is  not  a  proper,  reasonable,  or  valid  regulation  as  con- 
ditions now  exist. 

We  find  that  the  ordinance  of  Galveston  held  valid  in  the  Greg- 
ory Case,  supra,  required  bond  to  be  given  in  addition  to  the 
license  tax  to  be  paid  in  advance.  The  amount  and  conditions 
of  the  bond  are  not  stated  in  the  opinion,  and  the  papers  are  not 
accessible  to  us  now.  Also  the  ordinance  of  Dallas  passed  upon 
in  Hirshfield  v.  Dallas,  29  Tex.  App.  242,  15  S.  W.  124,  in 
additiorf  to  requiring  the  prepayment  of  a  license  fee,  required  a 
bond  for  $1,000 — "conditioned  against  losses  to  purchasers  on 
account  of  tickets  sold,  and  giving  said  purchaser  the  right  to 
sue  on  said  bond  to  recover  damages  in  the  premises." 

Although  both  these  ordinances  were  vigorously  assailed, 
neither  was  on  the  ground  they  required  bond. 

The  charter  expressly  gives  the  city  of  Ft.  Worth  the  exclusive 
power  and  control  over  its  streets,  and  to,  in  any  and  every  reason- 
able way,  regulate  the  use  thereof  by  all  character  of  vehicles 
carrying  passengers  for  hire,  and  others.  This  in  addition  to  the 
most  ample  and  full  express  police  power  to  pass  and  enforce 
all  ordinances  for  the  good  government,  peace,  and  order  of  the 
city  and  trade  and  commerce  thereof,  and  to  protect  the  health, 
life,  and  property  of  the  city  and  "its  inhabit  ants,''  but  it  is  ex- 
pressly "charged  with  the  duty"  of  doing  so, 
P.U.n.l9ir>E. 
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The  record  makes  it  clear  that  prior  to  the  advent  of  the  jitney 
and  exclusive  of  the  steam  railroad  and  interurban  (which  are 
not  under  consideration),  there  had  for  a  long  time  existed  in  the 
city  two  classes  of  carriers  of  passengers  for  hire,  to  wit:  (1) 
The  street  car  company;  aiid  (2)  the  old  hack  or  carriage  and 
automobile.  There  is  no  necessity  for  discussing  the  character 
of  the  street  car  and  its  operation.  It  is  known  that  it  could  not 
operate  on  any  street  without  first  securing  a  franchise  to  do  so 
from  the  city,  and  that  is  shown  to  have  been  done  here.  The 
street  car  can  run  only  on  the  iron  rails  laid  and  maintained  by 
it  at  its  own  expense.  They,  of  course,  cannot  run  elsewhere. 
As  one  of  the  burdens  of  its  franchise  and  right  to  operate  its 
cars,  the  city  compels  it  to  maintain,  keep  in  good  repair,  and 
properly  drain,  all  that  part  of  the  streets  occupied  by  it  at  its 
own  expense,  and  to  construct  and  keep  in  good  repair  the 
bridges,  crossings,  and  culverts  over  and  upon  all  drains,  or 
ditches,  on  the  streets  occupied  by  it,  to  grade  and  pave  and  keep 
in  good  repair  with  the  same  material  with  which  the  remainder 
of  the  street  is  paved  the  width  of  all  of  its  tracks  in  such  street 
and  18  inches  additional  on  the  outside  of  its  rails,  and  that  this 
is  all  done  at  a  continual  and  heavy  cost  to  the  street  car  com- 
pany. That  all  other  vehicles  carrying  passengers  for  hire, 
other  than  the  jitney  can  use  and  have  used  any  or  all  of  the 
streets,  but  they  have  designated  stands  and  run  only  on  special 
calls,  and  are  not  held  out  as  running  over  any  particular  route, 
and  charge  a  higher  rate  of  fare  than  the  jitney,  and  that  this  con- 
dition of  things  had  existed  for  years ;  that  the  jitney  is  a  class 
unto  itself;  that  they  sprang  up  and  began  operations  almost  in  a 
day  in  January;  that  when  ordinance  448  was  passed  there  were 
300  of  them  operating  in  the  city ;  that  they  carry  signs  in  con- 
spicuous places,  advertising  to  the  public  that  they  run  over  a 
particular  street  or  streets  to  and  from  given  points ;  that  they 
come  in  and  out  of  the  business  section  of  the  city  on  each  round 
trip,  each  car,  jitney,  making  a  round  trip  on  an  average  of  every 
30  minutes,  and  run  at  a  rate  of  speed  averaging  15  miles  each 
hour,  and  operate  an  average  of  15  hours  each  day;  that  in  going 
into  the  business  section  they  all  traverse  Main  or  Houston  street, 
the  two  principal  business  streets  of  the  city,  which  extend  from 
;the  courthouse  to  the  Texas  &  Pacific  depot;  that  they  operate 
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only  on  paved  streets ;  that  on  said  two  main  business  streets,  two 
street  car  tracks  in  each  is  laid ;  that  when  automobiles,  wagons, 
or  other  conveyances  are  standing  along  the  curbs  of  these  streets, 
there  is  left  only  sufficient  room  for  one  conveyance  to  pass  be- 
tween the  street  car  and  such  conveyance ;  that  the  running  and 
operation  of  these  jitneys  has  greatly  congested  the  traffic  condi- 
tions upon  said  main  business  streets ;  that  in  60  or  76  days  dur- 
ing their  operation  approximately  100  individual  accidents  have 
occurred  in  which  the  jitneys  have  been  concerned  and  in  which 
one  or  more  persons  have  been  injured  and  some  have  lost  their 
lives;  that  their  operations  have  already  necessitated  five  addi- 
tional traffic  policemen  at  street  crossings,  and  will  necessitate  the 
employment  of  several  additional  motorcycle  policemen  for  the 
purpose  of  patrolling  the  different  streets  and  enforcing  an  ob- 
servance of  the  regulations  by  these  jitneys. 

It  will  be  seen  by  all  of  this,  and  the  whole  agreed  facts,  that 
the  operation  of  the  jitney  has  brought  about  a  condition  of  things 
in  said  city  that  has  never  before  existed  and  had  not  before  been 
even  contemplated.  No  such  condition  of  things,  or  anything  even 
approximating  it,  is  shown  to  have  existed  in  Ft  Worth  prior 
to  the  advent  of  the  jitney,  or  occasioned  by  anything  else  than 
the  jitney.  It  is  apparent  that  in  the  operation  of  the  street  cars 
and  all  other  vehicles  in  Ft.  Worth  prior  to  the  advent  of  the  jit- 
ney their  operation  had  never  called  for,  nor  required  the  city,  in 
the  protection  of  itself  or  its  inhabitants,  as  a  proper  regulation 
of  such  carriers  to  require  them,  or  any  of  them,  to  give  any  in- 
demnity bond,  as  is  now  required  of  the  jitneys. 

Let  us  see  what  the  indemnity  policy  or  insurance  is  which  the 
city  requires  of  the  jitney  operator.  It  is,  as  the  ordinance  shows, 
in  substance,  a  policy  by  some  solvent  insurance  corporation  in- 
corporated under  the  laws  of  this  state,  or  some  foreign  corpora- 
tion with  permit  to  do  business  in  this  state,  indemnifying  the 
jitney  man  in  the  total  sum  of  $10,000  for  any  single  accident 
where  more  than  one  person  is  injured  or  killed,  $5,000  when 
only  one  person  is  injured  or  killed,  and  $1,000  damage  done  to 
the  property  of  another.  All  these  provisions  for  indemnity  are 
where  persons  and  their  property  other  than  the  passengers  of  the 
jitney  man  are  injured  or  killed.  Neither  the  ordinance  nor  the 
policy  make  him  liable  for  any  damage.  He  would  not  be,  unless 
P.U.R,1915E.  30 
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he  was  to  blame  in  inflicting  the  injury.  If  injury  is  caused  by 
his  negligence  or  fault,  there  is  no  question  but  what  he  is  liable 
in  law  to  the  injured  person  for  such  damage  whatever  the  amount 
may  be.  This  indemnity  contract  then  inures  fully  to  his  own 
benefit  If  he  causes  such  damage  he  ought  to  pay  it,  or  be  made 
to  pay  it.  If  he  is  insolvent  or  irresponsible  so  that  he  cannot  be 
made  to  respond,  the  more  necessity  there  is  for  requiring  him  to 
provide  for  indemnity  insurance  so  that  the  insurance  compaiiv 
shall  be  required  to  pay  it,  or  else  prevent  his  operating  a  jitney. 
In  all  events,  as  stated,  it  inures  to  his  benefit.  If  he  causes  such 
injury  or  damage,  by  having  such  indemnity  insurance,  he  would 
be  indemnified,  and  the  company,  and  not  he,  would  ultimately 
have  it  to  pay. 

It  is  the  settled  law  of  the  state,  and  been  so,  since  the  rendition 
of  the  opinion  of  Judge  Stayton  in  Galveston  v.  Posnainsky,  62 
Tex.  118,  page  128,  50  Am.  Rep.  517,  that  when  our  municipal 
corporations  are  given  such  powers  and  authority  by  its  charter  as 
was  given  Ft.  Worth  by  its  charter,  "the  law  imposes  the  duty  of 
faithfully  exercising  them,  and  gives  an  action  for  misfeasance 
or  neglect  in  this  respect  to  any  person  who  may  be  injured  by 
such  failure  of  duty.*' 

And  he  further  says  that  the  weight  of  authority  holding  such 
municipal  corporation — "is  liable  for  an  injury  resulting  from  its 
neglect  to  keep  its  streets  in  repair  is  so  overwhelming  that  we 
feel  constrained  to  hold  the  law  so  to  be^  and  that  an  action  lies 
for  such  an  injury  without  its  being  expressly  given  by  statute." 
62  Tex.  pages  133, 134. 

It  is  also  well  settled  in  our  state  that  where  such  city  expressly 
or  impliedly  authorizes  or  permits  anyone  to  so  use  or  misuse  its 
streets  as  to  negligently  cause  injury  to  another,  not  only  is  the 
party  who  thus  causes  injury  liable,  but  the  city  is  also  liable. 

In  Taylor  v.  Dunn,  80  Tex.  652,  667,  668,  16  S.  W.  732,  737, 
Taylor  and  his  associates  contracted  with  the  state  to  build  the 
present  capitol  building.  It  was  necessary  for  them  to  have  a 
railroad  in  some  of  the  streets  of  Austin  to  haul  the  material  to 
where  the  building  was  to  be  erected,  and  the  city  passed  an  ordi- 
nance authorizing  them  to  construct  and  operate  such  railroad. 
Among  other  provisions,   the  ordinance   required   Taylor  and 

associates  to  execute,  and  they  did,  a  $10,000  bond  to  the  citv, 
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conditioned  they  would  at  their  cost^  within  ninety  days  after 
the  completion  of  the  capitol,  remove  said  railroad  and  all  ma- 
terial thereof,  and  also  all  rubbish  accumulated  thereby.  Other 
issues  were  in  the  case  unnecessary  to  now  mention,  but,  it  seems. 
Taylor  contended  the  city  had  no  right  to  require  said  bond,  and 
because  thereof  it  was  void.    Chief  Justice  Stayton  said : 

'^While  a  municipal  corporation  cannot  legalize  a  nuisance,  it 
has  power  to  control  the  use  of  streets  for  a  lawful  purpose,  and  as 
it  may  become  liable  for  the  improper  use  or  condition  of  streets 
while  occupied  by  persons  permitted  to  use  them  for  a  proper,  but 
unusual,  purpose  which  may  be  attended  with  inconvenience  or 
even  danger,  it  may  require  indemnity  from  such  person,  on 
which  to  rely  in  case  cause  of  action  results  against  it  from  such 
person's  act  or  omission. '' 

In  McQuillin  on  Mun.  Ord.  §  430,  it  is  said : 

"The  proposition  cannot  be  denied  that  organized  government 
has  the  inherent  right  to  protect  health,  life,  and  limb,  .  .  . 
private  property  and  legitimate  use  thereof,  and  provide  generally 
for  the  safety  and  welfare  of  its  people.  Not  only  does  the  right 
exist,  but  this  obligation  is  imposed  upon  those  clothed  with  the 
sovereign  power.  This  duty  is  sacred  and  cannot  be  evaded, 
shifted,  or  bartered  away  without  violating  a  public  trust" 

Again,  in  §  433,  he  says : 

"Crowded  urban  populations  require  numerous  police  regula- 
tions which  would  be  unreasonable  in  rural  districts  or  sparsely 
populated  territory.  This  difference  was  quickly  recognized,  and 
from  the  first  establishment  of  local  corporations  invested  with 
civil  government,  the  local  community  has  been  empowered  to 
enact  and  enforce  all  sorts  of  such  regulations  which  restrict,  more 
or  less,  the  liberty  of  the  individual,  his  personal  movements,  and 
the  use  of  his  property.  These  are  absolutely  essential  to  life  in 
crowded  centers.  From  the  beginning  their  necessity  has  been 
sanctioned  by  the  public  authorities,  and  they  have  been  sustained 
generally  by  the  courts.'* 

It  needs  the  opinion  of  no  court  or  judge  to  make  it  true,  for 
every  one  knows  it  is  true,  that  an  automobile  jitney  is  a  power- 
ful and  dangerous  machine,  and  is  especially  dangerous,  as  usual- 
ly operated  in  crowded  streets.  In  running,  it  has  no  certain 
track,  but  is  operated  so  as  to  dart  about  hither  and  thither.  The 
P.U.R.1915E. 
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agreed  facts  show^  as  stated,  that  at  the  time  said  ordinance  was 
passed,  300  of  them  were  operated  over  two  of  the  principal  busi- 
ness streets  each  way  every  30  minutes  for  15  hours  continuously, 
at  an  average  speed  of  15  miles  per  hour,  and  in  the  60  to  75  days 
they  had  operated  100  accidents  in  which  the  jitneys  were  con- 
cerned had  occurred,  and  in  which  one  or  more  persons  were  in- 
jured and  some  lost  their  lives. 

The  state  requires  liquor  dealers  to  give  bond  (Rev.  Stat. 
§  7452),  and  authorizes  anyone  "aggrieved,'^  and  others,  to  sue 
thereon.  In  Peavy  v.  Goss,  90  Tex.  89,  37  S.  W.  817,  the  act  of 
the  legislature  requiring  such  bond  was  attacked  because  the  title 
of  the  act  was,  "An  Act  to  Regulate  the  Sale  of  Spirituous" 
Liquors,  etc.  It  mentioned  nothing  about  authorizing  or  requir- 
ing bond.    The  supreme  court  held  the  act  perfectly  valid,  saying: 

"The  subject-matter  of  the  act  is  the  regulation  of  the  sale  of 
intoxicating  liquors.  The  bond  that  is  required  to  be  given  and 
the  remedies  upon  it  which  are  provided  for  arQ  matters  regulat- 
ing the  traffic,  and  are  germane  to  the  subject  of  the  act,  and  come 
strictly  within  the  purview  of  the  title.  The  statute  has  but  one 
subject,  that  of  the  regulation  of  the  sale  of  liquors  which  produce 
intoxication.'* 

The  state,  as  a  matter  of  regulation,  requires  ferrymen  to  get 
license  from  commissioners'  courts  (Rev.  Stat  §§  7024  et  seq.) 
and  execute  a  bond,  upon  which  anyone  injured  can  sue  and  re- 
cover.   So,  of  pawnbrokers,  factors,  and  others. 

In  the  case  of  the  Indianola  v.  Gulf,  W.  T.  &  P.  R.  Co.  56  Tex. 
594,  the  court  sustained  the  action  of  said  city  in  requiring  the 
railway  company  to  execute  to  it  a  $50,000  bond  as  liquidated 
damages,  conditioned  that  the  railroad  would,  within  a  given 
time,  extend  the  line  of  its  railway  a  certain  distance  beyond  the 
city  limits,  and  held  a  recovery  could  be  had  thereon,  if  the  rail- 
road failed  to  comply  with  said  condition.  The  state  cites  us  to 
many  other  decisions  from  other  jurisdictions  tending  to  support 
the  action  of  the  city  in  requiring  bonds  of  persons  to  exercise  cer- 
tain privileges  and  franchises  upon  its  streets.  As  a  general  prop- 
osition, we  think,  there  can  be  no  doubt  that  the  city  of  Ft.  Worth 
could  annex  reasonable  conditions  to  the  exercise  of  the  privilege 
or  franchise  to  the  jitneys  to  operate  upon  its  streets. 

On  this  point,  as  we  see  it,  it  resolves  itself  into  whether  or 
P.U.R.1916E/ 
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not  the  judges  of  this  court  can  say,  as  a  matter  of  la%  that  to 
require  of  the  jitney  man  to  procure  such  a  bond  as  a  prerequisite 
to  his  running  his  business  in  the  streets  of  Ft*  Worth  is  so  un- 
reasonable and  oppressive  as  a  regulation  of  the  business  as  to 
render  that  provision  of  the  ordinance  void.  We  have  no  knowl- 
edge on  the  subject  other  than  is  disclosed  by  the  facts  and  record 
in  this  case,  and  the  knowledge  that  we  are  presumed  to  possess  in 
common  with  all  other  men.  On  the  other  hand,  the  city  of 
Ft.  Worth  and  its  governing  commissioners  must  have  knowledge, 
and  we  must  presume  they  have,  which  we  cannot  have.  They  are . 
on  the  ground,  and  have  for  years  had  observation  and  experience 
about  such  matters,  and  daily,  if  not  hourly,  must -see  the  effects 
of  the  operation  of  the  jitney  as  well  as  the  other  common  carriers 
of  passengers  for  hire  on  its  streets.  As  stated,  the  agreed  facts 
are  that  the  Board  of  Commissioners,  in  view  of  the  traffic  condi- 
tions, and  the  large  number  of  accidents  occurring  from  the  oper- 
ation of  said  jitney,  deemed  that  there  was  an  imperative  and 
urgent  necessity  for  the  passage  and  enforcement  of  said  ordi- 
nance 448.  From  a  full  consideration  of  the  principles  of  law 
applicable,  and  the  facts  shown  in  this  case,  we  cannot  say  that 
the  city  had  no  power  or  authority^  and  that  there  was  no  neces- 
sity for  requiring  the  said  indemnity  bond,  as  a  proper  regulation 
of  the  business,  and  we  cannot  pronounce  that  feature  of  the 
ordinance  void. 

[5]  We  have  had  much  difficulty  in  reaching  a  correct  and 
satisfactory  conclusion  as  to  whether  or  not  requiring  the  jitney 
operators  to  procure  such  bond,  and  not  the  other  classes  of  com- 
mon carriers  of  passengers  for  hire  in  the  city,  is  so  unreasonable 
or  such  a  discrimination  as  to  make  this  feature  of  the  ordinance 
void.  From  our  study  of  the  facts  and  the  law  applicable,  we 
think  it  reasonably  certain  that  the  record  shows  three  separate 
and  distinct  classes  of  common  carriers  of  passengers  for  hire  in 
said  city  (outside  of  the  steam  and  interurban  railways  not  under 
consideration),  to  wit :  First,  the  street  car ;  second,  the  ordinary 
back  and  automobile;  and,  third,  the  jitney.  Clearly,  the  city 
so  regarded  them  and  acted  upon  such  distinction. 

In  the  case  of  Southwestern  Teleg.  &  Teleph.  Co,  v.  Dallas 
—  Tex.  Civ.  App.  — ,  174  S.  W.  636,  is  reported  an  exhaustive 
and  able  opinion  by  the  court  of  civil  appeals  at  Dallas,  through 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


470  TEXAS  COURT  OF  CRIMINAL  APPEALS. 

Judge  Rasbury,  an  opinion  -which  appeals  strongly  to  us  as  correct 
on  this  subject.  In  that  case  the  appellant  therein  attacked  an 
ordinance  of  the  city  of  Dallas,  which,  briefly  stated,  imposed  a 
tax  of  $2  for  each  pole  of  appellant,  and  specially  excepted  there- 
from any  such  tax  on  the  poles  of  the  street  car  company  and  of 
another  telephone  company,  the  competitor  of  the  appellant  there- 
in. The  appellant  therein  claimed  that  that  was  class  legislation, 
discriminated  against  it,  and  violated  the  Federal  and  state  Con- 
stitutions on  the  subject.  .  Judge  Rasbury  states  the  contention  of 
appellant  therein  in  these  words : 

"It  is  next  urged  by  appellant  that  the  provisions  of  the  ordi- 
nance are  in  violation  of  §  3,  art.  1,  of  our  Constitution,  because 
discriminatory,  and  hence  denies  to  appellant  equal  protection  of 
the  laws,  and  is  in  violation  of  §  1,  art.  8,  of  our  Constitution  pro- 
viding for  equal  and  uniform  taxation  of  citizens  of  the  state  and 
in  violation  of  §  1,  art.  14,  of  the  Federal  Constitution,  guaran- 
tying to  citizens  of  all  the  states  equal  protection  of  the  laws." 

We  quote,  with  approval,  what  he  says  as  follows : 

"Class  legislation  or  laws  that  affect  a  particular  class  are  not 
unenforceable  for  that  reason  alone.  The  right  of  the  legislature 
to  classify  persons,  corporations,  or  subjects  for  taxation,  regu- 
lation, or  restriction  in  the  broadest  sense  is  not  an  open  question 
under  either  our  state  or  national  Constitution,  and  the  right  to 
classify  includes  the  right  to  exempt,  as  does  the  right  to  exempt 
include  the  concurrent  right  to  discriminate.  The  rule  of  law  in 
reference  to  the  right  of  classification  in  the  light  of  the  constitu- 
tional provisions  urged  by  appellant  in  force  in  this  state  is,  of 
course,  the  rule  adopted  by  the  Supreme  Court  of  the  United 
States  in  applying  to  the  state  Constitutions  and  laws  that  provi- 
sion of  the  national  Constitution  which  guarantees  to  all  the  citi- 
zens of  all  the  states  of  the  United  States  the  equal  protection  of 
the  laws. 

"In  the  case  of  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex. 
654,  24  L.R.A.  604,  26  S.  W.  982,  the  rule  in  this  state  with 
reference  to  classification  was  stated  as  follows:  'When  legisla- 
tion applies  to  particular  bodies  or  associations,  imposing  upon 
them  additional  liabilities,  it  is  not  open  to  the  objection  that  it 
denies  to  them  equal  protection  of  the  laws,  if  all  persons  brought 

under  its  influence  are  treated  alike  under  the  same  conditions.' 
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The  rule  cited  is  from  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
209,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161,  and  is  the  present  ex- 
isting general  rule  in  this  and  most,  if  not  all,  the  other  states  of 
the  Union,  and  under  the  rule  nearly  every  conceivable  character 
of  classification,  so  long  as  it  is  reasonable  and  jnst,  has  been 
sustained.  In  the  same  case  it  is  further  said,  'If  all  persons  sub- 
ject to  it  are  treated  alike  under  similar  circumstances  and  condi- 
tions in  respect  both  of  the  privileges  conferred  and  the  liabilities 
imposed,*  the  constitutional  inhibition  has  no  application. 

'It  is  also  said  in  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
TJ.  S.  283,  42  L.  ed.  1037, 18  Sup.  Ct  Rep.  694:  *What  satisfies 
this  equality  has  not  been,  and  probably  never  can  be,  precisely 
defined.  Generally  it  has  been  said  that  it  ''only  requires  the 
same  means  and  methods  to  be  applied  impartially  to  all  the  con- 
stituents of  a  class,  so  that  the  law  shall  operate  equally  and  uni- 
formly upon  all  persons  in  similar  circumstances'*  *  (citing 
Kentucky  R.  Tax  Cases,  115  U.  S.  321,  29  L.  ed.  414,  6  Sup.  Ct 
Rep.  57). 

"It  was  further  said  in  Magoun's  Case,  supra,  that  'it  does  not 
prohibit  legislation  which  is  limited,  either  in  the  objects  to  which 
it  is  directed  or  by  the  territory  within  which  it  is  to  operate. 
.  .  .  But  what  is  the  test  of  likeness  and  unlikeness  of  circum- 
stances and  conditions  ?  These  expressions  have  almost  the  gen- 
erality of  the  principle  they  are  used  to  expound,  and  yet  they  are 
definite  steps  to  precision  and  usefulness  of  definition,  when  con- 
nected with  the  facts  of  the  cases  in  which  they  are  employed. 
With  these  for  illustration,  it  may  be  safely  said  that  the  rule 
prescribes  no  rigid  equality  and  permits  to  the  discretion  and  wis- 
dom of  the  state  a  wide  latitude  as  far  as  interference  by  this 
court  is  concerned.'  It  is  also  said  in  the  same  case  that  the 
rule —  'is  not  without  limitation,  of  course.  "Clear  and  hostile 
discriminations  against  particular  persons  and  classes,  especially 
such  as  are  of  unusual  character,  tmknown  to  the  practice  of  our 
governments,  might  be  obnoxious  to  the  constitutional  prohibi- 
tion." '  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S.  232,  33  L. 
ed.  892, 10  Sup.  Ct  Rep.  533. 

"But  it  was  also  said,  in  Brown-Forman  Co.  v.  Kentucky,  217 
IT.  S.  563,  64  L.  ed.  883,  30  Sup.  Ct.  Rep.  578:  'This  restrio- 
tion  does  not  compel  the  adoption  of  '^an  iron  rule  of  equal  tax- 
P.U.R.1915E. 
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ation,"  nor  prevent  variety  in  methods  of  taxation  or  discretion 
in  the  selection  of  subjects,  or  classification  for  purposes  of  tax- 
ation of  either  properties,  business,  trades,  callings,  or  occupa- 
tions. This  much  has  been  over  and  over  announced  hj  this 
court/ 

"Under  the  rule  stated  in  the  several  ways  by  the  citations 
quoted,  what  is  the  position  occupied  by  appellant,  and  what  equal 
protection  of  the  law  has  it  been  denied,  and  what  lack  of  equality 
or  uniformity  is  shown  by  the  ordinance  as  between  appellant  and 
similar  concerns  similarly  situated  ?  None  we  conclude.  We  do 
not  understand  that  the  rule  which  permits  legislative  bodies  to 
classify  persons,  corporations,  trades,  businesses,  subjects,  etc,  in 
order  that  the  burdens  of  government  may  be  justly  and  equally 
borne,  denies  them  the  right  to  classify  classes.  The  rule  an- 
nounced by  our  supreme  court  in  Union  Cent  L.  Ins.  Co.  v. 
Chowning,  supra,  comprehends  such  necessity  in  the  varied  and 
complex  situations  necessarily  arising  from  the  different  situa- 
tions and  conditions  of  those  who  are  to  be  so  charged,  when  it 
declares  that  the  test  shall  be  that  all  of  the  constituents  of  the  par- 
ticular class  shall  be  'treated  alike  under  like  conditions.'  The 
rule,  as  stated  in  Magoun's  Case,  also  contemplated  the  classifi- 
cation of  classes  in  the  holding  that  all  should  be  treated  'alike 
under  like  circumstances  and  conditions,  both  in  the  privilege 
conferred  and  the  liabilities  imposed.'  The  right  to  subdivide  a 
given  class  when  such  class  is  existing  under  dissimilar  circum- 
stances and  conditions  is  sustained  in  Texas  Co.  v.  Stephens,  100 
Tex.  628,  103  S.  W.  481,  where  it  is  said :  'Persons  who,  in  the 
most  general  sense,  may  be  regarded  as  pursuing  the  same  occupa- 
tion, as  for  instance,  merchants,  may  thus  be  divided  into  classes, 
and  the  classes  may  be  taxed  in  different  amounts  and  according 
to  different  standards.  Merchants  may  be  divided  into  whole- 
salers and  retailers,  and,  if  there  be  reasonable  grounds,  these  may 
be  further  divided  according  to  the  particular  classes  of  business 
in  which  they  may  engage.' 

"An  apt  illustration  of  the  right  to  classify  classes  is  found  in 
the  case  of  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339,  35  L.  ed. 
1035,  8  Inters.  Com.  Kep.  810,  12  Sup.  Ct  Kep.  250,  the  issue 
being  the  validity  of  an  act  of  the  Missouri  legislature  imposing 
a  tax  upon  all  express  companies  carrying  on  the  l)usiness  of 
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transportation  on  contracts  for  hire  with  railroad  or  steamboat 
companies,  but  exempting  all  other  concerns  carrying  on  an  ex- 
press business  and  owning  its  own  means  of  transportation,  such 
as  steamboat  and  railroad  companies.  This  act  was  attacked  upon 
the  same  grounds  that  the  ordinance  in  the  instant  case  is  at- 
tacked. The  classification  was  sustained,  the  Supreme  Court  of 
the  United  States  holding  there  was  a  vital  and  essential  distinc- 
tion between  express  companies  defined  by  the  act  and  those 
concerns  exempted  from  the  tax,  in  that  railroads  paid  taxes  upon 
their  roadbeds,  rolling  stock,  and  other  tangible  property,  and 
generally  upon  their  franchise,  as  did  steamboat  companies,  while 
on  the  other  hand,  express  companies  of  the  kind  defined  by  the* 
act  have  no  tangible  property  of  consequence,  and  that  the  exemp- 
tion was  a  just  discrimination  in  order  that  the  burdens  of  govern- 
ment might  be  equally  borne.-  Is  there  then  such  essential  dis- 
tinction between  those  exempted  by  the  ordinance  here  involved 
and  appellant,  as  justifies  the  classification  ?  We  conclude  there 
is.  The  ordinance  levies  the  charge  of  $2  per  pole  against  all  per- 
sons or  corporations  occupying  the  streets  of  the  city  therewith, 
and  excepts  therefrom  all  persons  or  corporations  owning  and  us- 
ing poles  in  the  operation  of  street  railways  and  those  which,  by 
the  terms  of  their  franchise,  pay  to  the  city  a  proportion  of  their 
gross  receipts.  The  ordinance,  fairly  construed,  assumes,  that 
other  persons  and  corporations  occupy  the  streets  with  poles  sim- 
ilar to  those  of  appellant.  The  undisputed  facts  show,  which  we 
have  not  stated  before,  that  several  street  railways  occupy  the 
streets  of  the  city  with  their  trolley  poles,  whereon  wires  are 
strung,  to  be  used  in  propelling  their  cars  by  electricity ;  that  an- 
other telephone  company  has  poles  upon  the  streets  similar  in  all 
respects  to  those  of  appellant  and  used  for  the  same  purpose ;  that 
said  other  telephone  company  is  operating  under  a  franchise  by 
which  it  pays  to  the  city  4  per  cent  of  its  annual  gross  receipts 
furnishes  free  one  duct  in  its  underground  conduits,  and  one 
cross  arm  on  its  poles  for  police  and  fire  alarm  purposes,  together 
with  63  free  telephones;  that  appellant  does  not  pay  the  city  a 
proportion  of  its  earnings,  yet  its  earnings,  as  indicated  by  the 
evidence,  is  two  thirds  greater  than  those  of  the  competing 
company;  that  the  street  railways  exempted  from  said  ordinance 
by  the  provisions  of  the  city  charter  (article  10,  §  1,  cl.  D)  are 
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required  by  law  to  pay  the  cost  of  paving  the  streets  between  their 
rails  and  2  feet  outside  such  rails,  and  may  be  required  to  drain 
and  light  streets  over  which  they  pass,  and  to  construct  and  keep 
in  repair  bridges  and  crossings,  as  well  as  construct  and  maintain 
culverts  and  drains  on  streets  over  which  they  pass.  Charter,  art 
2,  §  8,  cl.  26.  These  facts  indicate  the  inequality  of  the  contribu- 
tions to  the  city  for  the  privileges  enjoyed  by  appellant  and  those 
exempted  from  the  provisions  thereof,  and,  in  our  opinion,  sustain 
the  discrimination  as  lawful,  and  the  finding  of  the  jury  that  they 
are  reasonable.  The  matter  of  the  payment  of  other  taxes  is,  in 
our  opinion,  immaterial  and  beside  the  issue.  Those  exempted, 
fiLB  well  as  appellant,  pay  an  ad  valorem  tax  upon  their  tangible 
property,  including  their  franchise,  at  least  such  tangible  assets 
are  subject  to  an  ad  valorem  tax,  and  the  presumption  is  that  it 
has  been  so  subjected.  All  tax  payments  on  tangible  assets  thus 
properly  eliminated,  since  equal,  it  comes  to  this :  That  the  con- 
stituent class  to  which  appellant  belongs  is  contributing  a  much 
less  amount  for  the  privilege  of  using  the  streets  with  its  poles 
than  are  those  exempted  from  the  provisions  of  the  ordinance, 
and,  that  being  true,  it  follows  as  matter  of  course  that  there  has 
been  no  arbitrary  or  unlawful  classification." 

In  the  recent  case  of  St.  Louis  Southwestern  R.  Co.  v.  GriflSn, 
—  Tex.  — y  L.E.A.  — ,  171  S.  W.  706,  our  supreme  court, 
through  Chief  Justice  Brown,  quoting  from  Houston  &  T.  C. 
R.  Co.  V.  Dallas,  98  Tex.  396,  70  L.R.A.  850,  84  S.  W.  648, 
said: 

"The  power  of  the  legislature  to  regulate  the  use  of  property 
and  the  carrying  on  of  business  so  as  to  protect  the  health,  safety, 
and  comfort  of  citizens  is  recognized  by  all  of  the  authorities,  and 
its  use  is  not  to  be  defeated  by  the  mere  fact  that  loss  or  expense 
may  be  imposed  upon  the  owners  of  the  property  or  business. 
Northwestern  Fertilizing  Co.  v.  Hyde  Park,  97  XJ.  S.  659,  24 
L.  ed.  1036.'^ 

In  the  case  of  Patsone  v.  Pennsylvania,  232  TJ.  S.  138,  58  L. 
ed.  539,  34  Sup.  Ct.  Rep.  281,  it  is  shown  that  the  state  of  Penn- 
sylvania, in  order  to  protect  its  wild  game,  passed  a  law  making 
it  an  offense  for  a  resident  unnaturalized  alien  to  own  or  be  pos- 
sessed of  a  shotgun  or  rifle,  and  also  forfeited  the  gun  where  such 
person  was  shown  to  own  or  to  be  possessed  of  it.     The  act  was 
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his  property  contrary  to  the  14th  Amendment  to  the  United 
States  Constitution.  The  United  States  Supreme  Court  in  that 
case  said : 

"Under  the  14th  Amendment  the  objection  is  twofold,  unjusti- 
fiably depriving  the  alien  of  property,  and  discrimination  against 
such  aliens  as  a  class.  But  the  former  really  depends  upon  the 
latter,  since  it  hardly  can  be  disputed  that  if  the  lawful  object,  the 
protection  of  wild  life  (Gear  v.  Connecticut,  161  U.  S.  519,  40  L. 
ed.  793,  16  Sup.  Ct  Eep.  600,  warrants  the  discrimination,  the 
means  adopted  for  making  it  elective  also  might  be  adopted. 
The  possession  of  rifles  and  shotguns  is  not  necessary  for  other 
purposes  not  within  the  statute.  It  is  so  peculiarly  appropriated 
to  the  forbidden  use  that  if  such  a  use  may  be  denied  to  this  class, 
the  possession  of  the  instruments  desired  chiefly  for  that  end  also 
may  be.  The  prohibition  does  not  eztend  to  weapons  such  as 
pistols  that  may  be  supposed  to  be  needed  occasionally  for  self- 
defense.  So  far,  the  case  is  within  the  principle  of  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup,  Ct  Eep.  409.  See 
further  2Tew  York  ex  rel.  Silz  v.  Hesterberg,  211  U.  S.  31,  53  L. 
ed.  75,  29  Sup.  Ct.  Kep.  10;  Purity  Extract  &  Tonic  Co.  v. 
Lynch,  226  U.  S.  192,  57  L.  ed.  184,  33  Sup.  Ct  Eep.  44. 

"The  discrimination  undoubtedly  presents  a  more  difficult 
question.  But  we  start  'with  the  general  consideration  that  a 
state  may  classify  with  reference  to  the  evil  to  be  prevented,  and 
that  if  the  class  discriminated  against  is  or  reasonably  might  be 
considered  to  define  those  from  whom  the  evil  mainly  is  to  be 
feared,  it  properly  may  be  picked  out.  A  lack  of  abstract  sym- 
metry does  not  matter.  The  question  is  a  practical  one,  depend- 
ent upon  experience.  The  demand  for  symmetry  ignores  the 
specific  diflFerence  that  experience  is  supposed  to  have  shown  to 
mark  the  class.  It  is  not  enough  to  invalidate  the  law  that  others 
may  do  the  same  thing  and  go  unpunished,  if ,  as  a  matter  of  fact, 
it  is  found  that  the  danger  is  characteristic  of  the  class  named. 
Lindsley  v.  Natural  Carbonic  Gas  Co.  220  U.  S.  61,  80,  81,  55  L. 
ei  369,  378,  379,  31  Sup.  Ct.  Kep.  337,  Ann.  Cas.  1912C,  160. 
The  state  'may  direct  its  law  against  what  it  deems  the  evil  as  it 
actually  exists  without  covering  the  whole  field  of  possible  abuses.' 
Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157,  160,  57  L. 
ed.  164,  169,  33  Sup.  Ct.  Kep.  66,  67 ;  Kosenthal  v.  New  York, 
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226  U.  S.  260,  270,  57  L.  ed.  212,  216,  33  Sup.  Ct.  Eep.  27, 
Ann.  Cas.  1914B,  71;  L'Hote  v.  New  Orleans,  177  U.  S.  587, 
44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788.  See  further  Louisville  & 
K  E.  Co.  V.  Melton,  218  U.  S.  36,  54  L.  ed.  921,  47  L.RA. 
(N.S.)  84,  30  Sup.  Ct.  Eep.  676.  The  question  therefore  nar- 
rows itself  to  whether  this  court  can  say  that  the  legislature  of 
Pennsylvania  was  not  warranted  in  assuming  as  its  premise  for 
the  law  that  resident  unnaturalized  aliens  were  the  peculiar  source 
of  the  evil  that  it  desired  to  prevent.  Barrett  v.  Indiana,  229 
IT.  S.  26,  29,  67  L.  ed.  1050,  1052,  83  Sup.  Ct.  Eep.  692. 

"Obviously  the  question,  so  stated,  is  one  of  local  experience,  on 
which  this  court  ought  to  be  very  slow  to  declare  that  the  state 
legislature  was  wrong  in  its  facts.  Adams  v.  Milwaukee,  228 
U.  S,  572,  583,  57  L.  ed.  971,  977,  33  Sup.  Ct.  Eep.  610.  If  we 
might  trust  popular  speech  in  some  states  it  was  right ;  but  it  is 
enough  that  this  court  has  no  such  knowledge  of  local  conditions 
as  to  be  able  to  say  that  it  was  manifestly  wrong.  See  Trag^er 
V.  Gray,  73  Md.  250,  9  L.E.A.  780,  25  Am.  St.  Eep.  587,  20  Atl. 
905;  Com.  v.  Hana,  195  Mass.  262,  11  L.RA.(N.S.)  799,  122 
Am.  St.  Eep.  251,  81 IST.  E.  149,  11  Ann.  Cas.  514.'' 

In  our  opinion  the  agreed  facts  in  this  case  show  such  a  marked 
distinction  between  the  three  characters  of  passenger  carriers  for 
hire  and  the  extent  and  manner  of  their  use  of  the  streets  as  to 
justify  the  city  in  requiring  the  operator  of  the  jitney  to  give  such 
bond,  and  in  not  requiring  either  of  the  other  classes  of  carriers 
to  do  so,  and  that  we  cannot  therefore  hold  this  provision  of  the 
ordinance  void. 

[6]  In  connection  with  this  matter,  the  applicant  contends,  in 
effect,  that  it  is  unreasonable  and  oppressive  to  require  him  to 
take  out  the  indemnity  insurance  from  some  company  designated 
by  the  ordinance,  and  that  instead  he  should  be  permitted  to  give 
personal  sureties  if  he  so  desires,  and  he  suggests  that  there  might 
be  but  one  insurance  company  which  would  issue  such  policy  in 
the  whole  state.  But  no  such  state  of  fact  is  shown  before  us. 
The  reason  why  the  city  requires  an  indemnity  by  an  incorporated 
company  instead  of  personal  sureties  is  made  to  appear  clearly  by 
the  agreed  facts  to  the  effect,  as  shown  by  subdivision  27  of  the 
agreed  facts  copied  above.  It  is  unnecessary  to  again  copy  it 
here.    Nothing  in  this  record  is  shown  which  would  justify  us  to 
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conclude  that  aaid  ordinance  in  the  particulars  mentioned  is  un- 
reasonable  or  oppressive.  On  the  contrary,  we  are  impressed  that 
they  are  reasonable  and  proper,  especially  in  view  of  the  agreed 
facts. 

[7,  8]  Again,  the  applicant  attacks  those  provisions,  in  effect, 
requiring  him  to  select  a  given  route  over  which  he  will  run  his 
motor  bus,  jitney,  designating  the  termini,  and  requiring  him  to 
stick  to  that  route  and  termini,  and  prohibiting  him  from  oper- 
ating elsewhere,  and  requiring  him  to  run,  or  cause  to  be  run,  his 
jitney  for  not  less  than  12  consecutive  hours  out  of  every  24,  ex 
cept  on  Sundays,  and  a  reasonable  time  for  going  to  and  from 
meals,  and  in  case  of  accidents,  breakdowns,  or  other  casualties, 
or  upon  the  surrender  of  said  license.  The  applicant's  able  attor- 
neys, as  we  understood,  both  in  their  oral  argument  and  brief 
herein,  admitted  and  contended  that  the  operators  of  the  jitneys 
were  common  carriers.  There  can  be  no  question  of  the  correct- 
ness of  this.  Then,  as  common  carriers,  they  subject  themselves 
to  all  reasonable  regulations  in  the  matters  mentioned.  Being 
common  carriers  and  subjecting  themselves  to  such  regulations, 
the  public  unquestionably  has  rights  in  the  premises.  As  we 
understand  the  ordinance,  the  city  does  not  undertake  to  itself 
fix  the  route  and  termini  of  the  jitneys,  but,  with  some  restric- 
tions, permits  the  operators  of  the  jitneys  themselves  to  make  such 
selection.  If  they  are  to  operate  as  common  carriers,  then  the 
public  has  the  right  to  know  when  and  where  they  will  operate, 
and  to  require  them  to  do  so  with  promptness  and  regularity.  It 
would  certainly  be  unreasonable  to  the  public  that>  after  they 
have  selected  and  established  their  route  and  termini,  they  could, 
at  any  time,  abandon  that  and  ta&e  up  some  other.  They  have  no 
more  right  to  thus  shift  from  time  to  time  and  place  to  place  than 
the  street  car  carriers  would  have  so  to  do.  Suppose,  for  instance, 
the  street  car  system  operating  on  regular  schedule  time,  as  they 
are  required  to  do  from  day  to  day  and  within  reasonable  hours, 
should  for  any  reason,  without  necessity,  conclude  that  on  one  day 
or  all  the  days  of  one  week  they  would  not  run  their  cars  on  their 
lines  north  and  south,  but  instead  run  them  east  and  west,  or  vice 
versa.  The  public  would  be  so  inconvenienced  by  this  as  to  make 
such  a  condition  of  things  intolerable,  and  as  a  matter  of  fact  it 
would  not  be  tolerated.    So,  with  the  jitney,  they  select  a  certain 
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route  and  termini.  Their  patrons,  the  public,  adjust  themselves 
to  this,  and  depend  upon  them  to  run  that  route  on  schedule  time 
within  reasonable  hours.  But  the  jitneys  without  necessity  con- 
clude that  for  a  given  day  or  for  each  day  of  a  given  week  they 
will  not  run  on  that  line  at  all,  but  run  on  another  and  a  different 
one.  The  disappointment  and  inconvenience  and  trouble  to  the 
public  that  had  adjusted  itself  otherwise  would  be  an  outrage  to 
such  an  extent  that  such  condition  of  things  by  the  jitneys  would 
not,  and  should  not,  be  tolerated.  The  ordinance  on  this  subject, 
it  seems  to  us,  instead  of  being  unreasonable,  is  most  reasonable, 
and  permits  them  at  any  time  to  apply  to  the  city  for  a  change  in 
their  route  or  termini,  and  the  ordinance  provides  that  the  city, 
in  its  discretion,  can  make  such  desired  change.  The  agreed  facts 
show  that  the  jitneys  now  operate  an  average  of  15  hours  each 
day.  Surely  that  they  should  be  required  by  the  ordinance  to 
operate,  with  the  exceptions  mentioned,  12  hours,  is  not  unreason- 
able and  violates  no  law.  It  seems  to  us  that  the  ordinance  makes 
every  exception  in  this  regard  that  would  be  either  necessary  or 
proper. 

[9,  10]  Again,  the  applicant  attacks  that  subdivision  of  §  2  of 
the  ordinance  following  subdivision  "g,"  wherein  it  is  prescribed 
that  the  Commissioner  may  grant  the  application  for  license  to 
operate  the  jitney  as  applied  for,  or  grant  it  in  modified  form,  or 
under  certain  conditions,  decline  to  grant  it  at  all.  As  to  this, 
we  think  the  applicant  is  not  in  position  to  attack  this  provision, 
for  the  agreed  facts  show  that  he  has  not  been  denied  any  license, 
and  in  fact  has  made  no  application  whatever  himself,  but  refused 
to  do  so.  Under  such  circumstances  the  rule  is  as  stated  in  Kis- 
singer V.  Hay,  52  Tex.  Civ.  App.  295,  113  S.  W.  1008,  expressly 
approved  and  adopted  by  this  court  in  Ex  parte  Wilson,  56  Tex. 
Crim.  Eep.  1,  117  S.  W.  1197,  that  where  one  has  not  applied 
and  been  refused,  he  cannot  complain.  Young  v.  Colorado,  — 
Tex.  Civ.  App.  — ,  174  S.  W.  994;  8  Cyc.  787-789.  The  rule 
prevails  in  the  United  States  Supreme  Court,  to  the  effect  that  it 
will  not  hear  objections  to  the  constitutionality  of  any  law  from 
those  who  are  themselves  not  affected  by  such  provisions ;  that  in 
order  to  require  the  court  to  pass  upon  such  questions  they  must 
affirmatively  sliow  they  have  been  denied  rights  by  reason  of  it. 
Southern  R.  Co.  v.  King,  217  U.  S.  524,  634,  54  L.  ed.  868,  871, 
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30  Sup.  Ct  Rep.  694;  Engel  v.  O'Malley,  219  U.  S.  128,  135. 
55  L.  ed.  128,  135,  31  Sup.  Ct.  Rep.  190;  Standard  Stock  Food 
Co.  V.  Wright,  225  U.  S.  540,  550,  56  L.  ed.  1197,  1201,  32  Sup. 
Ct  Rep.  784 ;  Tazoo  &  M.  Valley  R.  Co.  v.  Jackson  Vinegar  Co. 
226  U.  S.  217,  219,  67  L,  ed.  193,  194,  33  Sup.  Ct  Rep.  40; 
Rosenthal  v.  New  York,  226  U.  S.  260,  57  L.  ed.  212,  33  Sup. 
Ct  Rep.  27,  Ann.  Cas.  1914B,  71 ;  Darnell  v.  Indiana,  .226  IT.  S. 
390,  398,  57  L.  ed.  267,  272,  33  Sup.  Ct  Rep.  120 ;  Plymouth 
Coal  Co.  V.  Pennsylvania,  232  TJ.  S.  531,  544,  58  L.  ed.  713,  719, 
34  Sup.  Ct  Rep.  359 ;  Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233  U. 
S.  642,  648,  68  L.  ed.  1136,  1137,  34  Sup.  Ct.  Rep.  678.  How- 
ever, we  might  state  that  as  we  understand  by  it  the  city  could 
not,  "without  rhyme  or  reason,"  arbitrarily  refuse  to  issue  to  the 
applicant  a  license  under  said  ordinance  if  he  complied  there- 
with. But,  as  we  understand  that  provision,  the  city  reserves  to 
itself  authority  to  refuse  to  issue  license  to  any  and  every  one 
under  certain  conditions.  For  instance,  suppose  others,  includ- 
ing, or  even  excluding,  the  applicant,  had  already  applied  for  and 
been  granted  liceuise  on  certain  routes  to  a  large  number,  and  to 
such  a  number  as  that  any  othera  on  it  would  be  a  great  menace 
to  public  safety.  It  is  shown  by  the  agreed  facts  that  there  were 
300  of  these  jitneys  constantly  running  up  and  down  the  two 
main  business  streets  in  the  city.  Say  they  were  equally  divided ; 
then  there  would  be  75  on  one  side  of  the  street  running  one  way 
and  76  on  the  other  side  running  in  an  opposite  direction.  Under 
such  circumstances,  surely  the  city  would  have  the  right  to  say 
that  such  a  number,  or  even  a  much  less  number,  is  sufficient, 
and  to  permit  a  greater  number  would  be  too  great  a  menace  con- 
stantly to  life  and  limb  and  property.  Under  such  circumstances 
the  city  would  not  only  have  the  discretion  to  refuse  another 
license,  but  it  would  be  its  imperative  duty  to  absolutely  refuse 
all  others  on  those  streets.  In  any  event,  this  provision  of  the 
ordinance,  in  our  judgment,  is  not  unlawful,  unreasonable,  or 
void.  Fischer  v.  St  Louis,  194  U.  S.  361,  48  L.  ed.  1018,  24 
Sup.  Ct  Rep.  673 ;  Ex  parte  Broussard,  —  Tex.  Crim.  Rep.  — , 
L.R.A.  — f  169  S.  W.  660,  and  authorities  therein  cited;  Kis- 
singer V.  Hay,  supra,  and  authorities  therein  cited. 

We  see  nothing  in  the  ordinance  that  would  make  it  obnoxious 
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to  OUT  Constitution^  or  any  statutory  provision  preventing  mo- 
nopolies.   It  occurs  to  us  that  the  very  reverse  of  this  is  true. 

As  we  view  the  matters^  there  is  no  necessity  of  discussing  any 
other  question.  Those  discussed  and  decided,  we  think,  dispose 
of  the  case. 

The  applicant,  in  our  opinion,  is  not  entitled  to  a  writ  of 
habeas  corpus,  nor  discharge  if  one  had  been  granted.  It  will 
therefore  be  ordered  by  the  court  that  his  application  be  in  all 
things  denied,  and  that  he  be  and  is  hereby  remanded  to  the  cus- 
tody of  the  proper  oflScer,  or  his  successor,  who  held  him  when 
this  court  took  jurisdiction  and  admitted  him  to  bail. 

Harper,  J. : 

I  concur  in  the  result  reached,  and  may  write  my  views  later. 

Davidson,  J.,  dissenting: 

There  are  some  questions  which  ought  to  be  recognized  as 
settled  law  with  reference  to  municipal  corporations:  First,  that 
such  corporation  is  of  legislative  creation;  second,  that  it  can 
only  exercise  such  authority  as  has  been  expressly  conferred; 
third,  that  such  authority  must  be  within  constitutional  limita- 
tion; fourth,  that  its  powers  are  subordinate  to  general  legisla- 
tion; fifth,  that  if  there  be  a  doubt  of  its  right  to  exercise 
authority  or  power  to  act,  that  doubt  must  be  resolved  in  favor 
of  the  grantor  and  against  the  grantee;  sixth,  that  its  acts  and 
ordinances  must  be  within  the  grant;  and,-  seventh,  its  ordinances 
must  be  reasonable,  fair,  and  not  discriminating.  I  regard  these 
propositions  as  axiomatic  and  need  no  elaboration,  discussion,  or 
citation  of  authorities.  Within  these  rules  the  city  may  control 
its  streets,  and  regulate  their  use.  It  should  be  understood  that  a 
city  and  its  granted  powers  are  predicated  upon  the  basic  prin- 
ciple that  they  are  to  be  used  and  exercised  for  the  benefit  of 
those  who  travel  or  use  such  streets,  and  this  without  discrimina- 
tion. To  this  end  and  for  this  purpose  these  streets  are  laid  out 
and.  kept  in  repair.  It  may  be  stated  also  as  axiomatic,  that  the 
citizen  is  not  made  for  the  street;  the  street  is  made  for  the 
citizen  and  his  use.  The  city  cannot  prohibit  such  use,  but  may 
reasonably  regulate  it.  That  the  city  may  regulate  the  use  of  the 
streets  ought  not  to  be  questioned,  but  such  regulation  should  be 
fair  and  reasonable.    Autocratic  power  does  not  belong  to  nor  in- 
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h^e  in  our  republican'  fonn  of  govenunent,  dthdr  ia  the  state, 
legislative  department,  or  municipal  government  Citizens'  Say. 
&  L  Asao.  V.  Topeka,  20  Wall  655,  22  L.  ed.  465.  All  power  ia 
inherent  in  the  people,  not  the  government,  and  in  delegating 
authority  to  the  various  departments  of  government  our  citizen- 
ship did  not  surrender  their  inherent  power,  and  such  as  has 
been  delegated  may  be  recalled  or  modified  by  amendment  to  the 
Constitution,  or  by  the  ordination  of  a  new  Constitution.  The 
diversification  of  this  delegation  of  power  has  been  so  given  as 
to  prevent  usurpation  of  power  or  embezzlement  of  authority. 
The  legislature  is  supreme  in  law  making,  and  its  authority  can- 
not be  invaded  nor  delegated,  and  it  is  bounded  by  constitutional 
limitations.  Cities  are  subordinate,  and  must  live  within  the 
limits  of  its  grant  or  charter.  Police  power  is4:>ut  an  incident  to 
Illation.  Whatever  may  be  the  necessity  for  its  exercise,  that 
necessity  is  limited  by  iioapassible  barriers.  Withdraw  the  legis- 
lative delegated  authority^  and  the  police  power  passes  with  that 
withdrawal.  The  legislature  cannot  ezoeed  or  transfer  its  del- 
egated authorily  any  more  that  can  the  judiciary  or  executive. 
While  these  statements  are  geineral  and  may  be  regarded  aa  legal 
platitudes  in  a  sense,  still  it  is  well  to  have  frequent  recurrence 
to  first  principles,  ^'lest  we  forget^"  and  it  may  be  absolutely 
necessary  to  do  so  that  precedents  may  be  kept  within  the  reason 
of  the  law  and  the  purpose  of  the  written  Constitution.  It  may 
be  well  also  to  restate  that  great  truth,  sometimes  overlooked,  that 
the  government  is  made  by  man  and  for  his  benefit,  and  that 
man  is  not  made  by  nor  for  the  government  Kecent  history — 
Ic^lative  and  judicial — does  not  seem  to  have  kept  these  propo- 
sitions well  or  strictly  in  hand  or  in  memory.  Police  power, 
whatever  may  be  the  necessities,  is  operative  only  to  subserve  our 
citizenship,  their  rights  and  their  interest  It  cannot  be  made 
an  engine  of  oppression,  nor  used  to  destroy  the  rights  of  our 
people,  nor  can  it  be  resorted  to  to  paternalize  our  government. 
These  rights  are  sacred,  whether  in  the  state  at  large  or  within 
the  confined  limits  of  municipal  corporations.  Such  authority 
should  be  confined  to  the  regulation  of  matters  appertaining  to 
such  corporation  and  the  exigencies  of  such  territory,  and  this 
only  when  the  matters  are  not  covered  by  the  general  law  of  the 
land.    There  are  many  things  doubtless  affecting  the  aggregation 
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of  people  in  cities  which  do  not  affect  the  people  at  large  in  the 
state.  IJndeT  such  circumstances  cities  should  have  sufficient 
police  power  for  reasonable  r^ulation.  One  of  such  matters 
is  reasonable  control  of  streets.  This  regulation  should  be  ex- 
ercised for  the  benefit  of  the  citizenship  of  the  city  and  those 
who  use  the  streets  for  necessary  purposes,  always  attended  by 
the  fundamental  rule  that  such  use  must  be  exercised  so  as  not  to 
injure  the  rights  of  others  or  the  public  rights. 

It  occurs  to  me  that  the  ordinance  in  question,  viewed  in  the 
light  of  other  ordinances  mentioned  in  the  statement  of  facts,  is 
not  only  discriminating  and  unreasonable,  but  intended  to  be  pro- 
hibitive, and  its  bond  feature  is  not  authorized,  and,  in  my  judg- 
ment, void.  Illustrative  of  the  above,  an  inspection  of  one 
ordinance  disclos^  that  all  autos  of  every  size  and  description  are 
authorized  to  carry  passengers  throughout  and  all  over  the  city 
of  Ft  Worth  by  paying  a  license  fee  of  $8  per  annum,  and  for 
this  no  bond  or  insurance  policy  is  asked  or  required  in  the  way 
of  indemnity.  Under  the  other  ordinance  an  auto  carrying  five 
passengers  must  pay  $10  per  annum ;  if  it  carries  seven  passen* 
gers  it  must  pay  $20  per  annum,  and  if  above  seven  passengers 
it  must  pay  $30.  In  addition  to  these  matters  these  autos  or  jit- 
neys are  confined  to  specific  or  segregated  lines  and  streets.  Be- 
sides this,  each  auto  or  the  licensee  under  the  second  ordinance 
must  take  out  an  insurance  policy  to  protect  such  licensee  from 
"legal  liability,*'  provided  such  policy  can  in  no  event  redound  to 
the  benefit  of  passengers  carried  in  such  auto.  For  this  policy  or 
indemnity  contract  the  licensee  must  pay  the  exacted  fee  or  pre- 
mium demanded  by  the  insurance  companies.  There  may  be  no 
limit  even  set  to  the  amount  of  the  premium  or  fee  to  be  paid. 
Otherwise  the  license  cannot  be  obtained  as  authority  for  running 
the  jitney.  The  insurance  company,  no  one  else,  can  sign  the 
contract.  If  it  demands  $500  as  a  premium  or  fee,  it  must  be 
paid,  and  this  is  made  a  prerequisite  before  the  licensee  can  obtain 
the  necessary  license  to  operate  his  auto  or  jitney.  Under  one 
ordinance  the  auto  or  common  carrier  only  pays  $3  for  the  privi- 
lege of  becoming  a  common  carrier  in  the  city  limits  for  the 
space  of  one  year.  Under  the  other  ordinance  the  auto,  which 
we  may  call  a  jitney,  pays  from  $10  to  $30,  besides  the  premium 

demanded  by  the  insurance  company.     This  looks  to  me  to  be 
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sharply  discriminating.  It  may  be  asked  why  this  difference  is 
made  under  the  two  ordinances.  Can  it  be  said  that  the  passen- 
gers are  less  safe  in  one  than  in  the  other  auto  ?  If  so,  how  or 
why{  Can  it  be  urged  that  the  traveling  public  on  the  streets 
is  less  liable  or  more  liable  to  damage  from  one  of  the  autos  than 
from  the  other  I  If  so,  how  or  why  ?  It  may  be  further  asked  if 
the  public  along  the  street  is  any  more  safeguarded  by  the  exac- 
tion of  from  $10  to  $30  than  by  the  demand  of  $3.  It  occurs  to 
me  th^e  ordinances  cannot  be  reconciled  along  reasonable  lines. 
It  is  not  clear  to  my  mind  why  the  indemnity  contract  or  insur- 
ance policy  is  demanded  under  one  ordinance,  and  not  under  the 
other.  It  does  not  redound  to  the  benefit  of  either  the  passengers 
in  the  car,  for  they  expressly  are  excluded,  or  those  traveling 
along  the  public  streets,  for  the  simple  reason  that  by  its  terms 
the  "legal  liability"  is  limited  to  the  licensee  of  the  vehicle  driven. 
iN'either  the  passengers  nor  the  public  have  any  interest  in  the 
contract  or  policy.  Nor  is  it  clear  to  my  mind  how  this  indem- 
nity policy,  executed  in  favor  of  the  licensee,  could  be  any  protec- 
tion to  anybody,  uxiless  it  be  the  licensee.  Before  his  legal 
liability  could  possibly  arise  that  liability  must  be  fixed  in  some 
way  definitely  upon  the  licensee,  and  if  he  were  called  upon  to 
pay  money  in  any  way  for  damages  or  injury  to  people  on  the 
streets^  he  might  possibly  have  a  cause  of  action  against  the  in- 
surance company.  This,  if  true,  certainly  would  result  in  a 
multiplicity  of  suits  to  say  the  least  of  it,  the  end  of  which  might 
be  to  defeat  all  rights  even  of  the  licensee.  This  indemnity  con- 
tract is  a  matter  exclusively  between  the  jitney  owner  or  licensee 
and  the  insurance  company — ^made  so  on  its  face,  without  even 
specifying  what  is  meant  by  the  term  "legal  liability." 

It  may  be  asked,  Does  this  term  'legal  liability"  mean  an  in- 
demnity of  the  licensee  for  what  he  may  pay  out  for  damages 
or  cause  to  be  made  to  pay  out  for  damages,  or  is  it  protection 
against  him  from  prosecution  for  injury  of  a  criminal  nature 
he  may  commit  in  running  over  or  killing  people  on  the  streets  ? 
If  it  protects  him  against  liabilily  for  his  violation  of  criminal 
statutes,  certainly  it  would  hardly  be  maintainable  against  the 
insurance  company.  Indemnity  of  a  party  against  his  own  crim- 
inal or  tortious  act  would  hardly  be  a  legal  contract  But  viewed 
in  another  light,  this  indemnity  contract  under  the  ordinance  is 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


484  TEXAS  COURT  OF  CRIMINAL  APPEALS. 

and  can  only  be  a  matter  between  the  licensee  and  the  insurance 
company,  that  is,  it  is  a  contract  between  third  parties  to  which 
the  city  is  not  a  party  and  is  not  and  cannot  be  made  a  party, 
and  in  which  the  municipal  corporation  as  such  has  not  and  can 
have  no  interest.  It  could  not  change  the  relation  of  the  third 
parties  to  each  other  by  making  a  cause  of  action  or  defeating  a 
cause  of  action  or  in  lessening  or  enhancing  the  liabilily  for  acts 
between  third  parties.  The  public  or  the  city  has  no  interest  in 
it.  It  is  a  matter  between  the  licensee  and  the  insurance  com- 
pany. There  is  ample  authority,  as  I  understand  the  law,  based 
on  sound  principles,  for  the  proposition  that  the  city  cannot 
demand  or  require  bonds  or  contracts  inuring  to  or  operating 
only  between  third  parties.  This  has  been  a  matter  of  adjudi- 
cation frequently.  In  support  of  the  above  proposition  I  cite 
Park  Bros.  &  Co.  v.  Sykes,  67  Minn.  158,  69  N.  W.  712 ;  Breen 
v.  Kelly,  45  Minn.  353,  47  N.  W.  1067;  Philadelphia  v.  Mad- 
den, 23  Pa.  Co.  Ct.  39;  Lyth  v.  Hingstcm,  14  App.  Div.  11, 
43  K  Y.  Supp.  653;  Jefferson  v.  Asch,  58  Minn.  446,  25  L. 
R.A.  257,  39  Am.  St.  Rep,  618,  55  N.  W.  604.  To  the  same 
effect  is  Taylor  v.  Dunn,  80  Tex.  652,  16  S.  W.  732 ;  House  v. 
Houston  Waterworks  Co.  88  Tex.  233,  28  L.RA.  532,  31  S.  W. 
179;  Galveston  &  W.  R.  Co.  v.  Galveston,  90  Tex.  411,  86 
L.R.A.  33,  39  S.  W.  96.    Many  other  cases  could  be  cited. 

The  further  proposition,  to  my  mind  clear,  is  that  a  city  can 
in  no  event  demand  indemnity  bonds  except  for  municipal  pur- 
poses and  to  protect  city  contracts ;  these  contracts  inuring  to  the 
benefit  of  the  municipal  corporation.  As  between  third  parties 
the  city  has  no  concern  and  can  neither  lessen  nor  aggravate  any 
cause  of  action  between  the  citizens  of  a  municipality,  nor  can 
it  create  a  cause  of  action  between  them.  For  this  reason  it  seems 
to  me  the  city  ought  to  be  powerless  to  demand  of  one  citizen  an 
indemnity  contract  in  favor  of  another  citizen.  But  if,  in  any 
event,  this  can  be  done,  there  should  at  least  be  expressly  granted 
authority  in  the  city  charter  for  so  doing.  This  has  not  been  done 
to  the  city  of  Ft  Worth.  I  do  not  care  to  further  discuss  this 
question,  except  to  observe  that  the  bond  must  be  given  with 
ia  corporation  as  surety,  and  such  bond  oould  not  be  signed  by 
•private  persons  as  sureties,  though  the  wealthiest  in  the  state. 
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This  is  additional  disearimination  and  suffideiit  to  nullify  the  or- 
dinance. 

Another  question  I  ipention  briefly.  The  fees  demanded  are 
not,  in  my  judgment,  license  fees.  It  is  a  tax  pure  and  aimple, 
and  a  tax  of  a  graduated  nature,  ranging  from  $10  to  $80  ac- 
cording to  the  numl)er  of  passengers  carried  in  the  car  or  auto. 
If  it  is  a  license  fee  in  f act,  or  so  intended,  it  should  make  the 
same  equal  alike  to  all  autos  without  reference  to  the  number  of 
passengers  carried.  This  was  done  under  the  ordinance  which 
demands  a  $3  license  fee.  The  fee,  which  is  in  my  judgment  a 
tax  nnder  the  ordinance  under  which  relator  was  arrested,  is 
not  fixed  on  or  confined  to  the  auto  as  such,  but  to  the  number 
of  passengers  the  auto  carries,  not  as  a  regulation  of  the  jitney, 
but  as  a  tax  proportioned  to  the  number  of  passengers  carried. 
This  is  not  only  a  tax,  but  it  is  one  in  my  judgment  entirely  dis- 
criminatory on  its  face  as  well  as  in  its  operation.  The  city  is 
not  authorized  to  levy  this  character  of  tax;  therefore  in  the 
ordinance  it  is  denominated  a  license  fee.  Under  the  guise  of  a 
Uoense  fee  a  tax,  and  a  graduated  tax  at  that,  is  levied  and  de-  - 
manded.  A  license  fee  must  be  commensurate  with  the  expense 
of  maintaining  the  regulations,  and  cannot  be  used  as  a  mere 
means  of  putting  money  into  the  treasury  except  for  that  purpose, 
and  cannot  be  used  as  a  revenue  measure. 

There  is  another  matter  of  constitutional  law  involved  in  this 
case  to  which  I  might  refer ;  that  is  where  a  constitutional  right 
exists  in  favor  of  the  citizen,  the  power  does  not  exist  in  the  state 
or  legislature  to  require  the  giving  of  a  bond  which  materially 
abridges  or  entrammels  the  exercise  of  such  constitutional  right. 

This  rule  is  well  recognized,  both  in  criminal  and  civil  cases. 
In  Callan  v.  Wilson,  127  U.  S.  640,  82  L.  ed.  228,  8  Sup.  Ct 
Bep.  1301,  Justice  Harlan  in  an  elaborate  opinion,  concurred  in 
by  the  entire  court,  held  the  right  of  trial  by  jury  could  not  be 
abridged  by  requiring  an  appeal  to  a  higher  trial  court  when  an 
appeal  bond  would  have  to  be  given  as  a  prerequisite  to  secure 
such  jury  trial  That  case  has  not  been  overruled  nor  modified. 
Many  cases  were  reviewed  bearing  on  principles  of  constitutional 
law.  Trial  by  jury  is  not  a  more  sacred  right  than  the  right  of 
the  citizen  to  pursue  any  lawful  calling  or  business,  even  the 
right  to  use  the  streets  of  a  city.    Subject  to  lawful  police  regula* 
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tion,  as  above  observed  in  this  opinion,  such  a  business  or  calling 
as  carrying  passengers  in  a  carriage  or  auto  through  the  streets, 
and  the  general  use  of  the  public  streets  iy  the  auto  or  "jitney** 
are  matters  as  much  of  constitutional  right  as  that  of  trial  by 
jury,  and  can  no  more  be  abridged  than  the  trial  by  jury.  Police 
regulations  or  power  must  always  act  uniformly  upon  all  alike  in 
the  same  situation,  and  there  can  be  no  discrimination.  There 
may  be  classification  of  subjects  of  police  regulations  where  the 
classification  arises  from  the  nature  of  the  subjects,  and  such  sub- 
jects show  a  difference  in  the  expense  of  maintaining  reasonable 
police  regulations;  so,  in  this  case  there  could  be  no  differ^it 
fees  and  regulations.  However,  such  classification  must  be  rea- 
sonable and  just,  and  founded  upon  the  nature  of  the  subjects  for 
classification.  It  can  never  be  arbitrary,  nor  rest  upon  the  mere 
will  or  caprice  of  the  city,  state,  or  legislative  authority.  The 
discriminations  in  the  ordinances  here  involved  are  not  reasonable 
nor  just,  but  on  their  face,  when  the  subjects  of  the  nature  of  the 
discriminations  are  considered,  show  they  are  illegal,  arbitrary, 
'and  depend  upon  the  mere  will  of  the  l^slative  branch  of  the 
city.  It  may  be  matter  of  doubt  that  an  ordinary  auto  is  more 
hazardous  to  the  public  than  an  ordinary  two-horse  carriage  or 
similar  vehicle.  Certainly  one  of  two  autos  of  the  same  size,  with 
same  or  even  different  seating  capacity,  is  not  more  hazardous  or 
dangerous  to  the  public  than  the  other,  nor  does  it,  strictly  speak- 
ing, require  more  expense  in  regulation  than  the  other.  Yet  none 
of  these  regulations  apply  to  carriages  in  Ft.  Worth,  and  the  dis- 
crimination between  the  autos  of  the  same  carrying  capacity  un- 
der one  ordinance  as  against  those  under  the  other  ordinance  is 
purely  arbitrary  and  exists  without  reason  or  justification,  and 
only  by  the  mere  will  of  the  ordinance-making  power.  For  all 
the  above  reasons  the  ordinance  is  void  under  the  14rth  Amend- 
ment to  the  Federal  Constitution,  which  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law  or  be  denied  equal  protection  of  the  law,  as  well  as  under 
the  provisions  of  the  state  Constitution  and  the  Bill  of  Bights, 
which  are  to  the  same  effect. 

I  have  not  discussed  this  ordinance  in  relation  to  other  common 
carriers  of  the  city,  one  of  which  is  the  street  railway  company, 
but  I  have  said  enough  to  convey  some  of  the  ideas  I  have  for 
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disagreeing  with  my  brethren  in  upholding  this  ordinance.  I, 
therefore,  have  reached  the  concliuion  that  the  ordinance  is  un- 
reasonable, is  discriminatory,  is  intended  to  be  prohibitiye,  and 
its  bond  feature  is  Toid,  and  that  the  alleged  license  fee  is  a  tax, 
and  not  a  license.  I  cannot,  therefore,  concur  with  mj  brethren 
in  upholding  this  ordinance. 


OOIiORADO  PimiilC  UTIIilTIES  OOMBflSSlOlT. 

CASTLE  ROCK  MOUNTAIN  EAILWAY  &  PARK 

V. 

DENVER  TRAMWAY  COMPANY  et  aL 

[Case  No.  29.] 

Cinnmis9lan9  —  Jurisdiction  —  AntUtrust  laws. 

The  Colorado  Public  Utilities  Commission  has  no  jurisdiction  to 
entertain  a  petition  alleging  violations  of  the  laws  prohibiting  unfair 
competitiona  and  illegal  combinations  in  restraint  of  trade* 

[August  0,  1015.] 

Pbtitioit  alleging  violations  of  the  law  prohibiting  unfair 
competition  and  illegal  combinations  in  restraint  of  trade;  dis- 
missedy  with  leave  to  amend  the  complaint  within  five  days  to 
base  the  cause  of  action  solely  on  the  allied  discrimination  in 
the  rates,  practice,  and  service  of  the  defendant  the  Denver  Tram- 
way Company,  in  favor  of  the  defendant  the  Seeing  Denver  Com- 
pany, and  ordering  that  the  demurrers  of  the  defendants  directed 
against  all  other  matters  contained  in  the  petition  be  sustained, 
and  that  the  defendant  the  Denver  Tramway  Company  answer 
the  amended  petition  within  five  days  after  it  is  filed  with  the 
Commission. 

Appearances:  Charles  F.  Quaintance  for  petitioner;  Gerald 
Hughes  and  Howard  Robertson  for  the  Denver  Tramway 
Company,  defendant,  C.  C.  Dorsey  and  E.  I.  Thayer  for  the 
Denver  Union  Terminal  Ey.  Company,  defendant,  J.  H.  Kuy- 
kendall  for  the  Denver  Omnibus  &  Cab  Company,  defendant, 
Robert  R.  Harvey  for  the  Seeing  Denver  Company,  defendant. 

By  the  Commission:  On  the  16th  day  of  July,  1915,  the 
petitioner  filed  with  this  Commission  a  petition  entitled,  "Petition 
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in  re  Unfair  CompetitLoia  and  Illegal  Combination  or  Confed- 
eracy in  Bestraint  of  Trade,"  the  said  petition  being  directed 
against  the  defendant  public  utilities,  to  wit,  the  Denver  Tram- 
way Company,  the  Seeing  Denver  Company,  the  Denver  Omnibus 
&  Cab  Company,  and  the  Denver  Union  Terminal  Sailway  Com- 
pany. 

The  petitioner  alleges  that  it  is  a  scenic  incline  railroad  com- 
pany, owned  and  operated  by  Charles  F.  Quaintance,  and  pe- 
titions in  its  behalf,  and  on  behalf  of  thirty-six  scenic  trips  out 
of  Denver,  and  alleges  "that  the  defendants,  and  each  and  all 
of  them  have  formed  and  are  a  part  of  an  ill^al  combination  or 
confederacy  in  restraint  of  trade  and  fair  competition  for  the 
purpose  of  controlling  the  tourist  business,  to  the  end  that  no 
scenic  trips,  except  those  operated  by  defendant,  the  Seeing  Den- 
ver Company  shall  be  taken  by  tourists.'' 

The  petitioner  further  complains  that  the  defendant  the  Denver 
Omnibus  &  Cab  Company  has  been  granted  the  exclusive  priv- 
ilege of  soliciting  business  from  incoming  passengers  at  the 
Union  depot,  the  property  of  the  Denver  Union  Terminal  Rail- 
way Company,  one  of  the  defendants. 

The  petitioner  further  alleges  that  the  Denver  Omnibus  &  Cab 
Company  owns  and  controls  a  large  amount  of  the  capital  stock 
of  the  defendant  the  Seeing  Denver  Company,  and  grants  to 
the  said  the  Seeing  Denver  Company  privileges  not  open  to  this 
complainant  and  to  which  said  complainant  is  entitled ;  and  that 
the  defendant  Denver  Tramway  Company  permits  the  Seeing 
Denver  Company  to  use  the  tracks  of  the  defendant  the  Denver 
Tramway  Company,  exclusively,  and  maintains  a  discriminatory 
rate  for  special  cars  for  the  benefit  of  the  Seeing  Denver  Com- 
pany; the  said  rate  not  being  open  to  this  petitioner  or  others 
similarly  situated;  and  the  petitioner  prays  that  this  Commis- 
sion afford  a  remedy  as  against  the  alleged  ill^al  combination 
in  restraint  of  trade,  and  that  the  plaintiff  be  given  the  same 
rights,  rates,  service,  equipment,  and  privileges  by  the  defendant 
the  Denver  Tramway  Company,  the  Denver  Omnibus  &  Cab 
Company,  and  the  Denver  Union  Terminal  Railway  Company, 
as  are  now  open  to  the  defendant  the  Seeing  Denver  Company. 

On  Jidy  26,  1916,  the  defendants  filed  petitions  with  this 
Commission  for  leave  to  demur  to  the  complaint  of  the  peti- 

r.U.R.1915E. 


Digitized  by  V:iOOQIC 


CABXLE  ROGK  M.  R.  &  P.  t.  DEKVER  TRAMWAY  00.  489 

tioner,  and  this  privil^e  was  granted  by  the  Conmiission ;  where- 
upon, on  July  28,  1915,  the  defendants  demurred  to  the  petition 
of  the  petitioner,  alleging  that  this  Commission  had  no  juris- 
diction as  to  the  subject-matter  of  this  action. 

On  the  30th  day  of  July,  1916,  the  Commission  heard  ar- 
guments in  support  of  and  against  the  demurrerB  filed  to  the 
petition  of  the  petitioner. 

The  petitioner,  in  its  objection  to  the  exclusive  right  to  solicit 
incoming  passengers,  granted  by  the  Denver.  Union  Terminal 
Railway  Company  to  the  Denver  Omnibus  &  Cab  Company,  does 
not  complain  as  to  the  adequacy  of  the  service  of  the  Denver 
Omnibus  &  Cab  Company,  nor  does  the  petitioner  seek  for  itself 
an  equal  right  to  solicit  passengers  at  the  station  of  the  Union 
Terminal  Eailway  Company,  so  that  it  is  unnecessary  for  us,  at 
this  time,  to  pass  on  the  question  as  to  whether  it  is  within  the 
jurisdiction  of  this  Commission  to  order  the  Denver  Union  Ter- 
minal Eailway  Company  to  permit  other  persons  and  corpora- 
tions the  privilege  of  soliciting  passengers  at  the  station  of  the 
D«aver  Union  Terminal  Railway  Company. 

The  complaint  of  petitioner  complains  of  an  illegal  combination 
in  restraint  of  trade.  The  Public  Utilities  Commission  is  not 
a  court,  but  is  a  creature  of  the  legislature,  with  defined  powers, 
and  our  jurisdiction  does  not  extend  to  complaints  against  iU^al 
combinations  in  restraint  of  trade.  The  doors  of  the  courts  of  the 
state  of  Colorado  are  open  to  the  plaintiff  in  the  event  it  has  a 
cause  of  action  in  this  regard. 

The  Commission,  having  carefully  considered  the  petition  of 
the  petitioner  and  the  demurrers  filed  by  the  several  defendants, 
now  orders: 

First.  That  the  petition  of  the  petitioner  be  dismissed  as  to 
the  Denver  Union  Terminal  Railway  Company,  the  Denver 
Omnibus  &  Cab  Company,  and  the  Seeing  Denver  Company,  de- 
fendants. 

Second.  That  the  petitioner  amend  its  complaint  within  five 

days  from  the  date  of  this  order,  and  base  its  cause  of  action 

Bolely  on  the  alleged  discrimination  in  the  rates,  practices,  and 

service  of  the  defendant  the  Denver  Tramway  Company,  in 

favor  of  the  defendant  the  Seeing  Denver  Company,  and  that  the 
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demurrers  of  the  defendants  directed  against  all  other  matters 
contained  in  the  petition  of  the  petitioner  be  sustained. 

It  is  further  ordered  that  the  defendant  the  Denver  Tramway 
Company  answer  the  amended  petition  of  the  petitioner  within 
five  days  after  the  same  is  filed  with  this  Commission. 

The  Public  Utilities  Commission  of  the  State  of  Colorado^ 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  CcHiimis- 
sioners. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 

IN  BE  CONNECTICUT  COMPANY. 

(—  Conn.  — ,  94  Ati.  992.) 

Canatitutional  law  — •  Delegatitnt  of  power  to  regulate  street  raHwaifa 
—  Comtni88ion. 

1.  The  general  assembly  could  constitutionally  delegate  to  the  Pub- 
lic Utilities  Commission  authority  to  determine  the  number  of  street 
railway  tracks  to  be  laid  on  a  city  bridge  used  as  a  public  highway,  as 
it  involved  the  adjudication  of  a  matter  of  an  administrative  character, 
and  might  properly  be  left  for  decision  to  a  tribunal  exercising  adminis- 
trative and  executive  functions. 

Constitutional  law -^  Delegation  of  power  to  regulate  street  raHways'^ 
Commission, 

2.  A  statute  (Connecticut  Special  Laws  of  1913,  p.  1144,  §  4)  pro- 
viding that  the  Public  Utilities  Commission  is  authorized  to  determine 
the  number  of  tracks,  not  exceeding  two,  to  be  laid  by  any  street  rail- 
way company  operating  a  street  railway  upon  a  certain  city  bridge,  to 
be  constructed  under  the  provision  of  the  act,  subject  to  the  rights  of 
appeal  provided  for  in  the  statute  (chapter  128,  Conn.  Public  Acts  of 
1911)  establishing  the  Public  Utilities  Commission,  which  makes  the 
orders  that  the  Commission  is  authorized  to  make  depend  upon  a  find- 
ing of  public  convenience,  necessity,  or  safety,  establishes  a  primary 
standard  governing  the  action  of  the  Commission,  and  is  not  unconstitu- 
tional as  authorizing  the  Commission  arbitrarily  to  determine  the  num- 
ber of  tracks. 

[July  16,  1916.] 

Appeal  by  the  City  of  Norwalk,  from  a  Judgment  of  the  Su- 
perior Court  of  Fairfield  County,  vacating  an  order  of  the  Public 
Utilities  Commission  requiring  the  Connecticut  Company  to  lay 
double  tracks  for  its  street  railway  on  the  new  Washington  Street 
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bridge  over  the  Norwalk  river;  reversed  and  remanded  with 
directions. 

Appearanoes:  John  J.  Walsh,  Edwin  L.  Scofield,  and  Edward 
J.  Quinlan  for  appellant ;  George  D.  Watrous,  Carroll  €•  Hincks, 
and  Harry  Q.  Day,  for  appellee. 

Wheeler,  J.,  delivered  the  opinion  of  the  court: 

The  Connecticut  Company  is  a  street  railway  corporation 
which  has  for  many  years  operated  a  single-track  street  railway 
over  the  old  Washington  street  bridge  being  a  part  of  Washington 
street,  a  highway  in  the  city  of  Norwalk.  The  general  assembly 
of  1911  authorized  the  town  of  Norwalk,  through  its  bridge  com- 
mittee, to  construct  a  new  bridge  across  the  Norwalk  river  in 
place  of  the  old  Washington  street  bridge.  Special  Laws  of  1911, 
p.  490.  In  1913  the  general  assembly  consolidated  the  munic- 
ipalities in  Norwalk  into  the  city  of  Norwalk,  transferring  to  it 
the  authority  of  the  town  over  this  bridge  and  continuing  the 
powers  of  this  committee.  Special  Laws  of  1913,  p.  1038,  ap- 
proved June,  1913.  The  city  of  Norwalk  by  this  committee  pre- 
ferred its  petition  to  the  Public  Utilities  Commission,  praying 
that  the  Commission  order,  among  other  things,  the  Connecticut 
Company  to  lay  two  tracks  across  this  bridge  and  its  approaches. 
The  Commission  so  ordered,  and  the  company  took  its  appeal  to 
the  superior  court,  and  in  paragraph  'T>"  of  its  reasons  of  appeal 
alleged  that  §  4  of  the  special  act  approved  June  4,  1913  (page 
1144),  under  authority  of  which  the  Commission  made  its  order, 
was  unconstitutional,  in  that  it  pretended  to  confer  jurisdiction 
on  the  Commission  to  determine  the  number  of  tracks  to  be  laid 
across  the  bridge  by  the  company  arbitrarily  and  without  regard 
to  public  convenience  or  safety.    Section  4  provided : 

"The  Public  Utilities  Commission  is  hereby  authorized  to 
determine  the  number  of  tracks,  not  exceeding  two,  to  be  laid  by 
any  street  railway  company  operating  a  street  railway  upon  the 
bridge  constructed  under  the  provisions  of  said  act,  subject  to  the 
rights  of  appeal  provided  for  in  chapter  128  of  the  Public  Acts  of 
1911/' 

The  city  demurred  to  this  paragraph  because:  (1)  The  ques- 
tion whether  one  or  two  tracks  should  be  laid  was  one  which  the 

general  assembly  could  itself  have  determined;  (2)  the  act  was 
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administrative  in  character  and  properly  delegable  to  the  Com- 
mission by  the  general  assembly;  (3)  the  jurisdiction  of  the 
Commission  under  the  special  act  depended  upon  a  finding  ihat 
the  thing  ordered  done  was  required  in  the  interest  of  public  con- 
venience or  safety.  The  court  overruled  the  demurrer,  and  upon 
hearing  found  the  issues  for  the  company,  and  held  the  act 
unconstitutional . 

The  trial  court  placed  its  decision  upon  two  grounds:  (1) 
That  the  act  arbitrarily  authorized  the  Commission  to  deter- 
mine the  number  of  tracks,  not  exceeding  two,  to  be  laid  by  the 
railway  across  the  bridge;  and  (2)  empowered  it  to  order  the 
railway  to  occupy  and  use  a  part  of  the  city's  property  against 
the  wishes  of  the  railway  or  city  or  of  both.  The  company  upon 
this  appeal  presses  one  ground  only,  and  does  not  rely  upon  the 
second  ground  of  the  court's  decision. 

We  approve  of  its  judgment  in  confining  the  discussion  to  the 
first  ground  of  the  court's  decision,  since  this  point  appears  to 
us  to  be  the  only  one  inviting  an  argument  of  substance. 

[1]  The  general  assembly  had  power  to  itself  determine  the 
number  of  tracks  to  be  laid  across  this  bridge.  And  it  had 
power  to  delegate  to  the  Commission  the  determination  of  the 
number  of  tracks  to  be  laid,  for  this  was  the  adjudication  of  a 
matter  of  an  administrative  character  and  might  be  properly  be 
left  for  decision  to  a  tribunal  such  as  this  Commission,  adminis- 
trative and  executive  in  its  functions.  While  undoubtedly  the 
general  assembly  could  not  delegate  to  an  administrative  tri- 
bunal legislative  discretion,  it  might  declare  its  own  will  and 
delegate  to  such  tribunal  the  power  to  execute  its  will  and  carry 
out  its  policy.  The  question  of  the  proper  number  of  tracks  to 
be  laid  across  a  bridge  which  is  part  of  a  public  highway  is  one 
whose  solution  depends  upon  an  investigation  of  the  conditions 
surrounding  the  location  at  the  time  of  the  decision,  and  the 
weighing  of  these  in  the  light  of  the  public  or  private  benefit, 
or  the  reverse.  Obviously  the  lawmaking  body  cannot  know 
these,  nor  foresee  changing  conditions,  and  hence  arises  in  many 
cases,  as  did  in  this  case,  the  propriety,  if  not  the  actual  public 
necessity,  for  committing  the  decision  of  this  issue  of  fact  to  an 
administrative  tribunal. 

Legislation  of  this  character,  having  established  the  primary 
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standard,  may  devolve  upon  the  administrative  tribunal  the  exec- 
utive duty  of  carrying  out  the  purpose  and  policy  of  the  statute.. 
Eed  "C'  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  222  U.  S.  393, 
56  L.  ed.  244,  82  Sup.  Ct.  Eep.  152 ;  Interstate  Commerce  C<mi- 
mission  v.  Goodrich  Transit  Co.  224  U.  S.  215,  56  L.  ed.  T3Y,  32 
Sup.  Ct.  Kep.  486;  United  States  v.  Grimaud,  220  U.  S.  506, 
617,  55  L.  ed.  563,  567,  31  Sup.  Ct.  Rep.  480;  Union  Bridge 
Co.  V.  United  States,  204  U.  S.  364,  51  L.  ed.  523,  27  Sup.  Ct. 
Eep.  367;  Monongahela  Bridge  Co.  v.  United  States,  216  U.  S. 
177,  193,  54  L.  ed.  486,  442,  30  Sup.  Ct.  Rep.  356 ;  Arms  ▼. 
Ayer,  192  HI.  601,  58  L.RA.  277,  85  Am,  St.  Rep.  357,  61  N, 
E.  851. 

[2]  The  company  relies  upon  this  principle,  and  contends  that 
§  4  does  not  set  up  a  primary  standard  governing  the  action  of 
the  Commission.  The  city  assents  to  the  company's  claim  that 
the  power  of  the  Commission  to  determine  this  issue  must  rest 
upon  provision  found  in  the  special  act  which  authorizes  its  order 
upon  a  finding  of  public  convenience,  necessity,  <»r  safety.  As 
this  is  the  only  question  made  upon  the  argument  of  the  appeal, 
we  shall  limit  oar  consideration  to  that,  and  not  consider  whether 
the  act  might  be  sustained  upon  other  grounds. 

The  Public  Utilities  Cinnmission  succeeded  the  railroad  com- 
missioners, and  all  the  rights,  powers,  and  duties  heretofore 
vested  in  the  railroad  commissioners,  and  not  inconsistent  with 
the  Public  Utilities  act,  were  transferred  to  and  continued  in  the 
Commission,  and  new  and  enlarged  powers  were  by  the  act  vested 
in  the  Commission.  Chapter  74  of  the  Public  Acts  of  1853 
created  the  railroad  commissioners,  and  provided  that  they  might 
make  orders  in  reference  to  the  management  and  operation  of 
railroads  which  in  their  opinion  were  necessary  for  the  public 
safety.  Throughout  the  many  statutes  relating  to  the  powers  of 
the  railroad  commissioners  over  railroads  and  railways,  we  find 
that  public  necessity,  convenience,  or  safety  is  made  the  condition 
of  the  right  of  the  commissioners  to  act  This  basic  fact  is  either 
found  by  the  general  assembly  or  delegated  by  it  to  the  commis- 
sioners to  find.  The  Public  Utilities  act  was  passed  upon  the 
public  demand  for  greater  public  protection  through  larger  con- 
trol of  and  supervision  over  public  service  corporations.  The 
act  is  broad  in  its  sweep,  extensive  in  the  jurisdiction  conferred, 
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and  far-reaching  in  the  supervision  of  public  service  corporations 
and  the  control  over  public  and  private  interests.  It  is  essentially 
a  remedial  statute,  and  as  such,  like  the  workmen's  compensation 
act,  to  receive  a  liberal  construction  designed  to  effectuate  its 
cardinal  purpose. 

It  would  be  a  singular  legislative  condition,  if  it  were  so,  that 
within  two  years  of  the  enactment  of  this  highly  important  piece 
of  constructive  legislation  the  legislature  were  found  to  hare 
passed  an  act  intentionally  disregarding  the  foundation  upon 
which  all  of  the  powers  of  the  railroad  commissioners  over  rail- 
roads and  railways  rested  and  committed  to  their  successors  in 
this  single  matter  of  operation  the  power  of  acting  at  their  will 
and  without  regard  to  the  necessity,  convenience,  or  safety  of  the 
public.  And  that,  too,  while  leaving  all  other  administrative 
matters  contingent  upon  this  vital  principle  of  public  welfare. 
Doubly  singular  would  this  be  when  the  legislature  twice  in  1911, 
the  year  of  the  enactment  of  the  Public  Utilities  act,  and  twice 
in  1913,  the  year  of  the  passage  of  the  special  act  in  controversy, 
made  the  public  convenience  or  necessity  or  safety  the  basis  of 
the  administrative  orders  authorized  by  the  new  Commission. 
Public  Acts  of  1911,  chap.  230 ;  id.  chap.  288 ;  Public  Acts  of 
1913,  chap.  210;  id.  chap.  225.  And  it  is  significant  of  the 
common  legislative  intent  that  the  Acts  of  1913  were  approved 
within  two  days  of  the  approval  of  the  special  act  in  controversy. 

An  examination  of  the  Public  Utilities  act  discloses  that  all 
of  the  orders  which  the  Commission  is  authorized  to  make  are 
by  the  terms  of  the  act  dependent  upon  a  finding  of  public  con- 
venience, necessity,  or  safety.  By  the  terms  of  §  18  of  the  Util- 
ities act,  the  orders  of  the  Commission  affecting  the  operation  of 
a  railway  are  such  only  as  may  be  reasonably  necessary  for  the 
public  safety,  or  the  health  or  safety  of  the  employees  of  the 
railway.  The  policy  and  purpose  of  this  act,  no  less  than  its 
terms,  demonstrates  the  incapacity  of  the  Commission  to  act  upon 
its  own  arbitrary  will.  If  §  4  of  the  special  act  of  1913  had  been 
a  part  of  the  act  of  1911,  we  cannot  conceive,  in  the  light  of  the 
other  provisions  of  the  act,  how,  in  reason,  it  could  be  claimed 
that  an  order  thereunder  might  be  made  at  the  will  of  the  Com- 
mission. But  §  4  is  necessarily  amendatory  of  the  original  act, 
and  the  two  are  to  be  construed  together  as  if  one  act.    The  terms 
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of  §  4  are  inharmonious  to  arbitrary  action.  The  Commission 
is  authorized  to  determine  the  number  of  tracks  not  exceeding 
two.  It  has  a  settled  procedure  handed  down  from  its  predeoes- 
BOTBy  confirmed  by  its  own  terms,  established  by  the  custom  and 
policy  of  the  community. 

An  administrative  tribunal  charged  with  the  duty  to  determine 
a  given  matter  must  accord  a  hearing  to  parties  in  interest  The 
Commission  can  determine  after  it  has  accorded  a  hearing. 
There  is  no  subject-matter  for  a  hearing  under  §  4,  other  than 
whether  there  should  be  one  or  two  tracks  across  this  bridge,  and 
there  is  no  method  of  determining  this  except  it  be,  as  the  appel- 
lant well  says,  ^'in  conformity  with  principles  underlying  the 
establishment  of  the  Commission.'^  The  right  of  appeal  accorded 
by  §  4  also  protects  the  company  against  arbitrary  action  by  the 
Commission.  It  may  not  aet  illegally,  or  in  excess  of  its  powers, 
or  arbitrarily,  else  the  court  will  set  aside  its  order.  Public  Acts 
of  1911,  chap.  128,  §  29.  "No  difference  is  made  between  an  ap- 
peal from  an  order  under  §  4  and  from  orders  under  the  Utilities 
act,  and  the  most  natural  inference  is  tiiat  the  legislature  did 
not  make  a  difference  because  it  found  liiiat  each  were  alike  in 
dependence  upon  the  fundamental  principle  of  public  welfare 
upon  which  the  Commission  might  act. 

The  company,  through  the  charter  of  its  predeciBssor,  was  given 
the  right  to  lay  tracks,  not  exceeding  two,  across  this  bridge. 
The  legislature  at  the  time  of  the  grant  determined  that  at  some 
time  two  tracks  might  be  of  public  convenience  and  necessity. 
If  the  decision  of  when  this  should  be  done  had  been  left  to  the 
company,  we  apprehend  that  this  grant  could  not  have  been 
attacked  because  of  the  possibility  of  arbitary  decision  by  the 
company.  Less  reason  for  anticipating  arbitrary  action  will  be 
found  in  the  decision  of  this  same  question  by  an  impartial  pub- 
lic tribxinal  of  high  authority.  The  legislature  had  power  to 
amend  the  charter  of  the  company,  and  thus  to  transfer  the  de- 
cision of  this  question  to  the  Commission. .  We  find  in  the  terms 
of  §  4  of  the  special  act,  in  the  constitution  of  the  Commission, 
in  its  purposes,  and  in  the  principles  and  policy  underlying  the 
railroad  commissioners  and  their  successor,  the  Public  Utilities 
Commission,  the  manifestation  of  the  legislative  intent  to  con- 
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dition  the  order  of  the  Commission  upon  the  public  couveuienc^ 
or  necessity,  or  safety.  \ 

In  its  brief  the  appellee  concludes  that  ''the  Commission  may 
reach  this  determination  on  any  basis  which  it  pleases,  private 
or  public,  personal  or  political,  with  or  without  notice  or  hearing. 
In  any  and  every  case  its  determination  will  be  within  the  limita- 
tions of  power  which  the  general  assembly  has  attempted  to  oon- 
fer  upon  it." 

We  think  this  ignores  the  fact  that  the  Commission  must  de- 
termine, and  hence  hear;  overlooks  the  provision  for  appeal 
guarding  the  rights  of  parties  against  the  illegal  or  exoessive  or 
arbitrary  action  of  the  Commission ;  fails  to  take  into  account  the 
fundamental  principle  at  the  base  of  any  order  of  the  Commis- 
sion ;  and  disregards  the  purpose  of  our  Public  Utilities  act  and 
the  established  policy  of  our  law  toward  the  subjects  of  its  juris- 
diction. 

We  omit  discussion  of  the  claim  that  the  Public  Utilities  Com- 
mission had  jurisdiction  over  this  question  under  the  act  of  its 
origin  without  reference  to  §  4,  for  the  reason  that  this  issue  of 
law  is  not  fairly  raised  on  the  appeal. 

There  is  error;  the  judgment  is  set  aside,  and  the  cause  re- 
manded, with  direction  that  the  demurrer  to  paragraph  ''b"  of 
the  reasons  of  appeal  be  sustained/ and  the  cause  proceeded  with 
according  to  law*    In  this  opinion  the  other  judges  concurred. 


IliUNOIS  PUBULO  UniilTIBS  OOMM1B8IOK. 

WAYNESVILLE  TELEPHONE  EXCHANGE,  BY  JAMES 

DAGLEY, 

NATIONAL  TELEPHONE  &  ELKCTBIC  COMPANY  et  aL 

[No.  S428.] 

Service  —  Telephones  —  Bhyeloal  connection  —  BubUc  convenience  and 
necesei^, 

1.  Pablie  convenienoe  and  necessity  were  held  not  to  demand  a 
physical  oonnection  between  the  lines  of  two  telephone  companies,  where 
a  petition  for  the  connection  was  signed  by  only  a  small  minority  of 
subscribers  of  each  company  after  the  majority  had  been  importuned  to 
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sign,  and  where  it  also  appeared  that  the  moTing  ground  of  the  oom- 
plainant  was  not  to  obtain  an  interchange  of  local  service,  but  to  obtain 
the  free  service  of  its  competitor  under  a  reciprocal  arrangement  which 
would  not  be  fair  to  the  latter  and  would  ranilt  in  ita  linea  beiiig  made 
use  of  at  little  or  no  cost  to  the  complainant. 
Service  —  Telephones  —  Physical  connection  —  Impairment  of  service. 

2.  A  telephone  company  cannot  refuse  to  make  a  physical  connec- 
tion with  the  lines  of  another  company  for  the  reason  that  such  lines 
are  grounded,  and  are  not  constructed  in  a  manner  capable  of  rendering 
good  serriee,  where  the  lines  are  no  different  than  those  of  other  rural 
companies  with  which  the  objeetor  has  established  connection. 

Service  —  Telephones  —  Physical  connection  —  Injury  to  private  rights, 

3.  A  telephone  company  was  refused  authority  to  make  a  physical 
connection  with  the  lines  of  a  local  competitor,  which  charged  higher 
rates,  at  a  place  where  they  both  operated  exchanges,  and  with  a  third 
oompaily  having  connection  with  the  competitor  by  means  of  a  t<^l  line, 
where  an  interchange  of  local  calls  on  a  reciprocal  free  basis  would 
result  in  subscribers  of  the  competitor  seeking  the  cheaper  service  of 
the  applicant,  and  if  a  protective  rate  were  applied  there  would  be  no 
intei*company  calls;  and  where  the  applicant^  by  means  of  its  trunk- 
line  connecticms  at  a  number  of  points,  had  aocess  to  the  toll  systems  of 
the  competitor,  the  third  company  and  also  a  fourth  company  serving 
extensive  territory. 

[August  6,  1916.] 

Applioation  to  compel  physical  coimection  of  telephone  lines; 
dismissed. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petition  in  this  case  represents 
that  the  complainant  is  engaged  in  the  management  and  operation 
of  a  telephone  system,  consisting  of  rural  lines  in  Dewitt  and 
Logan  counties  and  a  local  exchange  at  Waynesville,  Dewitt 
county ;  that  the  defendants  are  public  utilities  and  have  refused 
to  permit  a  "just,  equitable,  and  mutual  connection"  between 
their  lines  and  the  exchange  or  switch  board  of  the  complainant 

Answering,  the  defendant  National  Telephone  &  Electric  Com- 
pany, hereinafter  referred  to  as  the  "national  company,"  denies 
all  of  the  allegations  of  the  complainant,  and  avers  the  fact  to 
be  that  it  is  impossible  to  establish  a  "just,  equitable,  and  mutual 
connection"  between  the  exchanges  or  switch  boards  of  the  com- 
plainant and  said  defendant.  Similar  denial  of  the  complainant's 
allegations  is  made  by  the  defendant  Baker  Telephone  System, 
and  the  further  statement  is  made  that  the  Baker  Telephone  Sys- 
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tern  is  not  opposed  to  the  establishment  of  a  physical  connection 
with  the  Waynesville  Telephone  Exchange,  provided  satisfactory 
terms  can  be  reached  governing  the  establishment  of  such  con- 
nection. 

Hearing  was  held  at  Springfield,  Illinois,  May  4, 1915.  James 
Dagley  appeared  for  the  complainant ;  Orville  F.  Berry  and  B. 
B.  Boynton,  attorneys,  appeared  for  the  defendants. 

It  appeared  from  the  testimony  presented  by  the  complainant, 
that  the  Waynesville  Telephone  Exchange  is  an  association  of 
rural  lines  centering  in  the  village  of  Waynesville  and  operating 
a  telephone  exchange  in  that  village,  which  serves  about  seventy- 
five  town  subscribers  and  about  one  hundred  rural  subscribers; 
that  the  national  company  also  operates  an  exchange  at  Waynes- 
ville, serving  about  eighty-nine  subscribers  in  and  around  the 
village;  that  the  Baker  Telephone  System  does  not  operate  an 
exchange  at  Waynesville,  but  has  physical  connection  at  that 
point  with  the  national  company  by  means  of  a  toll  line  extending 
from  McLean  to  Waynesville;  that  the  Waynesville  Telephone 
Exchange  has  connection,  by  means  of  trunk  lines,  with  a  num- 
ber of  points,  viz.,  Wapella,  Heyworth,  Benson,  Atlanta,  and 
Minier,  and  that  by  means  of  such  trunk-line  connections  com- 
plainant's subscribers  have  access  to  the  toll-line  system  of  the 
Central  Union  (Bell)  Telephone  Clompany  and  its  connecting 
companies,  also  to  the  system  of  the  national  company. 

It  further  appeared  that  the  national  company  furnishes  to 
its  subscribers  in  the  village  of  Waynesville  so-called  free  service 
with  other  points  on  its  system  including  Clinton,  which  is  the 
county  seat  and  commercial  center  of  Dewitt  county^  that  the 
complainant  sought  the  establishment  of  a  physical  connection 
with  the  national  company  at  Waynesville  for  the  interchange  of 
local  service,  and  in  order  that  complainant's  subscribers  might 
have  direct  connection  with  the  system  of  the  national  company ; 
that  the  national  company  refused  to  consider  any  proposition 
which  provided  for  the  establishment  of  a  physical  connection 
for  the  interchange  of  local  service,  and  that  it  made  a  counter 
proposition  to  the  complainant,  which  provided  for  the  establish- 
ment of  such  connection  on  a  toll  basis,  and  that  this  proposition 
was  rejected  by  the  complainant. 

[1]  In  support  of  its  contention  that  there  is  a  demand  for  the 
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establiflfament  of  a  phjsical  connection  between  tbe  lines  of  the 
Wajnesville  Telephone  Exchange  and  the  national  company  and 
the  Baker  Telephone  System^  the  complainant  presented,  at  the 
hearing,  a  petition  signed  by  thirty-five  subscribers  of  the  Waynes- 
villa  Telephone  Exchange  and  seven  subscribers  of  the  national 
company. 

It  appeared  from  the  testimony  presented  by  the  national  com- 
pany, that  certain  subscribers  of  the  complainant  are  seeking  the 
establishment  of  a  physical  connection  with  the  lines  of  the 
national  company  for  the  purpose  of  using  such  lines  in  the  same 
manner  as  they  use  the  lines  of  the  complainant;  that  the  national 
company  has  adequate  facilities  in  the  village  of  Waynesville; 
that  the  complainant  is  responsible  for  the  divided  service  in  the 
village  of  Waynesville  and  the  rural  territory  contiguous  thereto, 
by  reason  of  a  desire  on  the  part  of  its  subscribers  for  a  cheap  tele- 
phone service;  that  the  subscribers  of  the  complainant  are  not 
deprived  of  toll  service,  eitiier  over  Bell  lines  or  the  lines  of  the 
national  company,  and  that  the  establishment  of  a  physical  con- 
nection in  the  manner  desired  by  the  complainant  would  result  in 
irreparable  injury  to  the  national  company. 

No  testimony  was  presented  by  the  Baker  Telephone  System, 
but  its  counsel  stated  that  it  was  not  opposed  to  the  establishment 
of  a  physical  connection  for  the  handling  of  toll  messages, 
provided  satisfactory  terms  could  be  arranged. 

The  Commission  held,  in  the  case  of  J.  C.  Woker  v.  Pearl  City 
Independent  Teleph.  Co.  No.  2938,  that  in  considering  a  proposed 
physical  connection  between  the  lines  of  two  competing  companies 
it  is  necessary  that  the  facts  in  the  case  be  such  as  to  show  clearly 
(1)  that  public  convenience  and  necessity  demand  and  require  the 
establishment  of  the  physical  connection;  (2)  that  the  establish- 
ment of  such  connection  is  practicable;  (8)  that  it  would  not 
impair  the  service  of  either  company ;  and  (4)  that  it  would  not 
seriously  interfere  with  or  jeopardize  private  rights. 

In  this  case,  on  the  question  whether  public  convenience  and 
necessity  require  a  physical  connection,  proof  is  lacking.  The 
petition  presented  at  the  hearing  by  the  complainant  carries  the 
names  of  forty-two  persons,  thirty-five  of  whom  are  the  subscrib- 
ers of  the  complainant  and  seven  of  whom  are  subscribers  of  the 
national  company.     As  the  complainant  is  serving  about  175 
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subscribers  from  its  WaTaesville  exchange,  and  the  national  oom- 
pany  is  serving  about  89  subscribers,  it  does  not  appear  lliat  this 
petition  represents  the  view  of  a  majority  of  the  subscribers  of 
both  companies  at  Waynesville,  particularly  when  it  was  brought 
out  at  the  hearing  that  such  subscribers  were  importuned  to  sign 
the  petition  by  certain  other  subscribers. 

The  complainant  does  not  allege,  and  the  testimony  does  not 
establish,  that  an  interchange  of  local  service  is  desired  by  the 
subscribers  of  the  Waynesville  Telephone  Exchange.  On  the  con* 
trary,  it  appeared  from  the  testimony  that  the  desire  of  the  parties 
responsible  for  the  filing  of  the  complaint  was  that  the  national 
company  be  required  to  furnish  so-called  free  service  over  its 
system  to  the  subscribers  of  the  complainant,  and  that  the  latter, 
in  iretum,  give  so-called  free  service  over  its  system  to  the  sub- 
scribers of  the  national  company,  the  assumption  being  that  the 
use  of  the  facilities  of  one  company  would  counterbalance  the  use 
of  the  facilities  of  the  other.  In  other  words,  that  a  purely  recip- 
rocal arrangement  would  be  proper  and  should  be  made. 

ComplaiQant's  manager  testified  that  one  reason  the  establish- 
ment of  a  physical  connection  is  desired,  is  because,  under  present 
conditions,  the  subscribers  of  the  complainant  can  only  reach  the 
subscribers  of  the  national  company  in  a  round-about  manner 
and  that  a  more  direct  connection  between  the  two  companies 
would  enable  the  complainant  company's  operator  to  handle  calls 
more  conveniently  than  is  possible  under  the  existing  arrange- 
ment. Complainant's  manager  further  testified  that  he  felt  that 
an  interchange  of  service  on  a  so-called  free  basis  would  be  to  the 
advantage  of  the  national  company,  but  to  what  extent  this 
arrangement  would  benefit  the  national  company  was  not  ex- 
plained by  the  witness. 

It  seems  quite  clear  in  this  case  that  the  complainant  company 
is  seeking  the  establishment  of  a  physical  connection  between  its 
own  exchange  and  that  of  its  competitor  without  giving  any  con- 
sideration to  the  probable  effect  of  such  a  connection.  Complain- 
ant's manager  stated  that  the  Waynesville  Telephone  Exchange  is 
'%ot  looking  out"  for  the  If ational  Telephone  &  Electric  Compa- 
ny, and  although  he  finally  admitted  that  a  charge  probably  should 
be  made  on  all  intercompany  messages,  it  was  very  evident,  from 
his  testimony,  that  the  chief  desire  of  the  complainant  is  to  obtain 
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the  use  of  the  lines  of  its  competitor  at  little  or  no  cost  to  itself. 
This  was  further  borne  out  by  the  testimony  of  other  witnesses  for 
the  complainant. 

[2]  In  so  far  as  the  practicability  of  the  connection  in  this 
case  is  conoemed,  there  appears  to  be  no  physical  obstacle  in  the 
way  of  its  establishment.  While  witnesses  for  the  national  com- 
pany testified  that  the  lines  of  the  complainant  are  all  groimded, 
and'  not  constructed,  in  a  manner  capable  of  rendering  good 
servioe,  it  appears  that  the  lines  of  the  complainant  are  no  differ^ 
ent  than  those  of  other  rural  telephone  companies  with  which  the 
national  company  has  established  connection. 

[3]  That  the  establishment  of  a  physical  connection  under  the 
conditions  desired  by  the  complainant  will  result  in  injury  to  the 
national  company  is  apparent  from  the  record  in  this  case.  The 
rates  of  the  complainant  are :  Business  telephones  $10,  residence 
telephones  $6,  and  rural  telephones  $4  per  year,  while  the 
Waynesville  rates  of  the  national  company  are:  Business  tele- 
phones $20,  residence  telephones  $15,  and  rural  telephones  $15 
per  year.  With  the  complainant  serving  approximately  175  sub- 
scribers and  the  national  company  serving  only  about  89  sub- 
scribers, it  is  obvious  that  if  a  connection  is  established  between 
the  two  companies,  in  the  manner  desired  by  the  complainant,  and 
the  rates  of  the  two  companies  remain  as  above  quoted,  many  of 
the  subscribers  of  the  national  company  will  seek  the  cheaper 
service  of  the  Waynesville  Telephone  Exchange.  This  would 
result  in  a  corresponding  loss  to  the  national  company. 

Assuming  that  a  physical  connection  were  established,  it  is 
unlikely  that  arrangements  could  be  made  for  the  interchange  of 
local  service  on  a  so-called  free  basis,  and  since  there  is  consider- 
able difference  in  the  amount  of  investment  and  the  character  of 
the  construction  of  the  two  properties,  which,  in  effect,  is  reflected 
in  the  higher  rates  of  the  national  company,  some  protective  rate 
would  have  to  be  applied  to  all  Intercompany  calls,  and  with  such 
rate  in  effect  it  is  doubtful  whether  there  would  be  any  intercom- 
pany traffic  between  local  subscribers.  In  fact,  the  testimony 
strongly  tends  to  show  there  would  be  practically  no  intercompany 
calls  if  a  protective  rate  were  applied. 

It  is  possible  that  the  subscribers  of  the  complainant  may  have 
occasion  to  make  use  of  the  toll  lines  of  the  national  company,  but 
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the  record  shows  that  the  eomplainant  how  has  toll  connection 
through  Benson  and  Minier  with  the  toll-line  system  of  the 
Central  Union  Telephone  company,  and  also  connections  through 
Wapella  and  Atlanta  with  the  lines  of  the  national  company  and 
its  connecting  companies,  including  the  Baker  Telephone  System. 

After  a  careful  consideration  of  all  the  facts  presented  in  this 
case,  we  are  of  the  opinion  that  the  prayer  of  the  petitioner  for 
the  establishment  of  a  physical  connection  between  the  exchanges 
of  the  Waynesville  Telephone  Exchange  and  the  National  Tele- 
phone &  Electric  Company  at  Waynesville,  Dewitt  County, 
Illinois,  should  not  be  granted. 

It  is  therefore  ordered  that  the  complaint  of  the  Waynesville 
Telephone  Exchange,  by  James  Dagley,  against  the  !N'ational 
Telephone  &  Electric  Company  and  Baker  Telephone  System  be, 
and  the  same  is,  hereby  dismissed. 

By  order  of  the  Commission,  this  5th  day  of  August,  1915, 
dated  at  Springfield,  Illinois. 


INDIANA  PUBIilC  service:  COMMISSION. 

IN  RE  PERU  HEATING  COMPANY. 
[No.  lOSO.] 

ValuaUan  —  Real  estate, 

1.  The  test  for  determining  the  value  of  the  real  estate  on  which  the 
plant  ifl  located,  in  valuation  proceedings  for  rate-making  purpoees,  is 
what  the  real  estate  is  worth  on  the  market  for  any  legitimate  use  to 
which  it  might  be  put  in  a  competitive  market  with  other  available 
sites  for  that  purpose,  and  not  the  price  that  a  utility  might  be  willing 
to  pay  for  a  parcel  of  real  estate  which  it  does  not  own  and  on  which 
its  plant  might  be  located,  rather  than  to  remove  to  another  location. 

ValuaUon  —  Going  value  —  Worhing  capital  —  Seating  plant, 

2.  In  a  proceeding  to  determine  the  rates  for  hot^water  heating 
service  rendered  by  a  plant  valued  at  $42,454,  an  allowance  of  $7,646  was 
added  for  going  value  and  working  capitaL 

Depreciation  —  Amount  allowable, 

3.  In  fixing  the  rates  for  hot-water  heating  service,  an  allowance 
of  8  per  cent  on  the  total  valuation  of  the  utility  for  straight  line 
depreciation  and  2  per  cent  on  the  sinking-fund  basis  was  held  reason- 
able where  it  appeared  that  the  life  of  the  distribution  system  was 
estimated  at  twenty-five  years;  the  plant  equipment  estimated  to  be  in 
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60  per  cent  condition  after  thirteen  years'  use,  and  the  buildings  esti- 
mated at  00  per  cent  condition. 
Rates — Juri8dicti(m  of  Commission  —  Effect  of  surrender  of  franchise 
uh4dh  prescribed  the  rates, 

4.  The  Indiana  Public  Service  Conmiission  has  power  to  regulate  the 
rates  of  a  public  utility  that  has  surrendered  its  franchise,  containing  a 
fixed  rate  to  be  charged  for  services  rendered,  and  has  accepted  in  lieu 
thereof  an  indeterminate  permit  to  operate  its  plant. 

[August  11,  .1916.] 

Petition  for  authority  to  increase  rates  for  hofr-water  leatdng 
service  in  the  city  of  Feru^  Indiana ;  order  authorized  an  increase 
of  rates  from  20  cents  to  25  cents  per  square  foot  of  radiation  on 
the  basis  of  an  installation  of  91^500  square  feet  upon  finding  the 
valuation  of  the  plant  and  intangible  properties  to  be  $50^000, 
and  the  operating  expenses  and  taxes  to  be  $17,800,  and  directed 
the  company  to  set  aside  a  depreciation  fund  of  2  per  cent,  annual- 
ly, on  the  value  of  its  plant  and  intangible  properties  until  the 
farther  order  of  the  Commission. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petitioner  in  this  case  prays  for 
authority  to  increase  its  rates  and  charges  for  hot  water  heating 
service  in  the  city  of  Peru,  Indiana,  from  20  cents  per  square 
foot  of  radiation  which  is  the  present  rate  charged  to  27  cents  per 
square  foot. 

A  valuation  of  its  physical  property  was  made  by  the  staff  of 
the  Commission,  and  a  copy  of  the  tentative  valuation  was  duly 
served  on  the  petitioner  and  on  the  mayor  of  the  city  of  Peru.  An 
audit  of  the  books  and  accounts  of  the  petitioner  was  made  by  the 
Commission's  accountants,  and  a  copy  of  this  audit  was  also  fur- 
nished to  the  petitioner  and  the  mayor  of  said  city  of  Peru. 

The  cily  appeared  and  filed  an  answer  to  the  petition,  admit- 
ting in  part  and  denying  in  part  the  all^ations  thereof,  and  filed 
also  a  special  answer  denying  the  jurisdiction  of  the  Commission 
or  its  power  to  authorize  an  increase  in  rates,  for  the  reason  that 
the  petitioner  is  operating  under  a  franchise  which  fixes  a  maxi- 
minn  rate  of  20  cents  per  square  foot  of  radiation.  A  hearing  was 
had  at  the  rooms  of  the  Commission  beginning  on  the  17th  day  of 
May,  1915,  and  closing  at  Peru  on  the  20th  day  of  May,  1915. 
The  petitioner  appeared  by  Stuart,  Hammond,  and  Simms  and 
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J.  M.  Tillett,  its  attorneys ;  and  the  city  of  Peru  appeared  by 
David  E.  Rhodes  and  Frank  Butler,  its  attorneys. 

The  facts  are:  The  Pern  Heating  Company  was  organized 
Jnly  25,  1902.  It  has  $30,000  par  value  of  capital  stock  now 
outstanding. 

In  1902  a  bond  issue  of  $75,000  was  authorized,  and  of  this 
authorized  issue  $41,000  par  value  was  issued  to  M.  H.  Shott,  as 
part  payment  for  constructing  the  heating  plant  of  the  petitioner 
in  the  city  of  Peru.  The  agreed  price  for  ccMistructing  this  plant 
was  $63,000,  which  was  to  be  paid  by  issuing  said  bonds  for  $41,- 
000  and  a  cash  payment  of  $22,000.  Of  the  original  stock  issue, 
Jerome  Herff  received  60  shares ;  Joseph  M.  Bergman,  20  shares ; 
Eichard  E.  Edwards,  20  shares;  and  Richard  A.  Edwards,  500 
shares.  The  shares  are  of  the  par  value  of  $50  each ;  the  stock  was 
paid  for  in  cash  at  par.  The  franchise  under  which  the  petitioner 
operated  prior  to  September  16,  1914,  was  granted  by  the  city  of 
Peru  to  Jerome  Herff,  and  by  him  assigned  to  the  Peru  Heating 
Company  for  a  consideration  of  $3,300. 

The  petitioner  began  operations  November  7,  1902.  The  total 
operating  revenues  and  operating  expenses  since  that  date  have 
been  as  follows : 


For  the  Heating  Reason. 

Operating  Kevenues. 

Operating  Expensea. 

1902-03  

1903-04  

$  2,192.01 
8,898.83 
11,143.98    , 
11,511.35 
12,665.24 
14,164.24 
13,668.18 
13,506.58 
14,152.20 
15,353.44 
16,020.80 
18,137.83 
7,273.22 

$  4,361.23 
7,891.23 

1904-05  

7,271.22 

1905-08  

6,336.92 

1906-07  

1907-08  

12,535.16 
9,705.08 

1908-09  

1909-10  

10,625.13 
8,397.41 

1910-11  

11,961  08 

1911-12  

16,608.62 

1912-13  

13,456.91 
18,082.07 

1913-14  

1914-16  (to  Jan.  1)   

7,574.31 
23,879.53 

Net  operating  revenue 

$158,685.90 

$168,685.90 

During  the  life  of  the  plant  nonoperating  revenues   have 

amounted  to  $15,704.94,  making  a  net  income  from  operating 

and  nonoperating  revenues  of  $39,584.47.    Considering  the  value 

of  the  plant  during  this  period  at  $63,000,  which  is  the  amount 

paid  for  its  construction,  this  net  income  wt)uld  pay  4.8  per  cent 
P.U.R.1915E. 
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annually  on  the  mTertment,  but  this  would  allow  nothing  for  de- 
preciation. The  principal  item  of  income  from  nonoperating 
revenues  is  from  equipment  and  labor  profit.  This  is  necessarily 
an  uncertain  income^  and  will  no  doubt  decrease  rather  than  in- 
crease, as  it  is  dependent  on  the  demand  for  new  installation. 

VaituUian, 

A  valuation  of  the  property  of  the  petitioner  was  made  by  the 
staff  of  the  Commission;  and,  on  behalf  of  said  petitioner,  0.  B. 
Veal  and  J.  C.  Homung  each  submitted  a  valuation.  Mr.  Hom- 
img's  valuation  is  on  the  reproduotion  new  of  the  plant,  and  he 
does  not  fix  a  depreciated  or  present  value.  He  is  familiar  with 
the  original  construction  of  the  plant,  having  been  actively  con- 
nected with  the  contracting  company  that  had  the  contract  to  and 
that  did  install  the  entire  plant. 

On  behalf  of  the  city  of  Peru,  Mr.  Charles  Brossman  also  sub- 
mitted a  valuation.  Neither  Mr.  Hornung  nor  Mr.  Brossman  had 
sufficient  time  to  examine  the  plant  in  detail  before  the  hearing. 
The  following  table  will  suffice  for  a  general  comparison  of  their 
work 
P.U.R.10iaL 
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Mr.  Veal  makes  the  cost  of  reproduction  new  $19,915.96  more 
than  that  fixed  by  the  staff,  and  his  present  value  exceeds  that  of 
the  staff  by  $12,853.16. 

The  difference  in  cost  new  is,  in  real  estate  $2,310 ;  transmis- 
sion and  distribution,  $1,407.62;  buildings  and  miscellaneous 
structures,  $2,381,80;  plant  equipment,  $5,997.21;  general  equip- 
ment, $118.55;  and  paving,  $7,700.78. 

The  difference  in  present  value  is,  in  real  estate,  $2,310 ;  trans- 
mission and  distribution  $777.74;  buildings  and  miscellaneous 
structures,  $2,136.50;  plant  equipment,  $3,361.41;  general 
equipment,  $44.65 ;  and  paving,  $4,222.96. 

[1]  The  staff  has  placed  a  value  of  $2,640  on  the  real  estate 
of  the  petitioner.  This  valuation  is  adopted  by  Mr.  Brossman, 
Mr.  Yeal  and  Mr.  Hornung  each  fix  the  value  of  the  real  estate  at 
$4,950.  All  of  these  parties  are  unfamiliar  v^th  values  of  real 
estate  in  Peru,  and  have  arrived  at  their  conclusions  after  convers- 
ing with  citizens  of  Peru.  A  number  of  witnesses  were  called  by 
each  aide  from  among  the  citizens  of  Peru,  and  they  were  of  such 
character  and  intelligence  as  to  make  their  testimony  impressive. 
They  differed  greatly,  however,  in  their  opinions  of  the  value  of 
the  property.  Manifestly,  they  had  in  mind  different  methods  of 
arriving  at  values.  The  evidence  shows  conclusively  that  if  a  new 
plant  was  about  to  be  located  in  Peru  a  number  of  sites  could  be 
procured,  any  one  of  which  would  be  just  as  well  located  as  this 
one  isj  and  for  a  sum  greatly  less  than  is  fixed  by  many  of  the  wit- 
nesses in  this  case.  The  price  that  a  utility  might  be  willing  to 
pay  for  a  parcel  of  real  estate  which  it  did  not  own  and  on  which 
its  plant  might  be  located,  rather  than  to  remove  to  another  loca- 
tion, is  no  criterion  as  to  values.  The  real  test  is  what  is  the  real 
estate  worth  on  the  market  for  any  legitimate  use  to  which  it 
might  be  put  in  a  competitive  market  with  other  available  sites 
for  that  purpose.  At  least  that  should  be  the  test  in  this  case 
where  there  are  other  available  sites. 

Considering  the  value  of  the  real  estate  in  this  way,  and  analyz- 
ing the  evidence  from  that  standpoint,  we  are  satisfied  that  $3,000 
is  a  very  liberal  amount  to  allow  for  real  estate  values* 

The  difference  of  $1,407.62  in  cost  new  and  $777.74  present 

value  on  distribution  system  is  accounted  for  by  difference  in  unit 

prices  for  labor  and  material,  and  we  are  not  convinced  that  pric^ 
P.C.R.19I0E. 


Digitized  by  V:iOOQIC 


608  INDIANA  PUBLIC  SERVICE  COMMISSION. 

fixed  by  the  staff  are  too  low.  The  same  ie  true  as  to  the  difference 
in  cost  new  and  present  value  of  building  and  miscellaneous 
structures.  The  difference  of  $5,997.21  in  oost  new  and  $3,361.- 
41  in  present  value  of  plant  equipment  is  largely  accounted  for  in 
unit  prices  for  material  and  labor.  Mr.  Veal  includes  one  boiler 
at  a  value  of  $1>269,  which  is  not  included  in  the  staff's  appraisal, 
for  the  reason  that  it  was  being  removed  for  the  purpose  of  being 
replaced  by  a  new  one.  This  accounts  for  that  amount  of  the 
difference.  The  new  boiler  has  been  placed  in  the  plant  since  the 
staff's  appraisal,  and  the  cost,  in  plaee  of  $2,841,  should  be  added 
to  the  staff's  appraisal  of  plant  equipment.  We  also  regard  the 
staff's  appraisal  of  general  equipment  as  fair.  The  difference  of 
$7,700.78  cost  new  and  $4,222.96,  present  value  of  pavement,  is 
nearly  all  on  account  of  including  pavement  which  had  not  been 
cut  by  the  company.    This  we  cannot  allow. 

If  we  add  to  the  staff's  present  value  of  $39,153,  the  sum  of 
$360,  which  is  the  excess  over  the  staff's  value  on  the  real  estate 
which  we  have  concluded  to  allow,  and  aUo  add  the  sum  of  $2,841 
on  account  of  the  additional  boiler  installed  since  the  staff  ap- 
praised the  property,  we  have  a  total  of  $42,454,  which  we  have 
determined  is  the  fair  value  of  the  physical  properties  of  the  Peru 
Heating  Company  used  and  useful  for  the  ccmvenience  of  the 
public. 

[2]  To  this  we  will  add  for  going  value  and  working  capital 

$7,546,  making  the  value  of  the  plant  tangible  and  intangible 

$50,000. 

Operating  Expense. 

Operating  ezpenaes  as  eetimated  below  are  beUeved  to  be  fair  and  rea- 
sonable to  all  parties: 

Tviro  engineers  per  annum $  1,664.00 

Two  firemen  "  "       1,008.00 

Ck)al  fihovelers  "  "       500.00 

Linemen  "  "       300.00 

Superintendent  "  "       1,020.00 

Bookkeeper  and  collector  **  "       390.00 

Repairs  **  "       2,300.00 

Fuel  "  "       9,500.00 

Oil  «  *'       100.00 

General  manager  "  "       600.00 

Taxes  **  "       418.00 

Total  operating  expenses  $17,800.00 

The  general  manager's  compensation  is  fixed  on  the  theory, 

which  the  evidence  seems  to  fully  establish,  that  only  a  portion  of 
P.U.R.1915E. 
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his  time  is  gim  or  required*  in  oonneotion  with  the  affairs  of  the 
coxnpanj. 

Depreciation. 

[3]  The  engineers  who  examined  the  plant  under  consider- 
ation estimated  the  life  of  a  diBtribution  system  of  a  plant  like 
this  one,  and  in  soil  conditions  of  the  character  of  those  found  at 
Peru,  at  twenty-five  years. 

Plant  equipment  is  also  considered  by  them  to  be  in  50  per  cent 
condition  after  thirteen  years'  use^  and  buildings  are  rated  at  90 
per  cent  condition.  So  that  the  weighted  average  on  the  whole 
plant,  including  real  estate,  going  value,  and  working  capital 
which  do  not  depreciate  for  straight  line  depreciation,  ought  not 
to  exceed  3  per  cent,  and  2  per  cent  on  the  sinking-fund  basis  will 
be  ample. 
Allowing  an  income  of  7  per  cent  on  the  valuation  of  $50,000, 

we  have $3,500.00 

2%  depreciation  on  same  is ......«,...•.»       1^000.00 

Operating  Expenses  and  taxes • 17,800.00 

:— makes  a  total  to  be  provided  of . .  * $22,300.00 

The  amount  of  radiation  installed  on  this  plant  is  91,500 
square  feet  The  order  is  made  in  this  case  on  the  basis  of  this 
installation.  If  a  new  basis  for  measuring  radiation  should  be 
hereafter  adopted,  which  would  materially  change  the  amount  of 
radiation  as  now  installed,  this  order  would  be  subject  to  modifi- 
cation to  meet  the  changed  conditioias. 

[4]  The  Peru  Heating  Company  was  operating  under  a  fran- 
chise which  fixed  a  rate  to  be  charged  for  the  services  rendered, 
but  prior  to  the  commencement  of  the  proceedings  in  this  case 
said  company  surrendered  said  franchise  and  accepted  in  lieu 
thereof  an  indeterminate  permit,  and  under  the  holdings  of  this 
Commission  in  previous  cases  presenting  a  similar  question,  we 
eonsider  that  the  Commission  has  power  in  this  case  to  grant  an 
increase  in  rates  if  the  evidence  justifies  such  an  increase.  On  the 
basis  of  the  radiation  installed  at  the  time  of  the  hearing,  a  rate 
of  25  cents  per  square  foot  of  radiation  would  produce  a  return 
sufficient  to  meet  the  requirements  above  found.  The  income  that 
the  company  has  heretofore  received  has  been  only  sufficient  to 
meet  the  operating  expenses  and  repairs  and  pay  the  fixed  charges. 

Xo  dividend  has  ever  been  paid  on  capital  stock.    The  plant  has 
P.U.R.1915E. 
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been  half  worn  out  in  furnishing  servioe  to,  its  pttroiMy  aad  has 
never  been  able  to  lay  aside  a  depreciation  fund  to  take  care  of 
this  loss.  In  view  of  this  fact  it  certainly  would  not  be  unreason- 
able to  allow  a  rate  of  25  cents  per  square  foot  of  radiation  on  the 
radiation  as  now  installed. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  Peru  Heating  Company  be  and  is  hereby  author- 
ized to  file  a  rate  of  25  cents  per  square  foot  of  radiation  in- 
stalled for  service  in  and  through  and  by  its  hot-water  heating 
plant  in  the  city  of  Peru,  the  same  to  become  effective  on  and 
after  the  1st  day  of  September,  1916,  which  rate  is  now  hereby 
approved. 

It  is  further  ordered  that  said  company  set  aside  a  depreciation 
fund  of  2  per  cent,  annually,  on  the  value  of  its  plant  and  intan- 
gible properties  as  herein  found  until  the  further  order  of  this 
Commission. 

Note. — Methods  determining  market  value  of  land  in  rate  cases. 

The  determination  of  the  market  value  of  land  as  worked  out  by 
the  Commissions  does  not  depend  wholly  on  opinion  evidence  as  to 
value,  but  may  be  based  largely  on  what  is  known  as  the  sales  method 
by  which  the  actual  prices  paid  for  adjoining  lands  are  ascertained, 
or  else  comparisons  are  made  between  actual  sales  considerations  and 
assessed  value  of  other  land,  and  the  ratio  found  from  which  the 
actual  value  of  a  given  parcel  can  be  worked  out.  In  the  Beport  of 
the  Committee  on  Railroad  Taxes  and  Plans  for  Ascertaining  Fair 
Valuation  of  Railroad  Property  before  the  National  Association  of 
Railroad  Commissioners,  1  Public  Service  Regulation,  757,  it  is  said : 
"The  task  of  ascertaining  actual  values  of  adjoining  land  is  a  very 
delicate  proposition.  •  .  .  Professor  [Henry  C]  Adams,  in  care- 
fully testing  the  work  of  one  expert  engineer,  found  that  the  engineer 
had  given  a  value  to  the  right  of  way  four  times  higher  than  was  war- 
ranted by  the  sales.  The  sales  method  is  being  used  very  extensively 
by  the  different  states.  It  is  undertaken  by  this  method  to  find  out 
the  actual  consideration  paid  in  bona  fide  transactions  during  recent 
years  for  adjoining  tracts  of  land.  In  one  state,  for  instance,  they 
took  all  actual  transfers  for  3  miles  each  side  of  the  center  of  the 
track  covering  four  years'  time.  In  Oklahoma,  the  following  method 
is  used:  First,  the  railroads  are  required  to  report  regularly  the 
actual  cost  of  all  land  purchased.  Assessments,  exclusive  of  perma- 
nent improvements,  are  required  by  the  state.  These  are  entered  on 
a  plat  kept  by  the  Commission.  All  transfers  during  the  last  five 
years  will  be  entered  on  this  plat  by  the  Commission.  This  informs- 
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tion  will  be  givmi  to  ihree  disinterested  appinisers  that  are  familiar 
with  costSy — preferably  to  persons  that  have  purchased  land  for  rail- 
road purposes.  The  report  of  the  appraisers  of  the  purchase  prices 
and  the  assessed  values  will  be  tabulated  and  used  by  the  Commission 
to  determine  fair  present  value/' 

In  Hill  V.  Antigo  Water  Co..  3  Wis.  B.  C.  B.  633  (1909)  the  method 
of  appraisal  used  is  described  as  follows:  ^^he  engineer  of  this 
Commission  largely  relied  upon  the  method  for  determining  the  mar- 
ket value  that  is  employed  by  the  Tax  Commission  of  this  state.  This 
method  appears  to  be  logical^  and  has  generally  been  found  to  lead 
to  fairly  accurate  results.  It  is  also  a  method  that  may  be  readily 
understood.  It  consists  largely  of  comparisons  between  the  selling 
price  of  the  land  and  the  assessed  value  of  the  same  in  various  locali- 
ties,  and  of  determining  the  ratio  which  the  latter  bears  to  the  former. 
This  ratio,  in  turn,  is  then  applied  to  the  assessed  valuation  of  sinu« 
larly  situated  property^  and  the  two  constitute  the  basis  upon  which 
the  market  or  present  value  of  this  property  is  determined.  It  is 
needless  to  say  that  the  results  obtained  under  these  methods  are  not 
adopted  until  fully  tested^  or  unless  they  are  found  to  be  approxi- 
mately correct  when  viewed  in  the  light  of  all  the  conditions  by  which 
the  value  of  the  property  may  be  affected.'^ 

In  State  Journal  Printing  Co.  v.  Madison  Oas  ft  Electric  Co.  4 
Wis.  B.  C.  B.  501  (1910),  the  engineer  of  the  Commission  testified 
that  in  fixing  values  on  respondent's  land,  the  method  of  averages 
had  been  applied,  taking  the  average  assessed  value  per  acre  or  other 
unit  of  several  selected  similarly  situated  tracts,  and  applying  the 
percentage  of  assessed  value  to  the  average  bona  fide  sale  value  during 
a  recent  period,  either  the  past  year  or  past  five  years  as  determined 
by  the  state  board  of  assessments  for  the  assessment  district  in  which 
the  land  in  question  is  situated.  This  method  gives*  the  value  per 
unit.  If  the  land  in  question  involves  the  acquisition  of  a  number 
of  separately  owned  parcels,  10  per  cent  may  be  added  on  this  ac- 
count. 

In  a  memorandum  submitted  by  W.  D.  Pence,  engineer,  in  this 
case,  the  sales  method  of  valuing  real  estate  was  described  as  follows : 
'^The  sales  method  of  valuing  real  estate  was  used  partially  in  the 
Michigan  railway  appraisals  of  1900-1901,  and  in  the  light  of  the 
experience  gained  in  that  work  the  method  was  adopted  in  the  Wis- 
consin steam  road  valuations  made  imder  the  provisions  of  the  ad 
valorem  assessment  law  of  1903.  It  has  since  been  extensively  used 
in  Wisconsin  and  elsewhere  in  connection  with  important  valuations 
of  public  service  properties  for  both  rate-making  and  taxation  pur« 
poses,  and  is  generally  accepted  as  a  valuable  aid  to  the  judgment 
by  experts  engaged  in  such  valuation  work  on  a  large  scale.  The 
sales  method  may  be  defined  as  a  plan  or  process  for  the  systematic 
collection  and  comparison  of  data  relating  to  real  estate  transfers  for 
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the  purpose  of  estimating  true  market  realty  Taluai.  It  consists  in 
a  study  of  the  transfers  of  neighboring  property  having  conditions  or 
characteristics  similar  to  the  land  whose  valae  is  to  be  determined, 
and  is  intended  to  duplicate^  as  nearly  as  may  be,  the  mental  or 
judicial  processes  ordinarily  employed  by  the  so-called  ^local  real 
estate  expert/  with  a  view  to  arriving  at  results  approximating  those 
which  would  be  reached  by  such  local  expert  acting  without  bias  or 
suggestion.  The  sales  method  is  capable  of  application  in  a  variety- 
of  ways;  in  fact,  is  as  flexible  in  its  possible  applications  as  are  the 
varied  methods  employed  by  individual  local  experts.  Two  interpre- 
tations of  the  sales  method  have  been  most  commonly  employed.  In 
one  of  these  the  area  and  consideration  in  each  sale  of  similarly 
situated  land  is  found,  and  the  average  unit  price  (per  square  foot, 
per  foot  frontage,  per  lot,  per  acre,  etc.)  ascertained,  and  this  nnit 
applied  to  the  tract  under  investigation.  The  other  application  of 
the  method  introduces  what,  in  many  cases  is  believed  to  be  an  addi- 
tional safeguard,  consisting  of  the  use  of  the  average  assessed  value 
of  adjacent  or  similarly  situated  lands,  in  combination  with  an  aver- 
age ratio  or  percentage  representing  the  relationship  of  the  assessed 
value  of  transferred  lands  to  the  total  consideration  paid  for  such 
transferred  lands  in  the  district  or  locality  under  consideration,  all  of 
these  figures  being  based  on  the  'ground  values^  exclusive  of  the  im- 
provements thereon.  Such  use  of  assessi^ent  figures  is  designed  to 
introduce,  as  far  as  may  be,  the  results  of  the  judicial  processes  of 
the  assessor  who,  at  least  in  theory,  serves  on  behalf  of  the  public  as 
an  unbiased  expert  in  the  matter  of  relative  valuations,  and  who  at- 
tempts to  make  allowance  for  the  peculiar  attributes  or  characteris- 
tics of  individual  parcels  of  real  estate  in  any  given  locality  or  neigh- 
borhood of  a  city.  In  the  broader  and  more  fiexible  applications  of 
the  sales  method,  the  expert  adopts  one  or  the  other  of  tiie  processes 
just  outlined,  or  blends  the  two  together  in  such  fashion  as  to  yield 
the  most  consistent  and  trustworthy  final  result.^ 

For  tables  showing  application  of  the  sales  method  of  valuing 
real  estate,  together  with  tables  of  comparison  between  valuing  by 
the  sales  method  and  by  real  estate  experts,  see  pp.  581  et  seq.    Ibid. 

It  has  been  held  that  in  appraising  the  value  of  land  an  effort  must 
be  made  to  ascertain  the  present  ''fair  value.''  By  this  is  meant  that 
it  would  be  unfair  to  take  boom  figures,  and  that  it  would  be  equally 
unjust  to  fix  the  price  at  what  the  property  would  bring  at  a  forced 
sale.  Re  Queens  Borough  Gas  &  Electric  Co.  2  P.  8.  G.  B.  (Ist 
Dist.  N.  Y.)  544  (1911) ;  Mavhew  v.  Bangs  County  Lighting  Co. 
2  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  659  (1911). 

The  mere  fact  that  a  tract  of  land  has  been  divided  up  into  build- 
ing lots  has  been  held  not  sufficient  ground  for  allowing  a  value 
based  on  front-foot  prices.  In  Re  Lake  Tahoe  R.  &  Transp.  Co.  2 
Cal.  R.  C.  R.  830  (1913),  the  railway  company  claimed  that  the 
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reproduction  value  of  its  right  of  way  from  Truekee  to  Tahoe  should 
be  eBtimated  by  applying  front-foot  prices.  It  appeared  that  tiie 
entire  canon  of  the  Truckee  river,  from  Truckee  to  Tahoe,  had  been 
subdivided  into  lots  having  an  area  of  about  2  acres  each,  and  that 
efforts  had  been  made  by  these  owners  to  dispose  of  these  lots.  Of  a 
total  of  610  lots,  59  only  had  been  sold.  No  lots  at  all  were  sold 
dining  the  preceding  year.  The  lots  so  sold  represented  the  best 
building  sites,  and  were  sold  at  from  26  per  cent  to  50  per  cent  of 
the  listed  market  price.  From  Truckee  south,  along  at  least  one  half 
the  extent  of  the  company's  right  of  way,  only  three  lots  had  been 
sold.  The  railway  company  estimated  a  reproducti(^  value  of  its 
right  of  way  amounting  to  $54>919.30,  being  on  a  basis  of  $655  per 
acre.  This  value  was  ascertained  by  taking  a  front-foot  value  of  $5 
per  foot  throughout  the  entire  extent  of  the  right  of  way.  Thelen, 
Commissioner,  said:  "This  Commission's  engineering  department 
estimated  the  reproduction  value  of  ri^t  of  way  and  station  grounds 
at  $17,422.50.  This  item  includes  not  merely  the  right  of  way  be- 
tween Truckee  and  Tahoe,  but  also  a  portion  of  the  public  commons 
used  by  the  railway  company  at  Tahoe  City,  and  other  property  used 
for  station-ground  purposes  at  Truckee  and  Tahoe  City.  .  .  .  The 
mere  fact  that  acreage  property  is  subdivided  does  not  in  itself  neces- 
sarily increase  the  value  thereol  Nor  does  the  fact  that  property  is 
held  at  a  certain  figure  iudicate  its  true  value.  In  the  present  case, 
it  appears  that  none  of  these  lots  have  been  sold  during  the  last  year, 
and  that  those  which  were  theretofore  sold  were  largely  the  best  sites, 
and  that  they  were  sold  at  large  percentages  o£E  the  listed  price.  I 
am  convinced  that  most  of  these  lots  will  not  be  sold  for  many  years 
to  come  for  building  sites,  but  that  they  will  remain  in  their  present 
condition  on  rough  mountain  land,  worth  certainly  not  to  exceed  $8 
or  $10  per  acre  for  grazing  purposes.  I  am  convinced  that  this 
Commission's  engineering  department's  estimate  in  this  respect  is  a 
fair  one,  and  shall  be  guided  by  it.'^ 

I4nd  may  be  valued  separately  from  the  buildings  and  structures 
upon  it. 

In  Be  Queens  Borough  Gas  &  Electric  Co.  2  P.  S.  C.  R.  (1st  Dist. 
N.  Y.)  544  (1911),  it  is  said  that  it  is  not  fair  to  "assume  that  the 
buildings  are  not  there,  and  then  take  the  highest  estimate  a  real 
estate  broker  thinks  might  be  obtained  for  the  land  itself ;  for  if  the 
hmd  is  appraised  on  this  basis  and  the  buildings  on  a  use-value  basis, 
instead  of  a  scrap-value  basis,  there  would  be  duplication  and  incon- 
sistency. It  would  also  be  unfair  to  assume  that  the  buildings  are 
to  be  scrapped  and  the  land  sold  for  a  less  advantageous  use  than 
might  be  made  of  it."  The  buildings  should  be  appraised  on  the 
basis  of  cost  to  reproduce  less  depreciation. 

To  the  same  effect,  Mayhew  v.  Kings  County  Lighting  Co.  2  P. 
S.  C.  R.  (1st  Dist.  N.  Y.)''659  (1911). 
P.U.R.1915E.  33 
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In  Ee  Metropolitan  Street  E.  Co.  3  P.  S.  C.  E.  (l;t  Dist.  N.  Y.) 
113  (1912),  in  referring  to  the  market  value  or  cost  of  acquisitionfi 
of  land,  it  is  said  that  the  amounts  set  down  for  this  item  in  the 
appraisal  ^'represent  the  opinions  of  the  experts  as  to  the  land  alone, 
assuming  there  were  no  buildings  upon  the  property,  and  that  the 
land  was  about  level  with  the  surface  of  the  streets.  Of  course  tiiere 
are  buildings  upon  these  plots,  and  it  is  important  to  note  a  few 
facts  in  this  connection.  The  buildings  are  appraised  by  the  ap- 
plicants upon  the  assumption  that  they  are  to  remain  for  many  years, 
— ^until  their  usefulness  for  street  railway  purposes  ceases.  Lsmd  ii 
appraised  as  if  there  were  no  buildings  upon  it.  But  if  the  build- 
ings were  appraised  upon  the  assumption  that  they  would  be  scrapped, 
their  value  would  doubtless  be  slight^  for  land  and  buildings  upon 
that  basis  would  have  a  market  value  probably  not  greatly  in  excess 
of  the  value  of  the  land  alone,  certainly  not  equal  to  the  market 
value  of  the  land  plus  the  cost  of  the  buildings.  If,  therefore,  build- 
ings are  appraised  upon  the  basis  of  continued  existence, — not  con- 
sidered as  sold  with  the  land  and  probably  scrapped, — and  if  land 
is  appraised  at  its  fair  market  value  without  buildings,  the  amount 
fixed  as  the  value  of  the  land  will  be  generous.  It  is  certain  that 
the  owners  cannot  realize  as  much  by  other  sales,  because  probably 
no  one  would  pay  the  fair  market  value  of  the  land  plus  the  cost  to 
reproduce  value  of  the  buildings.  It  is  only  by  treating  the  under- 
taking as  a  'going  concern^  that  one  can  justify  the  appraisal  of  the 
land  at  its  fair  market  value,  and  of  the  buildings  at  their  cost  or 
cost  to  reproduce  less  depreciation.  The  moral  is  that  land  values 
should  be  conservatively  estimated,  for  if  land  were  to  be  valued  at 
the  highest  estimate  which  an  enthusiastic  real  estate  broker  witii 
visions  of  a  boom  before  him  were  to  fix,  and  buildings  were  to  be 
.appraised  at  cost  without  any  allowance  for  d^reciation  as  if  they 
were  to  live  forever,  there  would  be  duplication  and  inconsistency. 
Upon  the  other  hand,  it  would  be  imfair  to  assume  that  the  buildings 
are  worthless,  and  that  the  value  of  the  ground  is  only  what  it  will 
bring  at  a  forced  sale.^' 

For  land  valuations  see  also:  Ee  Dell  Segno,  P.TJ.E.  1915A,  857; 
Meek  v.  Consumers  Electric  Light  &  P.  Co.  P.TJ.E.  1915 A,  956; 
Columbia  v.  Watts  Engineering  Co.  P.U.E.  1915B,  921 ;  Ee  Marin 
Municipal  Water  Dist,  P.TJ.E.  1915C,  433;  Commercial  Clnb  v. 
Missouri  Public  Utilities  Co.  P.U.E.  1915C,  1017;  Be  San  Francisco- 
Oakland  Terminal  E.  Co.  P.U.E.  1915D,  44. 
P.U.R.1915iL 
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NEW  JBRSSnr  BOARD  OF  PtTBIiIO  XTrVLTTY  OOMMISSIONSSIS. 

IN  BE  FABMINGDALB  MGHTINQ  COMPANY. 

JHscriniination  —  Dise&uni  in  favor  of  officers  and  employees. 

The  practice  of  allowing  directors,  officers,  and  employees  dif- 
ferent  rates  of  discount  than  are  allowed  other  purchasers  of  electric 
current  is  illegal^  and,  where  offered  in  f aror  of  officers,  cannot  be  justi- 
fied on  the  ground  that  they  receiye  no  salary  or  other  compensation. 

[July  12,  1915.]  . 

Investigation  of  the  practice  of  the  Farmingdale  Lighting 
Company  with  reference  to  discounts;  preferential  discount  in 
favor  of  officers  and  employees  of  the  company  ordered  diaoon- 
tmued. ' 

Appearances:  L.  W.  Farry  for  borough  of  Farmingdale; 
W.  J.  Lansley  for  the  company.  :  ^  .^• 

By  the  Commission :  In  making  an  investigation  of  the  serv- 
ice supplied  by  this  company  to  its  customers,  it  was  learned  that 
widely  different  discounts  were  allowed. 

The  reasonableness  of  the  rates  charged  by  the  company  is  men- 
tioned in  the  complaint,  but  was  not  pressed  by  the  complainants 
at  the  hearing.  The  Board's  attention  was  particularly  directed 
to  certain  rates  alleged  to  be  unduly  preferential  and  unjustly 
discriminatory. 

The  rates  filed  with  this  Board  provide  for  18  cents  per  k.  w. 
hr.  with  a  discount  of  5  per  cent  if  paid  by  the  fifth  day  of  the 
month;  on  bills  in  excess  of  $10  a  discount  of  10  per  cent  is 
allowed.  The  officers  and  certain  employees  of  the  company  are 
allowed  a  discount  of  25  per  cent;  and  the  linemen,  a  discount  of 
66|  per  cent  on  their  bills  if  paid  within  the  same  time. .  One 
customer  of  the  company  had  been  allowed  a  discount  of  25  per 
cent,  but  this  discount  the  company  states  has  been  discontinued. 
The  company  endeavors  to  justify  the  unusual  discrimination  in 
favor  of  its  officers  on  the  ground  they  receive  no  salary  or  other 
compensation,  but  that  is  not  a  valid  reason. 

It  has  been  repeatedly  held  that  a  director,  stockholder,  or 
employee  of  a  utility  company  is  entitled  to  no  preference  or  ad- 
vantage in  the  matter  of  the  rale  he  is  to  pay  for  servica    The 
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only  exceptions  are  those  expressly  made  by  statute.  They  should 
all  be  charged  the  r^ular  rate.  Matters  of  salaries  and  wages 
should  be  treated  on  a  more  businesslike  basis  than  discrimination 
in  rates  for  service.  The  Public  Utility  act  of  this  state  provides 
that  no  public  utility  shall  make  any  unjustly  discriminatory  or 
unduly  preferential  rate,  charge,  or  schedule  for  any  service  sup- 
plied or  rendered  by  it ;  or  make  or  give,  directly  or  indirectly, 
any  undue  or  unreasonable  preference  or  advantage  to  any  person 
or  corporation,  etc. 

'Under  the  prohibitions  just  referred  to,  the  practice  of  allow- 
ing directors,  officers,  and  employees  different  rates  of  discoimt 
than  are  allowed  to  other  purchasers  of  electric  current,  is  clearly 
illegal 

It  is  therefore  ordered  that  the  discrimination  in  favor  of 
directors,  officers,  and  employops  of  the  company  be  discontinued. 
This  order  shall  take  effect  August  9,  1915. 

Board  of  Pullic  Utility  Commissioners,  Balph  W.  E.  Donges, 
President ;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 


SOUTH    BAKOTA    BOARD    OF    RAILROAD    COMMTSSIONBRS. 

IN  BE  WEBSTEB  TELEPHONE  COMPANY. 

[P-164.] 

Valuation  "'Land -^Unused  property, 

1.  Only  one  third  of  the  yalue  of  the  land  of  a  telephone  companj 
and  the  cost  of  construction  of  cement  aidewalka  thereon  should  be  in- 
cluded in  the  valuation  of  the  company's  property  for  rate-making  pur- 
poses, where  it  appears  that  the  remaining  portion  was  unoccupied,  and 
located  so  as  to  be  used  for  other  purposes,  and  is  not  likely  ever  to 
be  required  for  telephone  purposes. 

Valuation'^ Tools  used  during  construction'— €ity  and  rural  Uie- 
phone  plant. 

2.  Tools  used  during  the  construction  of  a  rural  telephone  plant  do 
not  constitute  a  proper  charge  in  the  capital  account  of  the  city  plant» 
unless  the  rural  lines  pay  to  the  city  plant  some  rental  charges  for  their 
use. 

Depreciation '^  Accrued '^  Telephone '^  Six  months'   €>^ration. 

3.  In  the  valuation  of  a  telephone  company  for  rate-making  pur- 
poses, the  value  of  a  plant  costing  $23,541.72,  which  had  been  in  opera- 
tion a  little  over  six  months,  was  fixed  at  $22,750,  the  depreciation  on 
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such  a  plant  beginning  at  the  moment  it  is  installed  and  put  into  opera- 
tion. 
Betum8 -^  Operating  expensem -^  Insurance. 

4.  The  cost  of  tornado  and  other  insurance  is  a  proper  charge  to  the 
operating  expenses  of  a  telephone  company,  if  such  insurance  is  actually 
taken  out. 

Metum^  Operating  expenses -^  Bad  accounts, 

5.  A  charge  of  a  certain  amount  per  month  for  bad  accounts  should 
not  be  allowed  in  the  operating  expenses  of  a  telephone  company,  when 
the  Commission  allows  it  to  make  a  rate  of  25  cents  in  excess  of  the 
actual  rates  to  be  collected  if  bills  are  not  paid  on  or  before  the  15th 
of  each  month. 

T^epret^tiikn  —  Annual  allowance  —  Necessity  for. 

6.  In  the  making  of  a  schedule  or  tariff  of  rates  to  be  charged  by 
a  public  utility,  there  must  be  an  annual  allowance  for  depreciation. 

l>epr€ci<Uion  —  Definition. 

7.  Depreciation  may  be  defined  as  the  lessened  money  Talue  caused 
by  physical  deterioration  or  lack  of  adaptation  to  function,  and  is  oc- 
casioned by  wear  and  tear  due  to  the  use  in  the  service  and  age  of  the 
instrumentality,  to  obsolescence  due  to  a  change  or  development  in  the 
art  requiring  new  and  improved  apparatus,  to  inadequacy  of  superses- 
sion caused  by  the  growth  of  the  business  so  that  the  old  instrumen- 
tality is  no  longer  adequate  for  the  purpose  of  which  it  was  intended, 
and  must  be  superseded  or  replaced  by  a  larger  unit,  and  deferred  main- 
tenance due  to  lack  or  neglect  of  repairs  necessary  to  preserve  the 
apparatus  in  proper  condition. 

Depreciation  —  Rate  —  How  determined. 

8.  The  rate  of  depreciation  must  be  determined  after  a  careful 
inspection  of  the  property,  and  must  be  considered  in  connection  with  its 
use. 

Depreciation  —  Bate  —  How  computed^ 

9.  The  rate  of  depreciation  of  the  property  of  a  telephone  company 
should  be  computed  on  the  wearing  value,  the  scrap  value,  or  the  salvage 
value  of  the  different  units  being  deducted  from  their  cost  in  place  and 
the  amount  of  the  annual  reserve  for  depreciation  fixed  by  dividing  the 
wearing  value  by  the  number  of  years  representing  the  life  of  the  plant. 

Deprecation  —  Telephone  plant  —  Annual  allowance. 

10.  An  annual  allowance  of  6  per  cent  for  depreciation  was  held  ade- 
quate for  a  telephone  plant  where  there  was  very  little  probability  of 
depreciation  by  reason  of  obsolescenee  and  inadequacy  or  supersession. 

Return -^  Reasonableness '"  Telephone  plant -^  7  per  cent  allowance, 

11.  In  fixing  the  rates  of  a  telephone  company  it  was  held  that  the 
dividends  should  equal  an  amount  not  less  than  7  per  cent  of  the  plant. 

Apportionment '"  Values -^  City  and  rural  telephone  service. 

12.  No  part  of  the  valuation  of  the  rural  lines  of  a  telephone  com- 
pany should  be  charged  to  a  city  exchange,  nor  should  any  part  of  the 
▼aluation  of  the  city  exchange  be  charged  to  the  rural  lines  in  deter- 
mining the  reasonableness  of  the  rate  of  the  company  for  a  city  service, 
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where  a  statute  provides  that  rural  telephone  lines  shall  reoeiTe  serHoe 
at  a  city  exchange  upon  the  payment  of  25  cents  per  month  far  each 
telephone  instrument  on  the  rural  party  line  connected. 
Service  —  Payment  —  Dtooount. 

13.  Parmission  was  granted  a  telephone  company  to  name  a  rate  in 
its  public  schedule  of  25  cents  per  month  in  excess  of  its  regular  rates, 
on  condition  only  that  if  the  telephone  rates  were  paid  on  or  before  the 
15th  day  of  the  current  month  in  which  service  is  rendered,  a  discount 
of  25  cents  should  be  allowed. 

[August  10,  1915.] 

Application  of  telephone  company  for  authority  to  increase 
rates.  The  valuation  of  the  company's  property  for  rate-making 
purposes  was  fixed  at  $22,750,  and  on  this  valuation  the  revenue 
from  existing  rates  was  found  to  be  inadequate  to  provide  for  the 
necessary  expenses  of  operation,  including  an  annual  allowance  of 
6  per  cent  for  depreciation  and  a  return  of  7  per  cent.  The  com- 
pany was  therefore  authorized  to  put  in  effect  the  following 
schedule  of  monthly  rates :  Individual  business,  metallic  circuit, 
$2.25 ;  individual  residence,  metallic  circuit,  $1.25 ;  desk  sets,  25 
cents;  extension  telephones,  business,  50  cents;  extension  tele- 
phone, residence,  50  cents;  extension  bell  only,  15  cents;  extra 
user,  business,  $1.50;  extra  user,  residence,  $1;  local  calls  from 
nonsubscribers  .05  per  message. 

By  the  Board:    In  1901  the  city  of  Webster  in  Day  county, 

this  state,  granted  to  Mr.  Alexander  Boss  a  fifteen-year  franchise 
to  operate  a  telephone  exchange  in  that  city.  This  franchise  was 
subsequently  assigned  to  the  Webster  Telephone  Company,  which 
was  owned  principally  by  Mr.  John  Williams  and  Mr.  David 
Williams  of  Webster.  Although  this  franchise  would  not  have 
expired  until  1916,  a  little  over  two  years  ago  citizens  of  Webster 
urged  the  Webster  Telephone  Company  to  install  a  more  up-to- 
date  telephone  system  in  that  city.  As  the  result  of  this  request 
or  agitation  the  city  council  of  Webster  on  or  about  the  26th  day 
of  March  granted  to  the  Webster  Telephone  Company  a  new 
twenty-year  franchise.  Section  7  of  that  franchise  reads  as  fol- 
lows: 

"The  charges  for  monthly  rentals  and  compensation  for  use  of 
telephones  shall  be  such  as  may  be  made  by  the  State  Railroad 

Commission  less  a  discount  of  25  cents  per  month  on  each  tele- 
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phone  fee  paid  at  the  grantee's  office  by  the  15th  of  the  month  in 
which  the  service  is  rendered/' 

After  the  granting  of  this  franchise  the  Webster  Telephone 
Company  during  the  summer  of  1914  commenced,  and  on  or 
about  the  month  of  December  of  that  year  completed  a  new, 
modem,  improved,  up-to-date  telephone  exchange  and  system  in 
Webster,  including  a  new  brick  telephone  exchange  building  and 
modem  up-to-date  1500  multiple  switch  board,  and  all  of  the 
outside  plant  except  the  drop  wires  from  terminal  cans  to  sub- 
scribers' stations  is  cable  construction.  A  part  of  the  cable  is 
underground  in  a  concrete  conduit.  The  plant  was  new  in  every 
particular  except  that  5,000  feet  of  wire  which  had  been  used  in 
the  old  plant  for  a  short  time  and  one  40-foot  pole  were  used  in 
the  new  plant.  The  telephone  instruments  are  of  the  latest  and 
most  improved  construction.  The  drop  wires  from  the  cables  or 
terminal  cans  to  subscribers'  stations  are  copperized.  The  new 
telephone  plant  includes  everything  that  could  be  desired  in  the 
way  of  telephone  construction  in  a  city  much  larger  than  Webster, 
and  its  patrons  should  receive  through  it  nothing  but  the  very 
highest  class  of  telephone  service. 

After  the  plant  was  fully  completed,  the  Webster  Telephone 
Company,  agreeable  to  the  provisions  of  §  7  of  its  ordinance,  filed 
a  petition  with  this  board  under  the  provisions  of  §  6  of  the  tele- 
phone law,  which  provides : 

"13'o  rate  or  charge  for  the  transmission  of  any  message  or  for 
any  other  service  in  connection  with  any  telephone  line  or  ex- 
change shall  be  increased  without  the  written  consent  of  the  Board 
of  Eailroad  Commissioners  entered  in  the  journal  of  its  proceed- 
ings"— for  authority  to  increase  its  rates.  In  that  petition  the 
rates  then  being  charged  were  set  forth  as  follows : 

Individual  business,  grounded  circuit $2.00  per  month 

Party  line  business,        "  "  2.00     " 

Individual  residence,       «  ••  1.00    " 

Party  line  residence,      •*  «  1.00    " 

— and  the  company  asked  authority  to  charge,  collect,  and  receive 
the  following  schedule  of  rates : 

Individual  business,  metallic  circuit .$2.75  per  month 

Individual  residence,       **  "         1.75     "        " 

A  discount  of  25  cents  per  month  off  of  the  above  rates  if 
paid  by  the  loth  of  the  month  in  whicli  the  service  is  given. 

Extension  telephone,  business 50    *•        •• 
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Extension  telephone,  residence 60    **        ** 

Extension  bell  only 15    *        * 

Extra  user,  business     1.50     **        ** 

Extra  user,  residence    1.00     "         " 

Local  calls  from  non-subscribers 05  per  call 

The  above  rates  to  apply  to  that  territory  which  is  within 
three  quarters  of  a  mile  of  the  central  office  in  Web- 
ster, South  Dakota. 

Two  hearings  have  been  held,  one  at  the  city  of  Webster  and 
the  other  at  the  offices  of  the  Board.  At  the  hearings  the  appli- 
cant was  represented  by  Messrs.  Anderson  &  Waddel,  its  attor- 
neys, and  Mr.  David  Williams,  owner,  and  Mr.  E.  E.  Michaels, 
manager.  The  city  of  Webster  was  represented  by  Mr.  Lewis  W. 
Bicknell,  its  attorney,  and  Mr.  Frank  Mohs,  mayor  of  the  city. 
Following  the  hearings,  briefs  were  filed  by  counsel,  and  the  cause 
submitted  to  the  Board  for  consideration  and  decision. 

Valuatioru 

Two  valuations  have  been  submitted,  one  by  Mr.  Michaels,  the 
manager  of  the  company  under  whose  supervision  the  new  plant 
was  constructed,  and  one  by  Messrs.  Cassill  &  Bierman  of  the 
force  in  this  office.  At  the  la»t  hearing,  also,  there  was  submitted 
as  a  part  of  the  record  a  statement  of  the  plant  accounts  of  the 
system  as  shown  by  its  books.  The  company  keeps  its  books  in 
accordance  with  the  accounting  system  promulgated  by  the  Inter- 
state Commerce  Commission  for  class  C  telephone  companies. 
The  latter  valuation  is  not  different  from  the  valuation  submitted 
at  the  first  hearing,  except  that  there  were  some  changes  in  and 
additions  to  the  plant  between  the  dates  of  the  first  and  second 
hearings.    The  figures  submitted  are  as  follows : 

Statement  of  Plant  Accounts. 

Account  210,  Land  and  buildings   $  6,104.62 

"         220,  Central  office  equipment 3,911.32 

"         230,  Substation  equipment   3,680.39 

240,  Exchange  lines 11,449.74 

**        260,  General  equipment   1,100.52 

"        270,  Undistributed  construction  expense  416.25 

Total $26,662.84 

[1]  Included  in  the  item  "land  and  buildings,  $6,104.62/*  is 
an  item  for  real  estate  of  $1,500.  It  appears  from  the  record  that 
the  Webster  Telephone  Company  owns  three  lots  in  the  city  of 
Webster  of  which  the  value  is  about  $1,500,  and  that  of  these 
three  lots  the  telephone  plant  occupies  a  portion  equivalent  to  one 
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third,  or  one  of  the  lots,  the  remainiiig  portion  being  xinoceapied 
and  so  located  as  to  be  used  for  any  other  purposes.  It  is  not  at 
all  probable  that  any  of  the  other  real  estate  will  ever  be  required 
in  connection  with  the  telephone  plant  It  would,  therefore,  ap- 
pear that  the  only  charge  to  this  account  for  real  estate  should  be 
$500.  There  is  also  included  in  this  account  a  total  chai^  of 
$101.81  for  the  construction  of  a  cement  sidewalk,  and  assuming 
that  the  cost  of  construction  is  the  same  for  each  of  the  three  lots, 
two  thirds  of  this  item  or  $67.87  should  be  deducted  and  only 
$33.94  included  in  the  items  properly  chargeable  to  the  telephone 
plant.  The  testimony  of  Mr.  Michaels,  manager  of  the  plant, 
also  discloses  that  there  should  be  made  a  further  deduction  of  an 
item  of  $54  from  this  account,  making  the  total  deductions  $1,- 
121,  and  the  item  to  be  allowed  for  land  and  buildings  $4,982.75. 

[2]  Included  in  the  item,  "account  260,  general  equipment, 
$1,100.52,'^  is  an  item  for  tools  amounting  to  $334.33,  which 
were  used  during  the  construction  of  the  plant,  and  are  common 
not  only  to  the  city  plant,  but  to  the  rural  telephone  system  owned 
and  operated  by  the  Webster  Telephone  Company  and  radiating 
from  its  exchange  in  Webster.  We  have  not  before  us  any  data 
from  which  we  could  make  an  assignment  of  the  cost  of  these  tools 
as  between  the  plants,  nor  have  we  any  information  on  which  we 
could  base  a  charge  for  the  use  of  the  tools  to  either  plant  The 
company,  in  addition  to  reconstructing  its  city  plant,  is  also  recon- 
structing its  rural  lines,  and  inasmuch  as  the  tools  are  being  used 
in  connection  with  the  rural  plant  they  do  not  constitute  a  proper 
charge  in  the  capital  account  of  the  city  plant  xmless  the  rural 
lines  pay  to  the  city  plant  some  rental  charge  for  their  use.  The 
item  is  a  small  one,  and  will  make  no  difference  whatever  in  the 
last  analysis  in  the  rates  to  be  charged,  but  we  deem  it  proper  to 
deduct  the  item  from  the  figures  shown  here,  and  consequently  we 
have  a  general  equipment  figure  of  $766.19.  Accepting  the  other 
figures  of  the  company,  there  is  produced  a  valuation  of  $25,201.- 
64. 

[3]  The  valuation  made  by  Messrs.  Oassill  &  Bierman  is  com- 
posed of  the  following  items  designated  in  the  Interstate  Com- 
merce Commission's  class  C  system  of  accounts  for  telephone 

companies : 
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Acoonnt  No.  200,  Intangibles  (   153.61 

"     210,  Land  &  Buildings 6,043.92 

"        **     220,  Central  office  equipment   4,366.07 

"        "    230,  Station  equipment 3,181.33 

"        "     240,  Exchange  lines 9,749.07 

**        *'    260,  Q«neral  equipment  327.^ 

Total $23,821.82 

In  connection  witli  this  last  valuation,  all  of  the  checks  and 
vouchers  and  all  invoices  for  the  plant  were  carefully  examined 
and  checked  against  the  inventory.  This  valuation  was  made 
after  a  careful  and  exhaustive  examination  of  the  entire  telephone 
exchange  system.  Included  within  the  item  of  $23,821,82,  how- 
ever, are  two  items  aggregating  $1,067.87,  the  value  of  the  two 
extra  lots  and  sidewalks  for  the  same,  and  after  deducting  these 
items  we  have  as  a  result  of  this  valuation  an  item  of  $22,754. 

The  total  checks,  vouchers,  and  invoices  submitted  by  the  com- 
pany as  representing  the  cost  of  construction  of  its  plant  amounted 
to  $26,150.99.  In  this  amount  is  included  the  item  of  $1,067.87 
referred  to  above  and  an  item  of  $1,541.70  for  accounts  properly 
chargeable  to  general  office  expense,  maintenance,  maintenance  of 
rural  lines,  rural  line  construction,  and  miscellaneous  items  not 
properly  chargeable  to  the  cost  of  construction  of  the  city  ex- 
change. Deducting  these  two  items,  or  $2,609.17,  from  the  total 
amount  of  the  vouchers  and  checks,  or  $26,150.99,  we  have  an 
item  of  $23,541.72.  This  telephone  plant  has  been  in  operation  a 
little  over  six  months.  It  is  a  fact  that  a  telephone  plant  com- 
mences to  depreciate  the  moment  it  is  installed  and  put  into 
operation.  For  the  purposes  of  this  case  and  fixing  the  rates  to 
be  charged  for  the  future,  after  a  careful  and  exhaustive  examina- 
tion of  the  evidence,  we  find  and  approve  the  valuation  on  tliis 
plant  of  $22,750.00. 

Operating  Expenses. 

[4,  6]  At  the  first  hearing  the  manager  of  the  company  submit- 
ted an  etimate  of  the  monthly  expense  of  the  new  plant  The  first 
item  is  $126,  operators'  wages,  which  is  approved.  The  next  two 
items  include  manager's  and  lineman's  proportion  of  salaries 
chargeable  to  the  city  exchange.  The  manager  receives  a  salary 
of  $125  a  month  and  the  lineman  $65  a  month,  and  these  salaries, 

according  to  the  testimony  of  the  manager,  are  apportioned   as 
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between  the  city  exchange  and  the  rural  lines  on  the  basis  of  the 
number  of  phones  in  any  class  of  service.  In  his  testimony  the 
manager  says  this  is  the  customary  way  oj^  apportioning  the  sal- 
aries to  the  two  different  classes  of  service,  and  that  he  believes 
this  method  to  be  a  fair  measare  of  the  use  of  the  lineman  and  of 
his  supervision  over  the  two  systems.  If,  however,  the  method 
used  by  the  manager  be  adopted,  it  will  not  produce  the  results 
which  he  has  set  down  in  his  exhibit.  The  total  number  of  tele- 
phones in  the  city  are  as  follows: 

Business  telephones • 95 

Residence         " 216 

Pay  stations 2 

Making  a  total  of   312 

There  are  238  niral  telephone  instruments  in  service.  This 
makes  a  total  of  550  telephone  instruments.  Apportioning  the 
manager's  salary  on  the  basis  of  the  number  of  telephone  instru- 
ments in  service  at  the  city  exchange  assigns  $70.90  to  the  ex- 
change and  $54.10  to  the  rural  lines ;  and  on  the  same  basis  the 
lineman's  salary  is  assigned  $36.87  to  the  city  exchange  and 
$28.13  to  the  rural  lines. 

The  next  item  is  for  fuel,  $20  per  month  or  $240  per  annum. 
We  are  familiar  with  the  price  of  fuel  for  the  heating  plant  in- 
stalled in  this  exchange,  and  it  should  not  exceed  $12.50  per 
month  or  $150  per  annum.  There  is  also  included  in  this  estimate 
an  item  of  $25  per  month  or  $300  per  annum  for  taxes.  The 
taxes  on  the  old  plant  for  the  year  1914  were  $144,  and  in  the 
operating  expense  account  set  up  on  the  books  of  the  company  for 
the  six  months  ending  May  31,  1915,  there  is  charged  $15  month- 
ly for  taxes.  This  charge  is  merely  an  estimate,  and  at  the  time 
the  taxes  are  paid  would  in  all  probability  require  correction  en- 
tries on  the  books  of  the  company ;  inasmuch  a&  the  taxes  for  the 
year  1914  were  less  than  $160,  we  do  not  believe  they  will  amount 
to  $300  for  the  year  1915  and  subsequent  years.  For  the  purpose 
of  this  case  we  allowed  for  annual  charge  for  taxes  $180.  In 
these  figures  there  are  also  included  several  items  for  tornado 
and  other  insurance,  which  would  be  perfectly  proper  charges, 
but  no  such  insurance  has  ever  been  taken  out.  There  is  also 
included  in  this  estimated  monthly  expense  an  item  of  $30  per 

month  for  removal  and  changes  of  telephone  instruments.  Dup- 
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ing  the  first  six  months  of  its  operation  this  item  actually 
amounted  to  $14.88  or  $2.48  per  month.  There  are  also  included 
incidentals  $15  per  month,  and  under  another  head  for  postage, 
printing,  stationery,  etc,  $12.50  per  month,  and  cableman's 
expense  $10  per  month.  One  item  for  postage,  printing,  station- 
ery, etc,  of  about  $15  per  month  would  be  properly  allowed, 
and  the  other  items  should  be  eliminated.  An  item  of  $8  per 
month  is  also  included  for  bad  accounts.  If  this  Commission  is 
to  allow  the  company  to  name  a  rate  25  cents  in  excess  of  the 
actual  rate  to  be  collected  if  the  rate  is  paid  on  or  before  the  15th 
of  the  month,  the  item  for  lost  accounts  should  be  eliminated. 

At  the  last  hearing  the  operating  expenses  for  the  first  six 
months  as  shown  on  the  books  of  the  company  appear  as  follows : 

Bad  accounts    $      .41 

Taxes  accrued , 90.00 

Account  600,  Repairs  to  wire  plant 19.80 

"         610,  Repairs  to  equipment 95,97 

"         620,  Station  removals  and  changes 14.88 

**         640,  Other  maintenance  expense    46.76 

•*         650,  Operators'  wacjes 770.59 

**         660,  Other  traffic  expense  71.42 

**         670,  (loneral  office  salaries 795.00 

"         680,  Other  general  expense 428.95 

$2,333.78 

There  must  be  some  error  in  "account  650,  operators'  wages." 
The  testimony  shows  that  the  operators'  wages  amount  to  $125 
per  month,  and  consequently  for  six  months  they  would  amount 
to  $750,  and  not  $770.59.  On  the  basis  of  the  computation  for 
the  assignment  of  the  manager  and  lineman's  salary,  submitted 
by  the  manager  of  the  company  while  on  the  witness  stand,  that 
is,  on  the  basis  of  the  number  of  telephone  instruments  in  service 
on  the  city  exchange  and  rural  lines,  account  No.  670,  general 
office  expenses,  $795,  appears  to  be  erroneous.  The  testimony  of 
the  manager  is  that  these  items  were  assigned  on  that  basis.  If 
this  be  true,  the  proper  charge  is  $107.77  per  month,  and  for  six 
months  $646.62.  We  do  not  say  that  this  is  a  proper  basis,  and 
do  not  wish  to  be  understood  as  determining  that  it  is  the  correct 
method  for  the  apportionment  of  the  salary  of  the  manager  and 
lineman.  The  record  shows,  however,  that  the  company  claims 
to  have  assigned  these  salaries  on  the  basis  of  the  number  of 
phones  in  service,  and  if  they  did  so  there  is  an  error  in  this 
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account.    With  these  corrections  and  setting  up  the  operating  ex- 
penses on  the  yearly  basis,  we  find  the  following  amounts : 

Taxes   accrued    , $   180.00 

Account  900,  R^airs  to  wire  plant  30.60 

610,         "         "equipment   191.94 

**         620,  Station  remoTals  and  changes 29.76 

**         640,  Other  maintenance  expense   93.52 

••         650,  Operators*  wages 1,600X)0 

"         660,  Other  tralBc  expense 142.84 

••         670,  General  office  salaries   1,293.24 

**         680«  Other  general  expenses  857.90 

$4,328.80 

Operating  Revenue, 

The  number  of  telephone  instruments  in  service  within  the 
city  of  Webster  May  21,  1915,  were  as  follows: 


Class. 

BuainesB  telephones 

Residence  teIq>honeft  ........ 

Extension  telephones    

Extension  bells    

Switching  rural  telephones  .. 
Switching  rural  telephones  .< 
Commission  tm  toll  messages 

Total 


Old 

No.  of 

Kate. 

Phones. 

$2.00 

93 

1.00 

213 

.50 

17 

.15 

10 

.25 

238 

.25 

47 

Revenue. 

$2,232.00 
2,556.00 
102.00 
18.00 
714.00 
141.00 
672.00 

$6,435.00 


If  we  apply  the  operating  expenses  to  this  revenue,  we  find  a 
balance  of  $2,106.20  out  of  which  to  make  provision  for  reserves 
for  depreciation  and  interest  on  the  value  of  the  property  used 
and  useful  for  the  service  of  the  public.  The  system  of  account- 
ing under  which  this  telephone  company  is  operating  provides 
for  monthly  or  annual  allowances  to  be  made  on  the  books  of  the 
company  to  cover  the  depreciation  taking  place  in  the  plant  and 
equipment.  Account  No.  185,  depreciation  reserve,  provides 
for  a  credit  to  this  account  of  such  amounts  as  are  charged  month- 
ly or  annually  to  the  expense  account  No.  630,  "depreciation  of 
plant  and  equipment,"  to  cover  the  depreciation  taking  place  in 
the  plant  and  equipment,  and  account  No.  630,  depreciation  of 
plant  and  equipment^  provides  for  a  charge  to  this  account  month- 
ly or  annually  the  estimated  amount  of  depreciation  accruing  in 
the  plant  and  equipment.  These  two  accounts  balance  each  other  j 
what  is  credited  to  one  must  be  charged  to  the  other. 
P.U.R.1916ie. 
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[6]  It  is  quite  clearly  established  by  the  late  authorities  that 
in  the  making  of  a  schedule  or  tariff  of  rates  to  be  charged  by  a 
public  utility  there  must  be  an  annual  allowance  for  depreciation. 

Beale  &  W.  Railroad  Rate  Regulation,  430  et  seq. ;  Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Louisville,  187  Fed.  637,  655; 
People  ex  reL  Jamaica  Water  Supply  Co.  v.  State  Tax  Comrs. 
196  N.  Y.  39,  67,  89  N.  E.  581 ;  Pioneer  Teleph.  &  Teleg.  Co.  v. 
Westenhaver,  29  Okla.  429,  88  L.RA,(N.S.)  1209,  118  Pac. 
354;  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556,  38  L.R.A. 
460,  62  Am.  St.  Rep.  261,  50  Pac.  633 ;  Cedar  Rapids  Water  Co. 
V.  Cedar  Rapida,  118  Iowa,  234,  91  N.  W.  1081  (1090) ;  Knox- 
ville  V.  Knoxville  Water  Co.  212  TJ.  S.  1,  53- L.  ed.  371,  29  Sup. 
Ot.  Rep.  149 ;  1  Whitten,  Valuation  of  Public  Service  Corp. 
pages  402  et  seq.;  Foster,  Engineering  Valuation  of  Public 
Utilities  147  et  seq. ;  Floy,  Valuation  of  Public  Utilities,  pages 
168  et  seq.;  Hayes,  Public  Utilities,  their  Cost  New  and  Depre- 
ciation, pages  133  et  seq. 

In  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  63  I.  ed. 
371,  29  Sup.  Ct  Rep.  149,  the  United  States  Supreme  Court, 
considering  the  question  of  depreciation,  said: 

A  water  plant,  with  all  its  additions,  begins  to  depreciate  in 
value  from  the  moment  of  its  use.  Before  coming  to  the  question 
of  profit  at  all,  the  company  is  entitled  to  earn  a  sufficient  sum 
annually  to  provide  not  only  for  current  repairs,  but  for  making 
good  the  depreciation  and  replacing  the  parts  of  the  property 
when  they  come  to  the  end  of  their  life.  The  company  is  not 
bound  to  see  its  property  gradually  waste,  without  making  pro- 
vision out  of  earnings  for  its  replacement  It  is  entitled  to  see 
that  from  earnings  the  value  of  the  property  invested  is  kept  un- 
impaired, so  that,  at  the  end  of  any  given  term  of  years,  the 
original  investment  remains  as  it  was  at  the  beginning.  It  is  not 
only  the  right  of  the  company  to  make  such  a  provision,  but  it  is 
its  duty  to  its  bond  and  stockholders,  and,  in  the  case  of  a  public 
service  corporation,  at  least,  its  plain  duty  to  the  public  If  a 
(liflFerent  course  were  pursued  the  only  method  of  providing  for 
replacement  of  property  which  has  ceased  to  be  useful  would  be 
the  investment  of  new  capital  and  the  issue  of  new  bonds  or  stocks. 
This  course  would  lead  to  a  constantly  increasing  variance  be- 
tween present  value  and  bond  and  stock  capitalization, — a  tend- 
P.U.R.1915E. 
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ency  which  would  inevitably  lead  to  disaster  either  to  the  stock- 
holders or  to  the  public  or  both.  If,  however,  a  company  fails 
to  perform  this  plain  duty  and  to  exact  sufficient  returns  to  keep 
the  investment  unimpaired,  whether  this  ie  tiie  result  of  unwar- 
ranted dividends  upon  overissues  of  securities,  or  of  omission  to 
exact  proper  prices  for  the  output,  the  fault  is  its  own.  When, 
therefore,  a  public  regulation  of  its  prices  comes  under  question, 
the  true  value  of  the  property  then  employed  for  the  purpose  of 
earning  a  return  cannot  be  enhanced  by  a  consideration  of  the 
errors  in  management  which  have  been  committed  in  the  past." 

As  the  amount  set  aside  for  annual  reserves  for  depreciation, 
as  well  as  the  amount  which  shall  be  paid  as  a  return  on  the 
value  of  the  property  used  in  performing  the  service,  must  be 
deducted  from  revenues  and  paid  by  the  public  receiving  the 
service,  the  question  of  the  proper  determination  of  the  rate  of 
depreciation  should  receive  the  most  careful  consideration.  A  too 
high  rate  of  depreciation,  especially  in  those  cases  where  the 
depreciation  reserve  may  be  invested  in  additions,  betterments, 
and  extensions,  wiU  conceal  secret  reserves  or  secret  profits ;  and, 
conversely,  a  too  low  rate  of  depreciation  may  result  in  a  partial 
destruction  of  the  property.  The  line  of  demarcation  between  de- 
preciation and  maintenance  is  not  clear,  and  the  decision  as  to 
what  constitutes  maintenance  and  what  depreciation,  within  cer- 
tain prescribed  limits,  is  more  or  less  arbitrary.  A  high  order 
of  maintenance  results  in  a  lower  depreciation,  and,  conversely, 
a  low  order  of  maintenance  results  in  a  higher  depreciation. 

[7]  Depreciation  may  be  defined  as  the  lessened  money  value 
caused  by  physical  deterioration  or  lack  of  adaptation  to  function, 
and  is  occasioned  by  wear  and  tear  due  to  the  use  in  the  service 
and  the  age  of  the  instrumentality,  to  obsolescence  due  to  a  change 
or  development  in  the  art  requiring  new  and  improved  apparatus, 
to  inadequacy  or  supersession  caused  by  the  growth  of  the  busi- 
ness so  that  the  old  instrumentality  is  no  longer  adequate  for  the 
purpose  for  which  it  was  intended,  and  must  be  superseded  or 
replaced  by  a  larger  unit,  and  deferred  maintenance  due  to  lack  or 
neglect  of  repairs  necessary  to  preserve  the  apparatus  in  proper 
condition.  Different  rates  of  depreciation  have  been  prescribed 
by  this  Board,  by  other  Public  Service  Commissions  and  the 
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ooTirts,  and  range  from  5  to  20  per  cent  of  the  original  cost  of  the 
property  in  place. 

[8]  The  rate  of  depreciation  must  be  determined  after  a  care- 
ful inspection  of  the  property,  and  must  be  considered  in  connec- 
tion with  it6  use.  In  the  plant  in  question  we  have  what  is 
commonly  known  as  a  brick  fireproof  building.  For  such  a  build- 
ing various  rates  of  depreciation  have  been  fixed,  ranging  from 
1  to  2  per  cent  The  Federal  government  makes  an  allowance 
of  one  to  one  and  one-quarter  per  cent  when  occupied  by  the 
owner,  and  one  to  one  and  one-half  when  occupied  by  a  tenant 
In  the  construction  of  the  plant  at  Webster  there  is  between  400 
and  500  feet  of  cable  placed  in  concrete  conduit  in  the  streets, 
and  as  to  the  remainder  of  the  plant  it  is  all  cable  construction, 
the  cables  being  formed  of  copper  wires  covered  with  a  lead  sheet, 
and  the  only  open-wire  work  is  copperized  wire  extending  irom 
the  terminal  cans  to  the  subscribers^  stations.  The  central  office 
equipment  consists  of  a  1,600  multiple  switeh  board,  wired  to 
serve  400  subscribers,  and  with  the  addition  of  new  jacks  is 
capable  of  serving  1,600  subscribers  and  40  rural  lines.  There 
is  very  little  probability  of  depreciation  in  this  plant  by  reason 
of  obsolescence  and  inadequacy  or  supersession,  and  the  deprecia- 
tion which  will  take  place  will  be  that  due  to  the  natural  wear 
and  tear,  the  decrepitude  of  the  plant)  and  deferred  maintenance. 

[9]  In  fixing  the  rate  of  depreciation  it  is  our  opinion  that  it 
should  only  be  computed  on  the  wearing  value;  in  other  words, 
that  the  scrap  value  or  salvage  value  of  the  different  units  should 
be  deducted  from  their  cost  in  place  and  the  amount  of  the  annual 
reserve  for  depreciation  fixed  by  dividing  the  wearing  value  by 
the  number  of  years  representing  the  life  of  the  plant 

[10]  In  this  ease  this  has  been  done  and  the  mean  rate  of 
depreciation  obtained  by  dividing  the  total  amount  for  annual 
reserves  for  depreciation  by  the  value  of  the  plant,  which  gives 
the  rate  of  6  plus,  so  that  a  rate  of  6  per  cent  for  depreciation^ 
considering  the  character  of  this  plant  and  the  scrap  value  of  its 
component  parts,  will,  in  our  opinion,  be  sufficient 

[11]  We  think  that  the  dividends  should  equal  an  amount  not 
less  than  7  per  cent  of  the  value  of  the  plant  Applying  these 
figures  to  the  value,  we  produce  the  following  result: 
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Operating  revenue  under  old  rates 

Total  operating  expenses 

Depreciation,  6  per  cont  on  $22,500 
Dividends,  7  per  cent  on  $22,500  . . 
Deficit  under  old  rates 


$4,328.80 
1,350.00 
1,676.00 


$7,253.80 


$6,435.00 


818.80 


$7,253.80 


It  clearly  appears  from  the  foregoing  that  if  the  Webster 
Telephone  Company  is  to  be  allowed  a  fair  rate  of  depreciation 
and  a  reasonable  return  on  its  investment,  some  part  of  its  pe- 
tition for  an  increase  in  rates  must  be  allowed,  and  its  revenue 
accounts  w^ill  therefore  be  reconstructed  on  the  following  basis : 

93  Business  telephones  <^>  $2.25  per  month $2,511.00 

213  Residence  telephones  @  $1.25  per  month  3,195.00 

17  Extension  telephones  @  50  cents  per  month 102.00 

10  Extension  bells  (^  15  cents  per  month 18.00 

Switching  238  rural  telephones  @  25^  per  month 714.00 

Switching  47  rural  telephones  @  25^  per  month   141.00 

Commissions  on  toll  messages  at  an  average  of  $56  per  month  672.00 

Total $7,353.00 

As  previously  shown,  the  operating  expense,  including  the 
above  allowance  for  depreciation  and  dividends,  amounts  to 
$7,253.80,  leaving  a  net  surplus  of  $99.20. 

From  the  testimony  in  this  record  it  quite  satisfactorily  ap- 
pears that,  with  proper  diligence,  the  Webster  Telephone  Com- 
pany will  be  able  to  increase  its  subscriptions  so  that  in  a  year 
or  two  the  full  capacity  of  the  switch  board  as  now  wired,  or 
approximately  400  subscribers,  will  be  renting  telephone  instru- 
ments from  it,  and  to  this  extent  its  revenues  will  be  increased. 
In  fact,  this  is  the  anticipation  of  the  company. 

[12]  There  has  been  some  discussion  in  this  case  on  the 
part  of  the  company,  that  some  part  of  the  valuation  of  its 
rural  lines  should  be  charged  to  the  city  exchange,  and, 
on  the  other  hand,  by  the  city  that  some  part  of  the  valua- 
tion of  the  exchange  should  be  charged  to  the  rural  lines. 
Under  the  laws  of  this  state  rural  telephone  lines  receive  service 
at  a  city  exchange  upon  the  payment  of  25  cents  per  month  for 
each  telephone  instrument  on  the  rural  party  line  connected,  and 
m  establishing  the  revenue  in  this  case  it  will  be  noted  that  it  is 
on  this  basis  the  revenues  and  operating  expenses  and  values  have 
been  computed.     In  other  words,  the  operating  expenses  of  a 
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rural  line  connected  with  this  local  exchange  and  operated  by  the 
same  company  must  be  taken  off  of  the  back  of  the  switch  board, 
and  the  remuneration  paid  from  the  rural  lines  to  the  city  ex- 
change of  25  cents  per  telephone  instrument  included  within  the 
revenue  item  of  $714.00,  pays  for  all  the  value  of  the  local  ex- 
change and  telephone  service  received  by  the  rural  lines,  and 
that  no  valuation  either  of  the  rural  lines  to  the  city  exchange 
or  of  the  city  exchange  to  the  rural  lines  should  be  made.  The 
statute  contemplates  that  this  25  cent  switching  fee  for  each 
telephone  instrument  pays  for  all  the  service  received  by  the  rural 
subscribers  from  the  city  exchange,  and  hence  it  is  properly  in- 
cluded in  the  exchange  revenue. 

[13]  After  a  careful  examination  of  all  the  testimony  in  this 
case,  we  are  of  the  opinion  and  find  that  the  Webster  Telephone 
Company  rates  for  the  future,  and  until  the  further  order  of 
this  Board  in  the  premises,  should  be  as  follows : 

Individual  business,  metaUic  circuit   $2.26  per  month 

Individual  residence      "  "  1.25  " 

Desk  sets 25  "         " 

Extension  telephone,  business    50  "        ** 

Extension  telephone,  residence 50  "        " 

Extension  bell  only 15  "        ** 

Extra  user,  business 1.50  "        " 

Extra  user,  residence  . . . ; 1.00  "        " 

Local  calls  from  non subscribers , .       .05  "  message 

— and  that  these  rates  should  be  made  effective,  commencing  the 
fiscal  year  July  1,  1915,  all  rates  to  be  paid  on  or  before  the  5th 
day  of  the  current  month,  and  that  permission  be  granted  to  the 
telephone  company  to  name  a  rate  in  its  published  schedules  25 
cents  per  month  in  excess  of  the  above-prescribed  rates,  on  con- 
dition only  that,  if  the  telephone  rental  is  paid  on  or  before  the 
15  th  day  of  the  current  month  in  which  the  servioe  is  rendered, 
a  discount  of  25  cents  per  month  shall  be  allowed.  That  these 
rates  shall  apply  only  within  the  corporate  limits  of  the  city  of 
Webster. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board  now 

hereby  finds  and  decides: 
* 

CONCLUSIONS  OF  LAW. 

That  an  order  be  made  and  entered  in  this  proceeding,  ap- 
proving the  schedule  of  rates  last  above  set  forth  effective  as  of 
July  1,  1915. 

P.U.R.1015K. 
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Done  in  regular  session  at  the  city  of  Pierre,  the  Capital,  on 
this  10th  day  of  August,  1915. 
By  order  of  the  Board, 


TBXAS  COURT  OF  CIVIIj  APPEALS. 

SARA  IDA  DAVIS  et  al. 

V. 

WATEBTOWN  NATIONAL  BANK  et  al. 

(—  T«3C.  Civ.  App.  — ,  178  a  W.  593.) 

0<mstitutiondl  law  •»  Security  issues  —  Approval  of  Baitroad  Comtttte- 
sion, 

1.  A  statute  (chap.  14,  art.  6727,  vol.  4,  Yemon's  Sayles's  Statutes 
[Tex.]  1914)  declaring  invalid .  every  evidence  of  debt  operating  as  a 
lien  upon  the  property  of  railroad  companies  when  unaccompanied  by 
a  certificate  showing  the  approval  of  the  Railroad  Commission  of  such 
indebtedness  is  not  unconstitutional  as  being  in  conflict  with  article  12, 
S  6,  of  the  state  Constitution,  declaring  that  "no  corporation  shall  issue 
stodEs  or  bonds  except  for  money  paid,  labor  done*  or  property  actually 
received." 

Security  issues  ^  Liability  of  indorsers  of  notes  issued  without  ap' 
proval  of  the  Railroad  Cotntnission. 

2.  Indorsers  are  not  liable  as  accommodation  makers  of  notes  issued 
by  a  railroad  company  which  were  invalid  and  unenforceable  against 
the  company  because  issued  without  the  approval  of  the  Railroad  Com- 
mission, as  such  notes  were  void  ah  initio. 

Security  issues -^  Approval  of  Railroad  Conttnissiou  ~^  Due  process. 

8.  A  statute  (chap.  14,  art.  6727,  vol.  4,  Vernon's  Sayles's  Stat- 
utes [Tox.]  1014)  declaring  invalid  every  evidence  of  debt  operating  as 
a  lien  upon  the  property  of  a  railroad  company  when  unaccompanied 
by  a  certificate  showing  approval  of  the  Railroad  Commission  of  such 
indiibtedness  is  not  unconstitutional  as  depriving  a  holder  of  a  note, 
issued  by  a  railroad  company  without  approval  of  the  Railroad  Com- 
mission, of  his  property  without  due  process  of  law. 

Security  issttes -^  Approval  of  Railroad  Commission -^Necessit if  of 
showing  that  Railroad  Commission  has  assum^ed  control  of  the 
company. 

4.  A  note  by  a  railroad  company,  secured  by  a  lien  upon  its  prop- 
erty, and  issued  without  approval  of  the  Railroad  Commission,  will  be 
declared  void  without  a  showing  that  the  Commission  had  assumed  con- 
trol of  the  company  issuing  the  notes,  where  the  control  over  the  issu- 
ance of  securities  of  railroads  by  the  Commisdion  is  not  optional  with 
the  Commission,  the  statute  declarins?  it  to  be  the  duty  of  the  Commis 
sion  to  ascertain  the  value  of  the  franchise  and  property  of  each  rail 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


W2  TEXAS  COURT  OF  CIVIL  APPKALS. 

road  in  the  state  for  the  purpose  of  regulating  and  controlling  the  Issu- 
ance of  indebtedness;  authorizing  the  Commission  to  approve  liens  or 
mortgages  that  may  be  given  by  railroad  companies;  making  it  the 
duty  of  railroad  companies  desiring  to  issue  bonds  or  other  indebtedness 
to  be  secured  by  lien  on  its  franchise  or  property,  to  procure  the  con- 
sent of  the  Railroad  Commission,  and  declaring  invalid  any  such  in- 
debtedness issued  without  complying  with  its  provisions. 
Evidence '^  Burden  of  proof  ^  Securities  issues  ~^  Approval  of  RaiU 
road  Commission, 

5.  Under  a  statute  providing  that  the  Railroad  Commission  may 
decide  that  it  will  not  assume  control  of  suburban  railways  less  than  10 
miles  in  length,  one  claiming  that  a  railway  company  that  issued  securi- 
ties without  the  approval  of  the  Railroad  CoDunisaion  was  exempt 
from  the  control  of  the  Commission  has  the  burden  of  showing  that  the 
Commission  had  decided  that  the  railway  was  a  suburban  railway  less 
than  10  miles  in  length,  and  that  it  had  decided  not  to  assume  control 
of  such  railway. 

Waiver  of  defense  in  favor  of  one  party  ^^  Effect, 

6.  A  waiver  of  a  valid  defense  in  favor  of  one  of  the  plaintiffs  to 
the  action  does  not  operate  as  a  waiver  of  such  defense  in  favor  of  the 
other  parties  to  the  action. 

rJune  12,  1015.1 

Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court 
of  Dallas  County  in  favor  of  the  defendants  in  an  action  against 
the  maker  and  indorsers  of  notes  alleged  to  have  been  issued  by 
a  railroad  company  without  the  approval  of  the  Kailroad  Com- 
mission as  required  by  statute ;  reversed  and  remanded. 

Appearances:     N.  J.  Wade,  for  appellants. 

Rasbury,  J.,  delivered  the  opinion  of  the  court: 
The  record  in  this  cause  contains  no  statement  of  facts,  in 
fact  appellants  state  that  no  evidence,  other  than  an  agreement 
between  certain  of  the  parties  which  will  be  hereafter  referred 
to,  was  introduced.  Nor  does  the  record  contain  briefs  on  be- 
half of  appellees..  Accordingly,  we  will  found  our  decision  of 
the  case  upon  the  issues  presented  in  appellants*  brief  and  as- 
sume appellees'  acquiescence  in  all  statements  contained  there- 
in, as  we  are  authorized  to  do  by  rules  40  and  41  prescribed  for 
the  guidance  of  this  court  by  the  supreme  court  (142  S.  W. 
xiv). 

From  appellants'  brief  it  appears,  that  the  pleadings  in  the 
court  below  disclosed  the  following  facts:  Appellee  Glen  Rose 
&  Walnut  Springs  Eailway  Company  issued  a  series  of  four 
notes,  each  for  $2,500.    Three  of  the  notes  were  acquired  by  ap- 
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pellants,  Sara  Ida  Davis,  Woodford  M.  Davis,  and  Dr.  Francis 
M.  Johnson,  and  one  was  acquired  by  appellee  Watertown  Na- 
tional Bank.  Payment  of  the  four  notes  was  secured  by  trust 
deed  and  trust  agreement,  without  preference  to  either  note, 
upon  the  right  of  way  and  other  property  of  the  railway  com- 
pany. The  notes  were  all  indorsed  by  J.  H.  Farr  and  W.  D. 
Morton.  When  issued  the  notes  did  not  in  fact  represent  a  pres- 
ent consideration,  but  were  negotiated  with  appellants  and  ap- 
pellee Watertown  National  Bank  before  maturity,  and  for  valu- 
able consideration.  The  notes  were  in  the  usual  form  of  nego- 
tiable promissory  notes,  and  recited  that  their  payment  was  se- 
cured by  pledge  of  all  the  personal  and  real  property  described 
in  the  trust  deed,  and  should  be  invalid  unless  a  certificate  at- 
tached to  the  notes  was  signed  by  the  Guaranty  State  Bank  & 
Trust  Company,  trustee.  The  certificate  was  so  signed.  The 
notes  were  not  paid  at  maturity.  Thereupon  appellee  Water- 
town  National  Bank  sued  on  the  note  acquired  by  it,  asking  ap- 
propriate relief  against  the  Glen  Rose  &  Walnut  Springs  Rail- 
way Company,  as  maker,  and  Farr  and  Morton,  as  indorsers, 
and  joining  appellants  therein  on  the  ground  that  they  were 
the  owTiers  of  the  remaining  three  notes  and  entitled  to  partici- 
pate in  the  proceeds  of  the  sale  of  the  security.  Others  were 
made  formal  parties  to  the  suit,  but  it  is  not  necessary  to  detail 
them,  nor  the  disposition  made  of  them  by  the  final  judgment. 
Appellants  adopted  the  pleadings  of  the  Watertown  National 
Bank,  and  declared,  as  well,  independently  upon  their  notes 
against  the  maker,  and  asked  also  for  appropriate  relief  against 
the  indorsers.  Appellees  Glen  Rose  &  Walnut  Springs  Railway 
Company  and  Farr  and  Morton,  among  other  pleadings,  de- 
murred to  appellants'  plea  for  afiirmative  relief  on  the  notes, 
upon  the  ground  that  it  appeared  that  the  notes  were  secured  by 
lien  on  the  property  of  a  proposed  railroad,  the  issuance  of  which 
was  not  shown  to  have  been  approved  by  the  State  Railroad 
Commission  failing  in  which  they  were,  by  law,  void.  In  avoid- 
ance of  the  plea  so  urged  appellants,  by  supplemental  plea, 
averred  that  the  Glen  Rose  &  Walnut  Springs  Railway  Com- 
pany was  a  suburban  short  line  of  about  10  miles  and,  by  law, 
exempted  from  the  control  and  regulation  of  the  railroad  commisr 
sion.  The  same  defenses  that  were  urged  against  appellants' 
P.U.R.1915E. 
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notes  were  also  urged  by  appellees  Glen  Rose  &  Walnut  Springs 
Railway  Company  and  Farr  and  Morton  to  the  note  and  Hen 
of  the  appellee  Watertown  National  Bank,  but  were  subsequently 
withdrawn,  as  will  immediately  appear.  At  trial  the  district 
judge  sustained  the  demurrer  to  appellants'  cause  of  action  and 
dismissed  same.  Judgment  was  rendered  for  appellee  Water- 
town  National  Bank  against  appellees  Glen  Rose  &  Walnut 
Springs  Railway  Company  and  Farr  and  Morton,  for  the  amount 
due  on  its  note,  together  with  foreclosure  of  lien  upon  the  se- 
curities named  in  the  deed  of  trust.  This  judgment  was  based 
upon  an  agreement  between  said  appellees  that  the  defenses  on 
the  one  side  would  be  withdrawn  in  consideration  that  the  par- 
ties on  the  other  side  would  extend  the  time  of  pa;vTnent 

[1]  The  first  assignment  of  error  is  that  the  court  erred  in 
sustaining  appellees'  special  exception  to  appellants'  petition, 
because  those  provisions  of  the  statute  (chapter  16,  arts.  6717- 
•6732,  vol.  4,  Vernon's  Sayles's  Stat.  1914,  popularly  known  as 
the  stock  and  bond  law),  which  invalidate  every  evidence  of 
debt  operating  as  a  lien  upon  the  property  of  railroad  compa- 
nies when  unaccompanied  by  the  certificate  of  the  secretary  of 
state  showing  the  approval  of  the  Railroad  Commission  of  such 
indebtedness,  are  unconstitutional,  because  in  conflict  with  §  19 
of  the  Bill  of  Rights,  declaring  that  no  person  shall  be  deprived 
of  his  property  without  due  course  of  law,  and  are  unconstitu- 
tional for  the  further  reason  that  they  are  in  conflict  with  article 
1 2,  §  6,  of  the  state  Constitution,  declaring  that  "no  corporation 
shall  issue  stocks  or  bonds  except  for  money  paid,  labor  done,  or 
property  actually  received,"  etc.  Discussing  the  issues  in  in- 
verse order,  we  fail  to  see  any  conflict  between  that  portion  of 
the  Constitution  just  quoted  and  the  provisions  of  chapter  10 
of  the  statutes.  It  was  said  in  O'Bear-Nester  Glass  Co.  v.  Atiti- 
explo  Co.  101  Tex.  431,  16  L.R.A.(KS.)  520,  130  Am.  St. 
Rep.  865,  108  S.  W.  967,  109  S.  W.  931 :  That  the  purpose  of 
the  constitutional  convention  in  enacting  §  6  of  article  12  "was 
to  secure  creditors,  as  well  as  stockholders,  of  corporations 
against  the  practice,  which  was  too  common,  of  corporations  issu- 
ing fictitious  stock  and  stock  upon  an  insufficient  consideration, 
whereby  the  actual  capital  was  much  less  than  the  amount  rep- 
resented by  the  shares  issued  and  sold  by  the  cx)rporation.  The 
P.U.R.1915E. 
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terms  in  which  this  section  of  the  Constitution  is  expressed  in- 
dicates the  purpose  that  the  assets  of  the  corporation  should  be 
something  substantial  and  of  such  a  character  that  thej  could 
be  subjected  to  the  payment  of  claims  against  the  corporation  as 
well  as  to  secure  the  shareholders  in  their  rights  in  the  capital 
stock." 

The  word  *Tbonds,"  it  will  be  observed,  appears  in  the  pro- 
vision in  the  same  relation  as  does  ^^stocks,"  discussed  in  the 
foregoing  case  by  the  supreme  court.  CJonsequently  the  purpose 
of  the  section  as  construed  by  the  supreme  court  as  applied  to 
stocks  is  necessarily  the  same  as  applied  to  bonds,  that  is,  that 
they  be  not  fictitious,  but  represent  something  substantial,  i,  e., 
"money  paid,  labor  done,  or  property  actually  received."  Such 
being  the  purpose  of  the  constitutional  provision,  it  occurs  to  us 
that  the  provisions  of  chapter  16  are  not  only  not  in  contraven- 
tion thereof,  but  in  entire  harmony  therewith,  and  are  an  almost 
necessary  supplement  to  the  constitutional  provision  in  order  to 
make  it  effective.  While  the  constitutional  provision  directs 
that  corporations,  which  include  railroad  corporations,  shall  not 
do  the  things  therein  prohibited,  it  contains  no  regulations  or  for- 
malities relating  to  the  issuance  of  stocks  and  bonds  which  will 
put  upon  notice  and  protect  the  prospective  stockholder  or  credit- 
or in  case  the  corporation  has  not  in  fact  observed  the  constitu- 
tional injunction.  That  is  precisely  what  the  provisions  of 
chapter  16  do  when  they  direct  that  stocks  and  bonds  (notes)  of 
railroad  corporations  not  approved  by  the  Railroad  Commission 
and  certified  to  in  that  respect  by  the  secretary  of  state  upon  the 
bond  shall  be  void.  And  whoever  purchases  the  bond  of  a  rail- 
road company  not  properly  certified  has  constructive  notice  of 
its  invalidity.  The  effect  of  the  rule  is  not  dissimilar  to  the 
statutory  rule  with  reference  to  one  who  purchases  a  negotiable 
note  after  maturity,  or  of  one  who  purchases  before  maturity 
with  actual  notice.  Accordingly  no  railroad  corporation  being 
permitted  to  issue  bonds  without  observing  the  provisions  of 
chapter  16,  and  the  bonds  acquired  by  appellants  showing  upon 
their  face  to  be  the  bonds  of  a  railroad  company  without  such 
certificate,  such  fact  was  notice  to  appellants  that  they  were 
void,  even  though  acquired  before  maturity. 

[2]  In  connection  with  what  we  have  just  said  it  is  ur^cd 
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by  appellants  that  even  though  the  notes  sued  on  were  void  and 
unenforceable  as  to  the  Glen  Rose  &  Walnut  Springs  Railway 
Company,  yet  appellees  Farr  and  Morton  would  be  liable  there- 
on as  accommodation  makers.  We  conclude  not.  Their  liability 
was  no  greater  than  that  of  the  makers,  and  is  determined  by 
the  same  rule.  Being  void  ab  initio,  a  subsequent  indorsement 
could  not  impart  vitality  to  theuL 

[3]  On  the  issue  that  the  stock  and  bond  law  is  invalid  be- 
cause in  contravention  of  the  guaranty  in  §  19  of  the  Bill  of 
Rights  that  appellants  shall  not  be  deprived  of  their  life,  liberty, 
property,  etc.,  except  by  the  due  course  of  the  law  of  the  land, 
appellants  do  not  specify  in  what  particular  that  guaranty  has 
been  denied  them.  It  does  not  appear  to  have  been  denied  them 
at  trial,  since  no  complaint  is  made  that  the  formalities  of  no- 
tice and  a  hearing  were  denied  by  the  trial  court.  Hence  we 
take  it  that  the  claim  must  relate  to  the  enactment  of  the  law 
itself.  Our  legislature,  except  where  restrained  by  the  Constitu- 
tion of  the  United  States,  may  exercise  all  legislative  power  not 
forbidden,  expressly  or  by  implication,  by  the  provisions  of  our 
state  Constitution.  The  enactment  of  the  stock  and  bond  law 
comes  obviously  vrithin  none  of  the  limitations  noted ;  and  since 
it  operates  upon  all  alike,  is  impartial,  and  does  not  subject 
the  individual  citizen  to  arbitrary  exercise  of  the  powers  of  gov- 
ernment, and  affects  the  remedy  rather  than  the  right,  the  law  in 
our  opinion  does  not  deny  appellant  the  due  process  of  law. 
March  v.  State,  44  Tex.  64 ;  Armstrong  v.  Traylor,  87  Tex.  598, 
30  S.  W.  440;  Nash  Hardware  Co.  v.  Morris,  106  Tex.  217, 
146  S.  W.  874. 

[4]  By  the  third  assignment  of  error  it  is  urged  that  the 
court  erred  in  sustaining  the  exception  noted,  for  the  reason 
that  no  evidence  was  offered  by  appellees  showing  that  the  Com- 
mission had  assumed  control  of  the  Glen  Rose  &  Walnut  Springs 
Railway  Company,  and  in  such  connection  it  is  asserted  as  a 
proposition  that  such  control  is  optional  with  the  Commission. 
We  think  it  quite  clear  that  the  Railroad  Commission  is  without 
option  in  such  matters,  save  in  the  respect  hereinafter  mentioned. 
Article  6719,  Vernon's  Sayles's  Stat.,  which  is  a  part  of  the  act 
creating  the  Railroad  Commission,  makes  it  the  duty  of  the 
Commission  to  ascertain  the  value  of  the  franchises,  appurte- 
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nances,  and  property  of  each  railroad  in  this  state,  and  make 
written  report  thereof  to  the  secretary  of  state,  the  report  of  the 
Commission  to  remain  in  the  office  of  the  secretary  of  state  as 
a  public  record,  and  as  a  limitation  upon  the  issuance  of  indebt- 
edness by  the  railroads  of  the  state  under  the  rules  prescribed  by 
succeeding  provisions  of  the  act.  By  article  6685,  it  is  provided, 
among  other  matters,  that  the  Railroad  Commission  is  authorized 
and  empowered  "to  approve  liens  or  mortgages  that  may  be  given 
by  such  railroad  companies  and  common  carriers,"  etc.  Article 
6722  provides  that  should  any  such  company  "desire  to  issue 
bonds  or  other  indebtedness,  to  be  secured  by  lien  or  other  mort- 
gage on  its  franchises  and  property,  in  advance  of  the  completion 
of  the  said  railroad,  it  shall  make  application  to  and  first  procure 
the  consent  of  the  Railroad  Commission  .thereto."  Article  6727 
provides  that  failure  to  comply  with  the  preceding  articles  shall 
wholly  invalidate  any  such  indebtedness,  etc.  It  thus  appears 
that  the  matter  in  controversy  in  this  suit  is  placed  squarely 
and  exclusively  within  the  control  of  the  railroad  commission, 
with  its  duties  definitely  prescribed,  and  no  presumption  exists 
that  the  commission  will  exercise  any  option  in  the  discharge 
of  the  powers  and  duties  so  conferred,  particularly  when  such 
option  is  excluded  by  the  article  requiring  it  to  value  the  prop- 
erty of  the  roads  and  report  same  to  tie  secretary  for  the  pre- 
cise purpose  of  regulating  and  controlling  the  indebtedness  there- 
of. Rather  the  presumption  arises  that  they  will  carefully  and 
consistently  preserve  all  powers  expressly  or  by  implication  con- 
ferred, among  which  are  those  enumerated  in  the  articles  cited. 
[5]  At  this  point,  and  in  connection  with  what  has  just  been 
said,  we  will  consider  the  fourth  assignment  of  error,  which  com- 
plains of  the  action  of  the  trial  judge  in  sustaining  the  special 
exception  noted  on  the  ground  that  appellants  alleged  in  avoid- 
ance of  said  exception  that  the  Glen  Rose  &  Walnut  Springs 
Railway  Company  was  a  proposed  suburban  railway  about  10 
miles  in  length,  and  one  expressly  excepted  by  law  from  the 
control  of  the  Railroad  Commission.  This  assignment  should 
be  sustained.  Article  6731  of  the  act  under  discussion,  in  ef- 
fect, permits  the  Railroad  Commission  to  exclude  from  the 
operation  of  the  several  provisions  of  the  act  already  quoted  lo- 
cal suburban  railways  constructed  for  any  distance  less  than  10 
P.U.R.1915E. 
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miles  from  the  corporate  limits  of  any  city  or  town,  etc.,  and, 
when  so  excluded,  said  article  6731  provides  that  such  suburban 
railway  company  shall  have  the  right  to  issue  its  bonds,  etc.,  free 
from  the  control  of  the  Railroad  Commission  and  without  com- 
plying with  the  other  provisions  of  the  act,  and  when  so  issued 
such  bonds,  etc,  shall  be  valid.  This  is  the  exception  referred 
to  in  the  paragraph  of  this  opinion  next  above.  Appellants,  by 
their  pleading  as  stated,  averred  that  the  Glen  Rose  &  Walnut 
Springs  Railway  Company  was  such  a  suburban  road  as  contem- 
plated by  the  article  quoted,  and  hence  exempt  from  the  control 
of  the  commission.  The  pleading  standing  as  indicated,  a  ques- 
tion of  fact  was  raised  that  could  not  be  controlled  by  the  de- 
murrer. We  do  not,  however,  construe  article  6731  to  mean,  as 
contended  by  appellants,  that  the  Railroad  Commission  was  with- 
out control  whatever  of  the  character  of  road  indicated.  Rather 
we  construe  it  to  mean  that  it  may  decide  it  will  not  assume  con- 
trol of  such  railroad  after  it  has  decided  that  such  railroad  is  of 
the  character  claimed,  and  that,  as  a  consequence,  the  litigant 
claiming  the  exemption  would  have  the  duty  of  showing,  not  that 
it  was  a  suburban  railway,  but  that  the  Railroad  Commission 
had  so  decided.  Denison  &  S.  R.  Co.  v.  Railroad  Commission, 
95  Tex.  671,  69  S.  W.  62. 

[6]  It  is  also  urged  by  the  fifth  and  eighth  assignment:^  that 
the  effect  of  the  agreement  between  the  appellees  Glen  Rose  & 
Walnut  Springs  Railway  Company,  Farr  &  Morton,  and  Water- 
town  National  Bank,  by  which  the  former  waived  their  defenses 
to  the  note  and  confessed  judgment  therein  in  consideration  of 
the  Jitter  granting  an  extension  of  time  for  payment,  was  to  in 
like  manner  waive  such  defenses  to  the  notes  sued  upon  by  ap- 
pellants. Such,  in  our  opinion,  was  not  the  effect  of  the  agree- 
ment. Legal  remedies  or  defenses  available  to  litigants  are  mat- 
ters that  may  or  may  not  be  asserted;  and  a  failure  to  exercise 
such  remedy  or  defense  in  a  given  case,  or  an  agreement  to  waive 
it  for  reasons  sufficient  to  the  one  to  be  affected,  would  not,  clear- 
ly, prevent  the  assertion  of  such  right  against  another,  even  in 
the  same  transaction. 

All  other  assignments  not  specifically  discussed  have  been  con- 
sidered carefully,  and,  because  we  are  of  opinion  that  they  show 
no  reversible  error,  same  are  overruled. 
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For  the  reason  indicated  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  another  trial  not  incon- 
sistent with  the  views  expressed  herein. 

Beversed  and  remanded. 

Behearing  denied  July  8^  1915. 


WISCONSIN  RAIIiROAD  COMMISSION. 

IN  EE  LIGHT  AND  WATER  COMMISSION  OF  THE  CITY  OF 

BABRON. 

Bates  —  Water — Flat  rates  —  Objection  to, 

1.  A  flat  rate  for  the  sale  of  water  is  objectionable  as  permitting 
waste  or  reckless  and  unnecessary  use  by  the  consumer. 

JUites  — Preliminary  analysis -^  Cost  of  operation, 

2.  The  Wisconsin  Commission,  in  making  a  preliminary  analysis  in 
a  rate  case,  takes  into  account  every  possible  detail  without  regard  to 
the  ultimate  schedule  to  be  determined,  the  aim  being  the  determination 
of  the  true  cost  of  operation. 

Accounting  —  Municipal  utility  —  Account  receivable, 

3.  An  amount  due  a  municipal  water  utility  from  the  city,  con- 
stituting the  difference  between  charges  for  water  furnished  the  city 
and  funds  supplied  by  the  city  for  extensions,  should  be  listed  under 
"accounts  receivable''  in  the  utility's  assets  on  its  balance  sheet,  and 
not  und^  "depreciation  reserve  fund,"  and  surplus  should  be  listed  aB 
"city  equity." 

Bates -—  Water  —  Meter  scheilule  —  Minimum  rate. 

4.  The  minimum  rate  for  water  under  a  meter  rate  schedule  wa$ 
graduated  according  to  the  size  of  the  meter,  limiting  the  amount  of 
water  to  be  used  under  the  minimum  to  the  same  amount  for  each  size 
of  meter. 

Service '"Water '^Ownership  of  meters  by  utility, 

6.  It  is  desirable  that  a  water  utility,  charging  for  water  according 
to  a  meter-rate  schedule,  should  own  the  meters,  since  divided  ownership 
of  equipment  of  such  a  utility  does  not  result  in  the  most  effective 
service. 

Rates  ^  Water -^Additional  consum^ers  on  same  meter, 

6.  The  sum  of  $1  per  quarter  was  held  to  be  a  proper  charge  for  each 
additional  consumer  of  water  on  the  same  meter. 

Bates  —  Water  —  Fire  service  to  city, 

7.  A  charge  of  $1,392  per  year  for  water  furnished  by  a  municipal 
waterworks  for  fire  protection  to  a  city  of  1,600  inhabitants  was  held 
not  unreasonable. 
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Accounting  —  Separation  of  accounts  of  municipal  utUity  front  tho&e 
of  city. 

8.  A  municipal  water  plant  or  electric  plant  should  be  treated  as 
an  enterprise,  separate  and  distinct  from  the  municipality  itself,  and 
the  accounts  kept  accordingly. 

Discrimination  —  Bates  — -  Municipal  utility, 

0.  A  city  operating  its  own  water  plant  or  electric  plant  should  pay 
the  utility  at  a  reasonable  rate  fo»  service  rendered  the  city,  and  the 
utility  should  pay  the  city  a  reasonable  amount  as  taxes  and  as  interest 
on  the  city  equity  in  the  property  of  the  utility,  in  order  to  avoid  un- 
just discrimination  in  favor  of  either  the  taxpayers  or  the  consumera. 

JftateS'-' Water '-^Meter-rate  schedule  ^^  Change  from  fiat  rate. 

10.  A  municipal  water  utility  was  authorized  to  install  meters  upon 
the  premises  of  such  consumers  as  it  might  see  fit,  and  to  charge  ac- 
cording to  a  tentative  meter-rate  schedule  established  by  the  Commis- 
sion, although  the  plant  and  other  records  and  data  did  not  furnish 
sufficient  information  for  proper  rate  making,  where  it  was  claimed  that 
Hat  rates  to  some  consumers  were  inequitable  or  inadequate,  and  that 
the  use  of  such  rates  had  been  abused;  and  where  it  appeared  necessary 
that  there  should  be  an  early  decision,  and  that  a  tentative  schedule 
should  be  established  tmtil  proper  records  were  kept  and  more  accurate 
data  would  be  available. 

[August  2,  1916.] 

Application  of  a  municipal  light  and  water  commission  for 
authority  to  adjust  flat  rates,  install  a  meter  rate,  and  to  adjust  its 
rules  and  regulations;  adjustment  of  flat  rates  held  unnecessary; 
schedule  of  meter  rates  adopted ;  rules  and  regulations  prescribed. 

The  appearances  are  set  out  in  the  opinion.  ^ 

By  the  Commission :  Application  has  been  received  from  the 
Light  and  Water  Commission  of  Barron  for  authority  to  adjust 
its  flat  rates,  and  to  install  a  meter  rate,  as  well  as  to  revise  its 
rules  and  regulations.  The  hearing  was  held  Jime  29,  1915.  Mr. 
J.  Eockman  appeared  on  behalf  of  the  petitioner. 

The  lawful  rates  now  in  effect  are  as  follows : — 

Public  Service: 
Hydrant  rentals  29  hydrants,  each $48.00  per  yr. 

Commercial  service;  charges  per  annum: 

Minimum  rate  $5.00  per  service  pipe  per  annum. 

Bakeries    5.00 

Baths,  public   1.60 

Baths,  private   1.50 

Barber  shops,  three  chairs  6.00 

Barber  shops,  each  additional  chair  1.00 

Barns,  private   3.00 

Barns,  livery    15.00 

Billiard  and  pool  rooms 5.00 

Butcher  shops    6.00 

P.U.R.1916E. 


Digitized  by  VjOOQ IC 


IN  RE  LIGHT  k  W.  COMMISSION.  541 

ChurcheB  •. 6.00 

Dwellings    5.00 

Each  a&itional  famiiy  3.00 

Halls    3.00 

Harness  shops 5.00 

Hand  laundries  6.00 

Hotels — rates  according  to  size 15.00  to  20.00 

Milliners   3.00 

Offices  (when  in  buiMings  not  specially  rated),  physicians  . .  3.00 

Dentists '. \ 2.00 

Lawyers,  for  each  person 1.00 

Photograph  galleries   ^ 6.00 

Printers 5.00 

Restaurants    5.00 

Restaurants  and  bakeries  8.00 

Saloons    10.00 

Soda  fountains,  each   2.00 

Stores,  4  persons    5.00 

Stores,  more  than  4  persons 10.00 

Tailor  shops 5.00 

Water  closets  (extra  bowl  $1.00)    1.50 

Sprinkling  lawns,  time  of  sprinkling,  6  to  8  a.  m.  and  6  to  8 

F.   M 3.00 

One  dollar  will  be  added  to  the  total  charged,  where  the  waste 
water  or  sewage  is  disposed  of  by  any  other  means  than  by  carry-' 
ing  out  by  hand. 

In  computing  charges  for  periods  less  than  one  year,  each 
month  shall  be  calculated  at  one  tenth  of  the  annual  rate,  and 
fractions  of  months  shall  be  counted  as  full  months. 

If  water  rent  is  not  paid  by  the  15th  day  of  March  next  succeed- 
ing the  year  in  which  water  was  furnished,  service  shall  be  dis- 
continued, and  not  renewed  until  the  amount  due  is  paid. 

The  Light  and  Water  Commission  applies  for  authority  to 
adjust  the  foregoing  flat  rates,  and  to  install  a  meter  rate,  for 
the  reason  that  it  is  impracticable  to  make  a  flat  rate  for  many 
services  which  will  be  an  equitable  rate;  that  in  some  cases  the 
right  to  use  city  water  at  flat  rates  has  been  abused;  and  that 
some  flat  rates  are  inadequate  for  the  service  rendered. 

The  Light  and  Water  Commission  wishes  to  substitute  the 
following  rates : 

Public  Service — no  change  in  rate. 

Commercial  Service: 

Flat  Uates  per  Year. 

Bakeries    $  5.00 

Baths,  public   1.50 

Baths,  private    1.50 

Barber  shops,  3  chairs 6.00 

Barber  shops,  each  additional  chair  1.00 

Bams,  private,  less  than  5  head  of  stock 3.00 

Billiard  and  pool  rooms 5.00 

Butcher  shops   6.00 

Ghnrchea  5.00 

Dwellings    5.00 
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Dwellings,  each  additional  family 3.00 

Halla 3.00 

Harness  sbops   5.00 

Hand  laundries  6.00 

Milliners  3.00 

Offices,  Physicians 3.00 

Offices,  Dentists 2.00 

Lawyers,  each  person    1.00 

Printers 5.00 

Restaurants   5.00 

Restaurants  and  bakeries , 8.00 

Soda  fountains,  each   ' 2.00 

Stores,  4  persons 5.00 

Stores,  more  than  4  persons 10.00 

Tailor  shops 6.00 

Water  closets 1.5C 

Water  closets  (extra  bowl)   1.00 

Lawn  sprinkling,  6  to  8  A.  M.  and  6  to  8  p.  M 3.00 

One  dollar  will  be  added  to  the  total  charge  to  each  service  box, 
at  flat  rates  where  the  waste  water  or  sewage  is  disposed  of  by  any 
other  means  than  carrying  out  by  hand. 

No  flat  rate  shall  be  less  than  $5  per  year  for  each  service 
pipe. 

In  computing  charges  for  a  period  less  than  one  year,  each 
month  shall  be  calculated  at  one  tenth  of  the  annual  rate,  and 
fractions  of  calendar  months  shall  be  counted  as  full  months^ 

Meter  Rates. 
First  6,000  gallons,  or  less  per  quarter,  25^  per  1,000  gallons. 
Next  20,000  gallons,  or  less  per  quarter,  20^  per  1,000  gallons. 
All  over  26,000  gallons,  or  less  per  quarter,  16^  per  1,000  gallons. 
Minimum  Quarterly  Bills. 

f "    meter  $1.50  per  quarter 

1"        "       2.60     "         " 

li"      «       3.00     "         " 

2"        "       6.00     •*         •* 

4"        **       26.00     "         *• 

The  municipality  of  Barron  owns  and  operates  a  combined 
water  and  electric  plant,  the  generating  and  pumping  equipment 
being  located  in  the  same  building  and  supplied  with  hydraulic 
power  from  the  same  power  plant.  An  auxiliary  gas:>lene*kero- 
sene  engine  is  held  in  readiness  for  stand-by  service. 

An  examination  of  the  reports  for  the  two  departments  indi- 
cates that  the  records  kept  are  not  as  complete  for  our  purpose  as 
a  detailed  analysis  of  operations  requires.  It  has  bsen  found 
necessary  to  make  a  number  of  comparisons  in  order  to  feet  at  as 
close  an  estimate  as  possible  of  what  the  proper  expenses  and  oper- 
ating statistics  should  be  for  a  water  plant  of  this  size  op*5rating 
under  conditions  such  as  exist  in  Barron.     It  doee  not  appear 
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from  the  facts  at  hand  that  the  total  revenue  of  the  water  de- 
partment can  be  reduced  at  this  time.  On  the  other  hand,  some 
requisite  adjustment  may  be  necessary  between  the  classes  of 
service  furnished  by  the  utility. 

The  usual  procedure  is  to  make  a  complete  analysis  of  both  the 
water  and  electric  departments  in  order  to  determine  the  actual 
costs  and  efficiency  of  each  class  of  service.  However,  the  neces- 
sity for  an  early  decision  regarding  water  rates  for  metered  ser- 
vice, which  has  been  emphasized  throughout  the  preliminary 
stages  of  this  investigation,  prevents  us  from  making  a  thoroughly 
detailed  study  at  this  time.  On  the  other  hand,  the  fact  that  the 
plant  records,  both  electric  and  water,  are  inadequate,  would  seem 
to  indicate  that  a  tentative  schedule  should  be  established  at  this 
time,  and  when  meters  are  installed  and  proper  statistical  records 
are  being  kept,  more  accurate  data  will  be  available  for  a  review 
and  revision  of  such  rates  as  are  now  instituted. 

[1]  The  most  important  problem  which  arises  in  connection 
with  a  public  utility  is  the  adoption  of  a  satisfactory  system  of 
rates.  There  are  of  course  other  problems  arising,  but  they  are 
less  serious  than  the  problem  of  determining  an  equitable  rate. 
The  flat  rate  is  glaringly  inadequate  to  allocate  charges  in  an  im- 
partial manner.  Such  rates  open  up  a  possibility  of  waste  or 
reckless  and  unnecessary  use  by  the  consumer,  because  the  cost 
to  him  is  determined  only  by  the  number  of  fixtures  connected, 
and  is  not  based  on  the  water  consumed. 

[2]  In  making  our  preliminary  analysis  in  each  given  rate 
case,  every  possible  detail  is  taken  into  account  without  regard 
to  the  ultimate  schedule  to  be  determined,  the  aim  being  the 
determination  of  the  true  cost  of  operation. 

[3]  The  following  table  discloses  the  balance  sheet  of  the  water 
department  as  reported  to  the  Commission  for  the  year  ended 
June  30,  1914: 

Balance  Sheet. 
Assets. 
Property  and  plant: 

Cost  first  of  year $11,669.53 

Constructing,  during  year 663.S0 

Cost  close  of  year  $12,333.33 

Depreciation  reserve  fund 6,304.31 

Materials  and  supplies 43.86 

Total $18,681.50 
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Liabilities. 

Funded  debt    $1,950.01 

l^cpreciation,  reserve    I,lo0.00 

Notes  and  bills  payable   150.00 

Open  accounts ., 916.01 

Surplus    14,515.48 

Total     $18,681.50 

The  above  statement  is  manifestly  incorrect  in  many  respects. 
In  the  first  place  the  cost  of  property  and  plant  is  less  then  half 
of  the  usual  cost  of  plants  of  this  size  and  character.  The  asset 
item,  "depreciation  reserve  fund,"  is  grossly  in  error.  This 
item  should  be  listed  under  the  heading,  "Accounts  Receivable," 
as  it  consists  of  the  balance  due  the  utility  from  the  city  for 
hydrant  rental  charges.  Of  the  surplus  amounting  to  $14,515.48, 
all,  or  the  greater  portion,  should  be  listed  as  "city  equity." 

As  this  utility  has  applied  to  the  Commission  for  accounting 
assistance,  the  accounts  and  records  of  the  water  department  and 
also  of  the  electric  department  will  be  adjusted  later  in  accordance 
with  the  accounting  practices  usually  outlined  by  the  Commis- 
sion. 

No  appraisal  was  made  of  the  Barron  water  and  light  plant; 
but  the  original  cost  of  the  waterworks  property,  it  is  believed, 
is  not  far  from  $35,000.  A  tentative  inventory  of  equipment 
substantiates  this  figure. 

Normal  Operating  Costs, — After  reviewing  the  available  data 
and  taking  into  consideration  the  facts  in  the  case,  it  is  believed 
that  fairly  normal  operating  costs  have  been  closely  approximated. 
The  results  of  this  analysis  are  shown  below. 

Pumping    $1,129.65 

Distribution 125.00 

Commercial    60.00 

Total  Direct $1,314.65 

General     163.00 

Undistributed   74.00 

Total  Above $1,551.65 

Taxes    250.00 

Depreciation '     450.00 

Interest 1,125.00 

Total  $1,825.00 

Grand  Total   $3,376.65 

A  tentative  apportionment  of  the  nbove  expenses  indicates  that 
of  the  total  about  $2,099.43  are  chargeable  to  general  service  and 
P.U.K.1915E. 
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$1,277.22  to  fire  service.  Local  conditions  must  be  taken  into 
consideration  in  each  case  where  data  are  available.  Hydrant 
rental  paid  for  the  year  ended  June  30, 1914,  amounted  to  $1,392, 
whUe  earnings  from  general  service  totaled  $2,123.30. 

Operating  Statistics, — The  annual  report  of  the  utility  for  the 
period  ended  June  30,  1914,  shows  that  there  were  a  total  of  227 
uiunetered  water  consumers  connected  at  the  close  of  the  year. 
The  reported  total  amount  of  water  pumped  during  the  year  is 
only  an  estimate,  and  hence  is  not  at  all  accurata  From  testi- 
mony given  at  the  hearing  it  appears,  excluding  slip  in  pumps, 
that  the  average  daily  pumpage  is  145,000  gallons.  On  this 
basis  the  total  for  the  year  would  approximate  53,000,000  gallons. 
This  does  not  appear  high  for  a  community  of  the  size  of  Barron, 
when  comparisons  are  made  with  other  cities  of  similar  size  and 
operating  under  somewhat  similar  circumstances.  Even  in  cities 
where  the  larger  proportion  of  consumers  are  metered,  it  is  found 
liat  only  from  40  per  cent  to  50  per  cent  of  the  total  water 
pumped  can  be  accounted  for.  In  this  instance  probably  only 
about  21,430,000  gallons  are  consumed,  the  balance  pumped  being 
lost  or  wasted. 

It  is  the  intention  of  the  utility  to  meter  .about  50  of  the  largest 
consumers  at  once,  and  the  remainder  at  some  future  date,  so 
that  it  is  necessary  for  us  to  estimate  the  probable  amount  of 
water  that  will  be  used  by  these  consumers  when  changed  from  a 
flat  rate  to  a  metered  rate  basis.  In  view  of  the  fact  that  the 
customers  it  is  proposed  to  meter  at  this  time  are  nearly  all  of 
the  business  class,  and  in  view  of  the  lack  of  information  regard- 
ing fixtures,  etc.,  and  in  view  of  the  experience  in  cities  of  a  simi- 
lar size,  we  have  estimated  the  total  consumption  by  these 
consumers  as  about  5,400,000  gallons.  The  remaining  number 
of  consumers,  excluding  the  railroad,  will  actually  use  approxi- 
mately 7,000,000  to  10,000,000  gallons  per  year,  through  their 
flat-rate  fixtures,  while  the  railroad  will  consume  about  4,000,000 
gallons  per  year.  These  figures,  we  repeat,  are  only  estimates, 
and  experience  may  prove  them  in  error.  In  the  light  of  our 
observation  elsewhere,  however,  we  have  adopted  these  figures  ae 
a  probable  index  of  consumption  based  on  conditions  in  Barron. 

In  view  of  the  situation  found  at  Barron,  and  in  view  of  the 
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fact  that  the  consumption  by  all  consumers  is  an  estimate,  we  be- 
lieve that  the  situation  does  not  call  for  a  readjustment  of  the 
flat  rates  at  this  time. 

[4]  The  utility  has  applied  for  a  meter  rate  in  which  is 
incorporated  a  minimum  charge.  The  serious  disadvantage  of 
the  usual  minimum  bill  for  water  consumers  is  that  it  allows  a 
considerable  amount  of  so-called  "free  water,"  and  investigation 
shows  that  while  consumers  as  a  whole  might  be  able  to  increase 
the  total  consumption  materially,  thereby  increasing  the  amount 
of  water  pumped,  the  revenues  might  not  be  increased  at  all. 
Again,  although  the  minimum  bill  schedule  as  outlined  by  pe- 
titioner does  in  a  way  recognize  the  fact  that  the  investment, 
and  therefore  the  fixed  expenses  per  consumer,  vary  with  the 
size,  of  the  service  and  meter  installed,  it  provides  for  no  limit  to 
the  amount  of  water  to  be  used  under  the  minimum  for  all  sizes 
of  meters  alike,  which  step  should  be  incorporated  into  a  mini- 
mum bill  water-rate  schedule. 

It  has  been  diiGcult,  due  to  lack  of  date,  to  design  a  schedule 
of  wkter  rates  for  Barron  which  would  apply  to  the  situation 
there,  and  not  disturb  conditions  more  than  appears  absolutely 
necessary. 

This  Commission  has  frequently  established  service  charge 
rates  in  many  of  the  cases  which  have  arisen,  and  it  should  be 
noted  that  where  a  service  charge  is  used,  it  does  not  act  as  a 
minimum  bill,  and  does  not  allow  any  free  water.  In  this  case 
it  is  believed  admissible  to  establish  a  minimum  rate  graduated 
according  to  size  of  meter,  and  to  limit  the  amount  of  water  to 
be  used  under  the  minimum  to  the  same  amount  for  each  size  of 
meter,  thus  introducing  a  schedule  somewhat  similar  to  a  service 
charge  schedule. 

[6]  It  is  our  understanding  that  the  utility  will  own  all  meters 
installed.  This  policy  is  recommended  by  the  Commission  as 
the  most  satisfactory,  it  having  been  determined  that  divided 
ownership  of  equipment  of  a  water  utility  does  not  result  in  the 
most  effective  service. 

It  is  believed  that  the  following  schedule  of  meter  rates  will 
meet  the  conditions  at  Barron,  and  supply  sufficient  revenue  from 
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that  portion  of  general  service  afFeeted  to  offset  costs  chargeable 
to  this  class  of  service : 

General  Service. 

Meter  Rate9k 
Minimum  Charges: 

I"  meter  per  quarter , $1.60 

Y       "         «*          "       2.00 

r       •'         "           "        2.50 

\Y'     "        «          «       3.00 

2"       «         «           «       5.00 

3"       "         "  "        10.00 

4"       "         "  "       26.00 

Firfit  6,000  gallons  per  quarter  for  all  sizes  of  meters  shall  be  allowed  ta 

be  consumed  under  the  minimum  charge. 
Next  20,000  gals,  per  quarter — 20  cts.  per  1,000  gals. 
Next  74,000  gals,  per  quarter— 16  cts.  per  1,000  gals. 
All  over  100,000  gals,  per  quarter — 10  cts.  per  1,000  gals. 

[6]  In  determining  charges  to  be  made  for  additional  con- 
Bimiers  on  the  same  meter,  the  fact  must  be  recognized  that  cer- 
tain meter  costs  become  proportionately  less  per  consumer  when 
the  number  of  consumers  supplied  through  the  meter  is  increased. 
It  must  be  considered,  however,  that  when  more  consumers  are 
connected  to  the  same  meter,  that  the  lower  steps  for  rates  as  out- 
lined in  the  schedule  are  reached  sooner.  In  the  present  case 
the  proper  amount  to  be  charged  would  seem  to  be  $1  per  quarter 
for  each  additional  consumer. 

[7]  Fire  Service, — In  view  of  the  facts  discussed  herein,  we 
feel  that  the  charge  for  fire  service  protection  should  remain 
about  as  at  present,  as  a  charge  of  $1,392  per  year  for  fire  service 
does  not  appear  unreasonable  for  Barron. 

If  the  relations  between  the  city  and  the  utility  are  to  remain 
as  they  have  been  during  the  past,  considerable  uncertainty  will 
exist  as  to  the  relative  indebtedness  of  the  city  to  the  water  de- 
partment and  vice  versa.  In  the  past  the  water  department  has 
charged  the  city  with  earnings  from  hydrant  rentals.  When  the 
waterworks  has  to  make  extensions,  etc.,  beyond  the  limit  of 
funds  on  hand,  said  funds  being  obtained  from  earnings  of  gen- 
eral service,  the  city  is  called  upon  to  furnish  the  money.  The 
difference  between  the  debits  and  credits  to  the  city  under  this 
scheme  is  incorrectly  shown  in  the  balance  sheet  under  the  head- 
ing, "Depreciation  Keserve  Fund/' 

[89  9]  The  Board  of  Water  Commissioners  has  asked  for  the 
establishment  of  a  different  system  of  relationship  between  the 
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Commission  and  the  city  in  place  of  the  conditional  arrangements 
which  now  exist.  It  appears  to  be  a  good  business  policy  to  treat 
a  municipal  water  plant  or  electric  plant  as  an  enterprise  sepa- 
rate and  distinct  from  the  municipality  itself,  and  to  have 
accounts  kept  accordingly.  If  this  policy  is  followed,  the  city 
should  pay  the  utility  at  a  reasonable  rate  for  all  service  rendered 
the  city,  in  order  to  avoid  unjust  discrimination  in  favor  of  the 
taxpayers  of  the  city  as  against  consumers ;  the  utility,  in  turn, 
should  pay  the  city  a  reasonable  amount  as  taxes  and  as  interetd; 
on  the  city's  equity  in  the  property  of  the  utility,  in  order  to 
avoid  unjust  discrimination  in  favor  of  the  consumers  as  againot 
the  taxpayers.  It  naturally  follows,  also,  that  the  city  should 
provide  all  funds  required  for  plant  extensions,  etc.  These  points 
were  discussed  very  fully  in  Re  Sparta,  12  Wis.  R.  C.  R.  532, 
535,  (1913)  and  need  not  be  elaborated  further  at  this  time, 

Probable  Revenue. — ^Because  of  the  fact  that  we  have  no  ex- 
tended record  of  the  number  and  character  of  fixtures  in  use  by 
patrons  of  the  water  utility,  it  is  impossible  for  us  to  state  just 
how  much  revenue  will  be  produced  by  any  particular  charge 
for  service.  It  seems  clear,  however,  that  the  expense  involved 
in  the  ownership,  operation,  and  maintenance  of  this  waterworks 
will  be  fully  met  by  the  charges  as  outlined. 

If  the  estimated  consumption  and  distribution  of  meters  can 
be  taken  as  normal,  the  total  revenue  from  general  service  for  a 
year  would  amount  to  $2,937.44.  The  fact  remains,  however, 
that  due  to  the  necessity  of  making  so  many  estimates  in  an- 
alyzing the  premises  in  this  case,  the  above  calculation  of  probable 
revenue  is  liable  to  be  somewhat  in  error  in  some  respects. 

It  should  be  borne  in  mind  that,  with  an  increase  in  the  number 
of  metered  consumers,  conditions  may  vary  materially,  and  it  is 
therefore  impossible,  in  view  of  present  conditions,  to  devise 
a  meter-rate  schedule  at  this  time  which  can  be  retained  under 
a  condition  of  practically  universal  metering,  but  the  su^ested 
schedule  is  of  such  form  that  adjustments  can  readily  be  made  as 
conditions  are  found  to  justify  such  changes. 

The  rules  and  regulations  of  the  water  utility  are  shown  below. 
Some  slight  changes  have  been  introduced,  in  line  with  our  ex- 
perience with  similar  plants. 

P.U.R.1915E. 
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Rules  for  Waier  Service, 

On  and  after  July  1,  1915,  no  water  service  will  be  connected 
with  the  city  water  mains  unless  an  application  therefor  be  made 
in  writing  to  the  Light  and  Water  Commission  and  filed  with  the 
clerk  of  the  Commission. 

Such  application  shall  be  made  by  the  owner  of  the  property 
to  be  served,  or  by  his  duly  authorized  agent,  on  blanks  fur- 
nished by  the  Commission. 

Such  application  shall  state: 

1st.  The  location  of  the  premises  by  lot  and  block,  or  other 
legal  description. 

2d.  The  names  of  owner  and  tenants. 

3d.  The  use  to  which  the  water  is  to  be  put,  including  a  list 
of  all  fixtures  to  be  installed. 

4th.  That  the  applicant  will  be  bound  by  all  the  rules  and 
regulations  governing  the  furnishing  of  water  service. 

5th.  That  the  service  will  be  retained  for  a  period  of  at  least 
one  year  next  succeeding  the  date  of  connection  with  the  mains. 

When  such  application  has  been  accepted,  the  clerk  of  the  Com- 
mission will  issue  a  permit,  countersigned  by  the  president,  to 
the  plumber  selected  by  the  applicant,  authorizing  him  to  do  the 
work.  The  above  rules  shall  also  apply  to  any  extension  or 
alteration  which  may  be  made  to  any  service  already  installed. 

II.  Within  three  days  after  completing  the  installation,  ex- 
tension, or  alteration  of  any  service,  the  plumber  must  furnish 
the  clerk  of  the  Commission  a  list  of  all  the  fixtures  installed, 
when  the  water  will  be  turned  on  by  the  agent  of  the  Commis- 
sion. All  plumbing  must  be  tested  properly  before  the  list  above 
referred  to  is  furnished  the  clerk,  and  for  this  purpose  the  water 
may  be  turned  on,  but  it  must  be  turned  off  again  as  soon  as  the 
test  is  made. 

III.  The  water  main  shall  be  tapped  at  the  expense  of  the 
Commission,  by  its  duly  authorized  agent,  and  all  pipes  and 
fittings,  up  to  and  including  the  service  box  and  necessary  con- 
nections, will  be  furnished,  installed,  and  maintained  at  the 
expense  of  the  Commission.  All  service  pipes  and  fixtures  beyond 
the  service  box  are  to  be  furnished  and  installed  by  the  con- 
sumer, and  must  'be  kept  in  good  repair  so  as  to  prevent  all  un- 
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necessary  waste  of  water,  and  must  be  protected  from  frost  at 
the  expense  of  the  consumer.  No  reduction  in  charges  will  be 
made  for  the  time  any  service  pipe  may  be  frozen.  Water  run- 
ning to  prevent  freezing  is  strictly  prohibited. 

IV.  No  consumer  at  flat  rates  shall  permit  the  taking  of  water 
by  persons  other  than  occupants  of  the  building  served  without 
payment  of  additional  rates,  and  before  furnishing  such  other 
person  with  water  an  application  must  be  made  to  the  Commis- 
sion and  a  permit  issued  therefor. 

V.  No  reduction  will  be  made  for  fixtures  not  in  use,  nor  for 
any  time  that  the  water  may  be  turned  off,  unless  application  is 
made  in  writing  to  the  clerk  of  the  Commission,  who  will  order 
the  water  turned  off.  Any  service  thus  terminated  will  only  be 
resumed  on  the  written  application  of  the  consumer  to  the  clerk 
of  the  Commission,  who  will  order  the  water  turned  on. 

YI.  On  and  after  the  passage  and  publication  of  these  rales 
and  regulations,  the  Light  and  Water  Commission  of  the  city  of 
Barron  reserves  the  right  to  discontinue  the  furnishing  of  water 
at  flat  rates  and  order  a  meter  installed  on  any  service,  where  in 
its  opinion,  a  flat  rate  is  inequitable,  or  where  the  Commission 
has  reason  to  believe  water  is  being  wasted,  or  an  excessive  amount 
used  for  the  flat  rate  paid. 

VII.  Any  consumer  taking  water  at  a  flat  rate  may  have  a 
meter  installed  and  thereafter  take  water  at  meter  rates.  No 
consumer  taking  water  through  a  meter,  whether  by  order  of  the 
Commission  lor  upon  its  own  motion,  shall  thereafter  be  permitted 
to  return  to  the  flat  rate. 

VIII.  On  and  after  July  1,  1915,  no  water  will  be  furnished 
any  hotel,  boarding  house,  livery  stable,  feed  stable,  garage,  store, 
or  oflSce  building  with  more  than  two  tenants  using  water,  rail- 
road, canning  factory,  steam-power  boiler,  dwelling  using  water 
as  motive  power  for  mechanical  device,  private  bams  with  more 
than  four  head  of  horses  or  stock,  and  such  other  consumers  as 
the  Commission  may  thereafter  designate,  except  through  a 
meter. 

IX.  Meters  will  be  furnished  by  the  Commission,  but  all  ex- 
pense of  installation  must  be  paid  by  the  consumer. 

X.  All  meters  must  be  placed  in  the  basemept  of  the  building 
P.U.R.1916E. 
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served,  and  as  near  as  possible  to  where  the  service  pipe  enters 
the  bailding.  Where  there  is  no  basement,  meters  must  be  in- 
stalled in  a  box,  the  location  and  design  of  which  shall  be  deter- 
mined by  the  Commission.  Consumers  must  provide  such 
receptacle  or  box,  and  make  such  other  provisions  for  installation 
of  the  meter  as  shall  be  determined  by  the  Commission^  A  check 
and  waste  shall  be  placed  between  the  service  box  shutroff  and 
the  meter,  and  within  1  foot  of  the  meter. 

XI.  Meters  damaged  by  the  f  ropt  or  otherwise  will  be  repaired 
by  the  Commission,  the  cost  of  such  repairs,  except  when  caused 
by  ordinary  wear  and  tear,  shall  be  charged  to  the  consumer,  and 
will  be  added  to  his  next  quarterly  bill,  unless  previously  paid. 
No  meter  shall  be  removed  or  disturbed  without  permission 
being  given  by  the  Commission* 

XII.  The  several  members  of  the  Light  and  Water  Commis- 
sion, or  its  duly  authorized  agents,  shall,  /at  all  reasonable  hours, 
have  free  access  to  all  parts  of  the  premises  to  which  water  is 
supplied,  to  make  such  examination  and  inspection  as  they  may 
deem  fit. 

XIIL  Annual  flat  rates  shall  be  as  follows: 

(See  schedule  appended.) 

XrV.  Rates  for  metered  water  service  shall  be  as  follows : 

(See  schedule  appended.) 

XV.  All  rentals  for  water  furnished  at  flat  rates  shall  be  pay- 
able and  collected  as  heretofore. 

XVI.  All  water  meters  shall  be  read  on  the  first  days  of  Jan- 
uary, April,  July,  and  October  of  each  year,  and  bills  rendered 
for  the  quarter.    Such  bills  shall  be  due  and  payable  upon  pres- 

.  entation  to  the  consumer,  and  if  not  paid  within  the  month  in 
which  presented  a  penalty  of  6  per  cent  of  the  amount  due  shall 
accrue,  and  a  further  additional  penalty  of  5  per  cent  of  the 
amount  due  shall  accrue  for  each  and  every  month,  or  part  there- 
of, thereafter  while  such  bill  shall  remain  unpaid.  All  bills  due 
and  unpaid  on  the  first  day  of  December  in  each  year  shall  be 
certified  by  the  clerk  of  the  Commission  to  the  city  clerk,  and  by 
him  charged  in  the  tax  roll  against  the  various  descriptions, 
where  such  water  service  has  been  furnished  and  collected  in  the 
same  manner  as  other  special  charges. 
F.U.R.1916B. 
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XVII.  The  taking  or  using  the  city  water  without  complTing 
with  the  foregoing  rules  and  r^ulations  is  unlawful,  and  crim- 
inal proceedings  will  be  instituted  against  any  person  or  persons 
found  guilty  of  violating  the  foregoing  provisions. 

To  the  "lighting  rules  and  rates''  as  filed  November  4,  1914, 
the  board  of  water  commissioners  requests  there  be  added  three 
new  sections,  to  read  as  follows: 

9.  Electric  current  for  appliances  used  for  heat,  power,  or  for 
any  other  use  than  for  light,  where  the  total  connected  load  of 
such' appliances  on  any  one  service  is  1,500  watts,  or  more,  may 
be  supplied  at  the  rate  for  power  service.  The  minimum  charge 
for  such  installations  shall  be  $1  per  month  for  the  first  750  watts 
connected  or  installed,  and  75  cents  per  month  for  each  addition- 
al 750  watts  or  fraction  thereof. 

10.  Motors  of  a  rated  capacity  of  2  h.p.  or  less,  may  be  con- 
nected on  the  circuit  and  supplied  with  electric  current  at  the 
same  rate  as  for  lighting  and  in  connection  with  the  lighting 
service. 

11.  All  motors  of  rated  capacity  of  more  than  2  h.p.  must  be 
connected  on  the  220  volt  circuit. 

The  Board  of  Water  Commissioners  has  submitted  the  fore- 
going outline  of  certain  rules  and  r^ulations  for  water  service, 
as  well  as  three  additional  rules  for  electric  service,  for  which 
authority  to  place  in  effect  is  asked. 

The  following  paragraphs  should  be  included  in  the  rules  for 
water  service: — 

If  a  meter  fails  to  register  properly  the  amount  of  water  w:hich 
has  passed  through  it,  the  amount  of  consumer's  bill  for  the 
period  shall  be  based  upon  the  average  quantity  registered  during 
the  corresponding  period  of  the  three  preceding  years. 

In  buildings  which  are  subdivided,  each  dwelling,  flat,  store, 
tenement,  or  other  apartment  separately  used,  shall  be  considered 
as  a  service  in  determining  rates. 

Only  such  persons  as  shall  be  authorized  by  the  superintendent 

or  the  chief  of  the  fire  department  shall  be  permitted  to  open  any 

fire  hydrant  for  any  purpose  whatsoever,  and  no  one  except  such 
P.U.R.1915E. 
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penoDB  shall  be  permitted  to  take  the  hydrant  wrenches,  or  suffer 

the  same  to  be  taken  from  any  fire  engine  house^  except  for  fire 

purposes. 

CONCLUSIONS, 

[10]  As  the  records  of  this  case  have  contained  very  few  or 
none  of  the  elements  essential  to  |)roper  computation,  the  figures, 
computations,  or  results  which  the  Commission  has  adopted  or 
determined  must  necessarily  have  been  based  upon  its  best  judg- 
ment. 

Other  possible  rates  might  be  suggested,  but  as  noted  above 
there  are  no  consumer  or  other  important  data  available,  so  that 
it  is  impossible  to  predict  exactly  what  would  be  the  result  of 
either  the  suggested  schedule  of  rates  or  any  other  schedule,  and 
finally  it  was  agreed  that  rates  should  be  established  alcwig  the 
lines  suggested  herein,  and  if,  after  a  fair  trial  and  the  collection 
of  consumer  data,  etc.,  it  appeared  that  the  arrangement  was  in- 
equitable, the  Commission  would  make  further  investigation. 

It. is  therefore  ordered  that  the  city  of  Barron  as  a  water 
utility  shall  install  meters  upon  such  consumers  as  it  may  see  fit, 
and  shall  charge  for  all  water  passing  through  meters  according 
to  the  following  schedule  of  rates : 

Minimum  Charges: 

I  inch  meter  per  quarter  $1.50 

2.00 

2.50 

3.00 

5.00 

10.00 

25.00 

Each  additional  conaumer  on  the  same  meter   1.00 

Each  dwelling,  flat,  suite,  store,  tenant,   etc.,  filiall  be  regarded  as  one 
consumer  in  determining  the  minimum  charge. 

Output  Charges: 

First  6,000  gallons  per  quarter  for  all  sizes  of  meters  shall  be  allowed  to 
be  consumed  under  the  minimum  charge. 

Next  20,000  gals,  per  quarter,  20  cts.  net  per  M  gallons. 

Kext  74,000  gals,  per  quarter,  15  cts.  net  per  M  gallons. 

All  over  100,000  gala,  per  quarter,  10  cts.  net  per  M  gallons. 

Flat  rates  shall  remain  as  applied  for  by  the  Board  of  Water 
Commissioners. 

Ho  free  service  shall  be  given,  and  schools  and  other  public 
buildings  shall  be  charged  for  water  service  at  the  rates  above 
stated. 

P.U.R.1916E. 
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The  city  shall  be  charged  for  fire  protecti<m  the  siim  of  $1,392 
per  year. 

Penalty. — The  utility  shall  bill  all  metered  customers  quarter^ 
ly.  Penalty  for  nonpayment  shall  be  5  per  cent  applied  as  stated 
in  the  rules  and  regulations. 

The  rules  and  regulations  as  outlined  in  the  discussion  of  this 
case  for  both  water  and  electric  service  shall  be  placed  in  effect. 

As  soon  as  a  meter  is  installed  on  any  premises,  tie  meter  rate 
above  ordered  shall  go  into  effect  immediately. 

Eailroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 


COIiORADO  PUBLIC  UTIMTIES  COMMISSION. 

EBNBST  A.  COLBUHN 

v. 

FLORENCE  &  CEIPPLE  CREEK  RAILROAD  COMPANY. 

[Caae  No.  21.] 

Exddence  —  Premi/ntption  *  Rate    voluntarily    established  —  Discrimd' 
nation  against  short  liaul, 

1.  It  will  be  aBsumed  that  a  commodity  rate  Toluitarily  estab- 
lished is  not  so  low  as  to  deprive  the  carrier  of  a  fair  return,  in  a  pro- 
ceeding attacking,  as  discriminatory,  the  same  charge  for  transporting 
the  commodity  a  shorter  distance^  so  that  the  Commission,  in  finding 
the  rate  is  discriminatory,  will  order  a  reduction  for  the  short  haul 
rather  than  an  increase  for  the  long  haul. 

Discrimination^ Rates -^ Long  and  short  haul^Mountaino%is  terri- 
tory, 

2.  The  same  commodity  rate  for  a  short  haul  as  for  a  long  haul 
was  held  discriminatory,  although  the  mountainous  character  of  the 
short-haul  territory  relatively  increased  the  cost  of  such  service,  where 
such  additional  cost  was  less  than  the  difference  in  rates  that  should 
exist  between  the  long  and  the  short  haul. 

[August  19,  1915.] 

CoMPiiAiK^T  that  rates  of  the  Cripple  Creek  &  Colorado  Springs 
Bailroad  Company  for  hauling  ores  from  mines'  in  the  Cripple 
Creek  district  to  a  mill  in  said  district,  as  compared  to  rates  on 
the  same  class  of  ores  to  mills  located  at  Colorado  City,  were 
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discriminatory;  upheld  and  defendant  ordered  to  put  into  effect 
rates  removing  the  discrimination. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  On  June  1,  1915,  the  complainant 
herein  filed  a  complaint  with  the  Commission,  the  principal  alle- 
gation of  which,  and,  in  fact,  the  only  one  relevant,  in  the  issues 
as  made  up,  in  this  case,  was  the  discriminatory  rates  charged 
for  hauling  ores  from  the  various  mines  in  the  Cripple  Creek 
district  to  the  mill  of  the  complainant,  which  is  also  located  in 
the  Cripple  Creek  district,  as  compared  to  the  rates  charged  on 
the  same  class  of  ores  to  the  mills  located  at  Colorado  City. 

The  defendant  made  answer  thereto,  admitting  that  the  rates 
on  ores  from  the  Cripple  Creek  district  to  the  complainant's  mill 
were  identical  with  the  rates  charged  to  Colorado  City  on  all 
ores  having  a  greater  value  than  $20  per  ton,  but  that  the  com- 
plainant enjoys  a  less  rate  than  is  maintained  to  Colorado  City  on 
all  ores  having  a  value  of  less  than  $20  a  ton;  admits  that  the 
distance  from  the  mines  in  the  Cripple  Creek  district  to  the  mills 
at  Colorado  City  is  greator  than  to  the  mill  of  complainant. 
Avers  that  the  complainant's  mill  is  situated  on  one  of  the  highest 
points  in  the  Cripple  Creek  district,  and,  for  this  reason,  as  well 
as  sidetrack  and  storage  facilities  at  complainant's  mill,  heavy 
grades  encountered  in  reaching  complainant's  property,  and  the 
general  conditions  surrounding  operation  of  the  railroad  property 
to  the  plant  of  complainant,  are  such  that  it  is  possible  to  deliver 
only  a  few  cars  at  a  time ;  that  in  consequence  of  these  conditions 
•  the  cost  of  haulage  and  delivery  is  much  greater  in  proportion 
than  the  cost  of  haulage  and  delivery  of  freight  to  other  mills 
farther  from  the  producing  mines. 

Avers  that  the  system  of  computing  rates  in  proportion  to 
the  value  of  ores  is  just  and  equitable,  which  system  applies  to 
complainant  as  well  as  to  the  mills  at  Colorado  City,  and  that  the 
present  rate  afforded  to  the  complainant,  on  ores  of  $5  per  ton 
or  less  in  value,  is  not.  sufficiently  remunerative  to  pay  the  de- 
fendant the  actual  cost  of  making  delivery  to  the  complainant's 
mill ;  further  avers  that  the  complainant  has  not  and  cannot  be 

damaged  by  reason  of  said  rates  because  of  the  fact  that  such 
r.v.Tv.ioifjE. 
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rates  are  paid  by  the  producer,  or  owner  of  the  mine,  and  not  by 
complainant,  and  prays  to  have  the  complaint  dismissed. 

After  due  notice  to  the  parties,  the  Commission  set  the  case 
dovm  for  hearing  at  its  hearing  room  in  the  Capitol  Building  at 
Denver,  on  the  30th  day  of  June,  1915,  and  testimony  was  taken; 
the  complainant  being  represented  by  his  attorney,  N.  Walter 
Dixon,  Esquire,  and  defendant  by  its  attorney,  Ralph  Hart- 
zell,  Esquire. 

Owing  to  the  fact  that  the  defendant,  the  Florence  &  Cripple 
Creek  Eailroad  Company,  had  dissolved  its  corporate  existence 
after  the  commencement  of  this  cause,  and  the  property  in  ques- 
tion being  operated  by  the  Cripple  Creek  &  Colorado  Springs 
Railroad  Company,  the  complainant  asked  leave  to  amend  his 
complaint  to  show  the  Cripple  Creek  &  Colorado  Springs  Rail- 
road Company  to  be  the  defendant  in  this  case.  No  objections 
being  made  by  the  parties  in  interest,  the  request  was  granted 
by  the  Commission. 

The  taking  of  testimony  having  been  completed,  the  cause 
was  set  down  for  argument,  and,  on  August  17,  1915,  the  attor- 
neys for  the  interested  parties  appeared  and  made  oral  argu- 
ment before  the  Commission.  Prior  to  that  time,  and  subse- 
quent to  the  taking  of  testimony,  the  Commission  made  a  per- 
sonal inspection  of  the  operating  conditions  in  the  Cripple  Creek 
district. 

It  appears  from  the  record  that  the  defendant,  the  Cripple 
Creek  &  Colorado  Springs  Railroad  Company,  is  charging,  de- 
manding, and  collecting  the  following  rates  on  ore  from  the 
Cripple  Creek  district  to  points  as  shown  below : 

Rates  on  Ore,  Carloads,  in  Cents  per  Ton,  Between  Cripple  Creek  District,  and 


Valuation  to — 


$5.00  per  ton 

20.00     "      "     

25.00     "      "     

30.00     "     «     

40.00     "      "     

Over  $40.00  per  ton 


Cripple  Creek 
District. 

Colorado 

City. 

$  .50 

.76 

$1.00 

1.25 

1.25 

1.50 

1.50 

2.00 

2.00 

2.50 

2.50 

— and  that  the  distance  from  Cripple  Creek  district  to  Colorado 
City  is  approximately  45  miles,  and  the  distance  from  the  mines 
in  the  district  to  complainant's  mill  varies  from  5i  to  11  miles. 

P.U.R.1915E. 
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While  theie  is  considerable  difference  in  the  mileage,  there  is 
also,  of  necessity,  considerable  difference  in  the  method  of  oper- 
ation as  between  cars  destined  to  complainant's  mill  and  the 
mills  at  Colorado  City.  Cars  destined  to  Colorado  City  are  as- 
sembled at  a  convenient  point  and  sent  out  of  the  district  in  train 
lets,  while  cars  destined  to  complainant's  mill  are  handled  singly 
or  in  small  lots,  and  moved  entirely  by  switching  crews. 

The  evidence,  which  is  corroborated  by  personal  inspection 
isade  by  the  Conmiission,  shows  that  switching  operations  in  this 
district  are  attended  by  considerable  hazard  and  heavy  expense, 
occasiored  by  the  mountainous  character  of  the  territory,  with 
switchbacks,  severe  curves,  circuitous  routes,  and  heavy  grades, 
with  the  result  that  a  very  limited  amount  of  tonnage  can  be 
handled  with  one  engine.  Mr.  Cogan,  superintendent  of  the  de- 
fendant company,  submitted  a  detailed  statement  showing  the 
average  cost  of  switching  freight  in  the  district  to  be  72  cents 
per  ton.  The  same  witness  testified  that  while  he  believed  the 
switching  service  could  be  performed  at  a  cost  slightly  less  than 
the  cost  of  transporting  a  shipment  to  Colorado  City,  neverthe- 
less it  was  more  satisfactory  and  less  trouble  to  perform  the  road 
service.  He  also  testified  that  it  was  his  opinion,  based  on  the 
cost  of  the  service,  that  there  should  be  a  slight  differential  be- 
tween the  rates  in  favor  of  the  mills  in  the  Cripple  Creek  district. 

[1]  The  complainant  in  this  case  is  not  attacking  the  rates 
to  Colorado  City ;  on  the  contrary  he  indicated  that  the  Colorado 
City  rates  were  fair  and  reasonable,  while  the  defendant  main- 
tains that  the  rates  to  that  point  are  too  low,  and  should  be  ad- 
vanced. In  view  of  the  fact  that  the  rates  to  Colorado  City  were 
voluntarily  established  by  the  defendant,  without  action  on  the 
part  of  this  Commission,  the  Commission  will  take  the  position 
that  the  rates  to  that  point  are  not  so  low  as  to  deprive  the  defend- 
ant of  a  fair  return  for  the  service  rendered. 

[2]  The  record  in  this  case  discloses  the  fact  that  there  is 
little  actual  difference  in  the  cost  of  the  service  rendered  by  the 
defendant  company  as  between  shipments  from  the  Cripple 
Creek  district  destined  to  the  complainant's  mill,  and  shipments 
from  the  same  district  to  the  mills  at  Colorado  City.  However, 
there  is  some  difference,  which  is  favorable  to  the  contention  of 
the  complainant,  and  witnesses  for  the  defendant  admit  that 
P.U.R.1915E. 
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there  should  be  a  difiFerential  in  the  rates  in  favor  of  the  mills  in 
the  district,  based  on  the  relative  cost  of  the  service  performed. 
The  Commission  is  inclined  to  this  view^  and  an  order  will  be 
entered  in  accordance  therewith. 

The  Commission  finds  that  the  rates  on  ore,  as  set  forth  in 
the  order,  are  just  and  reasonable,  and  all  rates  now  charged  by 
the  defendant,  in  excess  of  those  set  forth  in  the  order,  are  unjust 
and  unreasonable. 

ORDER. 

It  is  hereby  ordered  that  the  defendant,  the  Cripple  Creek  & 
Colorado  Springs  Kailroad  Company,  be  and  it  is  hereby  ordered 
to  cease  and  desist  from  charging,  collecting,  or  demanding 
their  present  published  rates  on  ore  of  greater  value  than  $20  per 
ton,  from  mines  in  the  Cripple  Creek  district  to  the  mills  in 
said  district ;  and  the  said  defendant  is  further  ordered  to  pub- 
lish, in  lieu  thereof,  rates  from  the  various  mines  in  the  Cripple 
Creek  district,  to  mills  in  said  district,  which  shall  be  25  cents 
per  ton  lower  than  the  rates  charged,  demanded,  and  collected, 
on  the  various  grades  of  ore,  by  the  defendant  carrier  from  the 
Cripple  Creek  district  to  the  mills  at  Colorado  City. 

This  order  shall  become  effective  on  or  before  September  19, 
1915. 

The  Public  Utilities  Commission  of  the  State  of  Colorado,  S. 
S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Commissioners. 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 

INHABITANTS  OF  McCAMMON 

V. 

SARAH  HARKNESS,  Admrx.,  et  al. 
[Case  No.  F-86j  Order  No.  265.1 

Service  —  Water — Municipal  eupply  «-  Qwaneily • 

1.  Ab  it  it  the  duty  of  a  water  company  undertaking  to  furnish  ft 
municipality  and  its  inhabitants  with  water  to  furnish  a  sufficient  quan- 
tity adequately  to  provide  for  the  needs  of  the  municipality  and  its  in- 
habitants, it  will  be  enjoined  from  diverting  the  water  and  applying  it 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


McCAMMON  v.  HARKNSaa  «» 

for  irrigation  or  any  other  purpose  wben  it  intierferes  with  the  supply 
necessary  for  the  needs  of  the  municipality  and  its  inhabitants. 
Service  —  Water  —  Municipal  supply  —  Prestfure  for  fire  protection, 

2.  A  water  company  furnishing  a  Tillage  water  for  fire  protection 
must  provide  pipes  of  ample  size  leading  from  the  source  of  supply  to 
the  main  reservoir  to  furnish  sufficient  pressure  for  fixe  protection  at  all 
times. 

Service  —  Water  —  Municipal  supply  —  Bresaur'e  for  fire  protection. 

3.  A  water  company  furnishing  a  village  with  water  for  fire  pro- 
tection should  make  arrangements  for  carrying  off  the  surplus  water  at 
the  reservoir  when  it  becomes  full,  to  avoid  the  necessity  of  opening  the 
fire  plugs  in  the  village  or  the  shutting  off  of  the  intake  at  the  reser- 
voir, when  it  can  be  remedied  by  the  expenditure  of  a  small  amount 
which  will  greatly  increase  the  efficiency  of  the  plant. 

Service '-'Baynbent'^Cuning  off  water  supply  for  refusal  to  pay  hill, 

4.  A  water  company  should  not  torn  off  the  supply  of  water  for  an 
entire  street  to  compel  aa  individual  customer  oa  the  street  to  pay  his 
water  bill. 

Service  —  Water  —  Municipal  supply  —  Waste, 

5.  It  is  the  duty  of  a  water  company  furnishing  the  inhabitants  of 
a  mimicipality  with  water  to  enforce  the  rules  governing  the  use  of 
water  to  avoid  waste  of  the  water  supply. 

Service — Munieifpal  supply  —  Waste. 

6.  It  is  the  duty  of  the  consumers  to  comply  with  the  rules  gov 
eming  the  use  of  the  water  supply  to  the  end  that  a  sufficient  water 
sapply  may  be  preserved  for  all  purposes. 

fAugust  23,  1915.1 

Complaint  by  inhabitants  of  McCammou  against  Sarah  Hark- 
ness^  as  administratrix  of  the  estate  of  H.  O.  Harkness^  deceased, 
and  Sarah  Harkness  as  public  utility,,  supplying  the  village  of 
McCammon  and  its  inhabitants  with  water,  on  account  of  alleged 
unreasonable  arbitrary  and  unwarranted  practices  in  the  oper- 
ation of  the  waterworks ;  order  directing  the  utility  to  desist  from 
diverting  water  for  irrigation  or  other  purposes  when  it  interferes 
with  the  water  supply  necessary  for  the  needs  of  the  municipality 
and  its  inhabitants ;  to  make  certain  improvements  to  provide  for 
ample  pressure  for  fire  protection  at  all  times ;  to  stop  the  practice 
of  shutting  off  the  water  supply  to  compel  payment  of  water  bills 
when  it  interferes  with  the  supply  of  other  consumers  not  in  ar- 
rears ;  and  to  enforce  rules  govering  the  use  of  water  by  the  con- 
sumers tp  prevent  waste. 

The  appearances  are  set  out  in  the  opinion.     . 

V.U.R,1915E. 
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By  the  Commission:  Several  written  complaints  were  filed 
with  the  Commission  against  one  Sarah  Harkness,  as  administra- 
trix of  the  estate  of  H.  O.  Harkness,  deceased,  as  manager  of  the 
water  company  furnishing  water  to  the  village  of  McCammon. 
These  complaints  were  of  snch  character  that  the  Commission  on 
the  3d  day  of  June,  1915,  made  an  order  directing  the  attorney 
general  of  the  state  of  Idaho,  he  being  the  attorney  for  this  Com- 
mission, to  prepare  and  file  with  this  Commission  a  complaint 
against  the  said  Sarah  Harkness  as  administratrix  of  the  estate 
of  H.  O.  Harkness,  deceased,  with  the  view  of  having  a  public 
hearing  upon  said  complaints. 

On  June  4, 1915,  a  complaint  was  prepared  and  filed  by  Joseph 
H.  Peterson,  as  attorney  general  for  the  state  of  Idaho,  against 
the  said  Sarah  Harkness,  as  administratrix  of  the  estate  of  H.  O. 
Harkness,  deceased,  and  Sarah  Harkness  in  her  individual  capac- 
ity. This  complaint  alleged  that  the  said  Sarah  Harkness  was 
the  duly  appointed,  qualified,  and  acting  administratrix  of  the 
estate  of  H.  O.  Harkness,  deceased ;  that  the  said  H.  O.  Harkness 
died  at  McCammon,  state  of  Idaho,  on  the  5th  day  of  April,  1911, 
and  that  prior  to  his  death,  the  said  H.  0.  Harkness,  and  the 
said  Sarah  Harkness,  husband  and  wife,  were  the  owners  in  pos- 
session of  a  certain  water  system  furnishing  water  to  the  inhabi- 
tants of  the  village  of  McCammon  for  domestic,  culinary,  and 
other  purposes.  The  complaint  further  alleged  several  specific 
charges  of  omission  and  commission  by  the  said  Sarah  Harkness, 
in  the  operation  of  the  said  water  system,  the  principal  charges 
being  that  she  failed  and  neglected  to  develop  from  Crystal 
Springs,  the  source  of  said  water  supply,  a  sufficient  quantity  of 
water  to  adequately  provide  for  the  needs  of  the  said  village  of 
McCammon  and  its  inhabitants,  notwithstanding  the  fact  that  the 
flow  of  said  springs  is  ample,  if  properly  developed  and  cared  for, 
to  supply  the  needs  of  the  said  inhabitants ;  that  during  the  sum- 
mer months  she  conducted  the  water  from  the  springs  to  a  reser- 
voir through  an  open  ditch ;  that  she  failed  to  flush  the  dead  ends 
of  certain  mains  and  laterals  within  said  village,  thereby  causing 
said  water  to  become  contaminated  and  unfit  for  use;  that  she 
permitted  fire  hydrants  and  fire  plugs  to  become  rusted  and  out  of 

repair  so  that  in  case  of  fire  the  same  became  impracticable  to  use 
P.U.R.1915E. 
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£rd  an "« result  the  inhabitants  were  not  given  proper  and  adequate 
fire  protection;  that  she  diverted,  during  the  dry  season,  certain 
portions  of  the  water  for  irrigation  purposes,  which  should  have 
l>^en  used  for  domestic  purposes,-  thereby  causing  a  shortage  in 
8uid  village;  that  by  reason  of  certain  other  arbitrary  and  un- 
reasonable rules  and  practices  she  constantly  harassed  the  citizens 
and  prevented  them  from  obtaining  water  which  they  were  duly 
entitled  to. 

An  answer  was  filed  to  the  above  complaint  by  Sarah  Harkness, 
as  administratrix  of  the  estate  of  H.  O.  Harkness,  deceased,  and 
also  in  her  individual  capacity,  severally  denying  each  of  the  alle* 
gations  contained  in  the  complaint 

E.  G.  Davis,  Assistant  Attorney  General  of  the  State  of  Idaho, 
appeared  as  attorney  for  the  complainant,  and  D.  C.  MacDougal 
and  £.  C.  White  appeared  as  attorneys  for  the  defendant 

The  case  was  set  for  hearing  on  Thursday,  July  15,  at  1 :30 
p.  M.  at  McCammon,  at  which  time  and  place  a  hearing  was  had 
and  evidence  introduced  by  both  parties. 

No  complaint  was  made,  either  in  the  formal  complaint  filed  or 
at  the  hearing,  in  regard  to  the  reasonableness  of  rates  chaiged  by 
the  defendant,  but  the  hearing  was  directed  against  the  unreason- 
able, arbitrary,'and  unwarranted  practices  of  the  defendant  in  the 
operation  of  the  utility.  We  shall  therefore  make  no  further 
mention  of  the  question  of  rates,  except  to  state  that  at  the  time 
of  this  hearing  no  schedule  of  rates  was  filed  by  Mrs.  Harkness  for 
the  village  of  McCammon,  and  the  further  fact  that  the  Conunis- 
rion  of  its  own  motion  ordered  H.  H.  Miller,  accountant  for  the 
Commission,  to  examine  the  books  and  records  of  the  defendant 
to  ascertain  the  status  of  the  same.  From  such  examination  it 
appears  that  the  gross  operating  revenues  amount  to  something 
like  $960  per  annum,  while  the  gross  operating  expenses,  includ- 
ing a  6  per  cent  return  on  the  investment,  and  including  a  depre- 
ciation charge  of  3  per  cent,  amount  to  something  over  $1,790 
per  annum.  From  the  above  it  would  appear  that  a  further  in- 
vestigation into  the  rate  question  would  serve  no  useful  purpose 
in  this  hearing. 

It  appears  from  the  evidence  that  the  water  for  said  village  of 
McCammon  is  obtained  by  an  appropriation  of  the  waters  of  what 
IB  known  as  Crystal  Springs,  situated  about  5  miles  from  the 
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village  of  McCammon,  the  waters  of  said  springs  being  conducted 
to  a  reservoir  situated  about  1  mile  distant  from  the  said  village 
of  McCammon,  and  thence  from  said  reservoir  to  the  said  village 
of  McCammon,  where  it  is  distributed  by  means  of  the  mains  and 
laterals  laid  through  a  portion  of  the  streets  and  alleys  of  said 
village.  It  also  appears  that  there  is  a  2-inch  pipe  running  from 
the  springs  to  the  reservoir  direct,  also  another  2-inch  pipe  from 
the  springs  to  a  reserve  reservoir  which  is  located  above  the  main 
reservoir  and  a  2-inch  pipe  from  the  reserve  reservoir  to  the  main 
reservoir,  and  that  there  is  a  4-inch  pipe  from  the  main  reservoir 
to  the  said  village  mains.  This  reserve  reservoir,  however,  was 
some  few  years  ago  abandoned  by  reason  of  unsanitary  con- 
ditions, and  the  water  is  now  taken  direct  through  said  two  2- 
inch  pipes  from  the  springs  to  the  main  reservoir. 

[1]  It  appears  from  the  evidence  that  there  is  sufficient  water 
for  the  use  of  the  inhabitants  of  the  village  of  McCammon  provid- 
ed the  same  is  not  diverted  by  the  defendant  for  irrigation 
purposes ;  and  provided,  further,  that  the  citizens  do  not  misuse 
the  water  for  lawn  purposes  by  permitting  the  same  to  waste 
through  open  hose.  It  appears,  however,  from  the  evidence  that 
the  defendant,  during  the  irrigation  season,  diverted  water  for 
irrigation  purposes  which  should  have  properly  been  used  and 
presorted  for  the  use  of  the  citizens  of  McCammon.  On  the  other 
hand,  it  was  also  disclosed  that  the  citizens  misused  the  water  for 
sprinkling  purposes  by  permitting  the  hose  to  run  openly  without 
a  nozzle,  thereby  wasting  the  supply. 

[Z]  Several  difficulties  arose  by  reason  of  the  construction  of 
the  system;  one  is  that  the  two  2-inch  pipes  flowing  from  the 
springs  to  the  main  reservoir  are  not  large  enough,  as  compared 
with  the  4-inch  pipe  leading  from  the  main  reservoir  to  the  vil- 
lage. It  requires  no  extended  argument  to  show  that  if  the  4-inch 
pipe  leading  from  the  main  reservoir  to  the  village  is  left  open,  it 
only  means  a  question  of  a  short  time  until  the  reservoir  is 
drained,  thereby  removing  all  pressure  which  is  necessary  for  fire 
protection.  This  matter  could  be  remedied  by  increasing  the  size 
of  the  pipes  leading  from  the  springs  to  the  main  reservoir. 

[3]  It  also  appears  that  there  is  no  proper  arrangement  made 
for  carrying  off  the  surplus  water  at  the  reservoir  when  the  same 
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becomes  full ;  that  in  order  to  take  care  of  this  it  is  neoeasar j  to 
open  the  fire  plugs  in  the  village^  thereby  losing  the  pressure  in 
case  of  fire^  or  for  some  person  to  walk  to  the  main  reservoir  and 
shut  off  the  intake.  It  seems  to  the  Commission  that  this  matter 
could  be  remedied  by  the  expenditure  of  a  slight  amount  which 
would  greatly  increase  the  eflBciency  of  the  plant. 

[4]  Evidence  was  introduced  showiug  that  the  defendant,  for 
the  purpose  of  enforcing  collections^  occasionally  would  turn  off 
the  supply  of  water  for  an  entire  street  when  some  particular 
customer  on  that  street  refused  to  pay  his  or  her  bill,  TJiis  prac- 
tice should  not  be  resorted  to,  for  the  reason  that  it  penalizes  and 
works  an  injustice  upon  all  the  customers  in  that  vicinity,  when 
the  sole  object  is  to  enforce  a  remedy  against  an  individual. 

[5y  6]  The  complaint  was  made  by  the  defendant  at  the  hear- 
ing that  the  inhabitants  of  the  village  of  McCammon  misused  the 
water  for  sprinkling-  purposes.  As  heretofore  stated,  no  schedule 
of  rates  or  rules  and  r^ulations  up  to  the  time  of  the  hearing  had 
been  filed- by  the  defendant,  governing  the  use  of  the  water,  and 
for  that  reason  the  citizens  were  unaware  of  when  or  how  water 
for  sprinkling  purposes  could  be  used.  However,  since  the  hear- 
ing was  had  in  the  said  above-entitled  cause,  said  defendant  has 
filed  a  schedule  of  rates,  together  with  rules  and  regulations. 
When  such  rules  have  been  approved  by  this  Commission,  it  is  not 
only  the  right,  but  the  duty,  of  the  defendant  to  see  that  such 
rules  are  enforced,  so  that  an  ample  water  supply  may  be  pre- 
served during  all  seasons.  It  is  also  the  bounden  duty  of  each 
and  every  customer  of  the  defendant,  in  his  own  interests,  and  in 
the  interests  of  the  public,  to  see  that  such  rules  are  complied  with, 
and  it  is  the  hope  of  the  Commission  that  the  inhabitants  of  this 
village  will  co-operate  with  the  management  for  the  purpose  of 
seeing  that  such  rules  are  observed,  so  that  a  sufficient  water  sup- 
ply may  be  preserved  for  all  purposes. 

At  the  hearing  it  developed  that  there  was  a  considerable  bitter- 
ness existing  between  the  defendant  on  the  one  hand,  and  the 
inhabitants  of  the  village  of  McCammon  on  the  other;  this  has 
been  occasioned  by  charges  and  countercharges  being  made,  which 
liave  resulted  in  ill-feeling  generally  in  the  community.  It  would 
serve  no  good  purpose  for  us  to  elaborate  upon  the  specific  charges^ 
P.U.R.1916E. 
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but  we  wish  to  impress  upon  the  defendant  that  she  owes  a  duty 
to  the  public  by  reason  of  the  fact  that  she  is  operating  a  utility. 

It  is  therefore  ordered  that  the  defendants,  Sarah  Harkness,  as 
administratrix  of  the  estate  of  H.  O.  Harkness,  deceased,  and 
Sarah  Harkness,  in  her  individual  capacity,  do  refrain  and  desist 
from,  in  any  manner,  interrupting  the  supply  of  water  to  the  said 
village  of  McCammon  and  its  inhabitants,  or  from  diverting  the 
same  from  the  said  uses,  and  applying  the  same  to  any  other  uses 
whatever,  except  any  surplus  water  which  may  not  necessarily  be 
used  in  Supplying  the  needs  of  the  inhabitants  of  McCammon. 


NBBRASKA  STATB  RAILWAY  COMBaSSION. 

W.  J.  SCOUTT  et  al. 

V. 

NEBRASKA  TELEPHONE  COMPANY  et  al. 

[Formal  Ck>mplaint  No.  274.] 

Monopoly  and  competition '^ Consolidation  of  telephone  companies^' 
Anti'trtut  act  —  Agreement  with  Federal  authorities. 

Upon  petition  of  citieens  of  a  city  in  which  duplicate  and  com- 
peting telephone  service  was  maintained  hj  two  companies,  the  Nebraska 
Commission  authorized  a  consolidation,  by  the  purchase  of  the  property 
of  one  of  the  companies  by  the  other,  notwithstanding  the  purchasing 
company  was  bound  by  agreement  with  the  Federal  authorities  under 
the  United  States  anti-trust  law,  not  to  purchase  the  property  of  any 
competing  telephone  company,  it  appearing  that  the  interstate  service 
affected  would  be  negligible,  that  the  consolidation  would  be  in  the  in- 
terest of  the  public  welfare,  and  that  the  purchasing  company  had  sold 
approximately  20,000  subscriber  stations  to  competitors  as  against  ap- 
proximately 6,000  acquired. 

[August  11,  1915.] 

Complaint  of  citizens  of  the  city  of  Kearney  of  the  expense 
and  inconvenience  arising  from  the  duplication  of  telephone 
systems,  asking  that  the  two  companies  furnishing  telephone  serv- 
ice in  that  city  he  required  to  consolidate.  Both  companies  were 
willing  to  consolidate,  but  one  of  them  was  bound  by  agreement 
widi  the  Federal  authorities  through  the  American  Telephone  & 
Tel^raph  Company  not  to  purchase  the  properly  of  any  telephone 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


SCOUTT  V.  NEBRASKA  TELEPH.  CO.  665 

company  in  competition  with  it ;  consolitlation  permitted  notwith- 
standing said  agreement. 

Appearances :  John  M.  Dryden  and  H.  M.  Sinclair  for  com- 
plainants; Edgar  M.  Morsman,  Jr.,  for  Nebraska  Telephone 
Company;  Warren  Pratt  for  Kearney  Telephone  Company. 

Clarke,  Chairman:  The  citizens  of  the  city  of  Kearney  are 
supplied  with  a  duplicate  telephone  service  by  the  Kearney  Tele- 
phone Company,  having  some  1,450  subscribers  at  Kearney,  212 
of  which  are  farm  lines  for  which  they  do  the  switching,  and  the 
Nebraska  Telephone  Company,  having  about  800  subscribers. 
There  is  a  duplication  of  approximately  250  phones  in  the  entire 
city  exchange. 

In  addition  to  the  above,  the  Kearney  Telephone  Company 
operates  exchanges  at  Overton,  Riverdale,  and  Sumner,  and  toll 
lines  extending  west  to  Overton,  Lexington,  and  across  to  Sumner, 
and  from  Kearney  to  Callaway  through  Amherst  and  Miller,  to- 
gether with  a  considerable  number  of  farm  lines  at  Overton  and 
Sumner. 

The  Nebraska  Telephone  Company  owns  and  operates  practi- 
cally all  of  the  toll  lines  south  of  the  Platte  west  of  Adams  and 
Webster  counties,  and  likewise  practically  all  of  the  long  distance 
lines,  with  the  exception  of  a  few  lines  in  the  North  Platte  terri- 
tory. 

The  complainants  herein,  citizens  of  Kearney  and  patrons  of 
the  two  companies,  for  and  on  behalf  of  themselves  and  others 
similarly  situated,  complain  of  the  expense  and  inconvenience 
arising  from  the  duplication  of  telephone  systems,  and  ask  that 
the  said  companies  be  required  to  consolidate. 

The  Nebraska  Telephone  Company  in  its  answer  admits  that 
two  telephone  exchanges  in  the  same  place  are  an  unnecessary 
burden  upon  the  inhabitants  thereof ;  that  it  is  willing  to  purchase 
and  acquire  the  Kearney  Telephone  Company  at  a  fair  figure, 
if  permitted  so  to  do,  and  if  such  purchase  is  not  illegal  under  the 
anti-trust  laws  of  the  United  States  and  in  violation  of  a  certain 
agreement  entered  into  with  the  Federal  authorities  through  the 
American  Telephone  &  Telegraph  Company,  whereby  this  com- 
pany agreed  to  purchase  the  property  of  no  telephone  company, 
where  su«h  telephone  company  is  in  competition  with  respondent, 
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and  that  in  view  of  said  agreement  it  cannot  purchase  the  prop- 
erty of  the  Kearney  Telephone  Company  nnless  respondent  is 
assured  that  such  purchase  will  not  be  considered  as  constituting 
a  violation  of  said  agreement  made  by  the  American  Telephone  & 
Telegraph  Company  with  the  Federal  authorities. 

Eespondent  further  alleged  that,  in  addition  to  the  local  ex- 
change at  Kearney,  it  owns  and  operates  other  telephone  ex- 
changes located  in  all  the  important  towns  of  Nebraska  and  South 
Dakota ;  that  it  has  invested  large  sums  of  money  in  long-distance 
and  toll-telephone  lines,  which  connect  all  the  exchanges  operated 
by  respondent,  and  likewise  many  other  exchanges  located  in 
towns  where  respondent  has  no  exchange,  and  that  by  means  of 
said  long-distance  and  toll  lines  respondent  is  able  to  furnish  to 
the  city  of  Kearney  and  the  state  of  Nebraska  telephone  service 
to  practically  every  town  in  the  United  States. 

Respondent  further  alleges  that  in  connection  with  its  tele- 
phone exchange  located  at  Kearney  it  operates  and  maintains  a 
toll  switching  station  and  toll  switch  board,  and  to  properly 
operate  its  toll  and  long-distance  lines  it  must  at  all  times  main- 
tain in  said  city  of  Kearney  a  toll  switch  board  and  a  large  force 
of  operators  and  men  sufficient  to  properly  take  care  of  its  toll  and 
long-distance  lines  which  pass  through  and  radiate  from  Kearney. 

Eespondent  the  Kearney  Telephone  Company,  by  way  of 
answer,  likewise  admits  the  burdensome  nature  of  a  duplicate 
telephone  system,  and  alleges  that  it  is  willing  to  sell  and  dispose 
of  its  said  exchange  and  system  to  the  Nebraska  Telephone  Com- 
pany for  a  fair  price,  and  that  the  said  defendants  can  agree,  if 
permitted,  upon  a  price  therefor.  It  further  alleges  that  it  i* 
unable  itself  to  finance  the  purchase  of  the  local  exchange  of  the 
Nebraska  Telephone  Company,  even  if  said  company  were  dis- 
posed to  sell  the  same,  and  that  in  order  to  comply  with  the  com- 
plaint it  will  be  necessary  for  it  to  sell  its  property  and  system  to 
the  said  Nebraska  Telephone  Company,  and  that  its  stockholders 
and  board  of  directors  have  authorized  the  board  of  directors  to 
sell  and  dispose  of  same  to  the  Nebraska  Telephone  Company. 

Upon  proper  notice  given,  a  hearing  was  had  in  the  city  of 
Kearney  on  June  4th.  It  appears  from  the  evidence  that  there 
has  been  and  is  an  almost  universal  demand  from  the  citizens  of 
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Kearney  for  the  proposed  consolidation.  A  large  petition  de- 
manding same  was  introduced  in  evidence;  likewise,  resolutions 
of  the  Commercial  Club  and  the  city  council  of  Kearney  recom- 
mending and  demanding  same.  That  the  matter  had  received 
full  consideration  by  the  patrons  of  the  company  and  the  citizens 
of  Kearney  is  evidenced  by  the  minutes  of  three  meetings  held  by 
the  Kearney  Commercial  Club,  and  the  files  of  the  various  papers 
published  in  Kearney,  introduced  in  the  record.  A  considerable 
number  of  the  most  prominent  citizens  of  the  city,  including  the 
judge  of  the  district  court,  none  of  whom  had  any  financial  in- 
ter^t  in  either  company,  testified  that  in  their  opinion  the  de- 
mand was  almost  universal,  if  not  unanimous.  The  only  remon- 
strance received  by  the  Commission  in  regard  to  the  proposed 
consolidation  was  filed  by  one  of  the  officers  of  the  Union  Valley 
Telephone  Company,  a  farm  line  switched  by  the  Kearney  Tele- 
phone Company.  This  party  failed  to  appear  at  the  hearing,  but 
the  secretary  and  manager  of  his  company  did  appear,  and  testi- 
fied that  in  his  opinion  it  would  be  more  convenient  and  a  benefit 
to  the  city  and  country. 

In  addition  to  the  added  expense,  the  usual  annoyances  and  in- 
conveniences incident  to  a  duplication  of  telephone  exchanges  in 
the  same  town  exist  in  the  usual,  if  not  in  an  aggravated,  form  at 
Kearney,  and  it  is  unnecessary  to  cite  them  in  detail.  In  addi- 
tion thereto  is  the  added  expense  which  said  duplication  places 
upon  the  local  electric  light  plant  and  the  added  risk  in  which  the 
citizens  of  Kearney  are  placed  by  reason  of  the  greater  possibility 
of  a  short  circuit  occurring  in  the  distribution  systems  of  re- 
spondents with  the  high  voltage  transmission  lines  of  said  electric 
light  company. 

It  further  appears  from  the  evidence  that  if  a  consolidation  is 
to  be  effected,  now  or  in  the  future,  the  present  is  most  oppor- 
tune, inasmuch  as  the  Kearney  Telephone  Company  had  contem- 
plated, and  is  preparing  in  the  event  that  consolidation  is  not 
effected,  to  put  in  an  entirely  new  switch  board  in  the  central 
office,  to  change  from  magneto  to  common  battery,  and  to  make 
considerable  extensions  involving  more  or  less  cable  installation. 

The  evidence  also  shows  that  the  gross  earnings  of  the  Kearney 

Telephone  Company  for  the  calendar  year  1913  from  interstate 

toll  business,  including  commissions  on  business  originated  by  it, 
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amounted  to  $2.82^  or  .07  of  1  per  cent  of  its  entire  net  toll 
business;  that  of  the  $2.82  interstate  toll  earnings^  but  6  ooDts, 
or  2  per  cent  thereof,  was  earned  through  independent  toll-line 
connections.  The  remainder  thereof,  viz.y  $2.78,  or  98  per  cent, 
was  earned  through  Netraska  Telephone  Company  connections. 
That  the  gross  earnings  of  the  said  company  for  1914  from  inter- 
state toll  business,  including  commissions  on  business  originated 
by  it,  amounted  to  $1.74,  or  .05  of  1  per  cent  of  its  entire  net  toll 
earnings ;  that  of  the  $1.74  interstate  toll  earnings,  87  cents  was 
earned  through  independent  toll  connections,  and  the  remainder 
thereof,  or  87  cents,  was  earned  through  Bell  connections.  It 
would  therefore  appear  that  the  interstate  business  of  the  Kear^ 
ney  Telephone  Company  is  so  insignificant  as  not  to  merit  con- 
sideration, when  one  considers  the  added  expense  and  great  annoy- 
ance and  inconvenience  to  which  the  patrons  of  the  two  companies 
at  Kearney  are  subjected. 

In  view  of  the  inability  of  the  Kearney  Telephone  Company  to 
finance  the  purchase  of  the  Nebraska  Telephone  property,  and 
the  unwillingness  of  the  latter  to  sell  its  property  by  reason  of  the 
necessity  of  maintaining  in  Kearney  operators  and  maintenance 
crews  for  its  long-distance  lines,  and  the  further  fact  that  the 
latter  company  was  the  first  to  locate  in  Kearney,  it  would  appear 
that  the  only  logical  solution  of  the  question  is  the  purchase  of 
the  Kearney  Telephone  Company  by  the  Nebraska  Telephone 
Company. 

The  section  of  the  agreement  entered  into  between  the  Ameri- 
can Telephone  &  Telegraph  Company  and  the  Federal  author- 
ities is  as  follows : 

^^Neither  the  American  Telephone  &  Telegraph  Company  nor 
any  other  company  in  the  Bell  system  will  hereafter  acquire, 
directly  or  indirectly,  through  purchase  of  its  physical  property 
or  of  its  securities  or  otherwise,  dominion  or  control  over  any 
other  telephone  company  owning,  controlling,  or  operating  any 
exchange  or  line  which  is  or  may  be  operated  in  competition  with 
any  exchange  or  line  included  in  the  Bell  system,  or  which  con- 
stitutes or  may  constitute  a  link  or  portion  of  any  system  so  oper- 
ated, or  which  may  be  so  operated  in  competition  with  any 
exchange  or  line  included  in  the  Bell  system. 
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'*Providecl,  however,  that  where  control  of  the  properties  or 
securities  of  any  other  telephone  company  heretofore  has  been  ac- 
quired, and  is  now  held  by  or  in  the  interesji  of  any  company  in 
the  Bell  system,  and  no  physical  union  or  consolidation  has  been 
effected,  or  where  binding  obligations  for  the  acquisition  of  the 
properties  or  securities  of  any  other  telephone  company  hereto- 
fore have  been  entered  into  by  or  in  the  interest  of  any  company 
in  the  Bell  system,  and  no  physical  union  or  consolidation  has 
been  effected,  the  question  as  to  the  course  to  be  pursued  in  such 
cases  will  be  submitted  to  your  department  and  to  the  Interstate 
Commerce  Commission  for  such  advice  and  directions,  if  any,  as 
either  may  think  proper  to  give,  due  regard  being  had  to  public 
convenience  and  to  the  rulings  of  the  local  tribunals," 

The  above  agreement,  in  the  absence  of  any  power  in  the  state, 
is,  unless  the  clause  in  the  last  paragraph,  "due  regard  being  had 
to  public  convenience  and  to  the  rulings  of  the  local  tribunals," 
relates  back  to  the  first  paragraph,  binding,  on  the  Nebraska 
Telephone  Company,  at  least  to  the  extent  of  any  voluntary  action 
on  their  part. 

The  purpose,  as  we  construe  it,  of  the  anti-trust  laws  of  the 
nation  and  states  is  for  the  purpose  of  protecting  the  people  from 
extortions  and  burdens  incident  to  an  oppressive  monopoly. 

Certainly,  where  each  jurisdiction  is  clothed  with  full  and  com- 
plete power  of  regulation,  ample  protection  is  afforded  if  the  reg- 
ulatory powers  are  fairly  and  properly  administered.  To  hold 
otherwise  would  admit  the  inherent  weakness  of  the  regulatory 
powers  of  the  state  and  nation,  and  the  very  laws  designed  to  pro- 
tect the  people  from  inconvenience  and  unnecessary  burdens 
would  be  the  means  of  their  continuance. 

We  have  no  quarrel  with  the  Federal  authorities  in  the  per- 
formance of  their  duties  and  the  exercise  of  their  powers.  Should 
they  in  their  judgment  deem  the  purchase  of  the  Kearney  Tele- 
phone Company's  property  prejudicial  to  the  general  public 
welfare,  and  in  the  administration  of  their  powers  thereby  effect 
the  retention  and  continuance  of  the  duplicated  telephone  burden 
in  Kearney  and  its  surrounding  territory,  the  responsibility  must 

be  theirs. 

We  concede  that  where  the  welfare  of  the  nation  as  a  whole 
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requires  the  rigid  administration  of  general  Federal  laws,  even 
though  it  work  an  unnecessary  hardship  on  the  few,  such  laws 
should  unhesitatingly  be  rigidly  enforced. 

We  cannot,  however,  with  all  due  deference  to  the  Federal 
Department  of  Justice,  concede  that  the  case  at  hand  comes 
within  that  class  of  legislation,  and  that  complainants  are  entitled 
to  the  relief  prayed  for* 

This  Commission  has  ccmsistently  and  continually  encouraged 
the  elimination  of  duplicated  telephone  service,  and  the  fact  that 
during  the  past  four  years  the  Nebraska  Telephone  Company 
has  exchanged  and  sold  approximately  20,000  subscriber  sta* 
tions  to  competitors,  as  against  approximately  6,000  acquired, 
is  entitled  to  considerable  weight  in  the  present  case. 

We  therefore  find  that  the  Kearney  Telephone  Company  and 
the  Nebraska  Telephone  Company  should  be  required  to  consol- 
idate their  respective  exchanges  in  the  city  of  Kearney;  that 
failing  any  other  method  of  consunmiating  same,  the  Nebraska 
Telephone  Company  should  be  required  to  purchase  the  prop- 
erty of  the  Kearney  Telephone  Company,  the  terms  of  said 
purchase  and  sale  to  be  approved  by  this  Commission. 

It  is  therefore  ordered  that  the  Nebraska  Telephone  Company 
and  the  Kearney  Telephone  Company  be  and  the  same  are  here- 
by notified  and  directed  to  consolidate  their  respective  exchanges 
in  the  city  of  Kearney, 

It  is  further  ordered  that  the  Nebraska  Telephone  Company, 
in  the  event  no  other  method  of  consolidation  is  practical,  be 
authorized  and  directed  to  acquire  the  property  of  the  Kearney 
Telephone  Company. 

It  is  further  ordered  that  the  plan  or  method  of  consolidation 
agreed  upon  by  the  said  parties,  and,  in  the  event  of  purchase, 
the  terms  of  the  sale,  be  submitted  to  this  Commission  within 
forty  days  from  date  hereof  for  its  approval. 

Made  and  entered  at  Lincoln,  Nebraska,  this  11th  day  of  Aug- 
ust, A.  D.  1915. 

Nebraska  State  Eailway  Commission,  Henry  T.  Clarke,  Jr., 
Chairman. 
P.U.R.1915B. 
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NEIBRASKA  STATE  RAILWAT  COMMISSION. 

IN  RE  CROWNOVBB  TELEPHONE  COTklPANY. 

[Ap{)lication  No.  2163.] 

ValuaUon  —  Sale  price  a«  tneaaure  of  value. 

1.  The  purchase  price  of  a  telephone  property  should  not  be  ac- 
cepted as  the  sole  measure  of  its  value,  for  rate-making  purposes. 

Valuation '■^  Rate-making  purposes  ^^  Present  value. 

2.  In  valuing  the  property  of  a  telephone  company  for  rate-making 
purposes,  the  Nebraska  Commission  adopted  the  present  value  of  the 
physical  property  as  found  by  its  engineer,  where  the  property  had  been 
acquired  by  a  favorable  purchase  and  there  was  an  absence  of  records 
showing  the  value  of  the  original  property. 

DepreeiaUan^ Maintenance^ Basis  for  estimating. 

3.  The  actual  amount  of  property  in  use,  and  not  the  reduced 
amount  paid  for  it  upon  the  sale  of  a  telephone  property,  should  be  the 
basis  for  ascertaining  the  necessary  allowance  for  maintenance  and  de- 
preciation, and  in  the  absence  of  other  evidence  the  cost  of  reproduction 
may  ht  taken  as  this  basis. 

JHpreeiation  —  Maintenance  —  Telephone    property  —  Percentage    al- 
Uywance. 

4.  An  allowance  of  9  per  cent  of  the  reproduction  value  of  a  tele- 
phone company  was  allowed  for  the  purpose  of  maintenance  and  depre- 
ciation, where  the  topography  of  the  country  and  the  scarcily  of  popu- 
lation made  the  construction  of  long  farm  lines  necessary. 

Return  —  Reasonableness  —  Percentage  allowance  —  Telephones. 

5.  An  allowance  of  7  per  cent  dividends  on  a  telephone  Investment 
was  held  reasonable. 

Accounting -^  Telephone  com.pantes -^  Toll  and  exchange  service. 

6.  In  the  accounting  of  a  telephone  company,  toll  and  exchange 
service  should  be  kept  separate,  so  that  it  inay  be  possible  to  deter- 
mine what  the  rates  for  each  class  should  be,  and  where  a  company 
has  failed  to  do  this  it  should  make  the  necessary  changes  in  its  ac- 
coimts  so  that  they  may  show  the  value  of  the  toll  property  and  the 
cost  of  that  part  of  the  business. 

Service  —  Telephones  —  Farm  lines. 

7.  A  telephone  company  switching  farm  lines  cannot  be  held  re- 
sponsible for  poor  service  due  to  the  unusual  length  of  the  lines,  and 
the  number  of  subscribers  thereon,  and  to  the  lack  of  uniformity  in  the 
type  of  telephone  instruments  in  use  on  such  lines. 

Service -^  Telephones '^  Farm  lines  owned  hy  company. 

8.  A  telephone  company  which  is  unable  to  reduce  the  length  of  its 
farm  lines  should  make  an  eiTort  to  reduce  the  number  of  subscribers 
thereon,  where  a  complaint  as  to  the  quality  of  the  service  rendered  is 
largely  due  to  the  length  of  the  lines  and  the  number  of  subseribers 
thereon. 
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Service  —  Telephones  —  Toll  and  exchange  business, 

9.  The  toll  business  of  a  telephone  company  should  not  be  allowed 
to  become  a  burden  to  the  exchange,  and  if  it  is  found  that  it  is,  suf- 
ficient operators  should  be  employed  ^so  that  all  traffic  can  be  handled 
promptly  and  efficiently. 

[August  12,  1915.] 

Application  for  authority  to  increase  rates  of  applicant  for 
its  exchange  at  Sargent;  denied. 

Appearances:  A.  S.  Moon  for  applicant;  J.  R.  Dean  for 
remonstrators. 

Taylor,  Commissioner:  Applicant  operates  a  telephone 
system,  the  headquarters  and  principal  place  of  business  being 
at  Sargent  It  operates  318  subscribers'  stations  of  its  own  and 
in  addition  switches  approximately  160  farm  subscribers  who 
own  their  own  lines.  The  entire  plant  is  grounded,  with  the 
exception  of  certain  toll  lines,  which  are  metallic. 

The  rates  in  effect  at  the  present  time  are  as  follows : 

Business   $1.75  per  month 

Individual  residence 1.50     **        " 

Party  residence   1.25    "        ** 

Farm  line 1.26     "        * 

Switching  farm  lines 25     "        " 

A  discount  of  25  cents  per  month  is  allowed  if  rental  is  paid  within  thirty 
days  after  it  is  due.     This  docs  not  apply  to  tlie  switching  rate. 

It  is  desired  by  applicant  to  increase  these  rates  as  follows: 

Business   $2.25  per  month 

Individual  residence   , 1.75     "        " 

Party  residence ; 1.50     "        ** 

Farm  line   1.60    •*        ^ 

The  discount  of  26  cents  to  apply  as  at  present. 

In  support  of  its  application,  the  company  submits  a  state- 
ment covering  its  operation  from  1907  to  the  present.  This  has 
been  analyzed  by  our  accounting  department,  and  is  supple- 
mented by  a  study  made  of  the  annual  reports  filed  with  the 
Commission  since  1908.  The  engineer  of  the  Commission  made 
a  physical  valuation  of  the  property,  which  is  a  part  of  the 
record.  The  following  is  a  summary  of  the  earnings  and  ex- 
penses of  the  company  from  1908  to  1914: 
P.U.R.1915E. 
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Earnings. 


Year. 

Rents. 

$1,898.21 
3,716.10 
3,863.00 
4,230.00 
4,270.25 
4,261.15 
4,288.55 

$26,527.26 

Switching. 

Toll. 

Pole  Rent. 

Total. 

1908    

$402.80 
535.00 
544.95 
604.25 
527.30 
614.70 
481.04 

$640.84 
747.00 
852.16 
1,062.46 
1,540.02 
2,076.45 
2,269.78 

$8.36 
10.65 
9.65 
12.50 
12.05 
20.40 
37.70 

$2,949.70 
5,008.75 
5,269.75 
5,809.20 
6,349.62 
6,871.70 

1909    

1910    

1911    

1912    

1913    

1914    

7,077.07 

Total 

$3,510.04 

$9,187.19 

$111.30 

$39,335.79 

Main- 
tenance. 

Oper- 
ating. 

General. 

Toll 
Clear- 
ance. 

New  Con- 
struction. 

Divi- 

dends. 

Total. 

$616.73 

1.308..39 
1,050.07 
1,103.84 
1,091.57 
1,103.59 
1,244,98 

$638.50 
670.23 
855.48 

1,082.71 

1,017.22 
946.20 

1,204.85 

$6,315.19 

$905.45 
1,117.95 
1,097.53 
1,454.33 
1,293.05 
1,240.14 
1,874.13 

$8,082.58 

$9.83 

64.23 

92.81 

39.98 

317.29 

697.86 

679.87 

$323.34 

1,248.27 
1,864.74 
1,312.81 
201.70 
72.61 
1,402.73 

$388.00 

650.33 

560.00 

460.00 

2,048.00 

2,048.00 

2,048.00 

$2,781.85 
4,959.40 
5,.520.63 
5,453.67 
5,968.83 
6,110.40 
8,454.56 

17,419.17 

$1,001.87 

$6,426.20 

$8,202.33 

$39,249.34 

[1,  2]  While,  on  the  face  of  the  figures  thus  presented  the 
showing  is  quite  favorable  to  the  company,  it  is  necessary  to  sub- 
ject them  to  some  analysis  before  their  conclusions  can  be  ac- 
cepted. For  instance,  dividends  have  been  declared  and  paid  on 
capital  stock,  a  portion  of  vs^hich  does  not  represent  an  actual 
cash  investment.  Applicant  purchased  this  plant  from  the 
Central  Telephone  Company  in  1907,  paying  therefor  $10,700. 
According  to  the  testimony  of  President  Crint  the  property  was 
secured  at  a  very  low  figure,  his  estimate  being  that  it  was  worth 
about  twice  the  amount  paid  for  it.  At  the  time  the  property 
was  purchased,  stock  was  issued  to  the  amount  of  the  purchase 
price.  Shortly  thereafter  the  capital  was  increased  to  $11,500, 
the  additional  issue  being  made  to  cover  the  purchase  of  a  small 
farm  company  and  for  small  extensions  made  to  the  plant.  In 
1909  the  stockholders  concluded  that  they  should  have  some  evi- 
dence of  ownership  for  the  property  secured,  in  excess  of  the  orig- 
inal purchase  price,  and  for  some  improvements  that  had  been 
made.  AcccHrdingly  they  authorized  an  isexie  of  $11,500,  thus 
doubling  the  capital  stock.     This  stock  was  distributed  in  the 

form  of  a  dividend.    In  the  absence  of  the  records  showing  the 
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value  of  the  original  property,  it  is  impossible  for  the  Commis- 
sion to  determine  just  what  value  should  be  placed  on  this  stock, 
but  it  is  clear  that  the  purchase  price  should  not  be  accepted  as 
the  sole  measure  of  its  value.  While  the  price  for  which  property 
is  sold  is  an  element  to  be  considered  in  ascertaining  its  value  for 
rate-making  purposes,  it  is  too  unreliable  to  be  accepted  as  con- 
clusive. The  price  may  be  too  high  as  well  as  too  low.  Lacking 
the  necessary  information,  therefore,  the  Commission  is  com- 
pelled to  look  for  some  other  basis  that  will  be  fair  and  equitable. 
In  this  instance  it  seems  fair  to  adopt  the  present  value  of  the 
physical  property  as  foimd  by  the  department's  engineer,  which 
is  $20,531.12. 

[3]  The  manner  in  which  the  present  company  came  into  pos- 
session of  the  original  property  makes  it  necessary  to  reject  the 
book  figures  for  the  property  investment  as  a  basis  for  ascertain- 
ing the  necessary  allowance  for  maintenance  and  depreciation. 
The  property  investment  account  was  started  with  the  purchase 
price  of  $10,700.  Whatever  property  there  was  in  excess  of  that 
amount,  therefore,  should  be  taken  into  consideration  in  arriv- 
ing at  the  amount  required  for  maintenance,  for  it  has  to  be  re- 
paired and  replaced  along  with  the  remainder  of  the  plant  of 
which  it  is  a  part.  In  the  absence  of  information  as  to  the 
amount  of  it,  however,  we  are  again  forced  to  adopt  a  method 
that  will  take  it  into  consideration.  This  we  have  in  the  physi- 
cal valuation  as  returned  by  the  engineer.  The  reproduction 
value  should  represent  the  cost  of  all  the  property  in  using,  and 
his  we  find  to  be  $25,832.98. 

[4]  Owing  to  the  unusual  length  of  the  farm  lines  in  this 
plant,  the  allowance  for  maintenance  and  depreciation  should  be 
somewhat  above  the  normal.  The  topography  of  the  country 
and  the  scarcity  of  population  make  necessary  the  construction 
of  long  farm  lines.  The  record  shows  that  one  of  th^  farm  lines 
on  this  system  is  28  miles  in  length,  which  is  much  longer  than 
economical  maintenance  and  good  operation  warrant.  The 
average  for  all  the  farm  lines  is  above  12  miles.  The  average  in 
the  eastern  part  of  the  state  where  conditions  are  more  favorable 
is  from  6  to  10  miles.  It  needs  no  argument  to  demonstrate  that 
such  a  condition  calls  for  a  larger  expenditure  for  maintenance. 
P.U.R.1915E. 
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The  Commission  has  found  from  8  per  cent  to  9  per  cent  on  the 
reproduction  yaltie  of  the  property  to  be  a  reasonable  allowance 
for  the  purposes  of  maintenance  and  depreciation,  and,  in  view 
of  the  abnormal  condition  existing  here,  finds  that  9  per  cent  on 
the  reproduction  value  is  necessary  and  reasonable  in  this  case. 
[5]  Using  the  figures  of  1914,  because  they  are  representa- 
tive of  present  conditions,  and  readjusting  them  to  the  basis 
outlined  in  the  foregoing,  we  find  that  the  results  are  still  favor- 
able to  the  company. 

Earnings. 


Ren  talg    

$4,288.56 

481.04 

2,260.78 

37.70 

Switching    

Toll  ..*^. .:.:;:::. ::.::;:::::::::::::::;::::::::: 

Pole  rental   

Total    

$1,204.85 
1,069.60 
2,324.96 

679.85 
266.26 

$7,077.07 

Expenses. 
Operating    

General    

Maintenance  and  depreciation  (9%  on  $25,832.98)    

Total    

4^99.41 
2,477.66 

Operating  income 

Deductions: 

Toll  clearance 

Taxes 

Total    

936.11 

Dividends   (7%  on  $20,531.12)    

1,541.55 
1,437.17 

Net  surplus  ' 

$    104.38 

The  allowance  for  dividends  in  the  calculation  is  somewhat 
less  than  the  company  has  been  in  the  practice  of  paying,  but  the 
Commission  has  found  7  per  cent  to  be  a  reasonable  rate  under 
ordinary  conditions,  and  there  appear  to  be  no  special  reasons  in 
this  case  why  the  allowance  should  be  increased. 

[6]  Two  features  of  the  company's  operations  tend  to  cast 
doubt  on  the  fairness  of  the  above  showing,  viz.,  the  amount  of 
the  toll  revenue  and  the  standard  of  service  now  being  rendered. 
The  toll  business  handled  by  this  company  is  much  larger  than  is 
usually  handled  by  a  company  operating  a  similar  number  of 
subscribers'  stations.  The  toll  revenue  is  over  30  per  cent  of  the 
total  gross  revenue,  whereas  in  the  average  company  it  will  not 
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exceed  10  per  cent.  The  unusually  large  revenue  from  this 
source  is  explained  by  the  fact  that  Sargent  is  the  terminus  of  a 
branch  of  the  Burlington  railroad,  and  is  thus  the  center  of  a 
very  large  trade  territory.  Long  farm  lines,  many  of  them 
owned  by  the  farmers,  radiate  to  the  north  and  west,  and  by 
means  of  "knife"  switches  connect  with  other  lines  of  a  similar 
character,  so  that  the  applicant  company  aflfords  the  only  outlet 
for  a  wide  territory.  The  company  owns  88  miles  of  toll  hue, 
58  miles  of  wihch  is  metallic.  Before  the  status  of  either  the 
exchange  or  the  toll  system  could  be  determined,  therefore,  it 
would  be  necessary  to  have  a  separation  of  the  properties  and  a 
segregation  of  the  earnings  and  expenses.  It  is  very  probable 
that  the  large  toll  revenue  accruing  to  the  company  is  respon- 
sible for  its  good  financial  showing,  and  that  if  the  exchange  was 
set  apart  it  would  show  a  deficit  instead  of  a  surplus.  Without 
such  a  separation,  however,  it  is  impossible  to  determine  just 
what  the  exchange  rates  should  be.  The  Commission  is  of  the 
opinion  that  the  two  classes  of  service  should  be  kept  separate,  so 
far  as  the  accounting  is  concerned,  so  that  it  would  be  possible  to 
determine  what  the  rates  for  each  class  should  be.  Until  that  is 
done  in  this  case,  at  least,  the  Commission  cannot  establish  a 
scale  of  rates  for  exchange  service  that  will  be  equitable.  Appli- 
cant should  at  once  make  the  necessary  changes  in  its  accounts 
that  they  may  show  the  value  of  the  toll  property  and  the  cost  of 
that  part  of  the  business. 

[7]  A  large  amount  of  testimony  was  introduced  with  re- 
spect to  the  service  being  rendered  by  applicant,  most  of  it  being 
in  the  nature  of  complaints.  The  principal  trouble  appears  to 
be  that  subscribers  cannot  get  the  central  office  promptly,  and  in 
some  instances  cannot  attract  "central''  at  all,  it  being  necessary 
to  have  a  subscriber  closer  to  the  office  ring  in  and  thus  open  tbe 
line.  Practically  all  of  the  complaints  came  from  farmers,  tbe 
few  business  men  who  testified  complaining  only  of  their  inabil- 
ity to  get  out  on  the  farm  lines  because  they  are  always  "busy." 
This  condition  with  respect  to  the  farm  lines  is  to  be  expected  on 
account  of  their  abnormal  length  and  to  the  large  number  of  sub- 
scribers to  the  line.  It  is  likely,  also,  that  the  large  amount  of 
toll  business  handled,  much  of  it  under  very  adverse  conditions 
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from  an  operating  standpoint,  occupies  the  time  of  the  operators 
to  such  an  extent  that  they  cannot  give  as  much  time  to  local 
calls  as  they  should.  This  situation  is  indicated  by  the  testi- 
mony of  Manager  Crownover,  who,  in  answer  to  a  question, 
said : 

"The  drop  may  work  in  perfect  order,  and  we  may  be  repeat- 
ing a  long-distance  call,  and  we  see  the  drop  come  down,  but  we 
can't  answer  right  away,  and  by  the  time  we  get  ready  so  that 
we  can  answer,  they  are  gone." 

A  large  number  who  criticized  the  service  were  farmers 
located  on  switched  lines.  They  assumed  that  all  of  the  troubles 
originated  at  the  switch  board  and  that  applicant  is  responsible 
for  them.  It  is  apparent,  however,  that  where  farm  lines  20 
miles  in  length  and  having  as  high  as  sixteen  subscribers  en- 
counter difficulty  in  getting  good  service,  the  trouble  lies  not 
alone  in  the  central  office,  but  in  the  condition  of  the  lines  them- 
selves. There  is  no  uniformity  in  the  type  of  telephone  instru- 
ments used  on  these  lines,  the  selection  being  left  to  the  subscrib- 
er, and  as  a  consequence  the  lines  are  unbalanced,  and  proper 
service  is  impossible.  It  is  altogether  probable  that  if  these  lines 
were  reconstructed  so  as  to  reduce  the  number  of  subscribers  to 
each  circuit,  suitable  instruments  of  the  same  type  installed,  and 
more  attention  given  to  the  maintenance  of  the  property,  a  large 
portion  of  the  troubles  now  complained  of  would  disappear. 
These  are  matters,  however,  for  the  farm  companies  themselves 
to  attend  to,  and  applicant  cannot  be  held  responsible  if  such  im- 
provements are  not  made. 

[8,  9]  Under  present  conditions  it  would  seem  impossible  for 
the  company  to  reduce  the  length  of  its  own  farm  lines,  but  the 
Commission  believes  it  should  make  an  effort  to  reduce  the  num- 
ber of  subscribers  to  the  line.  It  should  also  make  a  careful 
study  of  its  traffic  to  determine  whether  it  has  sufficient  operators 
to  handle  both  the  toll  and  exchange  business.  The  toll  business 
should  not  be  allowed  to  become  a  burden  to  the  exchange,  and 
if  it  is  found  that  it  is,  sufficient  operators  should  be  employed  so 
that  all  traffic  can  be  handled  promptly  and  efficiently. 

The  Commission  realizes  that  if  the  recoinmendations  made 

herein  are  followed  the  company  will  be  put  to  considerable  ex- 
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peiise.  It  is  probable,  also,  that  if  the  books  are  readjusted  so  as 
to  separate  the  toll  and  exchange  operations,  the  showing  may 
call  for  a  readjustment  of  the  rates.  Be  that  as  it  may,  the 
changes  suggested  should  be.  made.  After  a  trial  under  the  new 
conditions,  another  inquiry  can  be  had  and  the  rates  readjusted, 
if  that  is  f jund  to  be  necessary.  It  is  clear  from  the  showing 
made  at  this  time,  however,  that  the  application  should  be  de- 
nied. 

It  is  therefore  ordered  that  the  application  herein  be,  and  the 
same  hereby  is,  denied. 

Made  and  entered  at  Lincoln,  JSTebraaka,  this  12th  day  of 
August,  1915. 

Nebraska  State  Railway  Commission,  Henry  T.  Clarke,  Jr.. 
Chairman. 


NEBRASKA  STATE  RAIL.WAY  COMMISSTON. 

IN  RE  VALPARAISO  TELEPHONE  COMPANY. 

[Application  No.  2207.] 

YaVaation  —  Telephone  plant  —  Unpaid  dividends  used  for  piant  eon" 
atruction  ^  Statement. 

1.  In  arriving  at  the  amount  of  money  actuaUy  invested  in  the 
property  of  a  telephone  plant  by  the  fltockholders,  H  is  proper  to 
compute  dividends  that  should  have  been  paid,  where  it  appears  that 
no  dividends  have  actually  been  paid  and  that  the  money  which  would 
have  otherwise  been  devoted  to  that  purpose  has  been  used  for  the 
development  and  extension  of  the  plant. 

ff0tum  —  Reaaonablenesa  —  Revenue  by  an  increased  teiephone  rate. 

2.  Rates  proposed  by  a  telephone  company  are  reasonable  where 
it  appears  that  the  expenses  including  an  8  per  cent  allowance  for 
maintenance  and  depreciation  on  the  reproduction  value  of  the  prop- 
erty new,  and  an  allowance  of  7  per  cent  on  the  total  capital  liability, 
would  be  more  than  the  present  earnings  from  such  rates,  and  where 
the  further  development  of  the  plant  would  increase  the  revenue  to 
approximately  7  per  cent  on  the  investment. 

Service  —  Tcleplionee  —  Adt^anc^  pafttnent  —  Suhscrihera, 

3.  A  rule  requiring  new  telephone  farm  land  subscribors,  upon 
the  installation  of  telephones,  to  pay  a  year's  rental  in  advance,  and 
for  new  individual  businci^s  and  rosidence  line  subscribers  to  pay  three 
months'  rental  in  advance,  is  reasonable. 

P.U.R.1915JB. 
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J^epretiiaUon*^  Telephone  plunt*^  Annual  eUowdnce  for  depreciation 
Ofnd  maintenance, 

4.  Upon  granting  permission  to  a  telephone  company  to  increase 
ita  rates,  a  company  was  required  to  set  aside  out  of  its  earnings  an- 
nually an  amount  equal  to  8  per  cent  upon  the  reproduction  value  of 
its  property  new,  such  a  sum  to  be  expended  for  current  mainte- 
nance and  to  take  care  of  the  depreciation  of  the  plant. 

[August  23,  1915.] 

Application  for  authority  to  increase  telephone  rates.  The 
cost  of  reproduction  new  of  the  company^s  plant  was  found  to  be 
$37,003.05,  the  present  depreciated  value  to  be  $30,073.06, 
and  the  total  capital  liability  to  be  $32,899.95.  It  appearing 
that  the  proposed  rates  would  not  produce  an  unreasonable  re- 
turn, a  new  schedule  was  authorized,  and  the  company  was  di- 
rected to  maintain  a  new  set  of  books  so  as  to  keep  its  account 
separate  and  distinct  from  the  Valparaiso  Electric  Company, 

Appearances:     E.  J.  Clements,  for  applicant. 

Taylor,  Commissioner:     Applicant  is  completing  the  recon- 
struction of  its  telephone  plant  at  Valparaiso,  installing  a  metal- 
lic system  to  take  the  place  of  the  grounded  system  heretofore' 
operated,  and  desires  to  establish  a  new  and  increased  schedule 
of  rates.    The  rates  asked  for  are  as  follows: 

Individual  busineas,  in  advanoe $2.50  per  month 

Individual  residence,  in  advance  1.50     '*        " 

Farm  line,  if  paid  on  or  before  the  10th  of  the  month  ....     1.25    **        ** 

If  paid  after  the  10th  of  the  month  1.50    "        " 

Extension  sets   75    "        " 

Extension  bells    3.00    **     year 

Extra  service  (Two  parties  using  same  telephone),  business     1.00     "    nwnth 

Farm  line  installation,  per  year  in  advance  15.00 

Individual  business  instaUation,  per  three  months  in  ad- 
vance         7.50 

Individual  residence  installation,  per  three  months  in  ad- 
vance         4.50 

Charge  for  advertising  on  farm  lines  1.00 

Business  telephones  on  party  lines 1.75  per  month 

The  net  rate  for  farm  line  service,  as  originally  asked  for,  was 

$1.50  per  month,  but  following  a  series  of  negotiations  with  the 

farmers  involved,  the  rate  was  reduced  to  $1.25  per  month  and 

the  application  amended  accordingly.  The  figures  offered  in  this 

case  by  applicant  as  tending  to  show  the  effect  of  the  proposed 

rates  were  set  up  on  the  basis  of  the  higher  charge  for  farm  line 

service.    The  present  farm  line  rate  for  grounded  service  is  $1 

per  month. 
P.U.R.1915E. 
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The  record  in  this  case  makes  clear  that  the  plant  under  con- 
sideration is  one  of  the  best  of  its  type  in  the  state.  In  addition 
to  being  thoroughly  metallic  throughout,  it  is  built  to  a  high 
standard.  The  best  of  material  has  been  used  so  that  interfer- 
ence from  weather  and  other  physical  conditions  will  be  reduced 
to  the  minimum.  The  number  on  the  farm  line  circuits  has 
been  reduced  until  the  average  is  but  slightly  over  eight  to  the 
line,  and  an  improved  type  of  telephone  instrument  has  been 
installed  for  the  use  of  farm  subscribers.  By  means  of  a  push 
button  the  central  operator  can  be  signalled  by  the  farm  patron 
without  attracting  the  attention  of  other  subscribers  on  the  line. 
The  instrument  also  possesses  other  advantages  that  make  it 
desirable  for  farm  service.  Within  the  town  there  are  nothing 
but  individual  lines,  each  subscriber  having  his  own  wire.  In 
fact,  the  management  has  sought  to  construct  a  telephone  plant 
that  will  give  as  good  service  as  can  be  furnished  under  the 
present  development  of  the  art.  In  consequence  of  the  standard 
of  construction  maintained,  the  investment  in  the  plant  is  larger 
than  the  average  plant  of  similar  size.  The  Commission's  en- 
gineer found  the  reproduction  new  value  of  the  property  to  be 
$37,003.05,  and  the  present,  or  depreciated  value,  $30,073.06. 
On  a  basis  of  363  subscribers'  stations  in  service,  this  gives  a 
value  of  slightly  over  $100  per  station,  reproduction  new,  and 
$83,  present  value.  These  figures  are  high,  but  are  supported 
by  the  books  of  the  company,  showing  the  original  cost. 

The  outstanding  capital  stock  at  the  present  time  is  $27,000, 
and  there  is  an  indebtedness  of  $7,000.  The  company  was  started 
in  1904  with  an  original  capital  of  $13,000.  In  1906  the  present 
president  of  the  company,  C.  H.  Wood,  purchased  a  half  interest 
in  the  business  for  $6,500.  In  1908,  because  the  property  invest- 
ment, as  shown  by  the  books,  was  in  excess  of  $20,000,  the  owners 
concluded  to  increase  the  capital  stock  to  $15,400.  The  added 
$2,400  of  stock  the  partners  divided  equally,  it  being  treated  as 
a  stock  dividend,  and  no  money  being  paid  for  it  In  1909  the 
stock  was  again  increased,  this  time  to  $25,000,  and  no  new 
money  was  paid  into  the  treasury  of  the  company  for  it.  The 
new  stock  was  also  divided  as  a  stock  dividend  between  the  own- 
ers. At  that  time  the  books  showed  a  property  investment  of 
$27,000.     In  1914  another  issue  of  $5,000  was  authorized,  but 
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of  this  only  $2,000  has  been  sold,  the  remainder  being  in  the 
treasury.     The  amount  issued  was  paid  for  in  cash  at  par. 

[1]  No  dividends  have  ever  been  declared  or  paid  by  the 
company.  In  arriving  at  the  amount  of  money  actually  invested 
in  the  property  by  the  stockholders,  therefore,  it  is  proper  to 
compute  the  dividends  that  should  have  been  paid  and  that  were 
left  for  the  extension  and  development  of  the  plant  It  is  fair 
to  assume  that  the  original  $13,000  of  stock  represented  an 
actual  cash  investment.  Mr.  Wood  testified  that  he  paid  $6,500 
in  cash  for  his  half  interest,  and  that  at  that  time  the  property 
inventoried  at  upwards  of  $20,000.  As  the  plant  had  been  in 
operation  but  two  years  at  that  time,  but  a  small  portion 
of  earnings  could  have  been  put  back  into  the  property. 
Starting  with  1908,  the  company  has  borrowed  consid- 
erable money.  The  interest  on  this  borrowed  capital,  however, 
has  been  paid  out  of  the  earnings.  For  the  reason  that  there  is 
no  record  of  the  results  of  operation  of  the  company  prior  to 
1906,  we  will  start  with  the  capital  outstanding  at  that  time  to 
ascertain  the  amount  of  the  investment  represented  by  the  unpaid 
dividends,  accepting  $13,000  as  a  reasonable  allowance  for  the 
actual  amount  of  money  sacrificed  by  the  owners.  Allowing  7 
per  cent  as  a  reasonable  rate  of  return,  and  increasing  the  invest- 
ment each  year  by  the  amount  of  the  dividends  for  the  previous 
year,  we  have  $10,890.93  as  the  sum  of  money  belonging  to  the 
stockholders  upon  which  they  are  now  entitled  to  a  return.  Add- 
ing to  the  original  $13,000  this  amount  and  the  $2,000  of  stock 
recently  issued  and  paid  for,  we  have  $25,899.96,  which  repre- 
sents the  actual  money  put  into  the  property  by  the  stockholders. 
To  this  should  also  be  added  the  $7,000  of  indebtedness  now 
outstanding,  making  a  total  capital  liability  of  $32,899.95. 

It  is  more  or  less  difficult  to  arrive  at  an  accurate  statement  of 
the  operating  expenses  of  the  company.  Applicant  submits  an 
estimate  for  the  purpose  of  this  case,  but  operating  expenses  and 
maintenance  are  so  intermingled  that  the  figures  are  misleading. 
Tested  by  the  reports  filed  by  the  company  with  the  Commission, 
they  do  not  reflect  the  actual  expenditures.  For  example,  an 
estimate  of  $120  is  made  to  cover  miscellaneous  expenses,  such  as 
stationery  and  advertising,  light,  heat,  and  power,  rent  of  build- 
ings, legal  expense,  insurance,  etc.,  whereas,  the  annual  report 
r.U.R.1916E. 
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of  1914  shows  an  expenditure  for  these  items  of  $755.  An 
estimate  of  $120  per  year  is  also  made  for  taxes.  The  report  of 
the  actual  payment  for  this  purpose  in  1914  shows  $133.73  and 
in  1915,  $211.  The  figures  are  rendered  the  more  confusing, 
moreover,  because  applicant  has  a  contract  with  an  electric  light 
company  at  Valparaiso  under  which  it  makes  collections  and 
reads  meters,  maintains  the  electric  light  lines,  furnishes  ^'pin'' 
space  on  its  own  poles  for  the  same,  and  performs  other  services. 
This  work  is  all  performed  by  the  officers  and  employees  of  the 
telephone  company.  While  the  actual  receipts  and  expenditures 
connected  with  the  management  and  maintenance  of  the  electric 
light  property  are  kept  separate  on  the  books  of  the  telephone 
company,  the  accounts  are  not  so  separated  as  to  show  the  time 
put  in  by  the  persons  employed.  It  appears,  however,  that  the 
net  remaining  to  applicant  from  this  source  is  about  $800  per 
year.  It  is  quite  clear  that  this  is  sufficient  to  pay  for  all  the  ex- 
pense the  company  is  put  to  in  connection  with  its  contract,  and 
that  if  the  amount  is  added  to  its  gross  revenue  the  result  will  be 
equitable  to  all  concerned. 

[2]  From  the  statement  submitted  by  applicant,  supplemented 
by  the  testimony  and  the  figures  found  in  the  annual  reports,  we 
are  able  to  make  a  reasonably  accurate  estimate  of  the  expense, 
one  that,  tested  by  comparison  with  other  companies,  seems  fair 
under  the  circumstances.  Using  the  figures  thus  arrived  at,  and 
applying  the  conclusions  as  outlined  with  reference  to  capital  in- 
vestment, we  have  the  following  showing  of  the  company's  finan- 
cial condition  under  the  proposed  rates,  assuming  that  there  will 
be  no  change  in  the  number  of  subscribers : 

27  Individual  businesB  at  $30.00   $810.00 

78  Individual  residence  at  $18.00  1,404.00 

263  Farm  at  $15.00   3,870.00 

Total  rentals    $6»084.00 

Toll  (12i%  of  gross  receipts)    247.20         247.20 

Net  income  from  contract  with  Electric  Light  Company       800.00         800.00 

Total  gross  receipts  $7,131.20 

Expenses. 

OiBcers'   salaries    $1,380.00 

Operators'  salaries    000.00 

Stationery  and  advertising  84.29 

Light,  heat  and  power   72.15 

Rent  of  buildings   114.00 

P.U.T1.1915E. 
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Legal   expense    26.09 

Traveling  expense  25.00 

Insurance    25.00 

Total  expense  $2,625.44 

ICaintenaace  and  depreciation  8  per  cent  on  $37,003  . .     2,900.24      2,960.24 


$5,585.68 

Net  operating  income 1,645.52 

Deductions : 
Taxes    200.00         200.00 


$1,345.52 
DiTidends   (7%  on  $32,899.95)    2,302.99 


Deficit    $957.47 

While  these  figures  show  a  deficit  under  the  proposed  rates,  it 
is  very  probable  that  the  further  development  of  the  field,  and  the 
addition  of  more  patrons,  will  increase  the  revenues  to  the  point 
where  the  net  earnings  will  approximate  7  per  cent  on  the  invest- 
ment. There  will  be  slight  earnings,  also,  from  the  incidental 
services  provided  for  in  the  schedule.  It  is  clear,  however,  that 
the  rates  as  proposed  are  reasonable,  and  that  the  revenue  they 
will  produce  is  necessary  to  the  proper  operation  of  the  plant  and 
the  payment  of  a  return  to  the  stockholders. 

[3]  Applicant  asks  permission  to  establish  a  rule  providing 
for  the  collection  in  advance  of  rental  where  a  telephone  is  in- 
stalled for  a  new  subscriber.  For  a  farm  line  installation  it  is 
desired  to  collect  a  year's  advance  rental,  and  for  individual  busi- 
ness and  residence,  three  months'  advance  rental.  As  the  com- 
pany is  put  to  a  considerable  expense  in  the  installation  of  new 
telephones,  which  expenditure  is  practically  useless  if  the  service 
is  discontinued  within  a  short  time,  it  is  regarded  as  a  reason- 
able regulation  to  require  payment  in  advance  for  new  service. 
As  the  cost  of  installation  is  greater  for  farm  telephones,  it  is 
proper  to  require  a  larger  payment  in  advance  than  for  city 
installations.    The  rule  as  applied  for  will  be  approved. 

After  setting  forth  the  schedule  of  rates,  the  order  continued : 

[4]  "It  is  further  ordered  that  the  said  Valparaiso  Telephone 

Company  be,  and  the  same  hereby  is,  notified  and  required  to 

set  aside  out  of  its  earnings,  annually,  an  amount  equal  to  8  per 

cent  upon  the  reproduction,  new,  value  of  its  property,  the  same 

to  be  expended  for  the  current  maintenance  and  to  care  for  thv 

depreciation  of  the  plant. 
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''It  is  further  ordered  that  the  said  applicant  establish  and 
maintain  a  new  set  of  books  for  the  Valparaiso  Telephone  Com- 
pany, separate  and  distinct  from  the  accounts  of  the  Valparaiso 
Electric  Company,  to  the  end  that  the  earnings  and  expenses  of 
the  telephone  company  may  be  accurately  shown,  said  new  ac- 
counting system  to  be  submitted  to  this  Commission  for  approval 
on  or  before  October  1,  1916/' 


WISCONSIN  RAIIiROAD  COMMISSION. 

JOHN  BOSSHARD  et  al. 

V, 

HUSSA  BROTHERS  LIGHT  &  WATER  COMPANY. 

Rates '^  Beasonableneas -^  Beported  cost  of  production* 

1.  The  reported  coat  for  generating  electricity  is  acceptable  for 
the  purpose  of  determining  the  reasonableness  of  the  rates  charged 
therefor,  where  it  appears  to  be  less  than  the  average  cost  of  similar 
plants. 

Rates --^  Electricity '^  Meter  charges -^  Minimum  IHU, 

2.  A  meter  rental  charge  of  25  cents  a  month  in  addition  to  the 
regular  charge  for  electricity  furnished  was  ordered  discontinued  and 
a  minimum  bill  to  cover  the  consumer  cost  was  substituted  therefor 
by  the  Commission  upon  the  ground  that  public  utilities  are  required 
to  furnish  such  equipment;  the  interest  on  this  investment  being  cov- 
ered by  the  general  return  on  the  investment  allowed,  a  minimum  bill 
being  allowable  to  protect  the  utility  from  an  inadequate  remuner- 
ation from  the  small  consumer. 

JHscrim.ination'^Free  service  to  stockholders  and  employees* 

3.  The  practice  of  furnishing  electricity  free  of  charge  to  stock- 
holders and  employees  of  the  company  was  ordered  to  be  discontinued 
as  being  illegal  under  §  1797m-89  of  the  Wisconsin  Public  Utility 
law. 

Rates  —  Electricity  —  Street  lights. 

4.  A  rate  of  $27  a  year  for  each  electric  street  lamp  was  reduced 
to  $22  where  it  appeared  that  the  prevailing  rate  for  the  same  quan- 
tity of  service  in  other  places  was  lower. 

Rates  — Water    supply '^  Consideration    of    fact    that    municipality 
owned  the  mains. 

6.  Objection  that  a  water  company  received  all  the  revenue  from 
the  sale  of  water  although  the  village  owned  the  mains  and  a  part  of 
the  pumps  was  dismissed  as  being  without  merit,  where  it  appeared 
that  the  water  company  was  entitled  to  the  use  of  the  mains  by  vir- 
tue, of  a  contract  providing  water  for  fire  protection  in  consideration 
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of  aa  annual  amount  and  the  use  of  the  water  mains  of  the  Tillage 
for  commercial  purposes,  and  that  the  annual  cost  to  the  village  for 
fire  protection,  taking  into  consideration  the  amount  paid  plus  tke 
annual  fixed  charges  upon  its  investment  in  the  distributing  system, 
was  reasonable,  and  that  the  rate  charged  for  commercial  service  was 
likewise  reasonable. 
Fleading  —  Complaint  —  Anstcer  —  Rates, 

6.  The  Commission  will  confine  its  investigation  to  the  matter 
contained  in  the  complaint  alleging  excessive  rates,  where  the  answer, 
averring  that  the  rates  were  inadequate  and  requesting  the  Commis- 
sion to  ascertain  and  fix  adequate  rates,  was  not  in  the  form  required 
by  law  to  amount  to  an  application  to  increase  rates,  and  especially 
where  few  details  in  the  matter  of  physical  and  operating  data  were 
given. 

[August  16,  1916.] 

CoMPi^iNT  alleging  (1)  excessive  rates  for  electricity  for 
street  lighting,  (2)  that  a  meter  rental  charge  of  25  cents  a 
month  was  made  in  addition  to  the  regular  charge  for  electricity 
furnished,  (3)  that  the  utility  received  all  the  revenue  from  the 
sale  of  water  although  the  village  owned  the  mains  and  a  part  of 
the  pumping  equipment;  sustained  on  the  first  two  allegations 
and  dismissed  as  to  the  third ;  respondent  granted  the  privilege 
of  establishing  a  minimum  charge,  prepared  by  the  Commission, 
to  cover  the  consumer  cost,  and  ordered  to  discontinue  the  practice 
of  furnishing  free  electricity  to  the  stockholders  and  employees 
of  the  company. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  complaint  in  the  above-entitled 
matter  was  filed  February  3,  1915.  The  three  charges  therein 
contained  are  (1)  that  the  rates  for  street  lighting  are  excessive, 

(2)  that  a  meter  rental  charge  of  25  cents  per  month  is  charged 
over  and  above  the  energy  charge  of  12  cents  per  kw,  br,,  and 

(3)  that  the  utility  receives  all  the  revenue  from  the  sale  of 
water,  although  it  is  pumped  by  equipment  of  which  the  village 
owns  a  part  or  share,  and  runs  through  mains  belonging  entirely 
to  the  village. 

Due  notice  of  investigation  and  hearing  was  served  on  in- 
terested parties,  the  matter  coming  to  hearing  on  May  7th  at  Ban- 
gor. John  Bosshard  appeared  in  his  own  behalf  as  petitioner, 
and  A.  C.  Wolfe,  of  W.  F.  and  A.  C.  Wolfe,  attorneys  at  law, 
appeared  for  the  respondent 
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An  answer  to  the  complaint  was  filed  by  respondent's  counsel 
at  this  time.  The  answer  denied  that  excessive  rates  for  street 
lighting  and  commercial  service  are  charged,  or  that  the  meter 
rental  charge  is  improper,  and  further  alleged  in  counterclaim 
that  the  rates  and  charges  made  against  the  village  and  its  in- 
habitants for  lighting  and  water  are  entirely  inadequate.  It  is 
asked  that  the  Commission  ascertain  and  fix  proper  and  adequate 
•  rates,  suggesting  that  certain  minimum  charges  for  light,  power, 
and  combined  service  be  installed. 

The  testimony  taken  at  the  hearing  need  not  be  reviewed  in 
detail,  but  the  main  points  may  be  recited.  It  was  shown  that 
the  Hussa  Brewing  Company  was  equipped  with  a  private  light- 
ing and  water  system,  and  that  it  later  undertook,  through  the 
Hussa  Brothers  Light  &  Water  Company,  to  provide  electric  and 
water  service  to  the  inhabitants  of  the  village  of  Bangor.  The 
village  installed  the  water  mains  at  that  time  in  order  to  secure 
fire  protection.  Respondent  introduced  into  the  evidence  copies 
of  the  franchise  granted  to  operate  an  electric  utility,  the  con- 
tract to  furnish  fire  protection,  and  the  proposal  and  contract  for 
street  lighting. 

The  matter  of  separating  the  expenses  of  the  water  and  light 
utility  from  the  Brewery  Company  was  gone  into  to  some  extent, 
and  the  sources  of  revenues  derived  from  the  supply  of  water  and 
light  were  explained.  The  expense  and  investment  for  a  period 
of  years  were  shown  by  an  exhibit  introduced  by  the  respondent 

No  valuation  is  available  to  show  the  present  investment  in  the 
water  and  electric  utilities.  The  annual  report  of  the  electric 
utility  is  fairly  complete,  but  the  report  of  the  water  utility  is 
of  little  value,  due  to  the  joint  operation  of  this  utility  with  the 
brewery.  For  these  reasons  it  appears  that  no  detailed  study 
of  the  rates  can  be  made  with  particular  reference  to  the  actual 
costs,  but  that  the  questions  raised  by  the  complaint  must  be 
decided  on  a  more  general  basis. 

Electric  Utility. 

[1]  This  utility  supplies  service  continuously  between  6:80 
A.  M.  and  midnight  except  for  the  noon  hour.  The  boiler  plant 
is  used  jointly  with  the  brewery.  The  company  has  adopted  a 
policy  of  charging  the  electric  utility  only  for  the  operation  at 
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night;  the  cost  of  day  operation  being  offset  by  the  electricity 
used  in  the  brewery  at  night,  for  which  no  other  charge  is  made. 
Whether  or  not  this  policy  is  equitable,  the  result  is  a  normal  cost 
to  the  utility.  This  can  be  shown  by  the  following  table,  which 
shows  the  operating  expenses,  exclusive  of  fixed  charges,  of  twen- 
ty small  steam-generating  electric  utilities  upon  a  kilowatt  hour 

generated  basis. 
P.U.R.1915JL 
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An  inspection  of  this  table  shows  the  cost  at  Bangor  per  kw. 
hr.  generated  to  be  0.63  cents,  while  the  weighted  average  for  the 
group  is  6.71  cents  and  the  median  7.44  cents.  The  reported 
expense  at  Bangor  has  therefore  been  considered  acceptable  for 
the  purpose  of  this  case.  Fixed  charges  have  been  computed 
on  the  estimated  apportionment  value  of  the  plant.  For  this 
value,  the  investment  in  generating  and  steam  equipment  has 
been  assumed  to  be  one  half  of  that  reported  by  respondent's  ex- 
hibit of  investment,  basing  this  assumption  upon  testimony  to 
the  effect  that  the  utility  used  this  equipment  one  half  of  the 
time.  To  this  amount  the  investment  in  distribution  system  has 
been  added.  The  result  checks  well  with  a  normal  figure  of 
$10,000  for  plants  of  this  size,  and  the  latter  figure  is  according- 
ly used.  Fixed  charges  at  12^  per  cent  therefore  amount  to 
2.25  cents  per  kw.  hr.  Nonoperating  revenues  of  $218  are  de- 
ducted, making  the  net  expense  estimate  $4,710,  or  8.48  cents 
per  kw.  hr. 

The  present  operating  revenues  of  this  utility  are  $5,083,  made 
up  as  follows: 

Onumerdal  lighting  eamingB $8,058 

Mmiidpal  contract  lighting  earnings  1,571 

Commercial  power  earnings 18 

HiaoellaaeouB  earnings   (meter  rental)    436 

Total $6,083 

[2]  It  is  believed  that  it  would  be  advisable  to  discontinue  the 
present  meter  rental  of  25  cents  per  month,  and  substitute  there- 
for a  minimum  bill  to  cover  the  consumer  cost.  Utilities  are 
required  to  furnish  such  equipment  and  the  interest  on  this  invest- 
ment is  covered  by  the  general  return  on  the  investment  allowed. 
A  minimum  bill  is  allowable,  however,  to  protect  the  company 
from  an  inadequate  remuneration  from  the  small  consumers,  and 
it  is  thought  that  in  this  case  the  charge  should  be  75  cents  per 
month  for  lighting  consumers,  75  cents  per  horse  power  per 
month  for  all  power  consumers,  and  $1  per  month  for  mixed 
consumers,  or  those  who  use  light,  and  who  also  have  less  than 
1  horse-power  of  power  load,  supplied  through  the  same  meter. 
This  readjustment  of  charges  will  eliminate  one  source  of  reve- 
nue, meter  rentals,  amounting  to  $436,  but  this  should  be  oflFset 
P.U.R.1916B. 
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to  the  extent  of  about  $75  by  reason  of  the  revenue  from  mini- 
mum bills. 

[3]  The  testimony  shows  that  free  service  is  rendered  to 
fourteen  employees  and  stockholders  of  the  brewing  company. 
This  practice  is  illegal  according  to  §  1797m-89  of  the  Public 
Utility  law,  and  must  be  discontinued.  The  affairs  of  the  two 
companies  should  be  entirely  separated.  This  free  service,  put 
upon  the  regular  schedule,  should  net  the  company  $245  addi- 
tional, this  amount  being  based  upon  the  average  yearly  bills  of 
other  consumers. 

[4]  The  total  amount  of  $1,571  paid  for  street  lighting  by  the 
village  appears  to  be  high.  The  cost  per  capita  was  $2.18  in 
1912,  while  the  average  for  65  class  C  plants  at  that  time  was 
$1.01.  These  comparative  relations  do  not  appear  to  have 
changed  at  the  present  time.  On  the  basis  of  $1,000  of  assessed 
valuation,  the  cost  to  Bangor  is  $3.37,  while  for  a  group  of  65 
class  C  utilities,  this  cost  averaged  $1.55. 

The  facts  above  shown  are  mostly  attributable  to  the  rate  of 
$27  per  lamp  per  year.  This  is  rather  high  for  service  upon  a 
moonlight-midnight  schedule  considering  that  the  lamps  are  no 
larger  than  48  candle  power.  The  prevailing  rate  for  this  quan- 
tity of  service  in  other  places  is  lower.  Accordingly  it  is  our 
opinion  that  the  rate  in  Bangor  ought  not  to  exceed  $22  per  lamp 
per  year.    The  revenue  on  this  basis  would  equal  $1,342. 

The  total  operating  revenues  revised  according  to  the  above  dis- 
cussion would  amount  to  $4,738,  as  follows: 

Commercial  lighting: 

Previous  revenues    $3,058 

Revenue  from  discontinued  free  service 245 

Additional  from  minimum  bills  75  $3,378 

Commercial  power   '. 18 

Municipal  contract  lighting 1,342 

Total   $4,738 

It  will  be  noted  that  the  revenues  from  power  sales  are  extreme- 
ly low.  This  may  be  partly  due  to  the  fact  that  power  is  sold  on 
the  lighting  schedule,  and  may  consequently  have  been  charged 
in  with  these  revenues.  It  is  also  due  to  the  fact  that  the  con- 
nected power  load  is  very  small.  Some  endeavor  should  be  made 
to  secure  more  of  this  business  by  filing  a  power  rate  which  can 
be  offered  to  prospective  users  of  this  class  of  service. 

P.U.R.1916B. 
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The  above  discussion  indicates  that  the  position  of  the  com* 
plainants  in  regard  to  street  lighting  rates  and  meter  rentals  is 
justifiable,  but  that  the  respondents  should  be  granted  the  protec- 
tion of  a  minimum  bill.  These  matters  will  therefore  be  taken 
care  of  in  the  order  of  the  Commission  following. 

Water  Utility. 

[5]  That  part  of  the  complaint  relating  to  the  water  utility 
alleges  that  the  company  receives  all  the  revenue  from  the  sale 
of  water  commercially,  although  the  village  owns  the  mains  and 
a  part  of  the  pumps.  There  is  nothing  in  the  testimony  to  disclose 
the  nature  or  value  of  the  interest  which  the  village  may  have  had 
in  the  pump  at  any  time.  That  the  title  to  the  water  mains  vests 
in  the  city  is  not  disputed. 

As  heretofore  observed,  the  material  available  for  a  study  of 
the  water  rates  is  very  limited  and  it  will  therefore  be  necessary 
to  use  general  statistics. 

The  contract  entered  into  by  the  village  of  Bangor  with  the 
Hussa  Brewing  Company  under  date  of  October  17,  1905,  pro- 
vides that  in  consideration  of  an  annual  amount  and  the  use  of 
the  water  mains  of  the  village  for  commercial  purposes,  the 
latter  party  agrees  to  furnish  fire  protection  of  a  specified  quality 
to  the  village  of  Bangor.  The  present  status  of  the  company  is 
therefore  legal  and  subject  only  to  consideration  of  reasonable- 
ness. 

The  monetary  consideration,  specified  in  the  contract  amounts 
to  $150  per  annum  for  the  first  two  years  of  the  contract  and  $7r> 
per  annum  for  the  remaining  eight  years  of  the  life  of  the  con- 
tract. The  annual  cost  to  the  village,  therefore,  consistar  of  the 
amounts  above  specified,  plus  the  annual  fixed  charges  upon  its 
investment  in  the  distribution  system. 

The  report  of  the  water  utility  shows  that  there  are  3,670  feet 
of  water  main,  of  which  all  but  500  feet  is  6-inch  pipe.  There 
are  also  9  fire  hydrants.  The  value  of  this  distribution  system 
can  be  estimated  at  between  $3,100  and  $3,600.  Computing 
interest  on  the  money  at  5  per  cent,  depreciation  at  2  per  cent, 
mainteaance  at  2  per  cent,  and  lost  taxes  at  1  per  cent,  or  a  total 
of  10  per  cent,  the  annual  cost  to  the  village  of  this  equipm^t  is 
not  more  than  $360.  To  this  may  be  added  the  charg-e  of  $75 
?.U.R.1915E. 
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for  fumiahing  fire  protection  made  by  the  water  utility.  The 
total  cost  of  fire  protection  is  therefore  $435,  which  is  not  far 
from  the  normal  cost  for  villages  of  the  size  of  Bangor,  Again, 
$50  may  be  said  to  represent  an  average  figure  for  hydrant  rental, 
and  this  would  cost  the  village  of  Bangor,  for  9  hydrants,  $450. 

These  figures  serve  to  show  that  the  cost  of  fire  protection  to 
the  village  as  specified  in  the  contract  is  not  unreasonable.  Fur- 
ther than  this,  it  appears  that  the  village  bears  the  expense  of 
maintaining  the  distribution  system,  which  lessens  the  expense  to 
be  borne  by  commercial  service  as  a  whole. 

The  rate  charged  for  water  by  the  respondent  company  is  15 
cents  per  1,000  gallons,  with  a  minimum  yearly  charge  of  $5. 
An  inspection  of  rates  in  force  in  other  places  discloses  few  with 
a  lower  rate  for  general  commercial  service.  It  would  therefore 
appear  that  the  residents  of  Bangor  were  receiving  the  benefit  of 
the  ownership  of  the  distribution  system  by  the  village. 

The  complaint  alleges  that  the  company  receives  all  the  revenue 
from  commercial  service.  While  it  is  not  specifically  so  stated, 
by  implication  it  is  inferred  that,  considering  the  ownership  of 
mains  by  the  village,  the  total  revenues  are  too  large,  considering 
the  expenses.  It  has  already  been  shown  that  the  rate  for  hy- 
drant rental  or  fire  protection  is  not  excessive,  and  that  the  rate 
for  commercial  service  is  rather  low.  If,  therefore,  the  total 
revenues  are  not  proportionate  with  the  expense,  this  situation 
must  be  due  to  some  unusual  operating  condition.  But,  as  before 
indicated,  the  annual  report  of  thd  utility  is  not  sufficiently  com- 
plete to  indicate  such  a  condition,  and  statistics  of  other  small 
water  i^tilities  must  be  resorted  to.  Because  there  are  very  few 
privately  owned  water  utilities  of  this  class,  it  will  be  neces- 
sary to  use  data  obtained  from  municipal  utilities. 

The  operating  expense  per  capita  of  26  small  plants  in  1913 
was  $1.11.  This  expense  per  consumer  was  $9.20.  These  figures 
indicate  that  the  cost  of  operating  such  a  plant  in  Bangor  would 
be  between  $750  and  $800.  Inasmuch  as  the  present  revenues  are 
but  $566,  it  would  appear  that  the  present  mode  of  operation  in 
connection  with  the  brewery  is  probably  beneficial  for  the  vil- 
lage in  80  far  as  expense  is  concerned. 

The  position  of  the  complainants  against  permitting  the  utility 
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to  receive  all  the  revenues  from  commercial  service  does  not, 
therefore,  appear  to  be  justified. 

CX)NCLUSION. 

[6]  The  findings  of  this  case  are  based  upon  the  complaint  as 
filed.  The  answer  and  counterclaim  of  the  petitioners  cannot 
receive  the  consideration  of  a  formal  application,  for  the  reason 
that  it  did  not,  in  manner  and  form  expressed  by  law,  amount  to 
an  application  to  increase  rates.  Moreover,  it  is  doubtful  if  the 
Commission  would  attempt  to  rule  on  such  an  application  with- 
out requiring  from  the  utility  greater  detail  in  the  matter  of 
physical  and  operating  data  than  has  been  available.  For  these 
reasons,  the  Commission  has  confined  its  investigation  to  the  mat- 
ter contained  in  the  complaint. 

It  is  therefore  ordered  that  the  respondent,  the  Hussa  Brothers 
Light  &  Water  Company,  discontinue  the  present  rate  for  street 
lighting,  and  substitute  in  lieu  thereof  a  rate  not  to  exceed  $22 
per  lamp  per  year. 

That  the  respondent  discontinue  and  abolish  the  present  meter 
rental  charge  of  25  cents  per  month. 

That  the  respondent  discontinue  and  abolish  the  practice  of 
rendering  free  service  to  stockholders  and  employees  of  the  brew- 
ing company  contrary  to  the  provisions  of  §  1797m-89  of  the 
laws  of  1907. 

It  is  further  ordered  that  the  complaint,  in  so  far  as  it  relates 
to  the  receipt  of  all  revenue  arising  from  the  furnishing  of  com- 
mercial wateB  service  through  the  mains  of  the  city  by  the  com- 
pany, be,  and  the  same  hereby  is,  dismissed. 

It  is  further  ordered  that  the  respondent  company  may  file  with 
the  Railroad  Commission  the  following  minimum  charges  for 
electric  service  to  commercial  consumers. 

Minimum  Bills. 

The  minimum  monthly  bill  for  commercial  lighting  consumers 
shall  be  75  cents.  The  minimum  monthly  bill  for  power  con- 
sumers shall  be  75  cents  per  horse  power  or  fraction  thereof  con- 
nected, except  that  when  the  power  installation  is  less  than  1 
horse  power  and  service  is  supplied  through  one  meter,  the  mini- 

P.U.R.1915E.  38 
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mum  monthly  bill  for  combination  lighting  and  power  oonsumen 
shall  be  $1  per  month. 

Kailroad  Commission  of  Wisconsin,  by  Halford   Erickscm, 
Carl  D.  Jackson,  Walter  Alexander,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

IN  RE  GEANGE  HALL  FARMERS  TELEPHONE  COMPANY. 

Bates  —  Telephones  —  Reasonableness  —  Comparison. 

1.  It  is  unfair  to  attempt  any  comparison  between  rates  charged 
by  a  company  furnishing  telephone  service  upon  a  commercial  basis 
and  including  presumably  a  reasonable  allowance  for  interest  on  capital 
invested  and  for  depreciation  of  the  property,  and  the  minimum  an* 
nual  cash  disbursement  at  which  farmers  can  secure  grounded  line  tele 
phone  service  with  an  excessive  number  of  subscribers  on  the  line,  and 
with  no  allowance  made  for  depreciation  or  interest  or  for  the  labor 
required  to  keep  up  the  line. 

Monopoly  and  competition -^  Farm  line  of  eommeroial  company  r^ 
Cost  of  service. 

2.  A  farmer^s  telephone  company  should  not  be  allowed  to  parallel 
the  lines  of  a  company  organized  on  a  commercial  basis  on  the  theory 
that  the  latter  company  charges  an  annual  rate  of  $12  per  year,  and 
that  the  farmer's  company  can  furnish  service  for  $3  per  year,  since 
the  latter  charge  covers  only  the  central  office  expense  and  makes  no 
allowance  for  interest  on  the  capital  invested,  for  accumulating  a  re- 
serve to  replace  the  property  at  the  end  of  its  useful  life,  for  the  cost 
of  material  and  supplies  used  in  keeping  up  the  line  and  instruments, 
for  the  renewal  of  batteries,  or  for  taxes. 

Monopoly  and  competition -^  Company  furnishing  adequate  service 
^  Offer  of  competing  company  to  establish  cheaper  service  at 
lower  rates. 

3.  A  telephone  company  already  in  the  field,  apparently  capable 
of  furnishing  good  service,  and  supposedly  put  there  in  response  to  a 
demand,  either  direct  or  indirect,  for  such  a  grade  of  service,  is  en- 
titled to  protection  against  the  competition  of  a  line  built  as  an  ex- 
periment to  give  a  cheaper  grade  of  service  at  lower  rates,  although 
the  prospective  patrons  will  be  satisfied  with  the  poorer  service. 

Monopoly  and  competition  ^^  Relative  cost  of  service  ^  Labor. 

4.  In  determining  the  cost  of  service  to  be  furnished  by  a  tele- 
phone company  proposing  to  enter  a  field  already  occupied,  consider- 
ation must  be  given  to  the  cost  of  labor  for  repairing  lines  and  in- 
struments and  for  administering  the  business;  and  it  is  immaterial 
that  patrons  of  the  competing  lines  can  afford  to  donate  a  certain 
amount  of  labor  for  maintenance^  since  this  is  something  which  can- 
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not  be  considered  after  a  company  haa  been  induced  to  enter  a  terri- 
tory and  ia  tbere  established. 
Monopoly    and    competition  ^  DisconUnuanoe    of    telephone    line^ 
What  does  not  constitute, 

6.  An  order  of  the  Commission  requiring  the  discontinuance  of 
telephone  service  on  a  competing  line  is  not  complied  with  by  mere 
discontinuance  of  the  service  by  the  company  acting  as  an  entity  dis- 
tinct from  the  patrons  of  the  line  who  continue  to  use  it  as  a  neigh- 
borhood convenience;  but  such  service  must  be  wholly  discontinued 
both  for  the  company  and  the  patrons. 

[August  18,  1915.] 

Proceedings  in  the  nature  of  a  review  of  the  former  order  of 
the  Railroad  Commission  directing  the  Grange  Hall  Farmers 
Telephone  Company  and  the  individual  patrons  to  abandon  the 
use  of  a  new  extension  of  the  line;  patrons  ordered  to  discontinue 
its  use  as  a  neighborhood  line. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  decision  is  in  effect  a  review  of 
the  previous  decision  of  the  Commission  issued  August  13,  1914, 
in  Re  Grange  Hall  Farmers  Teleph.  Co.  15  Wis.  R.  C.  R.  11-17. 
In  order  that  this  case  may  be  clearly  understood,  it  is  necessary 
to  review  briefly  the  facts  that  were  brought  out  in  the  former 
investigation* 

That  case  arose  upon  an  application  of  the  Grange  Hall  Far- 
mers Telephone  Company  for  authority  to  extend  its  lines  in  the 
town  of  Rock  Elm,  Pierce  county,  Wisconsin.  The  first  notice 
of  the  proposed  extension  was  served  upon  the  Commission  De- 
cember 13,  1913.  It  was  stated  that  the  line  interfered  with  no 
other  company.  It  was  clear  that  the  Grange  Hall  Farmers  Tele- 
phone Company  understood  the  requirements  of  chapter  610  of 
the  Laws  of  1913,  for  in  serving  its  notice  upon  the  Commission 
it  used  the  blank  form  provided  by  the  Commission  for  that  pur- 
pose, and  included  in  the  letter  accompanying  the  notice  a  request 
for  an  interpretation  of  the  antiduplication  act  as  applied  to  a 
situation  existing  in  another  portion  of  its  system.  Relying  upon 
the  statement  thus  made,  the  Commission  advised  the  Grange 
Hall  Farmers  Telephone  Company  at  the  expiration  of  twenty 
days  that  it  was  authorized  to  proceed  with  the  extension. 

In  the  spring  of  1914  the  Highland  Telephone  Company  noti- 
fied the  Commission  that  the  Grange  Hall  Farmers  Telephone 
p.u.n.rjioE. 
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Company  was  proceeding  to  haul  poles  along  the  route  of  the 
Highland  Telephone  Company's  line  with  the  apparent  intention 
of  constructing  a  line  parallel  thereto,  and  that  the  Highland 
Telephone  Company  wished  to  object  to  such  invasion  of  it5 
territory.  Upon  inquiry  the  Commission  found  that  the  High- 
land Telephone  Company  was  operating  for  local  service  in  the 
town  in  which  the  extension  was  being  made,  that  the  Grange  Hall 
Telephone  Company  had  not  filed  written  notice  upon  the  High- 
land Telephone  Company  as  provided  by  statute,  and  that  the 
line  under  construction,  far  from  "not  interfering  with  any  other 
company,"  in  fact  would  parallel  a  line  of  the  Highland  Tele- 
phone Company. 

The  Grange  Hall  Company  was  thereupon  informed  that  it 
must  file  the  statutory  notice  with  the  Highland  Telephone  Com- 
pany and  with  the  Commission,  and  thus  bring  before  the  Com- 
mission for  determination  the  question  of  whether  or  not  public 
convenience  and  necessity  required  the  construction  of  the  ex- 
tension. The  notice  was  filed  and  a  hearing  was  held  on  May  14, 
1914.  Instead  of  awaiting  the  outcome  of  the  proceeding,  the 
Grange  Hall  Farmers  Telephone  Company,  or  the  individual 
subscribers  to  be  served  by  the  line  in  question,  hastened  with  the 
work  of  constructing  the  line  and  succeeded  in  placing  it  in  serv- 
ice prior  to  the  hearing.  The  evidence  showed  clearly  that  the 
line  was  not  warranted  by  public  convenience  and  necessity.  This 
being  so,  and  the  line  having  been  constructed  without  compliance 
with  the  provisions  of  the  statute,  the  Commission  had  no  alterna- 
tive than  to  enter  a  finding  that  had  the  statutory  notices  been 
served  and  the  case  properly  brought  before  it  prior  to  the  con- 
struction of  the  line,  it  would  have  refused  its  authority  for  the 
construction.  The  Commission  ordered  that  the  Grange  Hall 
Farmers  Telephone  Company  and  the  individual  patrons  of  the 
new  line  should,  within  a  reasonable  time,  abandon  its  use,  and 
stated  if  such  service  were  not  discontinued  the  matter  would  be 
certified  to  the  attorney  general  for  prosecution. 

On  November  10,  1914,  the  Highland  Telephone  Company 
filed  a  complaint  with  the  Commission  to  the  effect  that  the 
Grange  Hall  Farmers  Telephone  Company  had  disregarded 
the  finding  of  the  Commission  and  was  continuing  the  use  of  the 
extension  which  they  had  constructed  in  violation  of  law,  or  that 
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the  farmers  who  were  attached  to  the  line  so  constracted  were 
continuing  its  use.  A  notice  of  investigation  was  thereupon 
issued  and  a  hearing  was  held  at  Woodville  on  December  18, 
1914.  Mr.  Zimmer  appeared  for  the  persons  who  are  using  the 
line  in  question,  and  Mr.  Joe  Johnson  appeared  for  the  Highland 
Telephone  Ccmipany. 

The  hearing  disclosed  that  the  Grange  Hall  Farmers  Telephone 
Company  had  in  fast  refused  service  to  the  patrons  of  the  line 
through  its  Bock  Elm  switch  board  to  which  the  line  had  pre- 
viously been  connected.  Use  of  the  line  by  the  farmers  connected 
to  it  was  not  discontinued,  however,  so  that  the  intent  of  the  order 
of  August  13,  1914,  had  not  been  entirely  observed.  It  was 
stated  that  the  order  of  the  Commission  htA  not  been  clearly 
imderstood  by  the  persons  using  the  line,  and  that  they  wished  to 
urge  new  reasonjs  for  continuing  its  use.  This  proceeding  was, 
therefore,  in  the  nature  of  a  review. 

The  facts  relating  to  the  unlawful  construction  of  the  line,  and 
the  requirements  of  the  law  with  respect  to  the  duties  of  the  Com- 
mission in  dealing  therewith,  have  not  been  changed  by  lapse  of 
time.  In  this  regard,  therefore,  nothing  can  be  altered  in  or 
added  to  the  decision  of  the  Commission  of  August  13,  1914.  It 
only  remains  to  define  a  little  more  clearly  the  effect  of  the  de- 
cision entered  at  that  time,  and  to  meet  the  most  serious  conten- 
tions that  were  made  at  the  second  hearing  in  justification  of  the 
construction  of  the  line. 

The  admitted  reason  for  the  construction  of  the  line  was  the 
impression  that  telephone  service  can  be  given  at  a  much  lower 
rate  than  the  Highland  Telephone  Company  charges.  The  repre- 
sentative of  the  users  of  the  line  testified  that  he  wanted  telephone 
service,  and  that  he  desired  service  along  the  highway  on  which 
this  line  was  built  because  he  wished  to  communicate  with  his 
neighbors  along  that  highway.  He  stated  that  he  did  not  wish 
to  take  the  service  of  the  Highland  Telephone  Company,  but  "I 
made  up  my  mind  that  it  would  be  cheaper  to  run  a  line."  Testi- 
mony was  received  as  to  the  estimates  that  had  been  made  by  the 
projectors  of  this  new  line  of  the  cost  of  construction  and  of  fur- 
nishing service.  It  appeared  that  they  expected  to  complete  6^ 
miles  of  line  and  to  place  it  in  condition  to  operate  at  a  total  cost 
of  approximately  $390.    Switching  service  was  to  be  afforded  by 
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the  Grange  Hall  Farmers  Telephone  Company  at  a  cost  of  $3  per 
subscriber.  Fifty  cents  per  phone  per  year  was  considered  ade- 
quate for  maintenance  and  repairs.  This  impression  of  the  cost 
of  construction  and  operation  of  telephone  lines  was  so  uniformly 
held  by  the  witnesses  that  it  calls  for  some  discussion. 

[1]  The  rate  charged  by  the  Highland  Telephone  Company 
for  rural  service  is  $12  per  telephone  per  year.  Comparison  of 
this  annual  rate  with  the  probable  annual  cost  of  service  over  the 
line  now  under  consideration  is  made  difficult  by  the  fact  that  the 
Highland  Company's  service  is  furnished  over  a  metallic  line 
with  a  limited  number  of  subscribers,  while  the  service  which 
the  farmers  are  now  receiving  is  furnished  over  a  grounded  liiSe 
with  an  excessive  number  of  subscribers.  It  is  unfair  to  attempt 
any  comparison  between  the  rate  charged  by  a  company  furnish- 
ing telephone  service  upon  a  commercial  basis  and  including 
presumably  a  reasonable  allowance  for  interest  on  capital  in- 
vested and  for  depreciation  of  the  property,  and  the  minimum 
annual  cash  disbursement  at  which  farmers  can  secure  grounded 
line  telephone  service  with  an  excessive  number  of  subscribers 
on  the  line,  and  with  no  allowance  made  for  depreciation  or  in- 
terest or  for  the  labor  required  to  keep  up  the  line.  In  the 
present  case  the  patrons  of  the  line  declare  that  they  can  furnish 
adequate  service  at  a  cost  of  construction  as  set  forth  above,  and 
at  an  annual  charge  of  $3  per  subscriber.  Just  what  character 
of  service  would  be  considered  adequate  by  these  subscribers  is 
not  fully  determined.  It  may  be  said  generally  that  what  con- 
stitutes adequate  service  seems  to  depend  very  materially  upon 
who  is  furnishing  the  service.  Where  it  is  being  furnished  on 
a  commercial  basis,  patrons  are  seldom  slow  to  point  out  the 
shortcomings  of  telephone  service  over  cheaply  constructed 
grounded  lines  with  the  number  of  subscribers  on  a  line  not 
properly  limited.  Where,  however,  the  service  is  furnished  on  a 
co-operative  basis,  patrons  will  often  accept  a  very  much  lower 
standard  of  service  than  they  would  be  willing  to  accept  from  a 
commercial  company.  We  assume  in  this  case  that  by  adequate 
service  the  witnesses  mean  not  merely  service  which  will  remain 
acceptable  while  the  experience  of  having  a  telephone  in  the 
house  remains  a  novelty,  but  such  service  as  is  usually  demanded 

by  persons  accustomed  to  having  telephone  service,  and  who  are 
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acquainted  with  the  standards  at  which  such  service  may  be 
maintained. 

[2]  The  $3  per  subscriber  at  which  the  patrons  of  the  line 
contend  that  they  will  receive  service  covers  only  the  central  of- 
fice expense.  Indeed^  it  is  doubtful  if  this  charge  covers  the  ac- 
tual cost  of  switching  service  in  this  instance.  No  allowance  is 
made  for  interest  on  the  capital  invested,  for  accumulating  a  re- 
serve to  replace  the  property  at  the  end  of  its  useful  life,  for  the 
cost  of  materials  and  supplies  used  in  keeping  up  the  lines  and 
instruments,  for  the  renewal  of  batteries,  or  for  taxes.  This  re- 
cital of  omissions  from  the  estimates  of  expense  is  sufScient  to 
show  the  unsoundness  of  the  opinion  held  with  relation  to  oper- 
ating cost.  The  attitude  which  it  seems  the  patrons  of  this  line 
must  have  taken  is  that  the  only  consideration  of  importance  to 
them  is  the  amount  which  they  must  actually  disburse  for  a  few 
years  during  the  early  life  of  the  system  before  depreciation 
takes  effect. 

[3]  It  may  be  argued  that  the  patrons  to  be  served  should  be 
permitted  to  furnish  themselves  with  as  poor  service  as  they  care 
to  put  up  with.  But  the  Highland  Telephone  Company,  it  must 
be  remembered,  already  had  a  line  in  this  territory,  apparently 
capable  of  furnishing  good  service,  and  supposedly  put  there  in 
response  to  a  demand,  either  direct  or  indirect,  for  such  a  grade  of 
service.  It  is  therefore  entitled  to  protection  against  the  competi- 
tion of  a  line  built  as  an  experiment,  to  give  service  to  a  minority 
who  have  conceived  the  idea  that  a  different  character  of  construe- 
tion  and  a  different  management  will  result  in  lower  telephone 
costs. 

If  the  patrons  on  the  new  line  were  to  furnish  the  equipment 
necessary  to  give  metallic  service  with  a  limited  number  of  parties 
on  a  line,  their  investment  per  subscriber  would  scarcely  be  less 
than  $40.  Interest  and  depreciation  on  this  conservative  amount, 
which,  it  may  be  stated,  must  inevitably  be  borne  in  some  form  or 
other  even  if  not  recurring  annually  as  a  cash  disbursement, 
would  amount  to  $5.60  if  figured  at  14  per  cent;  or  assuming 
that  a  rate  of  interest  of  5  per  cent  on  the  investment  and  a  rate  of 
depreciation  of  7  per  cent  would  be  .adequate,  the  annual  expense, 
as  distinguished  from  the  annual  expenditure,  would  be  $4.80 
per  phone.     The  cost  of  renewing  batteries  would  be  from  50 
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cents  to  $1  per  phone,  and  there  would  necessarily  be  some  ex- 
pense for  materials  for  repairing  the  line.  The  cost  of  central 
office  service,  with  proper  provisions  for  interest  on  capital  in- 
vested and  for  depreciation  of  property,  and  with  the  allowance 
for  replacing  batteries  and  purchasing  materials  for  repairs, 
would,  in  all  human  probability,  make  up  a  total  of  from  $9  to 
$10  per  year.  This  estimate  does  not  include  an  allowance  for 
labor  furnished  by  the  patrons  of  the  line.  If  proper  allowance 
were  made  for  this  item,  the  full  cost  of  the  service  could  not 
reasonably  be  expected  to  be  much,  if  any,  less  than  the  rate  now 
charged  by  the  Highland  Telephone  Company. 

[4]  Of  course,  the  position  taken  by  the  patrons  of  the  line  is 
that  they  can  afford  to  donate  a  certain  amount  of  labor  for  main- 
taining the  line,  and  which  the  Highland  Telephone  Company, 
being  operated  on  a  commercial  basis,  cannot  afford  to  do.  But 
it  cannot  be  maintained  that  the  inclusion  in  the  rate  of  an  amount 
sufficient  to  cover  the  cost  of  labor  for  repairing  lines  and  instru- 
ments and  for  administering  the  business  is  an  improper  item  to 
include  in  estimating  the  cost  of  telephone  sendee.  If  there  were 
no  telephone  service  being  furnished  in  the  territory,  the  pro- 
jectors of  a  new  line  might  well  consider  as  a  matter  of  policy 
whether  they  could  afford  to  pay  a  tele})hone  company  a  rate  suf- 
ficient to  meet  all  the  expenses  incurred  in  furnishing  telephone 
service,  or  whether  it  would  be  better  to  pay  a  telephone  company 
for  only  such  portion  of  the  sendee  as  each  individual  would  be 
incapable  of  furnishing  for  himself.  After  a  company  has  been 
induced  to  enter  into  the  territory  to  give  service,  it  is  too  late 
to  consider  this  preliminary  problem. 

On  reason  and  on  the  experience  of  this  Commission,  there- 
fore, it  would  seem  that  the  belief  of  the  builders  of  this  line  that 
telephone  service  could  be  given  at  a  cost  of  but  a  few  dollars  a 
year  is  mistaken.  Perhaps  the  candid  admission  of  other  indi- 
viduals who  have  constructed  a  telephone  line  under  similar  con- 
ditions and  with  a  like  belief,  that  experience  has  proved  them 
to  have  been  misguided,  will  be  convincing.  We  quote  from  a 
letter  in  the  files  of  the  Commission  received  from  the  officers  of 
an  association  owning  a  rural  telephone  line,  and  requesting  the 
assistance  of  the  Commission  in  certain  difficulties  in  which  the 
company  had  fallen : 

'^We  were  somewhat  ignorant  about  cost  of  building  telephone 
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lines  when  we  started  and  were  made  to  believe  we  could  build 
for  $10  each  starting  with  25  members  (each  member  to  buy  his 
own  phone  besides),  but  before  we  finished  the  first  outfit  one  man 
put  in  $100  in  cash  and  labor,  another  put  in  $50  in  cash  and 
labor,  two  more  put  in  $25  each,  one  more  $20,  and  one  more 
$15,  all  the  rest  paying  $10  each.  Since  starting  the  first 
system^  we  have  found  out  that  we  cannot  build  lines  for  $10  for 
each  member,  and  in  order  not  to  have  the  charter  members 
build  the  lines  for  new  members,  such  new  members  are  required 
to  pay  in  $25  each  to  build  such  lines,  or  else  build  the  stubs  of 
lines  themselves  and  pay  $10  each  for  connecting  up  with 
central." 

Many  similar  instances  have  come  under  the  observation  of 
the  Commission.  In  fact  it  is  almost  a  moral  certainty  that  if 
the  builders  of  the  line  in  question  continued  giving  service, 
their  experience  would  prove  the  same  as  that  of  the  writer  of 
the  letter  from  which  the  quotation  is  taken.  We  submit  that 
the  testimony  of  this  gentleman  is  an  apt  illustration  of  the  truth 
of  the  contentions  we  have  made. 

[5]  The  Grange  Hall  Farmer  Telephone  Company,  acting 
as  an  entity  distinct  from  the  patrons  of  the  line,  has  apparently 
discontinued  service  in  accordance  with  the  Commission's  order 
of  August  13,  1914.  The  patrons  on  the  line  however,  have  not 
discontinued  its  use  as  a  neighborhood  convenience.  It  does  not 
appear  necessary  to  issue  a  formal  order  in  the  case,  but  merely 
to  state  a  little  more  definitely  the  intention  of  the  order  of 
August  13,  1914. 

The  use  of  the  line  in  question  must  be  discontinued,  not  only 
as  between  the  patrons  connected  to  it  and  the  Rock  Elm  central 
office,  but  as  a  neighborhood  line  as  well.  One  month  should  be 
sufficient  time  in  which  to  permit  the  parties  now  receiving  serv- 
ice over  this  line  to  make  other  arrangements  for  telephone 
service  if  they  desire  it.  Unless  all  connections  between  this 
line  and  the  telephone  instruments  on  the  premises  of  subscribers 
are  discontinued  within  one  month  from  the  date  of  this  decision, 
the  matter  will  be  certified  to  the  attorney  general  for  prosecu- 
tion. 

Railroad   Commission   of   Wisconsin,    by   Halford   Erickson, 

Carl  D.  Jackson,  Walter  Alexander. 
P.U.R.1915E. 
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ROY  GATES  et  al. 

V. 

BBIDGEPORT  TOLL  BRIDGE  COMPANY. 
THE  PEOPLE  OF  PATCH  GROVE  and  Vicini^ 

BRIDGEPORT  BRIDGE  COMPANY. 

Valuation -^  Bate'tnahing  purposes -^  Effect  of  purchase  price* 

1.  In  determinhig  the  fair  value  of  the  property  of  a  pahHc  eenr- 
ice  corporation  for  rate-making  purposee,  the  Wisconsin  Commission 
will  not  claim  a  lower  value  on  the  property  than  it  otherwise  would 
by  reason  of  the  fact  that  the  owners  paid  very  little  for  it. 

Bridges^  Toll  ^Traffic  sttidy, 

2.  In  drawing  any  conclusions  regarding  the  traffic  on  a  toll 
bridge,  the  Commission  must  be  guided  to  a  large  extent  by  the  geo- 
graphical location  of  the  bridge  with  relation  to  its  patrons. 

Return -^  Operating  expenses  ^  Toll  bridge '^  Damage  to  personal  tn^ 
^ries, 

3.  In  a  toll-bridge  rate  inquiry,  cognizance  must  be  taken  of  the 
probability  of  damage  to  its  patrons,  and  resultant  claims  therefor. 

Return  ^Operating  expenses -^  Damage   to   toll   Ijridge  ^  Extraordi" 
nary  losses, 

4.  Losses  due  to  the  extraordinary  conditions  that  surround  the 
operation  of  a  toll  bridge,  which  can  hardly  be  foreseen,  must  be 
given  some  consideration  in  determining  the  rate  of  return  to  be  al* 
lowed. 

Return  —  Income  —  Toll  bridge  —  Rental  value  of  house  of  toll  mas- 
ter. 

5.  The  rental  value  of  a  dwelling  necessary  for  the  accommoda- 
tion of  the  gateman  or  toll  master  of  a  toll  bridge,  and  occupied  for 
the  owner  of  the  bridge,  should  be  considered  as  part  of  the  bridge 
income,  the  value  of  the  house  having  been  allowed  as  part  of  the 
value  of  the  bridge  property. 

Depreciation '^  Annual   allowance  ^  Toll   bridge. 

6.  An  annual  allowance  of  $1,050  for  depreciation  was  made  in 
the  case  of  a  toll-bridge  property,  the  composite  life  of  which  was 
estimated  at  twenty-five  years,  and  the  present  value  of  which  was 
fixed  at  $23,831,  and  this  allowance  was  held  to  be  conservative 
when  consideration  was  given  to  the  fact  that  contingencies  and  losses 
due  to  extraordinary  causes  might  occur  at  any  time. 

Return  —  Toll  bridge  —  Inadequacy, 

7.  A  return  of  4.6  per  cent  on  the  present  value  on  a  toll  bridge 
is  inadequate  where  the  interest  rate  on  the  best  security  is  from  6  to 
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7  per  cent  in  the  vicinity,  and  the  hazard  of  the  bridge  investment  is 
great. 

Discrifninalian  ^  Toll'lMHdge      rate -^  Stock      Jmyers -^  Rural      tnail 
routes, 

8.  In  formulating  a  schedule  of  rates  for  a  toll  bridge  which  was 
receiving  an  inadequate  return  on  its  investment,  it  was  held  that 
public  stock  buyers,  allowed  to  pass  free  of  charge,  should  be  as< 
sessed  at  the  regular  rates,  and  that  rural  mail  routes  should  be 
assessed  either  at  single-horse  vehicle  rates,  or  team  rates,  unless  a 
yearly  contract  basis,  open  to  all  users,  is  agreed  upon. 

[August  18,  1915.] 

C0MP1.AINT  as  to  excessive  rates  for  toll  bridge,  and  as  to  in- 
adequate service ;  complaint  as  to  service  dismissed ;  bridge  oper- 
ation found  to  produce  inadequate  revenue ;  company  authorized 
to  establish  certain  multiple  ticket  rates,  in  order  to  eliminate 
discrimination  in  favor  of  certain  patrons;  existing  rates  other- 
wise to  remain  in  effect. 

The  appearances  are  set  out  in  the  opinion.. 

By  the  Commission:  Complaint  in  the  matter  of  Roy  Gates 
et  al.  v.  Bridgeport  Toll  Bridge  Company  was  filed  with  the  Com- 
mission May  28,  1914,  the  complainants  being  farmers  resident 
in  the  town  of  Bloomington,  Grant  county,  Wisconsin.  The 
respondent,  the  Bridgeport  Toll  Bridge  Company,  owns  and 
operates  a  toll  bridge  across  the  Wisconsin  river  at  Bridgeport, 
Crawford  county.    The  complainants  allege : 

1.  That  the  toll  is  excessive,  particularly  the  rate  of  25  cents 
one  v^ay  or  50  cents  for  round  trip  for  a  team  of  horses. 

2.  That  delays  are  frequent,  due  to  the  gate  being  closed  and 
the  operator  not  on  hand. 

On  July  1,  1914,  H.  Lathrop  &  Sons,  owners  and  operators  of 
the  Bridgeport  toll  bridge,  submitted  a  statement  signed  by  thirty- 
eight  merchants,  farmers,  stockbuyers,  salesmen,  etc.,  of  Patch 
Grove,  Millville,  Bloomington,  Bridgeport,  Bagley,  Prairie  du 
Chien,  and  Plattsville,  as  follows: 

"To  whomsoever  it  may  concern,  and  to  the  Railroad  Commis- 
sion of  Wisconsin  in  particular: 

"We  the  undersigned,  who  frequently  cross  the  Wisconsin 
river  bridge  at  Bridgeport,  hereby  certify  that  we  have  experi- 
enced no  difficulty  or  delay  on  account  of  gates  being  closed  and 
P.U.R.1916E. 
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no  one  in  charge  of  same,  as  has  been,  or  may  have  been,  alleged 
by  certain  parties  whose  names  are  unknown  to  us," 

On  September  11,  1914,  a  second  complaint  filed  on  behalf  of 
the  people  of  Patch  Grove  and  vicinity  was  received  at  the  Com- 
mission's office. 

These  complainants  allege  that  the  toll  of  50  cents  round  trip 
per  team  is  excessive,  and  that  the  approaches  and  the  bridges  are 
in  poor  and  dangerous  condition,  and  not  sufficient  to  accommo- 
date the  traveling  public  safely. 

It  appears  from  an  examination  of  the  various  complaints  and 
statements  that  certain  signers,  inadvertently  perhaps,  signed 
both  the  latter  complaint  and  the  statement  submitted  by 
Mr.  Lathrop. 

The  following  toll  rates,  which  are  posted  at  the  north  end 
of  the  bridge,  are,  with  two  exceptions,  the  lawful  rates  of  the 
company  on  file  with  the  Commission: — 

Automobile   50  cents 

Motorcycles    25  cents 

Single  horse  rig   25  tents 

Horseback  rider 25  cents 

(Above  classes  return  free  within  24  hours.) 

Two-liorse  team,  one  way   25  cents 

Ived  horse   10  cents 

Bicycle    10  cents 

Foot   passenger    5  cents 

Cattle  per  head 6  cents 

Sheep  per  head   3  cents 

Swine  per  head 3  cents 

Special  rates — cordwood — per  cord   (round  trip)    35  cents 

"     —100  tickets    $35.00 

Rural  delivery  mail  rig  (round  trip)    25  cents 

Stock  buyers   (Public)    Free 

Hearing  was  held  at  the  office  of  the  Railroad  Commission  in 
the  capital  at  Madison,  on  September  11,  1914.  Mr.  H.  Lathrop 
appeared  for  the  respondent  There  were  no  appearances  for 
petitioners. 

From  the  testimony  introduced  at  the  hearing  and  from  data 
submitted  by  the  utility  in  connection  with  this  case,  as  well  as 
from  the  report  of  the  Commission's  engineer,  a  number  of  facts 
which  have  a  bearing  upon  the  case  have  been  obtained. 

History, 

It  appears  that  the  "Prairie  du  Chien  Bridge  Company"  was 

incorporated  under  chapter  143  of  Private  and  Local  Laws  of 
P.U.R.1915E. 
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1855.  Section  8  gave  the  company  power  to  construct  the  neces- 
sary road  on  both  ends  leading  to  the  bridge,  and  a  definite  width 
of  right  of  way  of  24  feet  is  mentioned. 

The  original  act  was  amended  by  chapter  32  of  Private  and 
Local  Laws  of  1856,  §  7  of  chapter  143  being  changed  to  read: 

"The  said  bridge  shall  not  be  less  than  20  feet  wide — shall 
have  a  double  track  for  wagons,  a  good  substantial  railing  on 
both  sides,  and  embankment  and  slough  bridges  from  the  south 
bank  of  the  river  to  the  high  ground  on  said  bank." 

Chapter  133  of  Private  and  Local  Laws  of  1866  also  amended 
preceding  acts,  including  among  other  things  the  following  state- 
ment : 

''The  property  and  franchise  of  the  Prairie  du  Chien  Bridge 
Company  having  been  sold  pursuant  to  a  judgment  of  the  circuit 
court  of  Grant  county,  and  John  Lawler  and  Geo.  M.  Dickinson 
being  now  owners  thereof,  they  and  their  associates  and  suc- 
cessors are  hereby  created  a  corporation  and  body  politic,  under 
the  name  and  style  of  the  Grant  &  Crawford  County  Bridge  Com- 
pany." 

In  this  amendment  the  capital  stock  was  limited  to  $100,000. 

Mr.  James  Smith,  it  appears,  was  the  next  owner.  The  ab- 
stract of  title  indicates  that  the  bridge  changed  hands  about  1866 
for  a  consideration  of  $10,500,  but  just  what  property  was  in- 
cluded in  this  transfer  is  uncertain.  The  present  owners  pur- 
chased the  property  in  March,  1912,  from  Mr.  J.  A.  Bieloh, 
who  had  operated  it  about  ten  years,  the  deed  covering  the  toll 
road  and  bridge,  the  house  at  the  north  end  of  the  bridge,  and 
"that  part  of  the  land  upon  which  said  house  stands  now  owned 
by  said  J.  A.  Bieloh." 

The  practical  application  of  the  factors  which  must  be  con- 
sidered in  this  case  does  not  involve  intricate  or  impracticable 
procedure.  The  bridge  is  no  longer  a  mere  local  utility,  but  is 
far  reaching  in  its  influence  on  travel.  The  fact  that  this  bridge 
is  the  only  one  across  the  Wisconsin  river  between  Prairie  du 
Chien  and  Boscobel,  a  distance  of  approximately  25  miles,  makes 
it  of  considerable  importance,  not  only  to  residents  throughout 
the  surrounding  territority,  but  to  tourists  as  well. 

Xo  bridge  is  permanent,  and  the  fact  that  it  requires  con- 
tinuous upkeep  should  impress  upon  the  bridge  officials  the  ne- 
P.U.R.1916E. 
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cessity  for  making  adequate  financial  provision  to  care  for  the 
bridge,  no  matter  what  its  cost  or  the  efficiency  of  its  construction. 
Respoiident,  it  appears,  from  an  inspection  May  25,  1915,  is 
endeavoring  to  maintain  the  Bridgeport  bridge  in  as  good  a  con- 
dition as  is  possible  with  a  wooden  bridge  of  this  nature. 

By  means  of  a  theoretically  perfect  system  of  rates,  each 
patron  of  the  bridge  would  be  charged  an  amount  exactly  pro- 
portional to  the  actual  total  cost  of  service  rendered.  This  Com- 
mission has  pointed  out  in  its  earlier  decisions  that  items  of  cost 
may  be  divided  into  two  general  classes;  namely,  fixed  charges, 
which  are  the  direct  result  of  the  investment  required,  and  op- 
erating expenses,  which  are  incident  to  perform  the  required 
service  after  the  investment  has  been  made.  For  the  purpose  of 
this  case,  a  separation  of  the  expenses  to  classes  as  noted  above 
is  not  deemed  necessary. 

Value. 

A  tentative  valuation  of  the  property  of  the  Bridgeport  Bridge 
Company  to  be  considered  in  this  case  has  been  made  by  the  Com- 
mission as  of  August  10,  1914.  In  this  valuation  the  cost  of 
reproducing  the  property  and  its  present  value  are  estimated  to 
be  as  follows : 


Cost  to 
Reproduce. 

Present 
Value. 

ToU  road  and  bridges 

$35,193 
1,500 

200 

$22,431 
1,200 

200 

House    

That  portion  of  the  land  on  which  the  house  stands 
that  is  owned  bv  the  bridee  cooiDanv 

Total    

$36,893 

$23,831 

Testimony  indicates  that  in  the  past  the  bridge  property  has 
been  more  or  less  in  the  hands  of  speculators  who  have  held  it 
for  short  times,  with  the  result  that  they  expended  as  little  as 
possible  upon  its  upkeep  during  the  periods  of  their  ownership. 
The  present  owners  contend  that  the  bridge  is  not  a  toll  bridge  in 
the  sense  that  such  term  is  generally  used,  but  in  reality  consists 
of  four  bridges  with  an  accompanying  fill  of  about  f  mile.  In 
connection  with  the  tentative  valuation,  the  Commission  has 
outlined  the  following  summary  of  the  elements  included  in  the 
bridge  property: 

P.U.R.1915E. 
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1.  A  wooden  truss  swing  draw  ipan  115'  0" 

2.  "        **  "     fixed  span  on  masonry  piers  157'  0" 

J    M  M  «  i(  II       u  ti  u  165'  A" 

4-  «        «        pile  trestle  No.  1  !.!!!!!!!!!!!!  327'  0" 

5.  An  earth  fill   180'  9" 

6.  A  wooden  pile  trestle  No.  2  266'  7" 

7.  An  earth  fill   951'  8* 

8.  A  wooden  pile  trestle  No.  3 196'  10" 

9.  An  earth  fill   1 919'  6" 

10.  A  wooden  pile  trestle  No.  4 69'  6" 

11.  An  earth  fill  about  448'  8" 

Total,  about   3,800  feet 

Respondent's  representative  stated  that  the  property  could  not 
be  built  for  less  than  $60,000,  and  that  on  a  conservative  es- 
timate it  is  now  worth  $25,000,  and  that  the  present  owner  had 
purchased  the  property,  at  the  time  of  a  flood,  when  the  owner 
evidently  feared  the  entire  works  would  be  destroyed,  for  the  sum 
of  $6,000,  but  that  he  immediately  found  it  necessary  to  expend 
over  $1,000  in  repairs,  thus  increasing  his  investment  to  over 
$7,000. 

The  present  condition  of  a  large  portion  of  the  property  is  fair 
or  good,  new  flooring  and  timber  bents  having  been  placed  in 
the  early  summer  (1915),  but  a  portion  of  the  bridge  must  be 
rebuilt  before  many  years.  Assuming  a  present  value  of  $23,831, 
when  the  property  which  must  be  replaced  in  a  few  years  is 
deducted,  it  is  found  that  only  about  $8,000  of  properly  can  be 
utilized  in  such  reconstruction  as  must  occur. 

The  details  of  a  bridge  are  extremely  important  factors  in  the 
(Strength  and  life  of  the  structure,  particularly  the  end  connections 
of  the  members.  The  three  long  spans  and  their  piers  are  ap- 
parently good  for  some  time  to  come,  although  it  is  impossible, 
of  course,  to  determine  the  exact  number  of  years  of  life  left  in 
them.  The  trusses  themselves,  especially  in  the  covered  portion 
of  the  bridge,  are  in  good  condition,  showing  little  sign  of  decay. 
The  exact  life  of  timber  is  comparatively  great  under  such  con- 
ditions as  obtained  in  the  covered  portion  of  the  bridge.  As  noted 
by  the  Commission,  the  condition  of  the  river  piers  will  probably 
determine  when  the  piers  shall  be  rebuilt.  The  piers  holding 
the  superstructure,  with  proper  maintenance,  however,  will  be 
serviceable  for  some  years.     The  scouring  action  of  the  river 

around  the  pier  foundations  is  hard  to  determine  at  this  time, 
P.U.R.1015E. 
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but  it  is  prevalent  to  the  extent  that  a  large  amount  of  riprap  is 
required  each  year  for  protection  purposes. 

It  is  estimated  that,  if  parts  of  the  bridge  are  not  rebuilt  with- 
in the  next  ten  years,  maintenance  and  renewal  outlays  somewhat 
as  outlined  below  will  probably  be  necessary. 

1.  Surfacing  roadway  or  embankment $1,300 

2.  Renewing  trestles    4,370 

3.  Repairs  to  covered  spans 2,100 

4.  Repairs  to  draw  span 370 

5.  Renewing  oak  flooring  plank  on  bridges  and  trestles  three  times  3,823 

Total    $11,963 

Assuming  that  the  above  items  are  prorated  over  the  period, 
the  average  expenditure  per  year  will  be  less  than  $1,200. 

It  is  a  misfortune  that  both  repair  and  travel  statistics  are  kept 
in  such  a  way  that  it  is  usually  impossible  to  determine  whether 
continuous  or  periodic  repairs,  taking  into  consideration  the 
character  of  the  traffic,  are  more  economical  on  a  bridge.  The 
annual  cost  of  good  bridges  is  not  yet  appreciated  by  most  people. 
This  actual  annual  cost  is  very  largely  a  matter  of  maintenance, 
and  it  is  remarkable  that  so  little  thought  is  given  to  what  bas 
been  called  "preventative  maintenance." 

This  expression  can  be  made  clear  by  an  illustration.  If  a 
wooden  bridge  like  the  one  at  Bridgeport  is  allowed  to  go  without 
repainting  until  the  timbers  are  covered  with  a  dead  coating  aud 
the  paint  on  the  trusses,  bridge  house,  etc.,  shows  flakes  and  bare 
spots,  the  wood  will  have  deteriorated  in  many  places,  especially 
at  the  joints.  If  the  paint  is  renewed  with  sufficient  frequency, 
the  wood  is  preserved  and  the  bridge  is  kept  in  better  condition 
with  little  or  no  more  expense  than  is  needed  for  good  work  at 
longer  intervals.  The  draw  span  at  Bridgeport  shows  this  de- 
teriorated condition  in  certain  members,  due  to  lack  of  this  main- 
tenance. 

[1]  That  the  bridge  was  in  a  badly  deteriorated  condition  at 
the  time  of  its  acquisition  by  the  present  owners  appears  evident 
from  the  data  available.  In  a  former  toll-bridge  case  investi- 
gated, it  has  been  held  doubtful  by  the  Commission  whether  a 
utility  is  entitled  to  a  return  upon  the  cost  new  of  a  plant  in  the 
above  condition,  and  for  which  the  present  owners  could  not 

P.U.R.1915E. 
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have  paid  an  amount  approximating  the  Commission's  '^present 
value,"  if  reasonable  business  judgment  were  exercised. 

The  statement  that  "the  primary  basis  of  any  calculation  as  to 
the  value  .  .  .  must  be  the  money  actually  invested  by  the 
owners"  cannot,  it  is  believed,  be  interpreted  to  mean  that  when 
a  man  purchases  a  property  which,  due  to  peculiar  circumstances, 
is  in  a  precarious  situation,  for  an  amount  which  is  only  about 
one  quarter  its  appraised  value,  that  he  shall  be  limited  to  a 
return  upon  only  the  money  actually  paid  by  him  for  the  prop- 
erty, and  not  upon  a  reasonable  present  or  depreciated  value. 

The  figures  of  the  tentative  valuation  as  compiled  by  the  Com- 
mission have  been  carefully  analyzed  and  checked  on  a  thorough- 
ly balanced  basis,  and  there  seems  to  be  no  question  that  the  fair 
value  of  the  property  is  at  least  as  great  as  its  present  physical 
value.  Nor  can  the  fact  that  the  present  owners  paid  but  very 
little  for  the  property  when  the  same  was  purchased  in  any  man- 
ner compel  a  lower  valuation  under  the  provisions  of  the  law. 
All  the  property  used  and  useful  for  the  convenience  of  the  pub- 
lic must  be  valued  by  the  Commission.  The  law  says  nothing 
about  deducting  the  value  of  property  owned  by  the  company  but 
which  originally  cost  it  little  or  nothing.  This  Commission  has 
previously  discussed  this  point  in  a  number  of  decisions,  excerpts 
from  which  follow : 

"For  the  purposes  contemplated  here,  the  Public  Utilities  law 
does  not  inquire  into  the  manner  in  which  property  of  utility 
corporations  devoted  to  the  public  use  was  originally  obtained, 
whether  by  purchase  .  •  .  .  [or]  gift  ....  The 
law  simply  compels  the  Commission  to  value  this  property  and  to 
consider  this  valuation  in  taking  official  action  with  respect  to 
rates  and  service."  Tighe  v.  Clinton  Teleph.  Co.  3  Wis.  R.  C.  R. 
117-126  (1908). 

The  Commission  has  discussed  the  appreciation  element  in 
making  appraisals  in  the  following  citation : 

"As  the  cost  of  reproduction  of  a  plant  usually  plays  per- 
haps the  most  important  part  in  determining  its  value,  it  is  more 
than  likely  that  the  owners  would  have  to  bear  losses  in  case 
land  and  other  property  had  depreciated  instead  of  appreciated. 
It  would  seem  only  just  that  the  rule  should  work  both  ways. 

Appreciations  in  value  of  the  kind  in  question  •  •  .  are 
PU.T^.inir>]:  .-^o 


Digitized  by  V:iOOQIC 


GIO 


WISCONSIN  RAIL-ROAD  COMMISSION. 


generally  acknowledged  as  rightfully  belonging  to  the  owners  of 
the  property  which  has  thus  risen  in  value."  State  Journal 
Printing  Co.  v.  Madison  Gas  &  Electric  Co.  4  Wis.  R  C.  R.  501, 
579  (1910). 

As  evidence  of  the  fair  value  of  the  property  in  this  case,  the 
investment  made  by  the  present  owner  does  not  seem  to  be  con- 
trolling. 

Traffic  Study. 

To  make  a  proper  rate  adjustment  in  this  case,  it  is  necessary 
to  have  rather  definite  information  as  to  the  amount  and  character 
of  the  traffic  over  the  bridge.  The  traffic  census  should  determine 
the  kind  of  traffic  and  also  furnish  a  means,  if  possible,  of  esti- 
mating future  traffic. 

Records  kept  by  the  bridge  tender  which  show  the  number  of 
vehicles,  teams,  etc.,  passing  the  bridge  each  day,  have  been 
examined  for  one  year,  a  period  considered  long  enough  to  fu^ 
nish  dependable  data  for  this  investigation,  and  to  show  whether 
there  are  wide  variations  in  the  amount  of  traffic  from  day  to  day. 
An  examination  of  data  taken  from  the  record  for  the  two  weeks 
from  each  of  the  months  January^  April,  July,  and  October, 
1914,  shows  that  the  traffic  in  winter  is  much  lighter  than  in  the 
summer  in  certain  respects,  but  the  average  of  all  classes  remains 
about  the  same.  The  following  table  shows  the  summary  of  the 
principal  items  noted  in  this  analysis: 


Average  Per  Day. 

Average 
Per  Day 
Per  Year. 

Total  Est. 

Patrons 

(Year). 

Jan. 

Apr. 

July. 

Oct 

2  horse  vehicles . . 

Automobiles    

1  horse  vehicles . . 

Pedestrians    

Horse  and  rider.. 

Led  horses 

Swine    

14 
2 

2 

13 
1 

1 

71 
9 

4A 

1 

16 
3 

2i 

1 

12 
4 

1 

4,750 

1,800 

1,500 

400 

165 

130 

100 

300 

25 

10 

$2,375.00 

900.00 

375.00 

40.00 

41.25 

13.00 

3.00 

Cattle   

Motorcycles  

Bicycles    

.  •  • .  • 

15.00 
6.25 
1.00 

Ave.  daily  receipts 

$9.66 

$8.10 

$10.27 

$10.70 

.$9.71 

Total- 

-$3,769.60 

P.U.R.1015K. 
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In  general,  tv;o  horse  vehicles  make  up  about  59  per  cent  of  the 
vehicle  traffic,  and  automobiles  are  second  with  22  per  cent. 

[2j  Topographical  conditions  along  a  stream  like  the  Wiscon- 
sin vary  sufficiently  to  affect  greatly  the  bridge  problems  of  the 
different  parts  of  the  state,  so  that  the  traffic  data  and  expenses 
of  one  bridge  are  hardly  comparable  with  those  of  another.  The 
character  of  the  country  surrounding  Bridgeport  has  considerable 
influence  on  the  amount  of  traffic  crossing  the  bridge.  It  appears 
that  there  is  a  rough  or  rugged,  hilly  country  on  the  south  side  of 
,  the  river  and  a  hamlet  of  about  three  hundred  on  the  north.  In 
drawing  any  conclusions,  then,  regarding  the  traffic,  we  must  be 
guided  to  a  large  extent  by  the  geographical  location  of  the  bridge 
with  relation  to  its  patrons. 

Those  patrons  who  come  to  Bridgeport  only  five  or  six  times 
a  year  do  not  feel  like  buying  a  hundred  trip  ticket  at  $35.  It 
appears  probable  that  in  some  cases  throughout  much  of  the  terri- 
tory naturally  tributary  to  Bridgeport  residents  trade  at  other 
towns  for  the  reason  that  they  object  to  the  bridge  toll,  notwith- 
standing that  many  commodity  prices  are  lower  there  than  in 
near-by  towns.  Testimony  was  introduced  at  the  hearing  with 
regard  to  the  possible  increase  in  traffic  which  improved  and 
cheaper  service  would  bring.  It  was  asserted  by  respondent  that 
although  a  large  area  lying  south  of  the  Wisconsin  river  is  served 
by  this  bridge,  the  increase  in  traffic  from  this  section  alone,  by 
reason  of  such  reductions,  would  be  slight 

This  toll  bridge,  however,  is  on  the  "Lake-to-River  Road"  from 
Milwaukee  to  Prairie  du  Chien,  and  although  other  traffic  has 
'  remained  about  the  same,  showing  a  slight  increase  or  decline 
depending  upon  the  markets  and  the  crops  raised  and  the  general 
tone  of  business,  automobile  traffic  has  increased  somewhat  the^ 
past  year  according  to  statements  brought  out  at  the  hearing,  due 
to  the  use  of*  this  road  by  tourists.  This  main  line  trunk  road 
between  the  middle  west  and  eastern  points  which  is  now  prop- 
erly marked  for  tourist  traffic  will  undoubtedly  be  used  more  ex- 
tensively in  the  future  than  has  been  the  case  in  the  past.  With 
the  continued  improvement  of  this  road,  some  sections  of  which 
are  still  in  poor  condition,  this  route  will  undoubtedly  develop 
in  popularity,  though  not  as  greatly  as  other  routes  which  cross 

other  toll  bridges  in  the  south  central  part  of  the  state. 
P.U.R.1915E. 
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There  has  lately  been  a  movement  towards  the  building  of  a 
bridge  across  the  Wisconsin  river  at  Wauzeka.  The  attitude 
taken  there  towards  the  establishment  of  this  bridge  appears  to  be 
favorable,  as  such  a  proposed  bridge  would  result,  among  other 
things,  in  a  saving  of  several  miles  of  distance  over  bad  or  in- 
different roads  for  a  considerable  community.  The  respondent 
in  this  case  presented  a  statement  regarding  this  proposition, 
alleging  that  the  commercial  interests  of  Bridgeport  and  of  the 
toll  bridge  would  thus.be  materially  damaged.  This  proposed 
bridge,  if  built,  will  be  about  11  miles  above  Bridgeport,  and, 
would  undoubtedly  take  away  some  of  the  patronage  of  respond- 
ent's bridge.  Just  what  percentage  would  be  affected,  however, 
we  cannot  tell. 

Accidents. 

[3]  At  the  time  of  this  investigation  the  record  of  only  one 
personal  accident  claim  arising  from  the  use  of  the  bridge  could 
be  found.  This  occurred  in  1912,  during  the  period  Mr.  Bieloh 
owned  and  operated  the  toll  bridge.  This  claim  was  settled  for 
$200. 

Claims  against  bridge  companies  may  be  divided  into  three 
classes:  (a)  For  loss  or  damage  to  the  load  carried,  (b)  for  in- 
jury or  death,  and  (c)  for  damages  to  property.  Such  expenses 
which  may  occur  at  any  time  may  often  amount  to  a  substantial 
percentage  of  the  total  operating  expenses  of  the  bridge,  and  are 
expenditures  for  which  no  return  can  be  figured. 

The  Commission,  in  making  an  investigation  of  the  rates  of 
such  public  utility,  must  take  cognizance  of  the  probability  of 
damage  to  the  patrons  and  the  resultant  claims.  When  repairs 
are  being  made  to  the  bridge,  such  as  the  replacement  of  planks, 
guard  rails,  substructure,  etc.,  accidents  are  very  likely  to  happen, 
as  past  experience  has  proved  in  the  operation  of  many  such 
bridges. 

[4]  Of  accidents  to  the  bridge  itself  there  have  been  many. 

In  1906,  ^33  feet  of  the  pile  trestle  just  south  of  the  covered 

bridge  was  carried  out  by  ice,  requiring  an  expenditure  of  about 

$2,000.    The  draw  which  was  weakened  was  rebuilt  the  following 

year  at  a  cost  of  about  $1,700.    Mr.  Bieloh  further  reports  that 

during  his  ownership  at  every  period  of  high  water  it  cost  from 
P.U.R.19ir)E. 
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$200  to  $400  to  repair  grades.  Bank  protection  is  a  continual 
source  of  expense  for  upkeep.  Ice  breakers  must  be  replaced 
frequently,  or  more  serious  accidents  may  result  to  the  bridge. 
One  toll  bridge  in  the  state  was  partially  destroyed  by  a  tornado. 
A  covered  wooden  bridge,  too,  is  liable  to  the  further  hazard  of 
fire.  The  excessive  scouring  action  of  a  flood  may  undermine  the 
stone  piers.  Many  of  these  contingencies,  while  not  likely  to 
happen,  result  from  extraordinary  conditions  which  can  hardly 
be  foreseen,  and  must  be  given  some  consideration  in  determining 
the  rate  of  return  to  be  allowed. 

Complaint  is  made  by  respondent  that  at  various  times  patrons 
run  teams  across  the  bridge,  contrary  to  law,  disregarding  the 
signs  at  either  end  of  the  bridge,  which  call  attention  to  the 
penalty  for  driving  faster  than  a  walk.  Teams,  droves  of  sheep, 
cattle,  and  swine,  etc.,  if  crossing  on  the  nm  or  at  a  trot,  specially 
on  bridges  of  light  construction,  will  cause  the  same  to  vibrate 
much  more  than  if  the  passage  is  slow,  and  if  continued  may 
eventually  cause  the  collapse  of  the  structure.  The  theory  that 
much  damage  may  be  caused  by  fast  motor  traffic,  due  to  the 
impact  lent  by  the  bounding  motion  of  the  machine,  appears  well 
founded,  the  rolling  action  of  the  wheels  at  the  speed  now  em- 
ployed for  self-propelled  traffic  being  no  longer  true  rolling,  but 
more  in  the  nature  of  a  rhythmical  percussive  action,  the  wheels 
striking  the  roadway  at  regular  intervals.  This  is  especially  true 
when  passing  over  worn  planking.  The  impact  of  blows,  even 
when  lightly  dealt,  if  continued,  will  cause  intense  wave  deforma- 
tion, so  that  heavy  stresses  will  be  thrown  on  the  supporting 
members,  and  unless  they  are  sound,  and  even  then  the  chance  of 
rupture  remains,  disaster  may  result.  This  subject  is  too  im- 
portant to  be  lightly  regarded,  and  if  the  warning  posted  is  to  be 
of  any  value  it  should  be  heeded  by  all  patrons  of  the  bridge. 
Violators  should  be  prosecuted  notwithstanding  that  such  acts 
may  cause  much  personal  animosity. 

Respondent  holds  that  the  foregoing  hazard  should  be  con- 
sidered in  passing  upon  the  equitableness  of  the  toll  rates.  No 
report  is  at  hand  giving  the  safe  live  load  for  the  structure  at 

Bridgeport. 
P.U.R.1915E. 
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Income  Account. 

The  wide  variation  in  the  traffic  from  day  to  day  results  in  re- 
ceipts fluctuating  from  $1.50  to  $48  per  dieniy  while  the  receipts 
from  month  to  month,  however,  are  more  uniform,  the  average 
for  twenty-eight  months  having  been  $304.21. 

For  the  period  April  1  to  December  31,  1912,  the  total  receipts 
were  $2,727.40.  For  the  year  1913  the  receipts  totaled  $3,726.- 
69,  and  for  the  period  January  1  to  July  31,  1914,  they 
amounted  to  $2,063.83.  Redistributing  these  earnings  in  order 
to  get  two  complete  fiscal  years,  it  is  noted  that  for  the  year  ended 
June  30,  1913,  $3,697.63  toll  was  collected,  while  for  the  follow- 
ing year  ended  June  30,  1914,  $3,749.04  toll  was  collected,  the 
average  of  the  two  years'  receipts  being  $3,723.34. 

[5]  To  the  receipts  from  tolls  we  have  added  the  rental  value 
of  the  house  occupied  by  Mr.  Lathrop,  estimated  to  be  about 
$144  per  year.  It  is  necessary  to  have  a  dwelling  near  the  bridge 
for  the  accommodation  of  the  gateman  or  toll  master,  hence  this 
house,  although  detached,  is  considered  really  a  part  of  the  bridge 
property. 

The  annual  receipts  are  then  summed  up  about  as  follows: 

From  toUs    $3,723.34 

From  house    144.00 

From  telephone  lines — allowance  . . . .- 12.00 

$3,879.34 

A  representative  of  respondent  testified  that  the  company  can- 
not afford  to  reduce  the  toll  for  the  reason  that  it  is  compelled  to 
do  considerable,  work  upon  the  so-called  "Bridgeport  Hollow 
Road"  at  various  times  in  order  to  retain  traffic.  This  road,  it 
appears,  extends  around  the  foot  of  a  bluff,  and  being  usually 
neglected  by  the  township  through  one  end  of  which  it  passes,  it 
becomes  so  bad  that  it  is  almost  impassable,  cutting  off  traffic 
from  the  bridge.  It  is  true  that  bridge  officials  are  charged  with 
the  responsibility  of  providing  safe  traffic  arteries  both  on  the 
bridge  structure  and  its  approaches,  but  in  this  instance  it  ap- 
pears to  us,  however,  that  the  expense  incurred  for  this  work, 
although  small,  should  not  be  borne  by  the  respondent,  but  should 
be  paid  by  the  town.  A  compromise,  however,  has  now  been 
effected  by  the  interested  parties,  so  that  each  will  stand  a  part 

of  the  e;cpense  of  putting  this  road  in  good  condition, 
P.U.R.1915E. 
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The  waterway  traflSc  does  not  at  present  require  the  opening 
and  closing  of  the  draw  of  this  bridge.  It  is  doubtful  if  the 
mechanism  of  the  draw  under  present  conditions  will  be  used  as* 
often  as  once  a  year,  so  that  no  delay  to  vehicle  traflBc  by  oper- 
ation of  this  equipment  is  anticipated.  Delay  due  to  other  causes 
is  discussed  later. 

Expenses. 

For  various  reasons  the  Commission  has  not  until  this  time 
formulated  annual  report  blanks  for  such  toll-bridge  utilities  as 
are  now  included  under  the  jurisdiction  of  the  Commission,  and 
hence  we  have  no  reported  expenses  available.  Such  expenses  as 
have  been  noted  cannot  be  accepted  for  purposes  of  this  case 
without  being  tested  very  carefully  in  accordance  with  the  experi- 
ence of  other  companies  somewhat  similarly  situated,  or  with 
other  data  bearing  upon  the  situation.  Unfortunately  the  greater 
portion  of  the  data  at  hand  is  so  incomplete  that  it  is  practically 
impossible  to  estimate  expenses  with  any  degree  of  assurance  as 
to  the  accuracy  of  the  results. 

One  man  is  employed  to  collect  tolls  during  the  day,  and  Mr. 
Lathrop  attends  to  such  duties  at  night.  The  annual  operating 
expenses  as  estimated  from  such  data  as  we  have  available  are  ap- 
proximately as  follows : 

Expenses. 

Oatem^n    $1,095.00 

Liglito     18.25 

Maintenance    500.00 

Instu-ance    37.50 

Total  above  $1,650.75 

[6]  To  the  above  expenses  must  be  added  allowances  for  taxes, 
depreciation,  and  interest  on  the  investment.  Testimony  pre- 
sented at  the  hearing  held  in  connection  with  this  case  indicates 
that  the  taxes  will  amount  to  about  $75  per  year.  The  composite 
life  of  the  property  is  estimated  at  twenty-five  years.  Adequate 
allowance  for  depreciation  will  not  be  less  than  $1,050  per  year, 
Tehich  appears  conservative  when  consideration  is  given  to  the 
fact  that  contingencies  and  losses  due  to  extraordinary  causes 
may  occur  at  any  time. 

Kespondent  submitted  an  estimate  of  the  annual  operating  ex- 
penses of  the  bridge  property,  diflPering  in  certain  particulars 
F.U.R.1915E. 
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from  the  Commission's  statement.     Respondent's  exhibit  is  as 
follows : 

Annual  Operating  Expenses. 

Two  toll  men  $1,095.00 

Repairs   500.00 

Insurance    37.50 

Total  above $1,632.50 

Taxes    $     75.00 

Sinking  fund  for  rebuilding    .1,000.00 

Interest  (S%  on  $7,000)    560.00 

Total  expenses   $3,267.50 

Respondent's  estimated  annual  receipts  $3,650.00 

expenses     3,267.50 

*     Excess  of  estimated  receipts  over  expenses   $382.50 

[7]  The  average  amount  available  for  interest  and  profit 
under  the  Commission's  estimate  is  about  $1,052  per  year  when 
we  do  not  take  into  consideration  an  allowance  for  general  super- 
vision. The  rate  of  return  upon  a  reasonable  earning  value  of 
the  property  of  $23,000  is  only  4.6  per  cent,  assuming  $1,052 
available  for  this  jhirpose.  Such  a  return  of  4.6  per  cent  on  a 
valuation  of  $23,000  cannot  be  called  excessive,  especially  when 
it  is  considered  that  the  amount  available  for  interest  and  profits 
is  partly  a  matter  of  estimate.  Throughout  the  period  of  the  life 
and  development  of  enterprises  such  as  this  toll  bridge,  great 
risks  have  been  incurred.  Probably,  viewing  the  past  and  con- 
sidering both  the  failures  and  successes  of  such  enterprises,  the 
capital  invested  has  received  a  smaller  total  profit  than  in  the 
average  of  mercantile,  commercial^  manufacturing,  or  trading 
enterprises. 

Money  loaned  on  real  estate  in  the  vicinity  of  this  bridge 
brings  from  6  per  cent  to  7  per  cent  on  the  very  best  of  security, 
hence  a  return  on  bridge  property,  taking  into  consideration  the 
dangers  connected  with  it,  of  less  than  this  amount  cannot  be 
considered  excessive.  Taking  into  account  the  hazard  of 
wooden-bridge  construction  and  the  possibility  of  failure  due  to 
ice,  floods,  fire,  etc.,  and  the  contingencies  of  operation  and  main- 
tenance for  the  risk  involved,  such  a  return  as  respondent  is  now 
receiving  is  inadequate. 

That  such  bridges  as  the  one  we  are  concerned  with  in  this  case 
have  been  one  of  the  great  factors  in  the  development  of  certain 

P.U.R.1016E. 
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sections  of  this  country  cannot  be  disputed.  There  are  extensive 
sections  of  this  state  which  require  the  services  of  such  com- 
panies, and  which,  without  them,  would  be  at  a  great  disad- 
vantage as  compared  with  more  favorably  situated  sections. 

[8]  An  examination  of  the  rate  schedule  shows  two  discrepan- 
cies which  would  seem  to  require  some  change.  Public  stock 
buyers,  now  allowed  to  pass  free  of  charge,  must  be  assessed  the 
regular  rates.  The  rural  mail  routes  ought  to  be  assessed  either 
the  single  horse  vehicle  rate  or  team  rate,  unless  a  yearly  contract 
basis  open  to  all  users  is  agreed  upon.  Rural  mail  contracts 
usually  contain  a  statement,  it  appears,  as  follows :  "Acceptance 
of  this  proposal  is  effective  from  the  date  of  it,  and  the  rate 
named  will  be  continued  in  force  until  changed  or  the  service  is 
discontinued.'^ 

In  determining  a  schedule  of  charges  to  meet  the  needs  of  a 
toll  bridge,  and  to  obtain  them  from  those  who  are  largely  re- 
sponsible for  the  greatest  wear  and  tear,  it  may  be  that  a  general 
and  graduated  axle-weight  tax,  to  apply  to  all  vehicles,  might  be 
formulated.  In  the  instant  case,  however,  the  absence  of  a  traffic 
survey  made  for  the  purpose  of  securing  the  necessary  data  upon 
upon  which  to  base  such  rates,  has  precluded  the  introduction  of 
such  a  schedule. 

While  it  is  not  believed  equitable  to  make  any  material  hori- 
zontal reduction  in  rates  at  this  time,  it  appears  to  the  Commis- 
sion that  some  consideration  might  be  given  to  the  use  of^ 
multiple  trip  tickets.  The  scale  of  prices  for  different  classes  of 
consumers  at  Bridgeport,  however,  does  not  appear  unreasonably 
adjusted.  The  following  table  suggests  a  number  of  multiple 
trip  tickets  which  it  might  be  advisable  to  issue.  This  outline 
is,  however,  only  tentative,  as  much  of  the  necessary  data  to  sub- 
stantiate the  establishment  of  such  rates  is  not  available,  and  we 
do   not  believe  we  should  order  the  establishment  of  multiple 

ticket  rates  except  as  stated  in  the  order ; 
P.U-R.1910E. 
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Itultiple  Ticket  Rates. 


1 

Aatomoblle 
Two  Horse  VeblcIeB 

Motor  Cycles 

One  Horse  Vehicles 

Horse  and  Bider 

Bicycle 
Led  Horse 

Rate 

One 

Rate 

One 

Rate 

One 

T^ket 

Way 

Total 

T^ot 

Way 

Total 

T^et 

Way 

Total 

Rate 

Coat. 

Rate 

Cost. 

Rate 

Cost 

Cts. 

CtB. 

Ct8. 

Cts. 

Cts. 

Cta. 

100    Round    Trip 

Tickets    .... 

35# 

'^ 

185.00 

20 

10 

$20.00 

_ 

_ 

_ 

50       •• 

37 

1S.50 

21 

101 

10.60 

.«. 

_ 

_ 

25       •* 

40 

» 

10.00 

22 

11 

6.50 

18 

9 

14.50 

10       " 

45 

221 

4.S0 

24 

12 

2.40 

1 

50 

25 

.50 

25 

124 

.25 

20 

10 

.3D 

Service. 

Complaint  has  been  made  that  the  service  is  poor,  due  to  the 
gate  being  frequently  closed  and  the  operator  not  at  hand.  Off- 
setting this  complaint  is  a  statement  by  an  equal  number  of 
patrons,  alleging  that  service  has  been  satisfactory.  Our  in- 
vestigation discloses  few  delays  due  to  absence  of  the  operator. 

The  tolls  are  collected  at  the  north,  or  Bridgeport,  end  of  the 
bridge.  As  noted,  one  man  is  employed  to  collect  tolls,  and  he  is 
on  duty  about  ten  hours  per  day.  Mr.  Lathrop  or  his  son  collects 
the  toll  when  the  gateman  is  off  duty.  The  regular  gateman, 
when  there  are  trains  at  the  railway  station,  closes  the  gate  and 
sometimes  helps  the  agent,  as  it  is  impossible  to  cross  the  bridge 
when  trains  are  in,  due  to  the  fact  that  .the  railroad  passes  in 
front  of  the  Bridgeport  end  of  the  bridge,  effectually  blocking 
all  passage.  It  appears  that  on  an  average  about  16  trains  a  day 
pass  this  point,  the  majority  of  which  stop,  so  that  as  a  matter  of 
safety  the  gate  must  be  kept  closed.  This  procedure,  we  believe, 
should  be  continued. 

In  certain  instances  the  occasional  absence  of  the  bridge  tender 
from  his  post,  usually  in  the  early  morning  or  in  the  evening, 
causes  some  slight  delay  to  the  traffic.  At  night  the  usual  prac- 
tice is  to  close  the  gate  from  which  a  pull  wire  leads  to  a  bell  at 
Mr.  Lathrop's  house.  Any  one  who  wishes  to  pass  may  either 
ring  the  bell  or  call  out.  As  arranged  at  present  the  pull  wire 
IS  not  readily  found,  and  there  is  no  sign  advising  strangers  of 
the  proper  procedure  at  night.  Most  people,  it  appears,  call 
instead  of  ringing.  Mr.  Lathrop  maintains  that  at  night  the 
noise  of  vehicles  crossing  the  bridge  from  the  south  always 

awakens  bim,  so  that  be  is  able  to  reach  the  gate  almost  as  soon 
P.U.R.1916E. 
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as  the  vehicle  itself.    No  order  regarding  service  appears  neces- 
sary. 

It  is  therefore  ordered  that  the  respondent,  the  Bridgeport  Toll 
Bridge  Company,  shall  establish  and  place  in  effect  the  follow- 
ing multiple  trip  ticket  rates  open  to  all  patrons  desiring  to  use 
such  tickets. 


Automobile 

2  Horse 

Vehicle. 

Rate. 

Motor  Cycle, 

1  Horse  Vehicle 

Horse  and 

Rider. 

Rate. 

Bicycle, 

Led  Horae. 

Rate. 

Pedestrian. 
Rate. 

200  Round  Trip  Ticket 
100       "          "         ** 

$60.00 
35.00 
20.00 
11.25 

$20.00 

10.50 

5.50 

50       "         "         ** 

25       M          «.         « 

$4.50 

$1.25 

It  is  further  ordered  that  all  other  rates  remain  as  at  present, 
except  that  discrimination  must  be  discontinued. 

This  order  shall  take  effect  and  be  in  force  on  and  after 
October  1st,  1915. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson^  Walter  Alexander,  Commissioners, 


WISCONSIN   RAILROAD   COMMISSION. 

CITY  OF  GREEN  BAY 

V. 

BAY  SHORE  STREET  RAILWAY  COMPANY  et  al. 

Bates  —  Street  railwaya  —  Tratmfers. 

1.  Two  street  railway  companies  operating  within  a  city  were 
ordered  to  establish  a  joint  fare  of  5  cents  for  the  transportation  of 
passengers  within  the  city  limits,  by  giving  and  honoring  free  transfers, 
upon  a  finding  by  the  Commission  of  a  public  need  for  free  transfers, 
and  that  such  requirement  would  not  so  unduly  reduce  the  earnings  of 
the  companies  as  to  be  unjust  to  them  or  as  to  be  against  the  public 
interest. 

Bates '^  Street  railufaya -- Apportionment  of  revenues  arising  from 
carrying  transfer  passengers, 

2.  Upon  directing  the  establishment  of  a  joint  6  cent  fare  with- 
in the  city  limits,  by  giving  and  honoring  free  transfers  by  the  two 

P.U.R.1915E. 
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street  railway  companies  operating  in  the  city,  the  CommisBion  or- 
dered that  the  entire  fare  receipts  from  transfer  passengers  should 
be  given  to  the  one  company  upon  finding  that  the  average  distance 
traveled  on  its  lines  by  transfer  passengers  would  be  much  greater, 
and  that  the  maximum  distance  a  transfer  passenger  could  ride  on 
the  line  of  the  other  company  was  about  five  blocks;  that  it  is  not  re 
quired  by  its  franchise  to  furnish  free  transfer  privileges  while  the 
other  company  is  required  to  do  so;  and  that  it  furnishes  the  power, 
equipment,  operators,  etc.,  for  the  operation  of  the  other  company 
for  a  compensation  that  is  barely  adequate  to  cover  the  cost  of  the 
service  rendered,  and  that  the  award  of  the  entire  transfer  fare  re- 
ceipts would  tend  to  equitably  adjust  matters. 

[August  20,  1915.] 

Petition  by  the  City  of  Green  Bay  for  the  establishment 
of  a  joint  5  cent  fare  within  the  city  limits  by  two  street  rail- 
way companies  operating  in  the  city  by  giving  and  honoring 
free  transfers  over  the  lines  of  the  other  company;  order  grant- 
ing the  establishment  of  snch  rate  and  awarding  the  entire  fare 
receipts  from  transfer  passengers  to  one  company. 

By  the  Commission:  The  petition  in  this  matter  was  filed 
by  the  common  council  of  the  city  of  Green  Bay,  by  Wm.  Cook, 
city  attorney,  June  21,  1915.  The  prayer  of  the  petition  is  in 
substance  that  the  Commission  order  the  respondent  companies, 
each  of  which  operates  a  street  railway  within  the  city  of  Green 
Bay,  to  establish,  by  the  giving  of  free  transfers,  a  joint  fare 
of  5  cents  for  the  transportation  of  passengers  within  the  city 
limits. 

The  petition  alleges,  more  fully,  that  the  Wisconsin  Public 
Service  Company  is  a  corporation  operating  street  cars  on  Main 
street  and  other  streets  in  the  city  of  Green  Bay.  That  the 
Bay  Shore  Street  Railway  Company  is  a  corporation  operating 
a  street  railway  line  in  the  city  of  Green  Bay  from  the  inter- 
section of  Twelfth  and  Main  streets,  where  it  connects  with  the 
line  of  the  Wisconsin  Public  Service  Company,  northerly  along 
Twelfth  street  to  the  city  limits,  a  distance  of  about  five  blocks, 
and  thence  for  about  a  mile  and  a  half  beyond  the  city  limits 
to  a  summer  resort  known  as  Bay  View  Beach. 

That  the  common  council  of  the  city  of  Green  Bay,  on  Jan- 
uary 18,  1909,  adopted  an  ordinance  granting  an  indeterminate 
permit  to  the  Bay  Shore  Street  Railway  Company  to  construct 
P.U.R.1915E. 
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and  operate  such  street  railway,  and  that  the  said  company  did 
construct  and  is  operating  such  street  railway.  That  by  the 
ordinance  the  Bay  Shore  Street  Railway  Company  is  required 
to  operate  on  an  hourly  schedule  from  May  15th  to  September 
15th  of  each  year.  That  among  other  matters  contained  in  the 
ordinance  of  January  18,  1909,  there  is  the  following  provision : 

"Section  12.  The  said  Bay  Shore  Street  Railway  Company 
shall  charge  a  5  cent  fare  on  its  line  to  and  from  Bay  Beach, 
except  that  persons  taking  the  oars  of  said  company  at  any 
place  within  the  city  limits,  and  going  to  any  other  point  within 
the  city  limits,  will  be  given  a  transfer  to  the  Green  Bay  Trac- 
tion Company's  line,  and  persons  taking  the  cars  of  the  Green 
Bay  Traction  within  the  limits  of  said  city  and  going  to  any 
point  on  this  company's  line  within  the  city  limits  will  be  given 
a  transfer  by  said  traction  company  to  the  cars  of  said  Bay 
Shore  Street  Railway  Company  without  extra  charge."  That 
the  Wisconsin  Public  Service  Company  has  succeeded  to  the 
Green  Bay  Traction  Company  named  in  the  ordinance. 

That  the  cars  of  the  Bay  Shore  Street  Railway  Company 
have  been  operated  since  May  15,  1915,  but  that  neither  com- 
pany has  issued  transfers  in  accordance  with  the  provisions  of 
the  ordinance.  That  the  section  of  the  city  along  the  line  of  the 
Bay  Shore  Street  Railway  Company  is  quite  thickly  populated, 
that  many  of  the  residents  of  this  section  work  at  places  reached 
by  the  lines  of  the  Wisconsin  Public  Service  Company,  and 
that  such  persons  would  be  greatly  convenienced  by  transfers 
between  these  lines.  That  irrespective  of  the  ordinance  quoted. 
the  lines  of  the  respondent  companies  are  so  closely  connected 
that  passengers  should  be  permitted  to  ride  anywhere  within 
the  city  over  either  or  both  lines  for  the  sum  of  5  cents,  and  that 
the  refusal  of  respondent  companies  to  issue  transfers  to  such 
passengers  is  unreasonable  and  unjust. 

No  formal  answer  was  filed. 

There  appeared  to  be  no  dispute  between  the  parties  as  to  the 
facts,  nor  any  desire  on  the  part  of  respondents  to  contest  the 
issuing  of  such  order  as  the  Commission  might  deem  proper  in 
the  premises,  and  as  the  parties  desired  to  avoid  the  necessity  of 
a  hearing  and  desired  to  expedite  the  issuing  of  an  order  in 
F.U.R.1915E. 


Digitized  by  V:iOOQIC 


622  WISCONSIN  RAILROAD  COMMISSION. 

the  matter,  they  all  joined  in  waiving  a  bearing  and  submitting 
a  stipulation  of  facts. 

The  stipulation,  in  addition  to  substantiating  the  matters  set 
forth  in  the  petition,  stated  among  other  things  that  the  line  of 
the  Bay  Shore  Street  Railway  Company  was  constructed  under 
the  provisions  of  the  ordinance  of  January  18,  1909,  heretofore 
noted,  but  that  the  Wisconsin  Public  Service  Company  never 
consented  to  the  passage  of  the  ordinance,  nor  was  it  consulted 
by  the  city  in  regard  to  any, invasion  of  its  rights  by  the  pas- 
sage of  the  ordinance. 

It  was  further  stipulated  that  the  rendering  of  reasonably 
adequate  service  by  the  Bay  Shore  Street  Railway  Company 
required  that  passengers  of  such  railway  riding  wholly  witliin 
the  city  limits  should  be  given  transfers  permitting  a  ride  any- 
where within  the  city  for  the  sum  of  5  cents,  and  that  transfers 
should  be  issued  and  honored  by  each  of  respondent  companies 
to  and  from  passengers  riding  wholly  within  the  limits  of  the 
city  of  Green  Bay  in  continuous  passage. 

[1]  The  question  is  therefore  presented  whether  the  Com- 
mission should  order  the  giving  and  honoring  of  free  transfers 
by  the  respondent  companies,  so  that  passengers  desiring  to  ride 
wholly  within  the  limits  of  the  city  of  Green  Bay  on  the  street 
railway  lines  of  the  respondent  companies  may  do  so  for  a  single 
fare  of  5  cents.  The  situation  is  similar  to  that  presented  in 
the  case  of  Neenah  v.  Wisconsin  Traction,  Light,  Heat  &  P. 
Co.,  6  Wis.  R.  C.  R.  398  (1911).  In  that  case  the  Commission 
ordered  the  establishment  of  a  joint  5  cent  fare.  The  reason- 
ing there  advanced  in  the  main  applies  here.  In  the  present 
proceeding,  further,  the  respondents  recognize  the  public  need 
for  free  transfers,  and  do  not  desire  to  contest  their  establish- 
ment if  the  Commission  should  consider  it  to  be  desirable. 

Without  entering  in  any  detail  into  an  examination  of  the 
effect  of  such  a  transfer  privilege  on  the  financial  condition  of 
respondents,  it  may  be  stated  that  there  is  no  appearance  that 
it  would  so  reduce  the  earnings  of  the  companies  as  to  be  unjust 
to  them  or  as  to  be  against  the  public  interest. 

It  is  therefore  the  opinion  of  the  Commission  that  the  re- 
spondent companies,  having  refused  and  neglected  to  grant  and 
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honor  free  transfers  good  for  a  continuous  ride  anywhere  with- 
in the  city  of  Green  Bay^  should  be  required  to  so  do. 

With  the  establishment  of  the  transfer  privilege,  the  question 
arises  of  how  the  fares  collected  from  passengers  using  transfers 
shall  be  apportioned  between  respondent  companies.  By  the 
stipulation  of  the  parties  the  Commission  is  requested  to  provide 
for  such  apportionment  in  case  the  petition  for  the  transfers 
should  be  granted. 

[2]  The  stipulation  represents,  as  noted,  that  the  Bay  Shore 
Street  Railway  Company  was  constructed  under  an  ordinance 
requiring  free  transfers,  but  that  the  Wisconsin  Public  Service 
C(»npany  never  consented  to  such  ordinance.  The  stipulation 
further  states  that  the  respondent  Bay  Shore  Street  Railway 
Company  is  without  electric  power  to  operate  its  line,  and  that 
it  has  not  sufficient  equipment  or  employees  to  render  adequate 
service  to  the  public,  and  that  in  view  of  these  facts,  out  of 
deference  to  public  opinion,  the  Wisconsin  Public  Service  Com* 
pany  has  entered  into  a  contract  with  the  Bay  Shore  Street  Rail- 
way Company,  a  copy  of  which  is  annexed  to  the  stipulation,  to 
furnish  the  latter  with  power,  equipment,  operators,  etc.  The 
stipulation  continues  that  the  consideration  provided  by  this 
contract  to  be  paid  to  the  Wisconsin  Public  Service  Company 
for  such  services  is  barely,  if  at  all,  adequate  to  cover  the  cost 
of  the  service  rendered,  and  that  it  leaves  little  or  no  profit  to 
the  Wisconsin  Public  Service  Company.  It  is  stipulated  that, 
in  view  of  these  services  rendered  by  the  Wisconsin  Public  Serv- 
ice Company  for  such  small  compensation,  and  of  the  franchise 
requirements  under  which  the  Bay  Shore  Street  Railway  Com- 
pany was  constructed,  if  the  Commission  should  order  the  giving 
of  transfers  it  would  only  be  just  that  the  Bay  Shore  Street  Rail- 
way Company  should  carry  passengers  transferred  from  -the 
Wisconsin  Public  Service  Company  without  charge  therefor, 
and  that,  on  the  other  hand,  the  latter  company  should  be  paid 
5  cents  by  the  Bay  Shore  Street  Railway  Company  for  every 
passenger  transferred  from  said  company  and  carried  by  the 
Wisconsin  Public  Service  Company. 

The  apportionment,  between  the  carriers  concerned,  of  reve- 
nues arising  from  the  carrying  of  transfer  passengers,  is  pri- 
marily a  matter  for  the  carriers  to  settle,  and  in  the  absence  of 
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an  appearance  that  the  public  interest  is  adversely  affected  the 
wishes  and  beliefs  of  the  carriers  should  be  respected.  Both 
companies  herein  concerned,  and  the  petitioner,  have  stipulated 
that  in  their  belief  the  Wisconsin  Public  Service  Company  now 
receives  barely  adequate  compensation  from  the  Bay  Shore 
Street  Railway  Company  for  services  rendered  to  the  latter,  and 
they  all  agree  in  advising  that  the  fares  be  apportioned  with  the 
view  of  remedying  this  situation. 

An  investigation  of  the  terms  of  the  contract  between  respond- 
ents, and  of  other  facts  connected  therewith,  leads  us  to  believe 
that  the  compensation  provided  to  be  paid  to  the  Wisconsin 
Public  Service  Company  for  its  services  to  the  Bay  Shore  Street 
Railway  Company  may  well  be  as  contended  above.  The  sug- 
gested apportionment  of  fare  receipts  would  undoubtedly  tend 
to  remedy  this  situation.  It  should  also  be  noted  in  support  of 
the  suggested  division  of  fare  receipts  that  the  maximum  dis- 
tance a  transfer  passenger  could  ride  on  the  line  of  the  Bay 
Shore  Company  is  but  about  five  blocks,  and  the  average  ride 
would  be  less,  while  the  average  distance  traveled  on  the  lines 
of  the  Wisconsin  Public  Service  Company  would  probably  be 
very  much  greater  than  this.  For  the  reasons  urged,  and 
others,  it  will  be  ordered  that  the  entire  fare  receipts  from  trans- 
fer passengers  shall  be  given  to  the  Wisconsin  Public  Service 
Company. 

It  is  therefore  ordered  that  the  Bay  Shore  Street  Railway 
Company  and  the  Wisconsin  Public  Service  Company  discon- 
tinue their  present  practice  of  each  charging  a  fare  of  5  cents 
for  one  continuous  passenger  ride  wholly  within  the  city  limits 
of  the  city  of  Green  Bay  on  the  street  railway  lines  of  both  com- 
panies, and  that  they  substitute  in  place  thereof  a  system  of 
transfers  whereby  any  passenger  taking  the  cars  of  either  com- 
pany at  any  place  within  the  said  city  limits  shall,  upon  the 
payment  of  a  6  cent  fare,  be  entitled  to  a  continuous  ride  any- 
where within  the  said  city  limits  over  the  lines  of  both  respond- 
ent companies. 

It  is  further  ordered  that  the  Wisconsin  Public  Service  Com- 
pany retain  the  full  amount  of  all  fares  received  by  it  from 
passengers,  to  whom  it  shall  issue  transfers  as  herein  ordered, 
and  that  the  Bay  Shore  Street  Railway  Company  shall  pay  to 
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the  Wisconsin  Public  Service  Company  the  sum  of  5  cents  for 
every  transfer  issued  by  the  Bay  Shore  Street  Eailway  Com- 
pany and  honored  and  accepted  by  the  Wisconsin  Public  Service 
Company. 

The  respondents  shall  comply  with  this  order  within  twenty 
days  after  service  thereof. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jabkaon,  Walter  Alexander,  Commissioners. 


NEW  JERSEY   COURT   OF  ERRORS  AND  APPEAI^S. 

CITY  OP  PASSAIC 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS  et  al. 

CITY  OP  PATERSON 

t;. 

BOARD  OP  PUBLIC  UTILITY  COMMISSIONERS  et  al. 

(—  N.  J.  — ,  95  Ati.  127.) 

Oereiorarl  —  CTcM  ~  Bale  order  ^Review  on  merits. 

1.  Certiorari  is  the  proper  remedy  of  municipalities  to  obtain 
relief  from  an  order  of  the  Public  Utility  Commission  fixing  the  rate 
to  be  charged  the  public  for  gas,  where  they  claim  that  the  rate  fixed 
is  too  high;  and  the  court  should  determine  the  question  on  the 
merits. 

Appeal  and  review '^Reveraal^  When  remand  unnecessary. 

2.  Upon  the  reversal  of  a  judgment  dismissing  the  petition  of  a 
city  in  certiorari  to  review  the  order  of  a  Public  Service  Commission 
upon  the  ground  that  certiorari  was  not  the  proper  remedy;  it  is  not 
necessary  to  remand  the  case  to  the  lower  court  for  findings  of  fact,  if 
the  petition  of  the  city  alleging  that  the  rates,  fixed  were  too  high 
was  heard  together  with  a  petition  of  the  gas  company  that  the  same 
rates  were  too  low,  and  the  court  thereupon  made  findings  of  fact 
which  revealed  its  view  that  the  rate  was  substantially  correct  on  both 
sides. 

Valuation '^Capitalized  earnings  as  basis. 

3.  A  Commission,  in  allowing  in  a  rate  case  a  return  of  8  per 
cent  upon  a  certain  valuation,  does  not  really  fijc  a  higher  valuation 
because  of  the  fact  that  the  income  produced  by  the  8  per  cent  re* . 
turn  will  be  capitalized  in  the  public  markets  at  5  per  cent  in  dealing 
with  securities,  where  the  5  per  cent  capitalization  is  based  on  an  un- 
reguUiled  rate. 

[June  21,  1915.1  • 
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Eeheasinq  on  appeal  by  municipalities  from  a  judgment  of 
the  Supreme  Court  dismissing  their  writs  of  certiorari  as  not 
being  the  proper  remedy  to  obtain  relief  from  an  order  of  a 
Public  Utilities  Commission  fixing  the  rates  to  be  charged  the 
public  for  gas  by  a  public  utility  company;  judgment  reversed 
and  order  affirmed  on  the  certiorari  prosecuted  by  the  cities. 

The  judgment  of  the  supreme  court  afltening  the  order  on  a 
writ  of  certiorari  prosecuted  by  the  utility  was  affirmed  on  a 
rehearing  on  the  appeal  by  the  utility,  —  N.  J.  — y  L.R.A.  — , 
ante,  251,  94  Atl.  634.  For  former  opinion  on  which  rehearings 
were  given,  see  —  N.  J.  — ,  L.R.A.  — ,  92  Atl.  606. 

Appearances:  George  L.  Record  (Edward- F.  Merry  and 
Albert  0.  Miller,  Jr.,  on  the  brief)  for  appellants;  Frank  Ber- 
gen and  Thomas  N.  McCarter  (Robert  H.  McCarter  and  R.  V. 
Lindabury,  on  the  brief)  for  appellees. 

Per  Curiam: 

The  decision  rendered  on  the  appeal  of  the  Public  Service  Gas 
Company,  affirming  the  judgment  of  the  supreme  court  for  the 
reasons  stated  in  the  opinion  of  that  court  (84  N.  J.  L.  463, 
87  Atl.  651),  closes  the  record  before  us  upon  the  writ  of  cer- 
tiorari sued  out  by  that  company. 

[1]  Two  other  records,  however,  are  still  before  us  for  dis- 
position in  this  litigation.  They  embody  the  judgments  of  the 
supreme  court  dismissing  the  writs  of  certiorari  sued  out  by  the 
cities  of  Paterson  and  Passaic,  and  the  appeals  from  the  judg- 
ment of  dismissal  in  each  case.  The  claim  of  these  cities  in 
those  cases  was  that  the  rate  fixed  by  the  Board  was  unreason- 
ably high;  the  gas  company,  resisting  this,  maintained  that  it 
was  not.  The  supreme  court,  as  will  appear  by  its  reported 
opinion,  refused  to  consider  this  question  on  the  merits,  taking 
the  view  that  the  only  form  of  action  was  mandamus,  and  that 
even  that  remedy  was  inapplicable,  as  it  would  amount  to  dic- 
tating in  advance  to  an  inferior  tribunal  what  judgment  it 
should  pronounce.  84  N.  J.  L,  465,  On  the  former  hearing 
we  assented  to  that  view.  Further  consideration  leads  us  to  the 
conclusion  that  it  was  a  mistaken  one. 

When  the  litigation,  consisting  of  three  separate  actions,  is 
analyzed,  it  will  appear  that  the  gas  company  on  the  one  hand, 
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in  its  suit,  challenged  the  determinatioii  of  the  Board  as  haviug 
fixed  an  unjust  and  unreasonable  rate  in  that  it  was  too  low; 
while  the  two  cities,  in  their  separate  and  independent  actions^ 
challenged  it  as  fixing  a  rate  claimed  by  them  to  be  unjust  and 
unreasonable  in  that  it  was  too  high.  Each  party  was  entitled 
to  a  formal  determination  of  the  claim  advanced  by  it  The 
judgment  on  the  claim  of  the  gas  company  in  its  suit  was  no  ad- 
judication of  the  claim  of  the  cities  in  their  suit.  Their  posi- 
tion will  be  made  clearer  if  it  be  assumed  that  the  gas  company 
had  accepted  the  rate  fixed  by  the  Board.  Looking  at  the  history 
of  the  litigation,  we  find  that  the  company  was  charging  a  rate 
fixed  by  itself;  the  cities  complained  to  the  Board  that  it  was 
much  too  high  to  be  just  and  reasonable.  The  Board  awarded 
part  of  their  claim  and  denied  the  rest.  They  were  then  in  the 
position  of  a  plaintiff  who  has  obtained  judgment  for  part, 
but  not  all,  of  what  he  claimed,  and  is  legally  aggrieved  by  a 
denial  of  the  remainder.  They  were  as  much  entitled  to  chal- 
lenge the  determination  of  the  Board  as  if  it  had  sustained  the 
company's  rate  without  modification.  We  think,  therefore,  that 
the  supreme  court  should  have  judicially  determined  the  cases 
presented  by  the  writs  of  the  cities  on  their  merits;  and. if  it 
adjudged  the  rate  not  unreasonably  high,  it  should  have  af- 
firmed the  order  on  the  writs  of  the  cities ;  if  it  found  that  the 
rate  in  fact  was  unreasonably  high,  its  duty  was  so  to  declare, 
and  to  set  aside  the  determination  of  the  Board,  at  least  so  far 
as  it  involved  a  finding  that  the  90-cent  rate  was  not  too  high, 
and  remand  the  matter  to  the  Board  for  further  hearing  and 
determination. 

[2]  The  question  remains  as  to  the  disposition  of  the  present 
appeals.  Our  view  being  that  the  dismissals  by  the  supreme 
court  were  erroneous,  the  judgments  on  the  city  writs  "must  be 
reversed ;  and  if  the  supreme  court  had  not  considered  the  facts 
and  expressed  its  views  fully  thereon,  it  might  perhaps  be  neces- 
sary to  remand  the  case  to  that  court  to  the  end  that  it  should 
find  the  facts,  as  in  the  first  instance  it  should  do*  But  in  the 
present  litigation,  taken  as  a  whole,  the  facts  have  all  been 
found.  The  petitions  of  the  cities  were  heard  and  decided  to- 
gether by  the  Utilities  Board ;  the  certioraris,  three  in  number, 
were  heard  and  decided  together  by  the  supreme  court;  and, 
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having  before  us  tiie  opinion  of  that  court  in  \vliich  the  facts  are 
fully  found  for  the  purpose  of  the  ccmipany^s  certiorari,  it 
would  be  a  work  of  supererogation  and  a  waste  of.  time  to  re- 
quire that  court  to  repeat  what  it  has  previously  found  on 
precisely  the  same  evidence  in  a  cause  to  which  these  same 
litigants  are  parties.  We  therefore  treat  the  findings  of  the 
supreme  court  for  the  determination  of  the  gas  company's  case 
as  its  findings  in  the  cases  now  before  us. 

Turning,  then,  to  the  opinion  of  the  supreme  court,  it  will  be 
seen  that  that  court  considered  somewhat  exhaustively,  and  pro- 
nounced its  finding  of  the  facts  involved  in,  every  point  made 
by  the  cities  on  their  appeals.  This  is  the  case  with  respect  to 
limiting  value  to  cost  of  reproduction  (84  N.  J.  L.  4Y5) ;  value 
derived  from  consolidation  of  plants  (84  N.  J.  L.  477) ;  total 
value  of  tangible  property  (84  N.  J.  L.  476) ;  allowance  of  30 
per  cent  for  going  value  (84  N.  J.  L.  476-479)  ;  franchise, 
which  the  supreme  court  disallowed  (84  N.  J.  L.  482);  good 
will,  which  the  Board  rejected;  rate  of  return,  which  at  no 
stage  of  the  case  has  been  seriously  questioned,  the  Board  having 
fixed  8  per  cent  and  the  cities  inclining  toward  7  per  cent,  but 
expressly  conceding  in  their  brief  that  some  discretion  must  be 
exercised  by  the  Commission;  and  outstanding  securities,  as  to 
which  the  opinion  of  the  supreme  court  is  as  favorable  to  the 
cities  as  could  be  asked  (84  N.  J.  L.  482-485).  The  treatment 
of  these  phases  of  the  case  by  the  supreme  court  reveals  plainly 
the  view  of  that  court  that  the  valuation  was  substantially  cor- 
rect on  both  sides,  the  rate  of  return  fair,  and  the  resulting  rate 
to  consumers  fixed  by  the  Commission  fair  both  to  the  company 
and  to  the  consumers.     In  that  view  we  concur. 

[3]  An  additional  point  was  raised  at  the  reargument,  to  wit, 
•that  as  the  Commission  allowed  the  company  a  return  of  8  per 
cent  on  a  valuation  of  approximately  $5,000,000,  and  it  ap- 
peared that  the  public  markets  would  capitalize  this  income  at 
5  per  cent  in  dealing  with  the  securities,  the  real  value  set  by  the 
Commission  is  $8,000,000.  But  the  evidence  relating  to  6  per 
cent  capitalization,  as  counsel  admit,  is  based  on  an  unregulated 
rate,  and  not  a  regulated  one,  and  is  therefore  of  little  or  no 
value  in  an  inquiry  of  this  character. 
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The  judgments  of  the  Supreme  Court  brought  up  will  be  re- 
varsedy  and  on  the  certioraris  prosecuted  by  the  cities  the  order 
under  review  will  be  affirmed. 


OAIilFORNIA  RAILROAD  COBTMISSION. 

FRANK  TURNBXJLL  COMPANY 

V. 

SWEETWATER  WATER  COMPANY. 

[Decision  No.  2844;  Case  No.  472.) 

Service  —  Potoer  of  Cotnmisaion «  Compulsory  talcing  over  of  water 
eystem. 

1.  The  California  Commission  is  without  power  to  compel  a  water 
company  to  take  over  and  operate  a  system  serving  a  territory  which 
it  does  not  hold  itself  out  to  serve. 

Service  —  Adequacy  —  Water  supply  to  distributing  company. 

2.  A  water  company  which  has  merely  contracted  to  deliver  water 
in  wholesale  quantities  to  the  pipes  of  another  company  will  not  be 
compelled,  at  considerable  expense  by  way  of  pumping  or  other  device, 
to  furnish  the  latter  company  a  better  service  than  is  provided  for 
direct  consumers  on  other  parts  of  its  own  system. 

Service  —  Water  —  Extension-  of  service   to   territory   of  distributing 
company, 

3.  A  water  company  which  is  unable  to  supply  an  adequate  quan- 
tity of  water  to  another  company  to  which  it  has  contracted  to  deliver 
water  at  wholesale  will  not  be  ordered  to  extend  its  system  into  the 
territory  of  the  distributing  company,  where  the  supply  of  water  does 
not  justify  the  extension  of  its  system  to  territory  nearer  at  hand,  and 
where  there  would  be  no  just  reason  for  granting  the  extension  in  the 
one  case  and  denying  it  in  the  other. 

[July  30.  1915.J 

Rehearing  upon  an  order  granting  the  application  of  the 
petitioner  to  compel  the  defendant  to  purchase  its  plant;  re- 
versed and  application  dismissed. 

Appearances:  Edgar  A.  Luce  and  Harrison  G.  Sloan  for 
complainant;  Hunsaker  &  Britt,  A,  H.  Sweet,  and  F.  S.  Jen- 
nings for  def endent ;  Johnson  W.  Puterbaugh  for  Xational  City ; 
F.  B.  Andrews  for  Chula  Vista. 

Edgerton,  Commissioner:  This  is  an  application  for  rehear- 
ing made  by  Sweetwater  Water  Company,  defendant. 
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The  Oommiesion  heretofore  made  its  order  to  the  effect  that 
defendant,  Sweetwater  Water  Company,  accept  the  offer  of  Frank 
TurnbuU  Company  to  convey  a  small  water  distributing  plant 
located  near  the  city  of  San  Diego,  and  after  such  conveyance 
said  defendant  was  ordered  to  operate  this  plant  and  to  accept 
and  serve  as  its  own  consumers,  the  consumers  located  on  the 
Turnbull  system. 

A  hearing  on  this  application  was  had,  evidence  was  intro- 
duced, and  arguments  made,  and  the  matter  is  now  submitted. 

I  joined  in  the  order  complained  of,  but  upon  more  mature 
reflection  and  consideration  of  this  case,  I  am  convinced  we 
should  recede  from  the  position  taken  therein,  and  the  Commis- 
sioner who  wrote  the  decision  on  the  former  application  agrees 
with  me  in  this  position, 

[1]  I  believe  that  the  only  power  of  the  Commission  in  the 
premises  is  to  order  Sweetwater  Water  Company,  defendant, 
to  produce  better  wholesale  service  at  the  point  of  delivery  into 
the  pipes  of  the  Turnbull  company,  or  to  extend  its  own  system 
into  the  territory  covered  by  the  Turnbull  company,  and  there- 
upon to  serve  the  Turnbull  consumers  directly  from  its  own 
system.  I  do  not  believe  this  Commission  has  power  to  compel 
defendant  to  accept  a  conveyance  of  the  Turnbull  system  and 
thereupon  to  operate  it. 

[2]  The  evidence  makes  it  clear  that  defendant,  Sweetwater 
Water  Company,  has  never  obligated  itself  to  do  more  than  to  de- 
liver water  wholesale  at  a  designated  point  into  the  pipes  of  the 
Turnbull  company.  In  fact,  the  evidence  shows  that  the  defend- 
ant has,  with  great  care,  safeguarded  itself  against  any  claim 
that  it  had  agreed  to  furnish  the  territory  covered  by  the  Turn- 
bull  system  with  water  direct. 

The  service  furnished  the  Turnbull  company  appears  to  be  as 
good  as  is  possible  under  all  the  circumstances,  unless  defendant 
were  compelled  to  go  to  a  very  considerable  expense  by  way  of 
pumping  or  other  device,  to  increase  pressure  at  the  point  of 
delivery.  If  defendant  were  compelled  to  do  this  it  would  mean 
that  a  better  service  would  be  compelled  to  be  given  the  Turnbull 
company  than  is  provided  for  the  direct  consumers  of  defendant 
on  other  parts  of  its  system.  Therefore,  I  do  not  believe  that 
the  defendant  should  be  ordered  to  improve  this  service. 
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[3]  To  adopt  the  other  alternative  of  ordering  defendant  to 
extend  its  system  and  service  into  the  territory  now  served  by 
the  TumbuU  company  would  open  the  way  to  immensely  in- 
crease the  territory  to  be  served  by  defendant's  plant,  as  there 
are  many  thousands  of  acres  located  as  close  or  closer  to  de- 
fendant's system  than  the  Turnbull  company  lands,  and  if  ex- 
tension be  compelled  to  this  property,  no  just  reason  could  be 
given  for  refusing  an  extension  to  large  amounts  of  other  prop? 
erty. 

When  it  is  remembered  that  this  Sweetwater  system,  accord- 
ing to  the  testimony  in  this  and  other  matters  before  the  Com- 
mission, is  taxed  by  existing  consumers  and  those  who  have  the 
right  to  demand  water  from  it  almost  to  capacity,  it  does  not 
seem  just  or  safe  at  this  time  to  order  any  extension  of  appli- 
cant's system. 

The  cities  of  National  City  and  Chula  Vista  intervened  in 
this  proceeding  at  the  hearing,  and  protested  vigorously  against 
any  new  consumers  being  taken  on  by  defendant,  Sweetwater 
Water.  Company,  because  it  was  insisted  that  new  consumers 
would  deplete  or  endanger  the  supply  of  present  consumers. 

The  evidence  shows  that  the  consumers  on  the  Turnbull 
system  do  not  get  good  or  adequate  service,  but  I  believe  the  full 
responsibility  for  this  situation  rests  upon  the  Turnbull  com- 
pany. It  laid  out  this  tract  of  land,  made  its  contract  for  the 
delivery  of  water  wholesale  with  the  defendant  company,  in- 
stalled its  own  water  distributing  system,  and  sold  a  part  of  its 
land  to  people  who  made  their  homes  thereon,  undoubtedly  be- 
lieving that  the  water  supply  would  be  adequate. 

It  will  be  possible  for  the  Turnbull  company,  by  the  expendi- 
ture of  a  comparatively  small  sum  of  money,  to  erect  a  tank  to 
provide  a  water  supply  for  the  people  whom  it  has  induced  to 
locate  on  its  lands,  and  this  I  believe  to  be  its  duty. 

I  recommend  that  the  order  heretofore  made  be  annulled  and 

the  complaint  herein  be  dismissed. 
P.U.B.1916E. 
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CALIFORNIA  RAILROAD  COMMISSION. 

IN  EE   CASTBO   POINT  RAILWAY   &  TERMINAL  COM- 
PANY. 

[Decision  No.  2646;  Application  No.  1721.] 

IPublic  utmtieS'-^  Railroads  ^Quarry  line. 

1.  A  corporation  authorized  to  construct  2  miles  of  railroad  from 
a  quarry  to  a  connection  with  a  belt-line  railroad  in  a  city,  and  used 
for  the  purpose  of  carrying  passengers  to  a  ferry,  but  chiefly  to  carry 
shipments  of  rock  from  the  quarry  bunkers,  is  a  public  utility  within 
the  jurisdiction  of  the  California  Commission. 

Security  issues  —  Construction  of  railroad  —  Good  faith, 

2.  Upon  application  for  authority  to  issue  capital  stock  to  repay 
advances  made  for  the  acquisition  and  construction  of  a  railroad  from 
certain  quarries  to  a  point  of  connection  with  another  road,  and  to 
provide  funds  for  the  completion  thereof,  an  objection  having  been 
made  that  the  company  was  not  proceeding  in  good  faith,  but  merely 
for  the  purpose  of  condemning  certain  wharfage  property,  such  issue 
was  authorized,  provided  that  none  of  the  stock  should  be  issued  until 
the  company  should  have  completed  all  or  a  substantial  unit  of. its  pro- 
posed land,  and  should  have  secured  from  the  Commission  a  supple- 
mental order  approving  the  same  and  determining  the  amount  thereof, 
it  appearing  that,  although  the  road  would  not  pay  a  return  upon  the 
investment  for  some  time,  it  would  be  considerable  benefit  to  the  quar- 
ries interested. 

[July  31,  1915.] 

Application  of  the  Castro  Point  Railway  &  Terminal  Com- 
pany for  an  order  authorizing  the  issuance  of  890  shares  of 
capital  stock  at  the  par  value  of  $100  per  share  to  repay  moneys 
advanced  to  the  aggregate  of  $39,473.18,  for  the  construction  of 
a  railroad  and  to  provide  for  its  completion ;  granted  upon  con- 
dition that  the  company  demonstrate  that  it  is  proceeding  in 
good  faith. 

Appearances:  McCutchen,  Olney,  &  Willard,  by  F.  P. 
Griffiths,  for  applicant;  Eeed,  Nusbaumer,  &  Bingaman,  by 
E.  Nusbaumer,  for  Richmond  Wharf  &  Dock  Company,  Inter- 
vener. 

Loveland,  Commissioner:  This  is  an  application  of  Castro 
Point  Railway  &  Terminal  Company  for  authority  to  issue  890 

Bharee  of  capital  stock  of  the  par  value  of  $100  per  share,  for  the 
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purpose  of  discharging  certain  outstanding  indebtedness,  and 
to  provide  funds  for  the  construction  of  railway  facilities. 

Applicant  was  incorporated  under  the  laws  of  the  state  of 
California  on  August  26,  1911,  for  the  purpose  of  constructing 
approximately  2  miles  of  railroad  from  a  point  near  San  Pablo 
quarry  to  a  connection  with  the  Richmond  Belt  Line  Railway 
Company,  near  Winehaven.  All  of  the  above-described  route 
lies  within  the  city  limits  of  Richmond,  Contra  Costa  county, 
which  city,  by  ordinance  No.  255,  adopted  March  25,  1912,  has 
granted  the  railway  company  a  fifty-year  franchise  for  the  con- 
struction of  its  line. 

At  the  present  time  the  company  has  laid  about  1,000  f^t  of 
track,  which  is  now  used  by  San  Francisco-Oakland  Terminal 
Railways  to  carry  passengers  to  the  ferry  of  the  Richmond  & 
San  Rafael  Ferry  &  Transportation  Company,  and  to  take  ship- 
ments of  rock  from  the  quarry  bunkers. 

Applicant  states  that  it  has  acquired  all  of  the  necessary  right 
of  way  for  its  line,  excepting  a  small  piece  of  land  which  may 
not  be  needed  in  case  the  Richmond  Belt  Line  Railway  makes 
certain  changes  in  its  right  of  way. 

Up  to  May  1,  1915,  the  applicant  states  that  the  total  cost  of 
its  line  was  the  sum  of  $50,123.46.  It  has  an  authorized  cap- 
italization of  $100,000,  divided  into  1,000  shares  of  the  par 
value  of  $100  per  share,  of  which  110  shares  are  now  outstand- 
ing. It  has  issued  no  bonds,  notes,  or  other  evidence  of  indebted- 
ness. 

The  purposes  of  the  present  issue  are  to  repay  Blake  Brothers 
Company  for  advances  in  the"  sum  of  $18,403.07 ;  to  repay  San 
Francisco  Quarries  Company  for  advances  in  the  sum  of  $21,- 
070.11;  and  to  pay  an  obligation  to  its  attorneys,  McCutchen, 
Olney,  &  Willard,  in  the  sum  of  $490.  The  balance  of  the  pro- 
ceeds the  company  intends  to  use  in  repaying  advances  made  sub- 
sequent to  May  1,  1915,  and  to  provide  for  new  construction. 

At  the  hearing  of  this  application  Richmond  Wharf  &  Dock 
Company  appeared  in  intervention,  its  interest  arising  from  the 
fact  that  the  railway  company  has  acquired  two  parcels  of  land 
belonging  to  the  dock  company  under  condemnation  proceed- 
ings. An  order  in  these  proceedings  was  entered  by  the  superior 
P.U.R.1&15E. 
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court  of  Contra  Costa  county  on  August  19,  1913,  and  the 
matter  is  now  on  appeal  to  the  supreme  court 

[1]  The  principal  point  raised  by  the  interveners  was  that 
the  railway  company  was  not  a  public  utility  and  that  the  Com- 
mission was,  therefore;  without  jurisdiction^  There  is  no  merit 
in  this  contention. 

Applicant  states  that  it  is  the  intention  to  issue  the  stock  here- 
in applied  for  to  Blake  Brothers  Company,  or  to  some  individual 
member  of  the  firm,  and  that  it  is  their  intention  to  hold  this 
stock;  and  not  to  resell  the  same  to  the  public  The  advances 
heretofore  made  for  the  railway  have  been  by  Blake  Brothers 
Com{Jany  or  the  San  Francisco  Quarries  Company,  which  is 
controlled  by  Blake  Brothers  Company. 

It  is  estimated  that  for  the  present,  traffic  will  consist  chiefly 
of  rock  shipments  from  the  quarries  controlled  by  Blake  Broth- 
ers Company.  At  the  present  time  such  rock  as  is  shipped  from 
these  quarries  by  rail  passes  over  the  lines  of  the  San  Francisco- 
Oakland  Terminal  Railways,  and  shipments  are  accordingly 
limited  by  the  freight  franchises  of  this  company. 

Applicant  asserts  that  the  contemplated  connection  with  the 
Belt  line  will  give  it  outlet  over  both  the  Southern  Pacific  and 
the  Atchison,  Topeka,  &  Santa  Fe  railways.  Applicant  hopes 
that  eventually  new  industries  may  be  attracted  to  the  section  of 
the  bay  shore  served  by  its  lines,  and  additional  business  result 
therefrom. 

The  present  output  of  the  quarries  which  the  line  will  serve 
is  approximately  180,000  yards  a  year.  Witness  for  the  appli- 
cant stated  that  this  output  would  probably  be  increased  50  per 
cent  with  adequate  railway  connections. 

[2]  At  the  hearing  of  the  application  of  Castro  Point  Rail- 
way &  Terminal  Company  for  authority  to  enter  into  an  agree- 
ment with  Charles  Van  Damme  for  the  use  of  a  wharf  (appli- 
cation No.  1738),  Richmond  Wharf  &  Dock  Company  again 
asked  for  permission  to  protest  against  the  issue  of  stock  applied 
for  in  the  application  herein.  It  was  thereupon  stipulated  that 
Richmond  Wharf  &  Dock  Company  should  be  given  an  oppo^ 
tunity  to  present  such  additional  evidence  as  it  had  to  offer  in 
the  form  of  a  written  statement,  to  which  Castro  Point  Railway 
&  Terminal  Company  would  be  given  an  opportunity  to  reply. 
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This  statement  and  the  reply  thereto  have  been  filed.  Briefly, 
the  arguments  presented  by  Richmond  Wharf  &  Dock  Company 
are: 

1.  That  this  stock  should  not  be  sold  to  the  public,  as  it  has  no 
assets  behind  it; 

2.  That  Castro  Point  Railway  &  Terminal  Company  is  not 
proceeding  in  good  faith; 

3.  That  no  need  exists  for  the  proposed  line  of  the  railway 
company ; 

4.  That  the  amount  of  stock  asked  for  would  be  insufficient 
to  build  said  line; 

»f5.  That  the  road  could  never  pay  expenses; 

6.  That  the  San  Pablo  Quarry  Company's  business  is  ade- 
quately served  by  existing  facilities ;  and 

7.  That  the  whole  scheme  of  the  Castro  Point  Railway  & 
Terminal  Company  was  launched  for  the  purpose  of  acquiring 
certain  property  of  Richmond  Wharf  &  Dock  Company, 

In  answer  to  this  statement  the  railway  company  replies: 

1.  That  it  is  not  the  intention  to  sell  this  stock  to  the  public, 
and  that  Blake  Brothers  Company  will  consider  the  hivestment 
good  by  reason  of  added  value  to  lands  and  in  the  increased 
facilities -for  quarry  output;  ' 

2.  That  the  railway  company  has  already  demonstrated  its 
good  faith  by  laying  1,000  feet  of  track  and  doing  considerable 
cutting  and  filling ; 

3.  That  the  proceeds  from  the  present  issue  will  be  sufficient 
to  build  a  line  to  the  proposed  extension  of  the  belt  line  railway ; 

4.  That  the  promoters  have  frankly  stated  that  they  do  not 
expect  immediate  dividends  upon  this  stock  at  present; 

5.  That  at  the  present  time  the  quarry  company  can  only  ship 
by  rail  over  the  lines  of  the  San  Francisco-Oakland  Terminal 
Railways;  and 

6.  That  the  condemnation  of  the  property  of  Richmond 
Wharf  &  Dock  Company  was  only  an  incident  in  connection  with 
its  larger  plans. 

After  a  consideration  of  the  evidence  submitted  by  the  appli- 
cant and  after  due  consideration  of  the  points  raised  by  the 
intervener,  I  am  of  the  opinion  that  the  application  for  issue  of 
stock  as  herein  requested  should  be  granted.    I  believe,  however, 
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that  Castro  Point  Railway  &  Terminal  Company  should  first 
demonstrate  that  it  will  proceed  with  the  construction  of  a  serv- 
iceable line,  and  I  shall  accordingly  make  the  issue  of  this  stock 
dependent  upon  the  completion  of  all  or  substantia]  units  of  the 
line  which  Castro  Point  Railway  &  Terminal  Company  proposes 
to  bund. 

This  will  work  no  hardship  upon  the  applicant  if  it  pro- 
ceeds with  the  construction  of  its  railway  in  good  faith,  for  the 
reasons  that  all  of  the  advances  for  the  railway  are  being  made 
by  Blake  Brothers  Company,  or  the  San  Francisco  Quarries 
Company,  which  is  controlled  by  Blake  Brothers  Company. 

The  railway  enterprise  is  to  be  controlled  by  Blake  Brothers 
Company,  and  when  the  advances  have  been  sufficient  to  enable 
the  railway  to  complete  a  substantial  unit,  this  Commission  will 
issue  its  supplemental  order,  so  that  the  railway  may  then  issue 
to  Blake  Brothers  Company  enough  stock  at  par  to  cover  such 
advances. 


'     CAIilFORNIA   RAILROAD  COMMISSION. 

IN  RE  IMPERIAL  GRAIN  &  WAREHOUSE  COMPANY. 

[Decision  No.  2648;  AppUcation  No.  1789.] 

Security  issues -^  Purpose -^  Rebuilding  of  warehouse  destroyed  btf 
earthquake. 

Securities  should  not  be  issued  to  provide  funds  to  rebuild  a  ware- 
house destroyed  by  an  earthquake,  since  this  is  not  a  capital  purpose 
for  which  stock  may  ordinarily  be  issued  under  the  terms  of  the  Cali- 
fornia Public  Utilities  act. 

[July  31,  1916.] 

Application  for  permission  to  issue  75  shares  of  capital 
stock  at  the  par  value  of  $100  per  share,  proceeds  to  be  used  for 
the  purpose  of  constructing  a  new  warehouse  and  repairs  to  ex- 
isting warehouses.  Authority  granted  to  issue  65  shares  of 
stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  en- 
larging existing  warehouse  and  building  new  warehouse;  denied 
so  far  as  the  proceeds  from  proposed  issue  were  to  be  used  from 
for  repairs. 

Appearances:     Albert  M.  Norton  for  applicant. 

P.U.R.1915E. 
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Loveland,  Commissioner:  This  is  an  application  of  Impe- 
rial Grain  &  Warehouse  Company  for  authority  to  issue  75 
shares  of  its  capital  stock  for  the  purpose  of  providing  funds  for 
additions  and  betterments,  as  hereinafter  set  forth. 

At  the  present  time  applicant  operates  eight  warehouses  in 
the  counties  of  Los  Angeles,  Imperial,  and  Kiverside.  All  of 
its  outstanding  capital  stock,  amounting  to  419  shares  out  of  a 
total  authorized  issue  of  1,000  shares,  is  owned  by  Newmark 
Grain  Company.  The  latter  company  formerly  owned  certain 
of  the  warehouses  now  operated  by  applicant  It  sold  its  inter- 
ests to  Imperial  Grain  &  Warehouse  Company  under  an  order 
of  this  Commission  dated  July  13,  1914. 

The  purposes  for  which  applicant  proposes  to  issue  this  stock 
are  the  rebuilding  of  a  warehouse  at  El  Centro,  destroyed  by 
earthquake;  enlarging  of  warehouse. at  Calipatria,  and  building 
of  warehouse  at  Rockwood,  all  in  Imperial  county.  The  esti- 
mated cost  of  these  improvements  is  $6,000.  The  balance  of 
the  proceeds  from  the  sale  of  stock  applicant  intends  to  apply  to 
other  improvements  not  yet  fully  determined  upon. 

Witness  for  applicant  stated  that  proper  warehouse  facilities 
in  Imperial  county  have  been  lacking,  and  that  there  is  consider- 
able demand  on  the  part  of  farmers  for  the  construction  of  new 
warehouses.  The  company  states  that  it  already  has  stock  sub- 
scriptions to  the  extent  of  approximately  $1,400  from  the 
farmers  in  the  Calipatria  district,  and  that  it  expects  about  an 
equal  amount  of  subscriptions  in  the  Rockwood  district.  The 
stock  not  sold  to  farmers  will  be  taken  by  Newmark  Grain  Com- 
pany. 

Applicant's  annual  report  to  this  Commission  for  the  year 
ending  December  31,  1914,  shows  that  the  company  has  no  bonds 
or  notes  outstanding.  Its  net  opera'ting  revenues  for  the  same 
period  amounted  to  $1,165.37  and  since  the  report  was  rendered 
the  company  has  declared  a  dividend  of  $2.75  on  each  share. 

A  summary  of  the  company's  balance  sheet  as  of  December  31, 
1914,  is  as  follows: 

A»geU: 

Property  account $41,803.24 

Due  from  Newmark  Grain  Company 1,172.11 

$43,065.37 

LiahUities: 

Capital  stock    $41,000.00 

Undivided  proflte 1,166.37 

$43,065.37 
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Applicant  represented  that  it  will  require  approximately  $1,- 

000  to  rebuild  a  warehouse  at  El  Centro  recently  damaged  by 
earthquake.  As  this  is  not  a  capital  purpose  for  which  stock 
ordinarily  may  be  issued  under  the  terms  of  the  Public  Utilities 
act,  I  recommend  that  this  portion  of  the  application  be  denied 
without  prejudice.  The  applicant  may  issue  a  note  for  less 
than  one  year  for  this  purpose,  and  at  the  end  of  the  years 
period  may  again  bring  this  portion  of  the  application  to  the 
attention  of  this  Commission. 

After  a  consideration  of  the  evidence  submitted  by  applicant 

1  am  of  the  opinion  that  the  request  is  reasonable,  and  should 
be  granted  to  the  extent  hereinbefore  set  forth. 

Note. — Security  issues  authorized. 

Security  issues  have  also  been  authorized  in  the  following  cases: 

Arizona.— In  Re  Verde  Tunnel  &  Smelter  R.  Co.  No.  278,  Sep- 
tember 3,  1915,  $50,000  capital  stock,  proceeds  to  be  used  for  con- 
struction and  equipment;  In  Re  Upper  Verde  Public  Utilities  Co. 
No.  277,  Sept.  3,  1915,  $70,000  capital  stock  to  be  disposed  of  at 
par,  proceeds  to  be  used  for  the  construction  of  a  water,  electric,  and 
sewer  system. 

California, — In  Re  San  Francisco-Oakland  Terminal  R.  Co.  Appli- 
cation No.  1152,  Decision  No.  2663,  Aug.  4,  1915,  permission  to 
pledge  bonds  of  the  value  of  $40,000  pending  appeal  in  civil  action; 
In  Rfi  San  Francisco-Oakland  Terminal  R.  Co.  Application  No. 
1152,  Decision  No.  2662,  Aug.  4,  1915,  permission  granted  to  pledge 
18  of  its  $1,000  general  lien  bonds  during  pendency  of  appeal  of 
civil  action;  In  Re  Sierra  Madre  Teleph.  &  Teleg.  Co.  Application 
No.  1778,  Decision  No.  2657,  Aug.  3,  1915,  permission  granted  to 
renew  five  promissory  notes  aggregating  the  sum  of  $8,000  by  period 
of  not  exceeding  two  years,  with  interest  at  not  to  exceed  7  per  cent; 
In  Re  Happy  Valley  Land  &  Water  Co.  Application  No.  1814,  De- 
cision No.  2692,  Aug.  14,  1915,  $4,500  promissory  note  to  refund 
outstanding  notes. 

Illinois, — In  Re  Western  United  Gas  &  Electric  Co.  No.  4005, 
July  29,  1915,  $135,000  general  mortgage  5  per  cent  bonds  to  be 
disposed  of  at  not  less  than  85  per  cent  of  their  par  value,  proceeds 
to  be  used  for  construction  purposes,  all  discounts,  commissions,  and 
expenses  to  be  amortized  during  the  life  of  the  bonds;  in  Re  Nash- 
ville Electric  Light  Co.  No.  4033,  July  29,  1915,  first  and  refunding 
'  mortgage  to  the  Union  Trust  &  Savings  Bank  of  East  St.  Louis,  to  se- 
cure first  and  refunding  mortgage  6  per  cent  gold  bonds  of  the  sura  of 
$50,000,  $12,000  of  which  are  authorized  to  be  issued  at  once,  to  be 
disposed  of  at  not  less  than  90  per  cent  of  their  par  value,  proceeds 
P.U.R.1915E. 
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to  be  used  for  the  construction,  extension,  and  improvement  of  facili- 
ties, discounts,  commissions,  and  expenses  to  be  amortized  out  of 
income  during  the  life  of  the  bond ;  In  Be  Morrison  Teleph.  Co.  No. 
4069,  Aug.  19,  1915,  $30,000  common  stock  to  be  disposed  of  at  par, 
and  proceeds  to  be  used  for  the  construction,  extension,  improvement 
of,  or  addition  to,  its  facilities ;  In  Ee  Mt.  Carmel  Public  Utility  & 
Service  Co.  No.  3122,  July  29,  1915,  the  company  was  authorized 
to  issue  $300,000  of  its  capital  stock  for  the  acquisition  of  the  plant 
of  the  Mt.  Carmel  Gas  &  Electric  Company  sold  on  foreclosure,  and 
to  issue  its  6  per  cent  note  to  the  Western  German  Bank  for  $50,000 
in  payment  for  certain  expenses  incurred  in  connection  with  the  re- 
organization, it  being  found  that  the  plant  charged  with  said  indebt- 
edness of  $50,000  was  of  the  fair  value  of  $300,000 ;  In  Re  Benton 
Southern  R.  Co.  No.  4021,  Aug.  9,  1915,  $2,500  capital  stock  to  be 
disposed  of  at  not  less  than  par,  proceeds  to  be  used  for  construction 
purposes;  In  Re  Johnston  City  Southern  R.  Co.  No.  4020,  Aug.  5, 
1915,  $2,500  capital  stock  to  be  disposed  of  at  not  less  than  par, 
proceeds  to  be  used  for  construction  purposes ;  In  Re  Fredonia  &  R. 
R.  Co.  No.  4019,  Aug.  5,  1915,  $2,500  capital  stock  to  be  disposed  of 
at  par,  proceeds  to  be  used  for  construction  purposes ;  In  Re  Herrin 
Nocthem  R.  Co.  No.  4025,  Aug.  5,  1915,  $2,500  capital  stock  to  be 
disposed  of  at  not  less  than  par,  the  proceeds  to  be  used  for  con- 
struction purposes. 

Indiana.'-'ln  Re  Topeka  Water  Co.  No.  1692,  Aug.  11,  1915, 
$1,000  common  stock  to  be  sold  at  par,  and  $4,000  preferred  6  per 
cent  cumulative  stock  to  be  sold  at  not  less  than  94  per  cent  of  its 
par  value,  proceeds  to  be  used  to  construct  a  water  plant  and  sys- 
tem, and  to  pay  the  reasonable  expenses  of  incorporation,  attorneys' 
fees,  and  the  expenses  incurred  in  procuring  a  franchise,  the  surplus, 
if  any,  to  be  carried  in  the  treasury  of  the  company  as  an  operating 
fund. 

Maine, — In  Re  Bar  Harbor  &  TJ.  River  Pow^er  Co.  No.  59,  Sept. 
2, 1915,  $23,000  first  and  refunding  mortgage  6  per  cent  gold  bonds 
to  reimburse  the  company  for  85  per  cent  of  the  actual  cost  of 
extensions,  betterments,  and  permanent  improvements  paid  for  be- 
tween July  1,  1914,  and  December  31,  1914. 

Michigan, — In  Re  Cincinnati  Northern  R.  Co.  D-969,  Sept.  10, 
1915,  $500,000  equipment  trust  certificates  to  be  disposed  of  at  not 
less  than  94  per  cent  of  their  par  value,  proceeds  to  be  used  in  pay- 
ment for  equipment;  In  Re  Gratiot  County  Gas  Co.  D-793,  Sept. 
10,  1915,  increase  of  capital  stock  from  $30,000  to  $40,000  and 
authority  to  issue  $20,000  par  value  corporate  bonds  heretofore  au- 
thorized. Capital  stock  to  be  sold  at  not  less  than  par,  and  bonds 
at  not  less  than  85  per  cent  of  their  par  value,  proceeds  to  be  used 
in  payment  of  construction  of  facilities;  In  Re  Detroit,  B.  C.  &  W. 
R.  Co.  D-431,  Aug.  24,  1915,  990,000  bonds  of  the  issue  of  $1,250,- 
P.U.R.1915E. 
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000  authorized  October  18,  1912,  to  be  gold  at  not  less  than  90  per 
cent  of  their  par  value,  the  proceeds  to  be  used  upon  obligations  in- 
curred in  construction  of  railway  from  the  village  of  Sandusky  to 
the  village  of  Peck. 

Nebraska, — In  Re  Amherst  Independent  Teleph.  Co.  No.  2493, 
Aug.  31,  1915,  $200  additional  stock  for  additions  and  betterments; 
In  Re  Chapman  Teleph.  Asso.  Application  No.  2485,  Aug.  21,  1915, 
$30  capital  stock,  proceeds  to  be  used  for  betterments.  In  Re  Ulysses 
Independent  Teleph.  Co.  No.  2483,  Aug.  19,  1915,  $250  stock  to 
be  sold  at  par,  proceeds  to  be  used  for  extensions  and  betterments. 

0/m'o.— In  Re  Cincinnati  Northern  R.  Co.  No.  590,  Sept.  9, 1915, 
$500,000  equipment  trust  certificates  to  be  disposed  of  at  not  less 
than  94  per  cent  of  their  par  value,  proceeds  to  be  devoted  to  the 
payment  of  not  more  than  90  per  cent  of  the  total  purchase  price  of 
certain  equipment;  In  Re  Xenia  Water  Co.  No.  582,  Sept.  10,  1915, 
$100,000  6  per  cent  cumulative  preferred  capital  stock  to  be  sold  at 
not  less  than  par,  proceeds  to  be  used  for  the  construction  of  a  pump- 
ing station,  a  filtration  plant,  and  a  force  main ;  In  Re  Dayton  Gas 
Co.  No.  577,  Sept.  7,  1915,  $140,000  first  mortgage  5  per  cent  bonds 
secured  March  1,  1930,  to  be  disposed  of  at  not  loss  than  92  per  cent 
of  their  par  value,  proceeds  to  be  used  for  the  reimbursement  of 
the  company  for  75  per  cent  of  the  sum  of  $192,346  expended  for 
the  construction  of  additions,  extensions,  and  improvements  to  its 
plant  and  facilities;  In  Re  Archbold  &  S.  Gas  Co.  No.  521,  Aug. 
31,  1915,  $30,000  capital  stock  to  be  disposed  of  at  par,  the  pro- 
ceeds to  be  used  for  the  construction  of  a  gas  main ;  In  Re  Trumbull 
Public  Service  Co.  No.  581,  Aug.  31,  1915,  $144,000  first  mort- 
gage 6  per  cent  gold  bonds  to  be  disposed  of  at  not  less  than  93  per 
cent  of  their  par  value,  proceeds  to  be  used  for  reimbursement  for 
90  per  cent  of  the  sum  of  $160,207.02  expended  from  income  from 
December  31,  1913,  to  July  1,  1915,  for  the  construction  of  addi- 
tions, extensions,  and  improvements  to  its  plant  and  facilities;  In 
Re  Lake  Erie  &  P.  R.  Co.  No.  580,  Aug.  25,  1915,  $3,540,000  first 
mortgage  5  per  cent  bonds,  the  proceeds  to  be  devoted  to  the  acquisi- 
tion of  property  and  refimding  of  lawful  obligations;  In  Re  Cleve- 
land &  P.  R.  Co.  No.  574,  Aug.  26,  1915,  $1,222,050  special  guar- 
anteed 4  per  cent  capital  stock,  proceeds  to  be  used  for  the  extension 
and  improvement  of  applicant's  facilities  and  for  the  maintenance 
of  its  service;  In  Re  North  Western  Ohio  Light  Co.  No.  530,  Aug. 
24, 1915,  $400,000  capital  stock  and  $400,000,  5  per  cent  first  mort- 
gage or  first  and  refunding  mortgage,  forty  year  bonds,  proceeds  to 
be  used  as  the  purchase  price  on  certain  electric  properties  acquired; 
In  Re  Dayton  Power  &  Light  Co.  No.  480,  authority  to  pledge  pre- 
ferred capital  stock  to  the  amount  of  $120,000  as  collateral  security 
for  loan  to  be  not  less  than  $75,000  pending  the  disposal  of  security 
issues  of  $300,000  authorized  May.  24,  1915;  In  Re  Adena,  C.  &  X. 
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A.  R.  Co.  Xo.  578,  Aug.  23,  1915,  $1,000  capital  stock,  proceeds 
to  be  devoted  to  the  payment  of  the  expenses  of  incorporation,  to 
furnish  a  working  capital  to  enable  applicant  to  pursue  its  corporate 
purposes,  by  the  acquisition  of  property,  and  the  construction,  com- 
pletion, extension,  and  improvements  of  its  facilities. 

Pennsylvania, — In  Be  Form  for  Filing  Certificates  of  Notification, 
July  6,  1915,  the  Commission  adopted  the  following  order:  "That 
the  form  of  certificate  of  notification,  with  the  instructions  pertain- 
ing thereto,  embodied  in  printed  form  to  be  hereafter  known  as  cer- 
tificate of  notification  for  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indebtedness,  or  other  securities,  a  copy  of  which  is  now 
before  the  Commission,  be  and  the  same  is  hereby  approved;  and 
that  a  copy  thereof  duly  authenticated  by  the  secretary  of  the  Com- 
mission be  filed  in  its  archives  in  the  custody  of  the  secretary,  and 
a  duplicate  thereof  in  the  ofSce  of  the  bureau  accounts  and  statistics, 
and  that  each  of  said  copies. so  authenticated  and  filed  shall  be 
deemed  an  original  record  thereof. 

"It  is  further  ordered  that  the  said  form  of  certificate  of  notifica- 
tion, with  the  instructions  pertaining  thereto,  be  and  the  same  is 
hereby  prescribed  for  use  by  public  service  companies,  subject  to  the 
provisions  of  the  Public  Service  Company  law,  approved  July  26, 
1913,  in  filing  with  this  Commission  certificates  of  Notification  on 
or  prior  to  the  date  of  issuance  of  any  trust  certificates,  bonds,  notes, 
or  other  evidences  of  indebtedness,  or  other  securities,  payable  at 
periods  of  more  than  twelve  months  (not  including  stocks),  and  that 
each  and  every  such  public  service  company,  its  receiver,  or  other 
officer  appointed  by  any  court  to  have  charge  of  the  affaiis  of  such 
public  service  company,  be  required  to  use  and  set  forth  the  facts  and 
information  required  in  the  said  form,  and  to  follow  and  obey  the 
said  instructions  in  filing  certificates  of  notification  on  or  prior  to 
the  date  of  issuance  of  any  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indebtedness,  or  other  securities,  payable  at  periods  of 
more  than  twelve  months  (not  including  stocks),  according  to  the 
provisions  of  the  Public  Service  Company  law,  approved  July  26, 
1913,  and  that  copies  of  the  said  form  be  sent  to  each  and  every 
public  service  company  upon  request. 

"It  is  further  ordered  that  August  1,  1915,  be  and  is  hereby  fixed 

as  the  date  on  which  the  said  form  and  the  said  instructions  shall 

become  effective." 

P.UJtl916E.  41 
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DISTRICT  OP  COLUMBIA  PUBOC  UTIIilTIES  COMMISSION. 

IN    HE    JTJEISDICTION    OP    THE    COMMISSION    OVER 
MOTOR-BUS  LINES  AND  SIMILAR  COMMON  CARRIERS. 

[Order  No.  160;  P.U.C.  No.  1417-13.] 

Autotnobiles  —  Common    carriers  —  Defined    routes  —  Jurisdiction   of 
Commission. 

Persons,  firing,  or  corporations  operating  motor  busses  or  motor 
vehicles  along  defined  routes  in  the  District  of  Columbia  for  hire  or 
for  the  transportation  of  persons  are  engaged  in  the  business  of  com- 
mon carriers  within  the  meaning  of  the  Public  Utilities  law,  and  are 
therefore  within  the  jurisdiction  of  the  Commission. 

[August  28,  1915.] 

Pboceei>ino  to  determine  whether  certain  classes  of  motor 
vehicles  are  common  carriers;  ordered  that  operators  of  such 
vehicles  should  submit  a  statement  of  the  number  of  vehicles 
operated,  and*  the  make,  type,  and  seating  capacity  of  each  ve- 
hicle ;  a  statement  of  the  route  or  routes  covered ;  and  a  copy  of 
the  schedule  on  which  the  busses  are  operated. 

Brownlow,  Commissioner:  Under  authority  of  the  law  and 
regulations  relating  to  street  traffic  in  the  District  of  Columbia 
( and  of  licenses  duly  issued  by  the  Commissioners  of  the  Dis- 
trict of  Columbia,  certain  persons,  firms,  and  corporations  have 
undertaken  the  operation  of  motor  busses  and  other  motor  ve- 
hicles along  certain  defined  routes  in  the  District  of  Columbia 
for  the  transportation  of  persons  for  hire. 

It  now  appears  to  the  Commission  that  the  motor-bus  and 
motor-vehicle  service  has  become  established  as  an  important 
means  of  transportation  to  the  public 

The  Public  Utilities  law  defines  the  term  "common  carrier" 
as  follows : 

"The  term  'common  carrier,'  when  used  in  this  section  in- 
cludes express  companies  and  every  corporation,  street  railroail 
corporation,  company,  association,  joint-stock  company  or  asso- 
ciation, partnership,  and  person,  their  lessees,  trustees,  or  re- 
ceivers, appointed  by  any  court  whatsoever,  owning,  operating, 
controlling,  or  managing  any  agency  or  agencies  for  public  use 
P.U.R.1915E. 
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for  the  conveyance  of  persons  or  property  within  the  District  of 
Columbia  for  hire."     [37  Stat,  at  L.  975,  chap.  150.] 

The  Commission  is  of  the  opinion  that  this  provision  of  law 
includes  any  person,  firm,  or  corporation  operating  any  public 
motor  bus  or  motor  vehicle  for  hire  or  for  the  transportation  of 
passengers  in  the  District  of  Columbia  with  sufficient  regularity 
to  enable, the  public  to  take  passage  therein  at  any  point  inter- 
mediate to  the  stable  or  stand  of  such  vehicle,  or  operating  such 
vehicle  over  a  route  sufficiently  definite  to  enable  the  public  to 
ascertain  the  streets  and  avenues  on  which  such  vehicles  can  be 
found  en  route. 

In  pursuance  of  this  opinion  and  of  all  the  facts  developed,  the 
Commission  decides  that  the  following  named  persons,  firms,  or 
corporations,  operating  motor  busses  or  motor  vehicles  over  de- 
fined routes  in  the  District  of  Columbia  are  engaged  in  the 
business  of  couimon  carriers  within  the  meaning  of  the  Public 
Utilities  law,  and  are  therefore  within  the  jurisdiction  of  the 
Public  Utilities  Commission : 

Arlington  Barcroft  Auto  Company,  Baltimore  &  Washington 
Boulevard  Motor  Company,  Inc.,  Employees  of  Southern- Rail- 
way Company  at  Potomac  Yards,  Va.,  Mrs.  C.  M.  Singleton 
Jack,  Jitney  Bus  Company,  Inc.,  Thomas  M.  Nolan,  Mrs.  Ag- 
nes W.  Maher,  James  M.  Swain,  Stein,  Harris,  &  Dulcan,  Vir- 
ginia Auto  Service  Company,  Inc.,  Selina  M.  Wright 

It  is  therefore  ordered: 

(1)  That  the  above-named  individuals  and  corporations,  and 
such  other  individuals  and  corporations  as  now  or  may  hereafter 
engage  in  the  business  of  common  carriers  described  above,  shall 
comply  with  all  the  requirements  of  the  Public  Utilities  law 
applicable  to  them. 

(2)  On  or  before  the  10th  day  of  September,  1915,  the  said 
persons  shall  submit  the  following  reports : 

(a)  A  statement  of  the  number  of  vehicles  operated  and  the 
make,  type,  and  seating  capacity  of  each  vehicle  so  used. 

(b)  A  statement  of  the  route  or  routes  covered  in  each  case. 

(c)  A  copy  of  the  schedule  on  which  the  busses  are  operated. 

(3)  That  the  said  individuals  and  corporations  shall  submit 
P.U.R.1916E. 
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such  Other  reports,  special  or  periodic,  as  may  now  or  hereafter 
be  required  by  law  or  by  the  orders  of  the  Public  Utilities  Com- 
mission. 


GEORGIA  RAILROAD  COMMISSION. 

IN  KB  ATLANTIC   COAST  LINE   HAILROAD   COMPANY. 

[File  No.  12331.] 

Commerce -^  State    regulation -^  Requiring    local    stop    of    interstate 
train. 

An  order  of  the  Georgia  Commission  requiring  a  railroad  com- 
pany to  stop  an  interstate  train  at  a  small  town  to  acoonunodate  an 
average  of  one  and  one-fourth  passengers  per  day  using  such  train 
would  be  an  improper  interference  with  interstate  commerce,  where 
reasonably  adequate  passenger  facilities  are  afforded  by  three  trains  daily 
of  another  company,  and  the  stopping  of  the  train  would  tend  to  pre- 
vent its  meeting  the  competition  of  a  parallel  railroad  traversing  a 
ahorter  distance  between  the  same  termini. 

[August  5,  1915.] 

Petition  of  Atlantic  Coast  Line  Railroad  Company  for  au- 
thority to  discontinue  stopping  its  passenger  train  No.  82  at 
Ludowici,  Georgia ;  granted. 

By  the  Commission:  Notwithstanding  the  protest  of  citizens 
of  Ludowici,  and  of  others,  the  Commission  feels  constrained, 
under  the  facts  and  the  law  governing  in  this  case,  to  grant  the 
prayer  of  petitioner. 

Because  of  a  quite  general  misunderstanding  of  the  power 
and  jurisdiction  of  the  Commission  over  the  operation  of  inter- 
state trains  prevailing  in  the  public  mind,  the  Commission  avails 
itself  of  this  opportunity  to  explain  briefly  the  limitations  upon 
its  powers  imposed  by  law. 

The  train  in  question  is  practically  a  through  train  operated 
between  New  York  and  Tampa.  It  makes  connection  with 
steamers  at  Tampa  for  Havana,  and  was  primarily  established 
for  the  carriage  of  through  passengers,  mail,  and  express.  Its 
run  is  a  long  one,  with  numerous  important  connections. 

Ludowici  is  a  town  of  600  or  700  population,  and  a  junction 
point  with  the  Georgia  Coast  &  Piedmont  Railroad. 

About  a  year  ago  the  Atlantic  Coast  Line,  for  the  first  time 
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Since  tbe  establishment  of  train  No.  82,  began  stopping  it  at 
Ludowici  in  order  to  make  connection  with  a  passenger  train 
then  operated  by  the  Georgia  Coast  &  Pie4mont.  A  few  months 
since,  this  connection  was  broken  by  the  discontinuance  by  the 
Georgia  Coast  &  Piedmont,  with  the  approval  of  the  Conmiis- 
sion,  of  its  connecting  train,  so  that  Coast  Line  train  No.  82  no 
longer  has  this  connection  to  meet. 

The  Atlantic  Coast  Line  Railroad  is  closely  paralleled  from 
Tampa  to  Richmond  by  the  Seaboard  Air  Line  Railway,  and 
the  two  systems  are  keen  competitors  between  New  York  and 
Tampa.  The  Seaboard  is  the  short-line  road,  it  being  26  miles 
shorter  from  Tampa  to  Jacksonville,  13  miles  shorter  from  Jack- 
sonville to  Savannah,  and  68  miles  shorter  from  Tampa  to  Rich- 
mond. Coast  Line  train  No.  82,  leaving  Tampa  daily  at  9  p.  m., 
is  opposed  by  Seaboard  Air  Line  No.  2,  leaving  Tampa  at  the 
same  hour,  and  because  of  its  shorter  mileage  arriving  at  Jack- 
sonville thirty  minutes  ahead  of  Coast  Line  82,  at  Savannah 
thirty  minutes,  and  at  Richmond  one  hour  and  twenty  minutes 
ahead. 

Ludowici  has  the  following  north-bound  passenger  train  serv- 
ice, to  wit: 

Atlantic  Coast  Line  No.  58 at    7 :33  ▲.  M. 

"     22     «      7:53  p.m. 

•  «         «*         «     80     «    11:08  p.m. 

— ^all  stopping  regularly  thereat. 

From  August  12  to  August  23,  1915,  inclusive,  the  following 
number  of  passengers  boarded  the  above  trains  and  No,  82  at 
Ludowici : 

No.  68 — 59  passengers,  an  average  of  4.8  per  day. 
No.  22—96             "             "          "        "    8.       "      " 
No.  80—  4              "              a          u        u       ^     u      H 

No.  82—16  ••  •*  ..        ..  3j  «     «- 

CONCLUSIONS. 

In  the  opinion  of  the  Commission  a  triple  daily  passenger 
service  north  bound  from  Ludowici  is  reasonably  adequate  for 
the  traffic.  The  schedules  as  shown  while  not  perfect,  are  rea- 
sonably convenient.  The  number  of  passengers  using  No.  82, 
an  average  of  1^  per  day,  in  our  opinion  is  not  sufficient  to 

justify  the  compulsory  stopping  of  No.  82,  an  interstate,  heavy, 
J?pU.R.l9l6E. 
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.»  xs\:h  train,  run  in  keen  opposition  to  No.  2  of  the  Seaboard 
A:r  Line,  between  New  York  and  Tampa,  and  having  the  shorter 

la  truth,  under  the  facts  as  shown  in  this  record,  the  Conunis- 
sion  is  of  the  opinion  that  it  is  without  power  to  compel  the  stop 
at  Ludowici. 

The  law  in  reference  to  the  stoppage  by  state  authorities  of 
interstate  trains,  where  local  facilities  are  reasonably  adequate 
for  the  traffic,  is  well  settled.  Only  a  few  citations  will  be  made 
from  many  adjudications. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Commission,  237  TJ. 
S.  page  226,  59  L.  ed.  — ,  P.U.R.  1915C,  309,  35  Sup.  Ct.  Eep. 
560,  the  Supreme  Court  of  the  United  States  said:  **In  review- 
ing the  decision  we  may  start  with  certain  principles  as  estab- 
lished: (1)  It  is  competent  for  a  state  to  require  adequate  local 
facilities,  even  to  the  stoppage  of  interstate  trains  or  the  re- 
arrangement of  their  schedules.  (2)  Such  facilities  existing— 
that  is,  the  local  conditions  being  adequately  met — the  obligation 
of  the  railroad  is  performed,  and  the  stoppage  of  interstate 
trains  becomes  an  improper  and  illegal  interference  with  inter- 
state conmierce.  (3)  And  this,  whether  the  interference  be 
directly  by  the  legislature  or  by  its  command  through  the  or- 
ders of  an  administrative  body." 

In  Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207  IT.  S.  page 
328,  62  L.  ed.  230,  28  Sup.  Ct.  Rep.  121,  the  same  court  said: 
1.  "Any  exercise  of  state  authority,  whether  made  directly  or 
through  the  instrumentality  of  a  Commission,  which  directly 
regulates  interstate  commerce,  is  repugnant  to  the  commerce 
clause  of  the  Federal  Constitution:  and  so  held  as  to  the  step- 
ping of  interstate  trains  at  stations  within  the  state  already  ade- 
quately supplied  with  transportation  facilities.''  2.  "Inability 
of  fast  interstate  trains  to  make  schedule,  loss  of  patronage  and 
compensation  for  carrying  the  mails,  and  the  inability  of  such 
trains  to  pay  expenses  if  additional  stops  are  required,  are  all 
matters  to  be  considered  in  determining  whether  adequate  facili- 
ties have  been  furnished  to  the  stations  at  which  the  company  is 
ordered  by  state  authorities  to  stop  such  trains." 

In  Mississippi  R.  Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
page  836,  51  L.  ed.  200,  27  Sup.  Ct.  Rep.  90,  the  same  court 

P.U.K.1915E. 
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said:  ^'While  a  State  JEUilroad  Commission  may,  in  the  ab- 
sence of  Congressional  legislation,  order  a  railroad  company  to 
stop  interstate  trains  at  stations  where  there  is  only  an  inci- 
dental interference  with  interstate  commerce,  based  on  a  legal 
exercise  of  the  police  power  of  the  state  exerted  to  secui'e  proper 
facilities  for  the  citizens  of  the  state,  where  the  railroad  has — 
as  in  this  case — ^furnished  all  proper  and  reasonable  facilities, 
such  an  order  is  an  improper  and  illegal  interference  with  inter- 
state commerce,  and  void  as  a  violation  of  the  commerce  clause 
of  the  Constitution*'' 

'The  transportation  of  passengers  on  interstate  trains  as  rapid- 
ly as  can  with  safety  be  done  is  the  inexorable  demand  of  the 
public  who  use  such  trains.  Competition  between  great  trunk 
lines  is  fierce  and  at  times  bitter.  Each  line  must  do  its  best 
even  to  obtain  its  fair  share  of  the  transportation  between  the 
states.  ...  A  wholly  unnecessary,  even  though  a  small  ob- 
stacle, ought  not  in  fairness,  to  be  placed  in  the  way  of  an  inter- 
state road,  which  may  thereby  be  unable  to  meet  the  competition 
of  its  rivals.  We  by  no  means  intend  to  impair  the  strength  of 
the  previous  decisions  of  this  court  on  the  subject,  nor  to  assume 
that  the  interstate  transportation,  either  of  passengers  or  freight, 
is  to  be  regarded  as  overshadowing  the  rights  of  residents  of  the 
state  through  which  the  railroad  passes,  to  adequate  railroad  fa- 
cilities. Both  claims  are  to  be  considered,  and  after  the  wants 
of  the  residents  within  a  state  or  locality  through  which  the 
road  passes  have  been  adequately  supplied,  regard  being  had  to 
all  the  facts  bearing  upon  the  subject,  they  ought  not  to  be  per- 
mitted to  demand  more,  at  the  cost  of  the  ability  of  the  road  to 
successfully  compete  with  its  rivals  in  the  transportation  of  inter- 
state passengers  and  freight.'* 

The  Commission  while  desirous  of  consulting,  as  far  as  with- 
in its  power,  the  convenience  of  citizens  at  Ludowici,  has  not, 
under  the  facts  in  the  record  in  this  case,  felt  that  it  should  pass 
an  order  violative  of  the  legal  rights  of  the  railroad. 

After  the  hearing  in  this  case  had  been  completed  and  parties 
dismissed,  the  Commission  received  telegrams  from  interested 
parties  asking  that  the  hearing  be  continued.  As  the  hearing 
had  been  actually  completed  when  these  messages  were  received, 
P.U.R.1915B. 
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compliance  with  the  request  was  impossible.  The  Commission, 
however^  gave  consideration  to  these  protests  in  executive  session 
subsequently. 


GEORGIA   RAIIiROAB   COMMISSION. 

IN  BE  MACON  RAILWAY  &  LIGHT  COMPANY. 
[File  No.  10978.] 

Apporttontnent  —  Expenses  —  Joint    management  — >  Separate    depaH' 
ments  of  utility, 

1.  In  ascertaining  the  earnings  of  one  of  the  two  departments  of  a 
Utility  which  is  one  of  four  public  service  corporations  owned  by  sub- 
stantially the  same  interests,  with  substantially  the  same  general  or- 
ganization conducting  the  four  businesses  jointly,  with  many  expenses 
in  common,  the  intercorporate  relations  must  be  taken  into  considera- 
tion, assigning  to  each  company  its  direct  revenues  and  expenses,  ap- 
portioning between  them  the  expenses  common  to  all,  and  also  appor- 
tioning the  expense  common  to  both  departments. 

Rates -» Reasonahlenesa '— Dissatisfaction  of  patrons  with  increase-' 
Depressed  business  conditions. 

2.  The  reasonableness  of  rates  cannot  be  entirely  determined  from 
earnings  following  an  increase  of  rates,  occasioning  some  degree  of 
dissatisfaction  among  patrons,  and  under  depressed  business  condi- 
tions. 

Appo rt i on ment-^  Expenses'^  Joint    management -^ Separate    depart- 
ments of  utility. 

3.  In  ascertaining  the  earnings  of  one  of  the  two  departments  of 
a  utility  which  is  one  of  several  public  service  corporations  jointly 
managed  with  many  expenses  in  common,  the  Georgia  Commission  ap- 
portioned the  common  expenses  between  the  corporations  upon  the  basis 
of  the  percentage  of  the  gross  earnings  of  each  company  to  the  total 
of  all,  and,  using  the  sums  apportioned  to  the  particular  utility,  appor- 
tioned the  expenses  common  to  both  departments  in  a  similar  manner. 

Apportionment -^  Taxes ''- Separate  departments  of  utility. 

4.  In  ascertaining  the  earnings  from  the  commercial  and  residential 
lighting  and  power  business  of  a  utility  which  also  supplied  the  mu- 
nicipality with  light  and  operated  a  street  railway,  the  Georgia  Com- 
mission apportioned  the  total  tax  charges  upon  the  basis  of  the  per- 
centage of  the  book  cost  value  of  the  electric  light  and  power  property, 
including  the  municipal  system,  to  the  total  book  cost  value  of  all 
property,  distributing  the  charge  against  the  electric  department  be- 
tween the  commercial  and  residential  lighting  and  retail  power,  and 
municipal  lighting,  upon  a  similar  percentage  basis. 
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Betum -^  Amount '^  Single  departnvent  of  utility. 

6.  A  utility  was  denied  authority  to  increase  rates  from  one  of  its 
departments,  where,  if  expenses  were  properly  apportioned  between  the 
departments,  and  dne  allowance  made  for  depreciation,  net  earnings 
would  produce  a  return  of  8.25  per  cent  of  the  value  of  the  property 
used  for  such  department. 
Return -^Operating  expenses '^  Extraordinary  expense, 

6.  An  extraordinary  expense  which  will  not  again  be  incurred  by 
an  electric  utility  in  the  dismantling  of  primary  lines  of  the  company 
supplying  it  with  current  and  transferring  the  current  distribution  to 
the  primary  lines  of  the  utility  will  not  be  considered  in  determining 
its  earnings  for  rate-making  purposes, — assuming  it  to  be  a  proper 
charge  to  operating  expenses. 

Kates  "^Electric '^Effect  of  excessive  payment  hy  utility  for  current. 

7.  The  Commission  in  passing  on  a  proposed  rate  increase  by  an 
electric  utility  will  not  accept  as  conclusive  or  binding  on  it  the  con- 
tract price  paid  for,  current  furnished  by  another  utility  owned  by  sub- 
stantially the  same  interests,  particularly  where  the  utility  is  the  larg- 
est customer  and  is  charged  higher  prices  tlian  other  customers. 

Evidence -^  Burden  of  proof -^  Application  to  increase  rates. 

8.  Tlie  burden  is  upon  a  utility  to  show  the  unreasonableness  and 
inadequacy  of  existing  rates,  in  applying  for  authority  to  make  an  in- 
crease. 

Bates  ^^  Separate  departments  of  utility  ^  Recoupment  of  losses, 

9.  Losses  or  lack  of  profits  from  the  railway  and  municipal  light- 
ing departments  of  a  utility  cannot  be  recouped,  under  independent  and 
separate  rates,  at  the  expense  of  light  and  power  patrons. 

[August  24,  1915.] 

Application  of  the  Macon  Railway  and  Light  Company  for 
authority  to  increase  its  commercial  and  residential  lighting 
rates  and  retail  power  rates,  denied.  The  company  was  au- 
thorized to  make  a  reasonable  reinstallation  charge. 

Candler,  Chairman:  On  February  24,  1914,  upon  appli- 
cation of  the  Macon  Railway  &  Light  Company  for  an  increase 
in  its  then  existing  commercial  and  residential  lighting  rates 
and  retail  power  rates,  the  Commission  issued  its  order  pre- 
scribing a  new  scale  of  rates  for  these  branches  of  service, 
effective  March  1,  1914,  considerably  in  excess  of  the  rates  in 
effect  at  the  date  of  the  order. 

In  the  opinion  accompanying  this  order,  the  Commission  said : 

"The  rates  which  we  have  prescribed  will,  we  believe,  earn 

fair  returns,  under  wise  and  economical  management,  upon  the 

fair  value  of  the  properties  devoted  to  the  public  use.     We 
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believe  the  services  to  the  public  are  reasonably  worth  the  prices 
we  have  fixed.  If  at  the  expiration  of  one  year  under  their 
operation,  we  find  we  are  mistaken,  we  shaD  promptly  under- 
take to  revise  them." 

On  June  9th  last  the  light  company  filed  with  the  Commission 
a  petition  in  which  it  alleges  that  the  rates  prescribed  by  the 
Commission,  as  above  mentioned,  have  proved  grossly  inadequate, 
and  prays  for  a  revision  of  the  same  and  the  establishment  of 
a  new  schedule  of  increased  rates  as  set  forth  in  the  petition. 

The  Commission  has  held  two  hearings  on  this  petition,  and 
has  made  a  thorough  and  painstaking  investigation  of  the  busi- 
ness and  earnings  of  the  company  under  the  rates  complained 
of  for  fifteen  months,  beginning  with  the  date  they  became  ef- 
fective, March  1,  1914,  and  ending  May  31,  1915,  Competent 
expert  accountants,  under  the  direction  and  supervision  of  the 
Commission,  have  made  and  submitted  to  the  Commission  de- 
tailed studies  and  reports  as  to  the  company's  business,  the  ex- 
penses of  conducting  the  same,  and  the  earnings  therefrom, 
during  the  above-mentioned  period. 

For  the  purposes  of  this  petition,  the  company,  while  protes^ 
ing  that  it  was  low,  accepted  the  valuation  placed  by  the  Com- 
mission in  the  previous  investigation  upon  the  properties  devoted 
to  commercial  and  residential  lighting  and  power  uses,  so  that 
in  the  instant  case  there  is  no  question  of  values.  The  present 
investigation  involves  only  the  ascertainment  of  the  actual  earn- 
ings of  the  company  under  the  rates  prescribed  by  the  Commis- 
sion, and  whether  they  affoird  a  reasonably  adequate  and  fair 
return  upon  the  values  heretofore  determined. 

Apportionment  of  Common  Expenses, 

[1]  Ascertainment  of  the  true  earnings  of  the  company  has 
been  made  difiicult  by  reason  of  the  fact  that  the  lighting  busi- 
ness of  the  company  is  conducted  in  connection  with  its  railway 
business,  and  the  municipal  lighting  service  in  Macon  is  under 
contract  to  another  company,  but  actually  performed  by  peti- 
tioner, and  further  by  the  fact  that  the  Macon  Railway  &  Light 
Company  is  one  of  four  public  service  corporations  owned  by 
substantially  the  same  interests,   with  substantially  the  same 
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general  organizations  conducting  the  four  businesses  jointly,  with 
many  expenses  in  common. 

These  four  corporations  are:  The  Central  Georgia  Power 
Company,  which  generates  and  sells  electric  current  to  the 
Georgia  Public  Service  Corporation  and  to  the  Macon  Railway 
&  Light  Company ;  the  Georgia  Public  Service  Corporation,  dis- 
tributing and  selling  electric  current  which  it  buys  from  the 
Power  Company;  the  Macon  Gas  Light  Company,  manufactur- 
ing and  selling  gas  to  the  public;  and  the  Macon  Railway  & 
Light  Company,  using  the  electric  current  purchased  by  it  from 
the  Power  Company  in  operating  its  electric  railway  system, 
and  in  serving  its  light  and  power  patrons.  This  company  also 
owns  the  municipal  lighting  system. 

The  Central  Georgia  Power  Company  is  under  a  term  contract 
to  light  the  city  at  prices  much  below  the  actual  cost  of  the 
service.  Owning  no  lighting  or  distribution  system,  the  common 
owners  of  it  and  the  Macon  Railway  &  Light  Company,  which 
owns  the  system,  require  the  Railway  &  Light  Company  to  carry 
out  the  Power  Company's  contract  with  the  city,  charging  it 
with  the  current  used,  but  allowing  it.  to  retain  the  proceeds 
from  the  service. 

The  actual  out-of-pooket  loss  placed  upon  the  Railway  &  Light 
Company  by  the  Power  Company  in  fulfilment  of  the  Power 
Company's  contract  is  over  $6,000  per  annum,  exclusive  of  in- 
terest on  the  investment,  depreciation  of  and  taxes  on  the  prop- 
erty in  use,  and  administrative  expenses. 

All  four  companies  have  practically  the  same  general  officers, 
many  of  the  same  general  office  clerks,  the  same  general  offices, 
and  large  general  management  expenses  in  common.  It  will  be 
seen,  therefore,  that  in  ascertaining  the  true  earnings  of  the 
Macon  Railway  &  Light  Company  from  its  commercial  and 
residential  lighting  and  retail  power  business  under  the  rates 
prescribed  by  the  Commission,  for  the  fifteen  months  ending 
May  31,  1915,  the  above-described  intercorporate  relations  must 
be  taken  into  consideration;  direct  revenues  and  expenses  must 
be  properly  assigned  to  each  company,  and  expenses  common  to 
all  must  be  properly  allocated  as  between  the  four  companies. 
Only  in  this  way  can  the  true  expenses  of  the  petitioner,  the 
Macon  Railway  &  Light  Company,  be  fairly  ascertained. 
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As  the  Railway  &  Light  Company  is  engaged  in  two  distinct 
public  services,  to  wit,  a  railway  transportation  business,  and 
a  light  and  power  business,  a  further  allocation  of  expenses 
common  to  the  two  departments  is  necessary,  in  order  that  the 
correct  earnings  in  the  electric  light  and  power  department  may 
be  fairly  ascertained. 

In  the  1914  inquiry,  the  Commission  estimated  the  fair  value 
of  the  property  of  the  Railway  &  Light  Company  used  in  com- 
mercial and  residential  lighting  and  for  retail  power  purposes 
to  be  $439,241.  It  was  also  of  the  opinion  that  the  sum  of 
$25,000  was  reasonably  required  as  working  capital  in  perform- 
ing these  services,  making  the  total  capital  upon  w^hich  the 
company  was  entitled  to  a  fair  return,  $464,241.  This  valua- 
tion excluded  the  property  used  in  municipal  lighting,  estimated 
by  the  Commission  as  having  a  fair  value  of  $80^973. 

The  gross  revenue  of  the  company  from  its  commercial  and 
residential  lighting  and  from  its  retail  power  business,  under 
the  Commission's  rates  eflfective  March  1,  1914,  for  the  twelve 
months  ending  February  28,  1915,  was  $134,625.18.  The  total 
operating  expenses,  including  taxes,  charged  on  the  books  of  the 
company  against  this  gross  revenue  was  $85,517.49,  leaving  net 
earnings  of  $49,107.69.  From  this  net  the  company  should 
have  set  aside  for  depreciation,  under  the  opinion  of  the  Commis- 
sion, 4i  per  cent  of  the  value  of  the  physical  properties  in  use, 
to  wit,  $19,765.84.  This  does  not  appear  to  have  been  done. 
Had  it  been  done,  there  would  have  remained  as  net  earnings, 
over  and  above  operating  expenses,  taxes,  and  depreciation,  the 
sum  of  $29,341.85,  equivalent  to  6.82  per  cent  on  the  estimated 
value  of  the  property  and  working  capital. 

[2]  In  considering  the  business  of  the  company  for  the  period 
mentioned,  it  should  be  borne  in  mind  that  the  Commission  rates 
in  effect  on  March  1,  1914,  were  very  much  higher  than  the 
exceedingly  low  rates  previously  prevailing  as  the  result  of  the 
bitter  contest  for  existence  waged  between  the  Railway  &  Light 
Company  and  the  Georgia  Public  Service  Corporation.  Such 
an  increase,  in  numerous  instances  where  long-term  contracts 
had  been  made,  based  on  the  low  rates,  occasioned  some  degree  of 
dissatiafaction  among  the  company's  patrons,  and  doubtless  for 
a  time  affected  business. 
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Within  siz  months  of  the  promulgation  of  the  Commission 
rates  the  European  War  commenced,  followed  by  depressing 
eflFects  on  business  of  every  character,  throughout  the  world, 
and  possibly  nowhere  in  the  United  States  more  than  in  the  cot- 
ton states.  Conditions  have  not  markedly  improved  as  yet  in 
this  section. 

Following  an  increase  in  rates  under  such  depressed  business 
conditions,  it  is  not  surprising  that  the  business  of  this  company, 
for  the  period  imder  study,  has  fallen  below  normal.  A  return, 
however,  of  6.32  per  cent  unquestionably  compares  favorably 
with  returns  for  the  same  period  in  other  lines  of  business  in 
Sfacon  and  in  Georgia.  f. 

These  observations  are  submitted,  not  by  way  of  asserting 
that  6.32  per  cent  is  a  fair  and  proper  return,  but  rather  as  sug- 
gesting that  the  business  of  the  company  during  the  last  eighteen 
months  having  been  subnormal,  results  cannot  and  should  not 
be  taken  as  conclusive  evidence  as  to  the  reasonableness  of  rates 
made  effective  and  in  operation  under  such  conditions. 

However,  the  Commission  is  firmly  convinced  that  the  true 
earnings  under  the  rates  in  question  during  the  first  year  of 
their  operation  were  considerably  in  excess  of  the  amount  shown 
on  the  books  of  the  company,  to  wit,  $49,107.69,  or  $29,341.85 
with  the  allowance  of  4J  per  cent  for  depreciation. 

[3]  The  Commission  has  made  a  thorough  analysis  of  the 
alloc'ation  of  the  expenses  of  the  four  companies  heretofore  men- 
tioned common  to  all,  and  is  satisfied  that  these  allocations  as 
made  to  the  Eailway  &  Light  Company  and  the  Georgia  Public 
Service  Corporation  are  excessive. 

The  major  accounts,  the  distribution  or  allocations  of  which 
are  particularly  open  to  criticism,  are  "general  officers'  salaries,'* 
**general  office  clerks,"  "general  office  expense,"  and  "expense, — 
general."  Some  items  in  these  different  accounts  have  been 
arbitrarily  distributed;  others  on  a  basis  of  estimated  actual 
services  performed  for  each  company,  without  to  us  any  appar- 
ently satisfactory  method  of  ascertaining  how  much  of  a  gen- 
eral officer's  time  is  actually  devoted  to  each  company. 

The  four  companies,  for  example,  have  the  same  president; 
he  uses  the  same  office  for  all,  with  the  same  secretary  or  stenog- 
rapher. The  four  companies  have  the  same  treasurer,  with  his 
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office  for  the  four,  etc.  The  president's  salary  is  charged,  20 
per  cent  to  the  gas  company,  40  per  cent  to  the  power  company, 
40  per  cent  to  the  Railway  &  Light  Company,  and  nothing 
directly  to  the  Georgia  Public  Service  Corporation.  Of  the  40 
per  cent  charged  to  the  Railway  &  Light  Company,  60  per 
cent  is  charged  to  the  electric  department  and  40  per  cent  to 
the  railway.  All  of  the  60  per  cent  charged  to  the  electric  de- 
partment remains  against  the  commercial  and  residential  light 
and  retail  power  services,  and  nothing  is  charged  to  the  munic- 
ipal lighting  service. 

The  treasurer's  salary  is  charged  10  per  cent  to  the  Gaa  Com- 
pany, 10  per  cent  to  the  Power  Company,  22  per  cent  to  the 
Georgia  Public  Service  Company,  and  58  per  cent  to  the  Rail- 
way &  Light  Company.  Of  the  58  per  cent  charged  to  the 
Railway  &  Light  Company,  60  per  cent  is  charged  to  the  electric 
department  and  40  per  cent  to  the  railway  department.  Of  the 
60  per  cent  charged  to  the  electric  department,  no  part  is  charged 
to  the  municipal  lighting  service. 

The  treasurer  of  the  four  companies  is  the  chief  accountant 
of  each,  and  presumably  keeps  all  accounts  as  also  all  moneys. 
The  gross  earnings  of  these  companies  for  the  year  ending  Feb- 
ruary 28,  1915,  were: 

Central  Georgia  Power  Co • . . . .  $359,419  f ro|n     45  customers 

Macon  Gas  Co i 146,937      "     3,991 

Georgia  Public  Service  Co 74.114     "       959         « 

Macon  Ry.  &  Light  Co 440,947      "     2,840 

Earned  by  the  Railway  Department $306,322.00 

Earned  by  the  Light  &  Power  Department   134.625.00 

Municipal  Lighting  gross  earnings  were    16,270.00 

In  explanation  of  why  further  individual  allocations  than 
are  shown  on  the  books  to  the  Georgia  Public  Service  Corpora- 
tion are  not  made,  it  was  shown  to  the  Commission  that  the 
Central  Georgia  Power  Company  made  a  charge  to  the  Georgia 
Public  Service  Corporation  for  the  year  ending  February  28, 
1915,  of  $12,647.23  for  "administrative  expenses"  and  $1,809.- 
05  for  "general  office  expenses,"  with  the  statement  that  these 
amounts  were  arbitrarily  fixed  and  collected,  upon  the  theory 
that  if  the  public  service  company  was  independently  providing 
its  own  administration  force  and  expenses,  the  cost  would  be 

'higher. 
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Two  conditions,  as  we  understand,  subject  those  charges  to 
disapproval,  to  wit: 

1.  The  Central  Georgia  Power  Company  no  more  (probably 
not  as  nearly)  furnishes  this  administrative  force  than  does  the 
Macon  Railway  &  Light  Company. 

2.  The  actual  charge  is  approximately  twice  as  much  as  the 
service  costs  the  Power  Company,  so  that  it  appears  to  be  actual- 
ly making  a  profit  of  approximately  100  per  cent  on  its  admin- 
istration of  this  orphan  kinsman. 

Other  individual  illustrations  of  the  allocations  of  common 
expenses  between  the  four  companies  need  not  be  given.  It  is 
sufficient  to  say  that,  in  our  opinion,  they  are  not  made  on  any 
apparently  rational  or  logical  basis,  but  are  largely  arbitrary. 
We  do  not,  in  the  remotest  degree,  question  the  good  faith  or 
honest  intentions  of  the  officials  responsible  for  them.  We  are 
convinced  that  these  officials  thought,  and  probably  still  think, 
they  were  right  and  fair.  Our  judgment  and  opinions  radically 
differ  from  theirs. 

There  are  two  logical  plans  for  allocating  common  expenses 
between  these  four  companies.  One  is  upon  the  basis  of  the  per- 
centage of  the  gross  earnings  of  each  company  to  the  total  of  the 
four;  the  other  is  upon  the  basis  of  the  percentage  of  the  direct 
expenses  of  each  company  to  the  total  of  the  four.  At  the  mo- 
ment, the  latter  plan  is  not  practicable  for  lack  of  full  informa- 
tion, to  secure  which  would  require  further  accounting  and  time. 

For  present  purposes,  therefore,  we  have  used  the  first 
plan  of  allocation  as  between  the  four  companies,  and  then  using 
the  sums  allocated  to  the  ^Macon  Railway  &  Light  Company 
made  a  further  allocation  of  the  expenses  common  to  the  railway 
and  the  electric  departments.  The  percentages  used  in  the 
allocation  between  the  four  companies  were  as  follows: 

Central  Georgia  Power  Co 35.19% 

Macon  Gas  Company  14.38% 

Georgia  PubUc  Service  Corporation 7.26% 

Maoon  Ry.  &  Light  Company   43.17% 

The  percentages  used  in  allocating  between  the  railway  and 
electric  departments  of  the  Railway  &  Light  Company  were  as 
follows : 

Railway  Department   69.46% 

Klectric  Department 30.51% 
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Another  allocation  could  have  been  made  between  the  com- 
mercial and  residential  lighting  and  powei',  and  municipal 
lighting,  but,  except  as  to  taxes,  we  have  not  included  such  in 
our  revision. 

Taxes. 

[4]  The  total  taxes  assessed  against  the  Railway  &  Light 
Company  for  the  twelve  months  ending  February  28,  1915, 
were  $28,267;  of  which  $9,239  were  charged  to  commercial 
and  residential  light  and  retail  power,  and  $2,066  to  municipal 
lighting. 

This  distribution,  we  understand,  -was  made  by  taking  tiie 
total  tax  returns  of  the  Railway  &  Light  Company,  $1,303,667, 
and  assigning  to  the  electric  department  the  full  valuations 
made  by  the  Commission  of  the  commercial  and  residential  and 
retail  power  properties,  $439,241,  and  of  the  municipal  lighting 
system  $80,973,  in  round  figures  $520,000,  or  approximately 
40  per  cent  of  the  entire  tax  return,  and  upon  this  basis  40  per 
cent  of  the  total  taxes  paid  by  the  company  were  charged  to 
the  electric  department. 

We  do  not  believe  this  a  proper  distribution. 

The  annual  report  of  the  company  to  the  Commission  for  the 
year  ending  December  31,  1914,  gives  the  total  book  cost  values 
of  the  company's  properties  as  $3,197,382,  of  which  $979,402 
is  the  book  cost  viilue  of  the  Electric  Light  &  Power  properties, 
including  the  municipal  light  system,  and  $2,217,980  is  reported 
as  the  book  cost  value  of  the  railway  properties,  the  percentage 
being  30.6  per  cent  for  the  electric  properties  and  69.4  per  cent 
for  the  railway  properties. 

We  know  of  no  reason  why  the  total  tax  charges  of  the  com- 
pany should  not  be  distributed  on  this  basis;  for  the  sake  of 
economy  in  figures,  w^e  have,  therefore,  distributed  the  total 
taxes  69  per  cent  to  the  railway  and  31  per  cent  to  the  electric 
departments.  The  charges  thus  arrived  at  against  the  electric 
department  we  have  further  distributed,  85  per  cent  to  the  com- 
mercial and  residential  lighting  and  ret-ail  power,  and  16  per 
cent  to  municipal  lighting,  these  percentages  being  approximate- 
ly those  borne  by  each  department  to  the  total,  according  to  the 

values  previously  fixed  by  the  Commission* 
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A  fairly  accurate  analysis  of  the  actual  returns  by  the  com- 
pany to  the  comptroller  general,  allocating  where  the  properties 
returned  are  not  separately  noted,  shows  slightly  different  per- 
centages; that  is,  higher  than  as  figured  above  for  the  railway 
and  lower  for  the  electric  department. 

[5,  6]  Accepting  the  direct  departmental  charges  as  made  on 
the  company's  books,  and  using  the  several  percentages  men- 
tiftned  in  the  foregoing  for  allocating  the  expenses  common  to 
the  four  companies,  and  for  further  allocating  common  expenses 
as  between  the  railway  and  the  light  and  power  departments,  and 
still  further  between  the  commercial  and  residential  light  and 
power,  and  municipal  lighting  as  to  taxes,  we  find  the  correct 
operating  expenses  of  the  light  and  power  service,  excluding 
municipal,  for  the  year  ending  Februarj*  28,  1915,  were  ap- 
proximately $73,100,  instead  of  $85,517,  as  shown  by  the  books 
of  the  company,  or  net  earnings  of  approximately  $41,800,  after 
allowing  the  depreciation  reserve  of  $19,755,  equal  to  approxi- 
mately 9  per  cent  on  the  valuation  and  working  capital  fixed  by 
the  Commission.     It  is  proper  to  note  that  prior  to  February, 

1914,  the  company  made  its  book  allocations  of  common  ex- 
penses between  the  railway  and  the  light  and  power  departments 
upon  the  basis  of  the  percentage  of  earnings  of  each  to  the  total 
earnings,  and  that  the  percentages  thus  used  were  approximately 
60  per  cent  to  the  railway  and  40  per  cent  to  the  electric  depart- 
ment. 

About  February,  1914,  while  the  1914  application  for  in- 
creased rates  was  pending,  and  prior  to  the  order  of  the  Commis- 
sion prescribing  the  increased  rates  effective  March  1,  1914,  the 
basis  of  allocation  of  common  expenses  between  the  two  depart- 
ments was  changed,  and  during  the  year  ending  February  28, 

1915,  under  the  application  of  the  new  rates,  these  common  ex- 
pense accounts  have  been  allocated  on  the  books  of  the  company 
as  follows: 

General  oflBcers'  salaries, .  general  office  clerks,  general  office 
expense  and  expense  general,  40  per  cent  to  the  railway  and  60 
per  cent  to  the  electric  department, — just  the  reverse  of  th*5  pre- 
vious method. 

Two  items  in  "law  expense  account,"  to  wit,  salary  and  office 
rent  of  general  counsel,  which,  with  the  exception  of  $78.37, 
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constitute  all  of  the  account,  have  been  since  March  1,  1914, 
divided  equally  between  the  railway  and  electric  departments. 
Prior  to  1914:  our  understanding  is  they  were  allocated  85  per 
cent  to  railway  and  16  per  cent  to  electric. 

Under  account  "injuries  and  damages''  claim  agent's  salary 
during  the  year  under  consideration  has  been  equally  prorated 
between  the. two  departments. 

**Insurance  account,"  with  the  exception  of  "indemnity* 
charged  direct,  has  been  prorated  equally  between  the  two  depart- 
ments. 

"Store  expense"  and  "stable  expense"  have  also  been  allocated 
arbitarily,  on  a  basis  of  40  per  cent  to  the  railway  and  60  per 
cent  to  the  electric  department. 

In  order  that  we  might  compare  results  had  the  same  plan  of 
allocation  practised  prior  to  the  new  1914  rates  been  followed, 
we  have  taken  all  of  those  common  accounts,  and  the  tax  account, 
for  the  year  ending  February  28,  1915,  just  as  carried  on  the 
books  of  the  Railway  &  Light  Company  after  the  ofiScial  dis- 
tribution between  the  four  companies,  and  allocated  between  the 
railway  and  electric  departments  upon  a  basis  of  60  per  cent 
to  railway  and  40  per  cent  to  the  electric  department,  and  by 
this  method  find  the  operating  expenses  and  taxes  properly 
chargeable  to  commercial  and  residential  lighting  and  power  serv- 
ice to  be  approximately  $78,500,  leaving  after  the  4^  per  cent 
allowance  for  depreciation,  net  earnings  for  the  year  of  $38,300, 
equivalent  to  8.25  per  cent  on  the  values,  including  working 
capital  fixed  by  the  Commission. 

During  the  year  under  consideration  there  were  charged  into 
operating  expenses  of  the  Railway  &  Light  Company  $3,444, 
of  expenses  connected  with  dismantling  certain  primary  lines 
of  the  Georgia  Public  Service  Corporation  and  transferring  the 
current  distribution  to  the  primary  lines  of  the  Railway  &  Light 
Company.  If  a  proper  charge  to  operating  expenses,  this  was 
an  extraordinary  expense  which  will  not  again  be  incurred,  and 
this  year's  operating  expenses  will  be  saved  that  sum. 

Again,  under  the  "reconnection  charge,"  which  the  Commis- 
sion will  authorize  in  the  order  which  will  be  issued  in  connec- 
tion with  this  opinion,  new  and  additional  revenue  of  $1,200 
per  annum  will,  it  is  estimated,  accrue  to  the  company. 

[7]  In  1914,  in  commenting  upon  the  price  paid  the  Power 
P.U.R.1916E. 
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Company  for  current,  approximately  1  cent  per  k.w.h.,  the  Com- 
mission said:  ^^In  our  opinion,  the  contract  rate  is  rather  fuU^ 
and  borders  close  to  being  unreasonably  high." 

The  Commission  further  said :  "It  is  not  our  purpose  to  rule 
on  this  question,  but  in  passing  we  content  ourselves  with  the 
observation  that  this  Commission,  in  prescribing  reasonable  and 
just  rates  for  light  and  power  supplied  to  the  public  by  the  Macon 
Railway  &  Light  Company,  does  not  feel  bound  to  accept  the 
contract  price  paid  for  current  by  the  Railway  Company  to  the 
Power  Company,  as  conclusive  or  binding  on  it." 

The  Macon  Railway  &  Light  Company  is  the  largest  customer 
the  Power  Company  has,  yet  it  is  charged  higher  prices  for 
electric  current  than  some  others  among  its  customers. 

The  Commission  has  not  modified  its  opinion  as  expressed  in 
1914  in  reference  to  the  price  the*Railway  &  Light  Company  is 
paying  the  Power  Company  for  current. 

[8]  The  Commission  has  not  only  made  a  thorough,  but 
rather  a  sympathetic,  investigation  of  the  business  of  the  pe- 
titioner under  the  rates  alleged  to  be  inadequate  and  unreason- 
ably low.  The  burden  of  showing  their  unreasonableness  and 
inadequacy  was  upon  the  petitioner.  It  has  not  convinced  us  of 
their  unreasonableness,  nor  that  we  should  at  this  time  lay  the 
burden  of  further  increases  in  rates  on  the  public. 

[9]  If  the  net  revenues  from  the  entire  business  of  the  com- 
pany are  insufficient  to  meet  fixed  charges  and  pay  fair  divi- 
dends, this  deficiency  cannot  be  justly  provided  by  increasing 
rates  in  the  one  department  which  is  earning  reasonable  returns. 
If  the  business  of  the  railway  department  and  of  the  municipal 
lighting  service  is  conducted  without  profit  or  at  a  loss,  such 
losses  cannot  be  recouped,  under  independent  and  separate 
rates,  at  the  expense  of  light  and  power  patrons. 

This  principle  has  been  well  stated  in  a  recent  decision  of 
the  Massachusetts  Gas  &  Electric  Light  Commission,  in  Re 
Lav^rence  Gas  Co.  P.  IT.  R.  1916A,  page  814,  in  the  following 
language:  "In  a  combined  gas  and  electric  business  it  is  not 
easy  to  keep  the  respective  plants  and  operations  actually  separ- 
ated. The  investment,  to  some  extent  at  least,  represents  joint 
needs,  and  many  of  the  general  expenses  are  common  to  both 
departments,  and  must  be  arbitrarily  apportioned.  .  •  .  It 
P.U.R.1015E. 
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is  important  that  the  consumers  of  gas  shall  not  be  required  to 
assume,  in  the  price  charged,  any  of  the  costs  properly  belonging 
to  consumers  of  electricity.  The  latter  have  an  equal  and  op- 
posing right.'' 

The  petitioner  having  failed  to  convince  us  that  its  present 
scale  of  commercial  and  residential  light  rates  and  its  retail 
power  rates  is  not  just  and  reasonable,  the  petition  for  increases 
in  the  same,  at  this  time,  upon  the  showing  made,  is  denied. 
The  order  of  the  Commission  to  be  issued  in  the  case  will  author- 
ize the  company  to  make  a  reasonable  reinstallation  charge. 


IDAHO  PUBIjIC   utilities   COMMISSION. 

TWIN  FALLS  COMMERCIAL  CLUB 

17. 

GREAT  SHOSHONE  &  TWIN  PALLS  WATER  POWER  COM- 
PANY et  al. 

[Case  No.  F-88;  Order  No.  282.] 

Bates  —  Reasonableness  —  Comparison. 

1.  Id  determining  the  reasonableness  of  a  schedule  of  ferry  rates, 
comparison  with  the  rates  charged  by  other  ferry  companies  is  of  little 
or  no  value  where  the  conditions  and  the  circumstances  under  which 
they  are  operated  are  different. 

Bates  — Reasonableness '^Factors  to  be  considered  in  determining* 

2.  In  determining  the  reasonableness  of  ferry  rates,  the  fact  that 
a  large  part  of  the  patronage  is  due  to  the  fact  that  liquor  is  sold  in 
one  county,  and  not  sold  in  another,  and  that  the  entire  state  is  soon 
to  become  dry,  should  not  be  taken  into  consideration,  but  the  determi- 
nation of  the  Commission  ahould  be  based  upon  present  operating  con- 
ditions. 

Depreciation  —  Ferries  —  Annual  allowance, 

3.  An  allowance  of  5  per  cent  per  annum  for  depreciation  was  held 
to  be  fair  and  reasonable  for  a  small  ferry. 

Beh/^m  —  Unreasonableness  —  Percentage. 

4.  A  return  of  30  per  cent  on  an  investment  of  $3,100  is  excesslTe. 
Return  —  Reasonableness  —  Eoctra  hazard. 

6.  A  return  of  10  per  cent  per  annum  on  the  total  investment  in 
a  ferry  was  held  to  be  a  reasonable  return  for  this  class  of  public  utility, 
and  for  insurance  against  operation  at  an  extra  hazardous  point 

[August  5,  1015.] 
P.U.R.1915E. 
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Complaint  that  the  rates  of  a  ferry  company  were  excessive, 
unjust,  unreasonable,  and  discriminatory;  schedule  modified  so 
as  to  produce  decreased  revenue. 

By  the  Commission:  On  the  25th  day  of  June,  1915,  the 
Twin  Falls  Commercial  Club  of  Twin  Falls,  Idaho,  filed  a  com- 
plaint against  the  Great  Shoshone  &  Twin  Falls  Water  Power 
Company  and  William  T.  Wallace,  receiver  of  Great  Shoshone 
&  Twin  Falls  Water  Power  Company,  wherein  it  alleged : 

I.  That  the  said  power  company  for  a  number  of  years  last 
past  has  been  and  is  now  operating  a  ferry  across  the  Snake 
river  at  a  point  just  east  of  Shoshone  Falls  and  between  the 
counties  of  Twin  Falls  and  Lincoln  in  the  state  of  Idaho,  and 
has  been  and  now  is  charging  and  collecting  rates  and  fares  for 
its  ferry  services  according  to  the  following  schedule: 

Stage,  round  trip $1.00 

Automobile  and  driver,  one  way 50 

Team  and  driver,  one  way 50 

Each  additional  passenger,  one  way 25 

Saddle  horse  and  rider,  one  way 2.5 

Foot  passenger,  one  way 26 

Sheep,  one  way,  per  head  ^4 

II.  That  said  rates  and  fares  so  charged  and  collected  by  the 
defendant  company  are  excessive,  unjust,  and  unreasonable  in 
amount  and  discriminatory,  as  compared  with  similar  charges 
for  similar  services  on  other  ferries  across  the  Snake  river  in  the 
state  of  Idaho. 

The  complainant  prayed  that  a  hearing  on  said  allegations  be 
had  by  the  Commission,  and  that  the  rates  and  fares  to  be 
charged  by  the  defendant  company  for  its  said  ferry  service  be 
fixed  at  such  sum  as  the  Commission  may  determine  to  be  just 
and  reasonable. 

[1,  2]  On  the  9th  day  of  July,  1915,  a  hearing  on  said  com- 
plaint was  had  at  Twin  Falls,  Idaho,  before  the  full  Commis- 
sion. Owners  of  two  other  ferries  across  the  Snake  river 
were  called  to  testify  as  to  the  reasonableness  of  the  rates 
charged  by  the  defendant  company,  but  the  conditions  surround- 
ing these  ferries  and  the  circumstances  under  which  they  are 
being  operated  were  so  different  from  those  of  defendant  com- 
pany's ferry  that  this  testimony  was  of  little  or  no  value  to  the 

Commission.     Defendant  company  attempted  to  show  that  a 
P.U.R.1915E. 
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large  part  of  the  patronage  of  their  ferry  during  the  past  two 
years  was  occasioned  by  the  fact  that  Twin  Falls  oounty  has  been 
dry  territory  during  that  period  and  Lincoln  county  wet  terri- 
tory, and  that  this  patronage  will  be  lost  when  the  entire  state  of 
Idaho  becomes  dry  territory  on  January  1,  1916.  This  may 
prove  to  be  true,  but  the  Commission  does  not  think  this  should 
be  taken  into  consideration  in  determining  the  reasonableness 
of  the  present  rates  and  fares. 

Improvements  are  now  being  made  on  the  state  highway 
adjacent  to  this  ferry  and  on  the  grades  leading  to  it,  which  may 
have  the  eflFect  of  increasing  its  patronage.  If  sufficient  patron- 
age is  not  secured  at  any  time  in  the  future  to  pay  a  fair  return 
on  the  value  of  the  property  used  and  useful  in  the  public  serv- 
ice, a  readjustment  of  the  rates  and  fares  may  be  had  at  any 
time  upon  a  proper  showing  before  this  Commission. 

The  Commission  has  before  it  the  report  of  its  auditor,  who 
made  an  examination  of  the  books  of  the  defendant  company  to 
determine  the  operating  revenues  and  operating  expenses  of  the 
ferry  property  of  the  defendant  company,  and  our  decision  and 
order  in  this  case  is  based  upon  this  report 

[3]  The  tables  compiled  by  our  auditor  for  the  years  1910  to 
1914  inclusive  show  the  net  operating  income  varying  from 
$305.08  in  1911  to  $1,809.60  in  1914.  After  making  an  allow- 
ance of  5  per  cent  per  annum  for  depreciation,  which  we  con- 
sider is  a  fair  and  reasonable  amount  for  that  item,  the  report 
shows  net  revenue  for  the  period  of  five  years  covered  by  our 
auditor^s  report  of  $5,080.27. 

[4]  Taking  defendant  company's  figures  as  »to  the  value  of 
the  property  used  and  useful  in  this  ferry  service,  to  wit,  $3,- 
100.80,  we  see  that  the  return  on  the  investment  is  over  30  per 
cent    This  we  find  to  be  excessive. 

[5]  The  defendant  company  asserts  that  this  ferry  is  located 
at  a  hazardous  point  above  Shoshone  Falls,  and  that  this  fact 
should  be  taken  into  account  in  determining  the  reasonableness 
of  the  rates  charged.  The  Commission  has  considered  this  extra 
hazard,  but  believes  that  the  rates  and  fares  permitted  under  this 
decision  and  order  will  produce  sufficient  revenue  and  provide 
a  return  of  10  per  cent  per  annum  on  the  total  investment  (and 
this  the  Commission  finds  is  a  reasonable  return  for  this  class 

P.U.R.1915E. 
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of  public  utility),  and  in  addition  thereto  a  sum  sufficient  to 
provide  insurance  against  the  extra  hazard. 

We  were  not  able  to  secure  a  statement  showing  the  revenues 
from  each  class  of  service  covered  by  the  schedule  of  rates  here- 
inbefore set  out,  and  hence  cannot  determine  accurately  the  effect 
of  the  reduction  in  rates  as  hereinafter  ordered,  but  we  believe 
that  the  defendant  company  should  be  required  to  eliminate  from 
its  present  schedule  the  charge  for  each  additional  passenger,  as 
provided  in  item  No.  4  of  said  schedule,  and  report  to  this  Com- 
mission at  the  end  of  sixty  days  from  and  after  the  effective  date 
of  this  decision  and  order,  the  effect  of  such  elimination  on  the 
operating  revenues  for  said  period  of  sixty  days. 

It  is,  therefore,  ordered  that  from  and  after  the  10th  day  of 
August,  1915,  the  said  Great  Shoshone  &  Twin  Falls  Water 
Power  Company,  and  William  T.  Wallace,  receiver  of  the  Great 
Shoshone  &  Twin  Falls  Water  Power  Company  put  into  effect 
and  charge  and  collect  rates  and  fares  on  their  ferry  across  the 
Snake  river  just  east  of  Shoshone  Falls  between  Twin  Falls  and 
Lincoln  counties  in  the  state  of  Idaho  until  further  order  of  this 
Commission  in  the  premises,  as  follows : 

Stage,  round  trip,  including  driver  and  passengers .* $1.00 

Automobile,  one  way,  including  driver  and  passengers 50 

Team,  one  way,  including  driver  and  passengers 50 

Saddle  horse  and  rider,  one  way 25 

Foot  passenger,  one  way 25 

Sheep,  one  way,  per  head \^ 

And  that  said  defendant  company  and  its  receiver  report  to 
this  Commission  the  effect  upon  the  operating  revenues  of  said 
defendant  company  of  said  schedule  of  rates,  for  a  period  of 
sixty  days  from  and  after  the  10th  day  of  August,  1915. 


HiLINOIS  PUBLIC  UTILITIES  COMMISSION. 

IN    RE    CHESTERFIELD    TELEPHONE    &    TELEGRAPH 

COMPANY. 

[No    3,682.1 

JHaerhnination  »  "Rates  —  Telephtmes  —  Subscribers   at  different  diS' 

tances  fratn  exchange. 

A  rate  of  $12  per  year  to  subscribers  of  a  telephone  company, 

which  owned  the  poles  supporting  the  service  wires  owned  by  rural  sub- 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


664  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

BcriberSi  plus  a  charge  of  $1  per  year  to  rural  subscribers  located  at 
different  distances  from  the  exchange,  was  held  discriminatory,  and 
the  company  was  permitted  to  substitute  a  plus  charge  of  6  cents  per 
year  for  each  pole  between  the  exchange  and  the  subscriber's  preQaises. 

[August  19,  1015.] 

Application  by  the  Chesterfield  Telephone  &  Telegraph  Com- 
pany for  authority  to  change  rates  in  order  to  eliminate  discrimi- 
nation between  subscribers  located  at  different  distances  from  the 
exchange;  granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  The  application  in  this  case  sets  forth 
that  the  petitioner  is  a  public  utility  engaged  in  the  management 
and  operation  of  a  telephone  system,  with  its  principal  place  of 
business  at  Chesterfield,  Macoupin  county,  Illinois ;  that  it  owns 
and  operates  a  telephone  exchange  at  Rockbridge,  Illinois,  and 
seeks  authority  to  change  certain  of  its  rates  at  said  Rockbridge 
exchange  in  order  to  eliminate  certain  discriminations. 

The  present  rates  applicable  to  its  subscribers  at  said  point 
are  as  follows: 

Party  line  telephones,  $1  per  month;  individual  line  tele- 
phones, $1  per  month,  plus  an  additional  charge  of  $1  per  year. 

A  hearing  was  held  before  the  Commission  in  this  case  on  May 
18,  1914.  W.  J.  Finch,  president  of-  the  telephone  company, 
appeared  on  behalf  of  the  petitioner.  N'o  one  appeared  object- 
ing. 

From  the  testimony  presented  in  this  case  it  appears  that  the 
petitioner  is  now  furnishing  telephone  service  to  its  village  sub- 
scribers at  Rockbridge,  and  also  to  its  rural  subscribers  connected 
with  said  exchange,  at  a  rate  of  $1  per  month.  It  also  appears 
that  there  are  three  rural  subscribers  on  individual  lines  con- 
nected with  petitioner's  exchange.  One  of  said  subscribers  is 
located  about  1  mile  (twenty-one  poles)  ;  one  about  1 J  miles 
(forty-nine  poles) ;  and  the  other  about  2^  miles  (fifty-five 
poles)  from  the  Rockbridge  exchange. 

The  wire  connecting  each  of  said  subscribers  to  said  exchange 
is  owned  by  the  subscribers,  but  the  petitioner  owns  and  main- 
tains the  poles  on  which  said  wires  are  strung,  and  also  maintains 
the  wires.    In  addition  to  a  rate  of  $1  per  month,  each  of  said 

three  subscribers  are  charged  $1  per  year. 
P.U.R.1915R 
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The  petitioner  contends  that  the  above  charge  to  the  latter  sub- 
scribers is  not  compensatory,  and  that  it  is  discriminatory  in  that 
the  subscribers  are  located  at  various  distances  from  the  ex- 
change, and  that  they  enjoy  a  service  which  cannot  be  extended 
to  other  subscribers  on  the  same  basis. 

The  petitioner  seeks  authority  to  discontinue  the  present 
charge  to  the  three  rural  subscribers  in  question,  and  to  make  a 
rate  applicable  to  all  present  or  future  individual  rural  sub- 
scribers to  be  open  to  all  subscribers  of  $1  per  paonth  plus  a 
yearly  charge  of  5  cents  per  pole  contact,  based  on  the  number 
of  poles  between  petitioner's  exchange  and  the  telephone  of  each 
of  such  subscribers.  On  this  basis  the  present  individual  rural 
subscribers  would  each  pay  a  rate  of  $12  per  year  plus  $1.05, 
$2.45  and  $2.75,  respectively,  or  a  total  charge  of  $13.05,  $14.45 
and  $14.75  per  year,  respectively. 

The  Commission  is  of  the  opinion,  from  a  careful  considera- 
tion of  this  case,  that  the  present  charge  to  the  three  individual 
rural  subscribers  in  question  is  discriminatory  for  the  reason 
that  individual  line  rural  service  at  the  rate  enjoyed  by  the  three 
subscribers  above  mentioned  is  not  open  to  the  other  subscribers 
of  the  petitioner,  and  it  is  quite  apparent  that  such  service  could 
not  be  extended  generally  to  all  subscribers  alike  at  the  rate 
now  in  force,  without  it  becoming  unduly  burdensome  to  the 
company.  We  are  not  prepared  to  lend  our  approval  to  the  basis 
or  plan  proposed  by  the  petitioner.  However,  under  the  peculiar 
facts  in  this  case,  the  change  proposed  appears  to  be  an  equitable 
solution  of  the  question  presented,  and  as  to  this  particular  case 
it  should  be  approved. 

It  is  therefore  ordered  that  the  petitioner,  the  Chesterfield 
Telephone  &  Telegraph  Company,  shall  discontinue  its  present 
schedule  of  rates  at  its  Bockbridge  exchange,  and  shall  substitute 
therefor  the  following  rates : 

Party  line  telephones,  $1  per  month;  individual  line  tele- 
phones, where  the  wire  is  owned  by  the  subscriber,  but  the  poles 
are  owned  and  the  poles  and  wires  are  maintained  by  the  tele- 
phone company,  $1  per  month,  plus  a  charge  of  5  cents  per  year 
per  pole  between  the  telephone  exchange  and  the  subscriber's 
premises. 

The  above  change  in  rates  shall  be  filed,  posted,  and  published 
P.U.R.1915E. 
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as  provided  by  law,  and  shall  become  effective  from  and  after 
September  1,  1915. 

By  order  of  the  Commission  this  19th  day  of  August^  1915. 
Dated  at  Springfield,  Illinois. 


IliEINOIS  PUBLIC  UTILITIES  COBIMISSION. 

IN  RE  FOREST  CITY  TELEPHONE  COMPANY. 

[No    3604.] 

1H8€!ritninatian  »  Telephones  «  Busineaa  and  residence  rates. 

1.  The  Illinois  Commission  Conference  Ruling  No.  13,  which  pro- 
vides that  "the  classification  of  telephone  subscribers  into  business  and 
residence  subscribers,  with  higher  rates  for  the  former  than  for  tbo 
latter,  is  reasonable  and  permissible,"  is  not  a  ruling  that  it  is  dis- 
criminatory and  unlawful  to  charge  the  same  rate  for  business  tele- 
phones as  for  residence  telephones 

DiscriminaUon  —  Telephone  rates  *-  Subscribers  owning  telephones, 

2.  It  is  discriminatory  and  unlawful  under  the  Illinois  Commis* 
sion  Conference  Ruling  No.  15  to  grant  any  reduction  from  the  regular 
rate  to  telephone  subscribers  owning  their  own  telephones;  but  under 
conditions  fixed  by  the  Commission  a  telephone  company  may  rent  an 
instrument  from  a  subscriber  who  owns  the  same. 

Service  —  Payment  —  Flat  discount  rates, 

3.  A  discount  of  25  cents  per  month  for  prompt  payment  of  bills 
for  telephone  service  was  approved  by  the  Illinois  Commission  rather 
than  a  discount  on  the  percentage  basis,  although  the  latter  is  regarded 
as  more  equitable. 

[August  19,  1915.] 

Application  for  authority  to  increase  telephone  rates; 
granted,  it  appearing  that  a  reasonable  increase  should  be 
allowed  to  meet  increased  cost  of  operation  to  provide  for  depre- 
ciation and  a  reasonable  return  upon  the  investment  and  to 
eliminate  discrimination  in  favor  of  persons  owning  their  own 
telephones. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  The  petitioner  in  this  case  is  a  public 
utility  engaged  in  the  management  and  operation  of  telephone 
exchanges  at  Forest  City  and  San  Jose.  Application  sets  forth 
P.U.R.1915E. 
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that  the  rates  of  the  petitioner  now  in  force  and  effect  are  as 
follows : 

Forest  City  Exchange, 

Business  telephones $12.00  per  year 

Business  telephones — subscriber  owning  the  telephone 6.00  "  " 

Residence  telephones 12.00  "  " 

Residence  telephones — subscriber  owning  the  telephone  ....  5.00  "  " 

Rural  party  line  telephones   12.00  "  •* 

Switching  rural  telephones — party  lines — subscribers  ovming 

and  maintaining  line  to  village  limits    4.00  "  " 

Switching    rural    telephones — individual     lines — subscriber 

owning  and  maintaining  line  to  village  limits 5.00  ^  " 

San  Jo86  Exchange, 

Business  telephones $12.00  per  yeanr 

Business  telephones — subscriber  owning  the  telephone 6.00  "  " 

Residence  telephones  12.00  "  " 

Residence  telephones — subscriber  owning  the  telephone  ....  6.00  "  '* 

Rural  telephones — ^individual  line  business  service 24.00  "  " 

Rural  party  line  telephones 12.00  "  '' 

Rural  party  line  business  telephones 12.00  "  " 

Rural  party  line  telephones — subscriber  owning  the  telephone  6.00  "  .   *• 
Switching  rural  telephones — party  lines — subscribers  owning 

and  maintaining  lines 6.00  "  ** 

Application  further  sets  forth  that  it  is  discriminatory  and  un- 
lawful to  allow  suhscribers  who  own  their  telephones  a  lower  rate 
than  the  rate  charged  subscribers  whose  telephones  are  furnished 
by  the  company;  that  it  is  discriminatory  not  to  charge  a  higher 
rate  for  business  telephones  than  for  residence  telephones;  that 
it  is  necessary,  in  order  to  secure  the  prompt"  payment  of  re-ntal 
charges,  to  allow  a  discount  of  25  cents  per  month,  or  $3  per 
year,  if  rental  charges  are  paid  monthly  in  advance ;  and  that  the 
present  rates  do  not  produce  sufficient  revenue  to  place  the 
utility  on  a  sound  financial  basis  and  enable  it  to  pay  its  em- 
ployees full  and  fair  compensation  for  their  services,  and  to  pay 
all  of  its  operating  expenses,  provide  an  adequate  depreciation 
fund,  and  pay  to  its  stockholders  a  fair  return  on  the  investment. 

Application  is  made  for  authority  to  discontinue  the  discrim- 
inatory rates  that  apply  to  subscribers  who  own  their  telephones, 
to  establish  a  rate  of  $21  per  year  for  business  telephones,  and  to 
increase  all  other  rates,  with  the  exception  of  the  rates  for  switch- 
ing rural  service  subscribers,  nominally  25  cents  per  month,  and 
allow  a  discount  of  that  amount  on  all  bills  paid  monthly  on  or 
before  the  16th  day  of  the  current  month  in  which  the  service  is 
rendered, 

Hearing  was  held  at  Springfield,  Illinois,  May  19,  1915,  due 
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notice  of  the  date  of  hearing  having  been  given,  as  provided  by 
*  law,  to  the  mayor  of  each  of  the  cities  in  which  petitioner  ope^ 
ates.  Ben  B.  Boynton,  attorney,  appeared  for  the  petitioner. 
No  one  appeared  objecting. 

From  the  testimony  presented  at  the  hearing,  it  appeared  that 
the  utility  had  on  May  1,  1915,  about  456  telephones  in  service, 
183  of  which  are  connected  with  the  Forest  City  exchange  and 
273  with  the  San  Jose  exchange;  that  the  greater  part  of  the 
development  at  both  exchanges  is  rural ;  that  about  half  of  the 
subscribers  in  the  village  of  Forest  City  and  a  few  subscribers  in 
the  village  of  San  Jose  own  their  telephones;  also  that  a  few 
rural  subscribers  connected  with  each  exchange  own  their  tele- 
phones, and  that  a  reduction  of  50  per  cent  from  the  r^ular 
schedule  rate  for  the  class  of  service  furnished  applies  to  such 
subscribers. 

It  further  appeared  that  the  utility  is  facing  certain  increases 
in  expenses  by*  reason  of  the  employment  of  an  additional  opera- 
tor at  San  Jose,  increases  in  operators'  salaries  and  manager's 
salary,  and  increased  taxes,  and  that  the  present  rates  do  not  pro- 
duce sufficient  revenue  to  meet  the  requirements  of  the  utility. 

The  petitioner  submitted  at  the  hearing  a  statemc  it  of  assets 
and  liabilities  and  earnings  and  expenses  of  the  utility  for  the 
year  ending  December  31,  1914.  According  to  this  statement, 
the  capital  stock  of  the  company  is  $20,000,  $11,300  of  which 
is  outstanding,  and  the  value  of  the  physical  property  is  estima- 
ted at  $15,000.  It  appears  that  the  earnings  for  the  year  ending 
December  31,  1914,  amounted  to  $4,661  and  that  for  the  same 
period  expenses  amoimted  to  $3,299,  leaving  a  net  revenue  of 
$1,361.  No  allowance  was  made  for  depreciation,  and  the  allow- 
ance for  manager's  salary  was  only  $10  per  month. 

It  further  appeared  that  the  utility  has  experienced  con8ide^ 
able  difficulty  in  making  collections,  particularly  at  San  Jose 
and  that  on  May  1,  1915,  about  $2,000  in  rental  and  toll  charges 
were  outstanding.  It  was  admitted  that  the  petitioner  had  been 
negligent  in  the  matter  of  collections,  but  it  also  appeared  that 
subscribers  were  slow  in  making  payments,  particularly  rural 
subscribers. 

[1]  The  statement  in  the  petition  with  reference  to  the  rate 
for  business  telephones  apparently  is  due  to  a  misunderstanding 

P.U.R.1915E. 


Digitized  by  V:iOOQI.C 


IN  RE  FOREST  CITY  TELEPH.  CO.  W9 

of  the  ruling  of  the  Commission  regarding  the  classification  of 
telephone  subscribers.  The  Commission  has  not  ruled  that  it  is 
discriminatory  and  unlawful  to  charge  the  same  rates  for  busi- 
ness telephones  as  for  residence  telephones.  Paragraph  "d"  of 
Conference  Ruling  No.  13  reads : 

"The  classification  of  telephone  subscribers  into  business  and 
residence  subscribers  with  higher  rates  for  the  former  than  for 
the  latter  is  reasonable  and  permissible  (1)  because  of  the  greater 
cost  of  .providing  business  service,  and  (2)  because  it  is  a  well- 
established  principle  that  a  lower  residence  rate  is  necessary  in 
order  that  a  sufficiently  large  number  of  subscribers  may  be  se- 
cured to  make  the  telephone  valuable  to  all  users." 

[2]  The  rate  that  now  applies  to  subscribers  who  own  their 
telephones  is,  of  course,  discriminatory  and  unlawful.  The  Com- 
mission has  ruled  (Conference  Ruling  No.  16)  that  it  is  unlaw- 
ful to  grant  any  reduction  from  the  regular  rate  on  account  of 
the  subscriber  owning  the  telephone.  The  above  mentioned  con- 
ference ruling  also  fixes  the  terms  under  which  a  telephone  com- 
pany may  rent  a  telephone  from  a  subscriber  who  owns  the  same. 

The  proposed  rate  of  $21  for  business  telephones,  with  a  dis- 
count of  25  cents  per  month  if  paid  monthly  in  advance,  appears 
to  be  a  reasonable  rate.  Fourteen  subscribers  of  the  Forest  City 
exchange  and  twenty-eight  subscribers  of  the  San  Jose  exchange 
will  be  affected  by  this  increase,  and  the  net  increase  in  revenue, 
provided  all  subscribers  take  advantage  of  the  discount  feature, 
will  amount  to  $252  per  year.  The  increase  in  revenue  that  will 
result  from  the  change  in  rates  that  apply  to  subscribers  who  own 
their  telephones  will  amount  to  $399  per  year,  making  the  total 
increase  in  revenue  $651  per  year,  which  is  approximately  the 
amount  of  the  increased  expenses  that  are  to  be  met  by  the  utility. 

[3]  A  discount  to  apply  on  bills  paid  on  or  before  the  15th  of 
the  current  month  appears  to  be  good  telephone  practice,  as  it 
tends  to  diminish  collection  expense  and  losses  from  unpaid 
rentals,  and  in  this  case  a  discount  of  25  cents  per  month  appears 
to  be  reasonable.  While  a  discount  applied  on  a  percentage  basis 
is  regarded  as  being  more  equitable,  in  the  present  instance  a  flat 
discount  rate  appears  to  be  justified. 

The  Commission  is  of  the  opinion  that  if  proper  service  is 

furnished,  the  proposed  rates  will  not  be  unreasonable ;  and  while 
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there  is  nothing  in  the  record  in  this  case  with  regard  to  service, 
however,  the  company  is  tinder  the  general  obligation  to  comply 
with  the  rules  established  by  the  Commission  governing  telephone 
service. 

It  is  therefore  ordered  that  the  petitioner,  Forest  City  Tele- 
phone Company,  be,  and  the  same  is,  hereby  authorized  to  dis- 
continue the  rate  schedules  that  it  now  has  in  force  and  effect  at 
Forest  City  and  San  Jose,  and  substitute  therefor  the  following 
schedules: 

Far  eat  City   Exchange 

Business  telephones $21 .00  per  year 

Residence   telephones    ■. 15.00    **      " 

Rural  party  line  telephones   16.00    **      " 

Switching  charge  for  rural  service  subscribers 4.00    '*      " 

A  discount  of  25  cents  per  month  will  apply  to  the  above  rates,  with  the 
exception  of  the  rate  for  switching  rural  service  subscribers,  if  rental 
charges  are  paid  monthly  on  or  before  the  15th  day  of  the  current  month  in 
which  the  service  is  rendered. 

All  switching  service  charges  are  payable  annually,  in  advance,  and  no 
switching  service  charge  for  any  one  line  shall  amount,  in  the  aggregate,  to 
less  than  $12  per  year. 

San  Joai  Exchange, 

Business  telephones    $21.00  per  year 

Residence   telephones    - 15.00    "      " 

Rural  individual  line  telephones — business  service  27.00    "     '* 

Rural  party  line  telephones — business  service  21.00    **     " 

Rural  party  line  telephones   16.00    '*      " 

Switching  rural  service  subscribers   6.00    "     " 

A  discount  of  25  cents  per  month  will  apply  to  the  above  rates,  with  the 
exception  of  the  rate  for  switching  rural  service  subscribers,  if  rental 
charges  are  paid  monthly  on  or  before  the  15th  day  of  the  current  month  in 
which  the  service  is  rendered. 

All  switching  service  charges  are  payable  annually,  in  advance,  and  no 
switching  service  charge  for  any  one  line  shall  amount,  in  the  aggregate,  to 
less  than  $12  per  year 

It  is  further  ordered  that  the  schedules  herein  authorized  shall 
become  effective  as  of  September  1,  1915,  and  shall  be  filed? 
posted,  and  published  by  said  petitioner  as  provided  by  §  34  of 
an  act  to  provide  for  the  regulation  of  public  utilities. 

By  order  of  the  Commission,  this  19th  day  of  August^  1915, 

dated  at  Springfield,  Illinois, 
P.U.R.1916E. 
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IN  RE  CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 

[No.  4107.] 

Rates '-'Water--' Substitution  of  meter  for  flat  rates, 

1.  A  water  company  may  substitute  a  meter  rate,  based  upon  the 
cost  of  service,  for  a  flat  rate  for  water  supplied  to  its  consumers,  when 
it  appears  that  an  inadequate  supply  will  be  thus  augmented  and  that 
such  method  of  charge  is  for  the  best  interests  of  the  consumer  and 
the  public 
lUiies  —  Water  »  Condition  imposed  in  authorizing  m^ter  rates. 

2i.  A  water  company,  on  being  permitted  to  change  its  charge  for 
water  supplied  from  a  flat  rate  to  a  meter  rate,  was  authorized  to 
change  the  rates  on  file  with  the  Commission  on  condition  that  no  con- 
sumer should  be  required  to  pay  a  larger  bill  than  would  be  due  for  a 
greater  consumption. 

[August  10,  1915.] 

Application  for  authority  to  withdraw  flat  rates  for  water 
service  and  to  substitute  meter  service ;  granted. 

Commissioner  Shaw:  The  petitioner  herein,  the  Central  Il- 
linois Public  Service  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  has  filed  an  application  for 
authority  to  withdraw  the  flat  rates  now  in  force  in  the  city  of 
Harrisburg,  and  to  charge  for  all  water  supplied  to  its  con- 
sumers in  that  city  at  the  meter  rates. 

[1]  In  an  earlier  case,  the  city  of  Harrisburg  filed  a  complaint 
with  the  Commission  on  March  8,  1914,  in  regard  to  the  service 
given  by  the  Central  Illinois  Public  Service  Company.  At  hear- 
ings held  in  Springfield,  on  April  20,  1914,  and  in  Harrisburg  on 
May  23,  1914,  two  most  important  facts  brought  out, — (1)  that 
the  water  supplied  to  the  consumers  was  unfiltered  and  impure, 
and  (2)  that  the  supply  did  not  equal  the  demand  during  the 
dry  season.  On  June  23,  1914,  the  Commission  entered  an 
order  directing  the  Central  Illinois  Public  Service  Company  to 
construct  a  filter  adequate  to  maintain  pure  its  public  supply. 
This  filter  has  been  constructed,  and  through  its  operation  the 
city  is  supplied  with  pure  water.  The  above  order  contained  no 
reference  or  direction  concerning  the  adequacy  of  supply.    From 

the  petition  now  before  the  Commission,  it  appears  that  the  util- 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


672  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

r 

ity  has  attempted  to  solve  the  question  of  adequacy  of  supply  by 
metering  its  consumers,  and,  at  the  present  time,  practically  all 
the  water  services  are  metered. 

Any  basis  of  charging  for  water  to  be  just  for  both  the  utility 
and  the  consumer  must  be  predicated  on  the  cost  of  the  service. 
A  flat  rate,  such  as  is  now  in  effect  in  Harrisburg,  based  ou  the 
number  and  kind  of  fixtures  installed,  is  an  attempt  to  charge  a 
consumer  for  what  he  would  reasonably  use  through  each  fixture, 
and  therefore  an  attempt  to  distribute  the  cost  of  service  among 
the  consumers  according  to  the  amount  of  water  consumed.  The 
number  of  fixtures  ceases  to  be  an  index  to  the  amount  of  water 
consumed  when  the  consumer  uses  an  excessive  amount  or  is 
wasteful  of  water.  Where  waste  exists  the  object  of  a  flat  rate 
is  defeated.  The  fact  that  a^flat  rate  leads  to  waste  is  sufficient  to 
condemn  it  as  a  basis  for  charge  in  Harrisburg,  where  conserva- 
tion of  supply  is  a  matter  of  vital  importance.  Cities  similarly 
situated  have  made  a  material  reduction  in  the  per  capital  con- 
sumption by  metering  all  service  pipes.  The  Commission  be- 
lieves that  the  only  way  the  cost  of  service  can  be  divided 
equitably  between  consumers  is  with  reference  to  the  actual 
amount  of  water  consumed. 

It  appears  that  the  application  of  the  petitioner  is  reasonable, 
and  that  it  is  to  the  best  interests  of  the  utility  and  its  consumers 
that  the  authority  be  given  to  withdraw  the  flat  rates. 

It  is  therefore  ordered  that  the  schedule  of  flat  rates  and 
charges  for  water  now  in  force  in  the  city  of  Harrisburg  be  with- 
drawn. 

No  valuation  having  been  made,  the  Commission  is  not  ren- 
dering a  decision  on  the  reasonableness  of  the  meter  rates  now  in 
force  and  on  file  with  this  Commission. 

[2]  It  is  further  ordered  that  the  meter  rates  and  charges  of 
said  Central  Illinois  Public  Service  Company  in  force  in  the 
city  of  Harrisburg  and  on  file  with  this  Conunission  shall  be 
hereafter  observed  and  in  force,  provided  that  no  consumer  will 
be  required  to  pay  a  larger  bill  than  would  be  due  for  a  greater 
consumption. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  19th 
day  of  August,  1915. 

P.U.R.1915E. 
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WAYNE  COUNTY  MUl^UAL  TELEPHONE  COMPANY  et  al. 

V. 

COMMERCIAL   TELEPHONE   &   TELEGRAPH   COMPANY. 

[No.  3614.] 

Monopoly  and  competition -^  Application  to  enter  occupied  territory 
'^Policy  of  Commission. 

1.  The  proper  remedy  to  secure  adequate  service  in  ^a  territory 
occupied  by  a  public  service  corporation  is  not  the  granting  of  a  cer- 
tificate of  convenience  and  necessity  authorizing  another  company  to 
enter  the  field,  where  no  steps  have  been  taken  to  invoke  the  power 
of  the  Commission  for  the  correction  of  such  inadequate  service,  since 
this  would  result  in  a  duplication  of  facilities,  a  divided  service,  and 
its  attending  evils;  but  in  such  a  case  the  Illinois  Commission  will 
order  the  company  already  in  the  field  to  furnish  proper  service,  and 
will  withhold  its  decision  on  the  application  for  the  certificate  for  the 
purpose  of  making  such  further  order  as  developments  may  warrant. 

Service '-^  Telephones '-^  Physical  connection  pending  application  for 
certificate  of  convenience  and  necessity. 

2.  Physical  connection  between  the  lines  of  two  telephone  com- 
panies was  ordered  as  a  temporary  arrangement  pending  an  application 
for  a  certificate  of  convenience  and  necessity  to  authorize  one  company 
to  establish  a  competing  service  in  territory  occupied  by  the  other, 
where  it  appeared  that  intercommunication  between  the  aubscribers 
of  the  two  companies  was  essential  to  the  uaera  of  both. 

[August  26,  1915.] 

Application  for  a  certificate  of  convenience  and  necessity  for 
the  establishment  of  a  competing  telephone  system  in  the  city  of 
Fairfield  on  the  ground  of  inadequate  facilities  and  service  of 
the  defendant ;  decision  reserved  pending  compliance  with  order 
requiring  improvements ;  twenty  days  established  as  a  reasonable 
time  for  such  compliance. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petition  in  this  case  represents 
that  the  defendant,  Commercial  Telephone  &  Telegraph  Com- 
pany, a  corporation,  with  its  principal  place  of  business  at  Olney, 
Illinois,  owns  and  operates  a  telephone  system  in  the  city  of 
Fairfield;  that  such  system  consists  of  an  antiquated  property 
and  is  in  a  bad  state  of  repair;  that  the  equipment  is  obsolete  and 
the  property  inadequate;  that  the  defendant  does  not  maintain 
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the  telephone  service  in  a  manner  justly  and  reasonably  due  the 
patrons  of  said  system ;  that  the  patrons  of  the  defendant  rent- 
ing telephone  instruments  in  the  city  of  Fairfield  pay  the  de- 
fendant the  sum  of  $1.50  per  month  for  telephone  instruments 
installed  in  offices  and  business  houses,  and  the  sum  of  $1  per 
month  for  telephone  instruments  installed  in  dwelling  houses'; 
that  patrons  renting  such  telephones  are  required  to  pay  toll 
charges  to  all  near-by  towns  and  villages  in  the  county ;  that  per- 
sons in  the  said  near-by  towns  and  villages  are  required  to  pay 
toll  charges  for  telephone  communication  with  patrons  of  the 
defendant  in  the  city  of  Fairfield ;  that  patrons  of  the  defendant 
in  the  city  of  Fairfield  have  communication  with  very  few  rural 
telephones  in  the  immediate  vicinity  of  Fairfield;  that  the 
charges  demanded  by  the  defendant  to  points  and  places  outside 
of  the  city  of  Fairfield  are,  in  many  instances,  made  in  excess  of 
the  toll  charges  from  such  outside  points  and  places  to  Fairfield; 
that  the  defendant  is,  and  has  been  for  some  years  past,  charging 
the  complainants  and  other  patrons  of  the  service  unjust  and  un- 
reasonable rates  for  the  use  of  its  instruments  in  offices,  business 
houses,  and  residences,  etc.;  that  the  said  charges  are  unwa^ 
ranted,  considering  the  unsatisfactory  and  generally  inefficient 
service  received  by  said  patrons. 

The  petition  further  sets  forth  that  prior  to  the  defendant 
assuming  control  and  management  of  the  telephone  system  in 
the  city  of  Fairfield,  the  complainants  and  other  patrons  of  the 
service  were  provided  communication  with  some  three  or  four 
hundred  rural  telephones  in  the  immediate  vicinity  of  Fairfield; 
that  under  the  present  management  they  have  commimicatiou 
with  only  some  fifty  rural  telephones  in  the  vicinity  of  Fairfield ; 
and  that  on  account  of  the  "inept  service  and  accommodations" 
on  the  part  of  the  defendant,  the  said  rural  patrons  have  discon- 
nected their  telephones  from  the  defendant's  system. 

The   petition   further   sets  forth   that  the  complainant,  the 

Wayne  County  Mutual  Telephone  Company,  should  be  granted 

a  certificate  of  convenience  and  necessity  to  install  and  operate. 

within  the  city  of  Fairfield,  a  proper  and  efficient  telephone 

service;  that  by  the  installation  of  another  telephone  system  the 

complainants  and  other  patrons  of  the  defendant  can  be  provided 

with  proper  and  satisfactory  service  and  connection  with  said 
P.U.R.1916E. 
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rural  telephones  in  the  vicinity  of  Fairfield;  that  convenient, 
necessary,  and  satisfactory  telephone  service  can  be  had  with 
numerous  rural  exchanges,  affording  the  citizens  and  business 
men  of  the  city  of  Fairfield  connection  with  several  hundred 
rural  telephones  in  the  country,  and  with  numerous  towns  and 
villages  in  the  county  and  surrounding  counties,  without  the  pay- 
ment of  toll  charges;  that  by  the  construction  of  another  tele- 
phone aystem  in  the  city  of  Fairfield,  the  complainants  and  the 
public  will  be  afforded  much  better  and  more  extensive  accommo- 
dations and  at  much  less  charge  and  expense  than  is  now  pos- 
sible. 

•The  defendant,  Commercial  Telephone  &  Telegraph  Com- 
pany, hereinafter  referred  to  as  the  "commercial  company,"  did 
not  file  an  answer  to  the  complaint,  but  filed  a  motion  to  dismiss, 
alleging  (1)  that  the  complaint  does  not  show  that  the  Wayne 
County  Mutual  Telephone  Company  and  the  Business  Men's 
Commercial  Club  are  corporations  duly  organized  and  autho- 
rized to  do  business  under  the  laws  of  the  state  of  Illinois,  and 
by  reason  thereof  there  are  no  proper  parties  as  petitioners  or 
complainants  in  said  cause,  and  no  natural  or  artificial  persons  as 
such  complainants  against  whom,  or  in  favor  of  whom,  a  lawful 
order  could  be  entered  by  the  Commission;  (2)  that  said  com- 
plaint does  not  show  that  any  person  or  corporation  who  is  a 
patron  of  the  defendant  has  made  any  complaint  as  to  the  char- 
acter or  kind  of  services  rendered  by  the  defendant;  (8)  that 
said  complaint  does  not  show  that  the  defendant  cannot  render 
reasonably  good  telephone  service  to  its  patrons  and  the  citizens 
of  Fairfield;  (4)  that  said  complaint  requests  a  certificate  of 
convenience  and  necessity  for  the  establishment  of  a  telephone 
exchange  in  the  city  of  Fairfield,  but  no  natural  person  or  duly 
authorized  corporation  is  requesting  such  certificate,  or  is  named 
as  the  person  to  whom  such  certificate  should  be  issued. 

Subsequently  a  motion  of  A.  J.  Poorman  et  al.,  to  be  made 
parties  complainant  to  the  petition  in  this  cause,  was  filed. 
After  hearing  arguments  on  both  of  the  above  motions,  the  Com- 
mission reserved  its  ruling  thereon  until  final  consideration  of 
the  case. 

Hearing  was  held  at  Springfield,  Illinois,  May  18,  1915. 
Virgil  W.  Mills,  of  Mills  &  Forth,  and  John  L.  Cooper,  attorneys, 
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appeared  for  the  complaiBanta ;  John  Lynch,  attorney,  appeared 
for  the  defendant. 

From  the  testimony  presented  in  this  case,  it  appears  that  the 
Commercial  Telephone  &  Telegraph  Company,  which  operates 
an  extensive  telephone  system  in  southeastern  Illinois,  with  its 
principal  place  of  business  at  Olney,  operates  a  telephone  ex- 
change in  the  city  of  Fairfield,  the  county  seat  of  Wayne  county, 
serving  about  250  subscribers,  and  has  toll  lines  extending  from 
Fairfield  to  a  number  of  points  in  Wayne  county,  to  Albion  in 
Edwards  county,  and  to  Flora  in  Clay  county,  at  which  point 
connection  is  made  with  the  toll-line  systems  of  the  commercial 
company  and  the  Central  Union  (Bell)  Telephone  Company/ 

It  further  appears  from  the  testimony  that  by  reason  of  in- 
adequate and  unsatisfactory  service  furnished  by  the  defendant, 
certain  rural  subscribers  served  on  a  switching  service  basis 
found  it  necessary  to  discontinue  their  connections  with  the  de- 
fendant and  install  a  switch  board  near  the  corporate  limits  of 
the  city  of  Fairfield,  and  extend  two  lines  into  the  city,  one  of 
which  terminates  in  a  livery  stable  and  the  other  in  a  doctor's 
ofiice ;  that  such  rural  subscribers  are  a  part  of  a  so-called  mutual 
or  co-operative  organization  known  as  the  Wayne  County  Mutual 
Telephone  Company ;  that  this  latter  company,  hereinafter  refer- 
red to  as  the  "mutual  company,''  through  the  co-operation  of  the 
Business  Men's  Commercial  Club,  of  Fairfield,  and  many 
responsible  citizens,  proposes  to  install  and  operate  a  telephone 
exchange  in  the  city  of  Fairfield,  such  exchange  to  be  operated 
on  a  so-called  mutual  or  co-operative  plan;  and  that  said  mutual 
company  proposes  to  extend  the  service  to  many  points  in  Wayne 
county  and  to  adjoining  .counties  through  certain  reciprocal 
arrangements  with  other  so-called  mutual  telephone  companies. 

The  proposed  construction  of  a  competing  telephone  exchange 
in  the  city  of  Fairfield  appears  from  the  evidence  to  be  the  result 
of  a  state  of  great  dissatisfaction  with  the  service  of  the  defend- 
ant company.  The  statements  of  various  subscribers  and  former 
subscribers  of  the  defendant,  describing  the  reasons  for  this  dis- 
satisfaction, cover  many  pages  of  testimony. 

It  was  clearly  shown  by  the  testimony  that  the  local  exchange 
plant  of  the  defendant  is  in  very  poor  condition,  and  that  many 
interruptions  to  the  service  occur  because  of  the  badly  deteri- 
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orated  condition  of  the  outside  distribution  system  and  the 
obsolete  substation  equipment  that  is  in  use.  It  appeared  that 
the  switch  board  and  other  central  office  equipment  is  in  good 
condition,  but  that  the  operating  is  not  maintained  at  a  high 
standard  of  efficiency.  Poor  operating,  coupled  with  the  physi- 
cal trouble  that  occurs  by  reason  of  the  badly  deteriorated  condi- 
tion of  the  plant,  has  resulted  in  very  unsatisfactory  service. 

The  defendant  company  introduced  some  evidence  tending 
to  show  that  ^Hrouble"  is  cleared  promptly,  and  that  the  dissatis- 
faction with  the  service  had  not  resulted  in  any  decrease  in 
traffic.  On  the  contrary,  it  appeared  that  the  number  of  calls  per 
sub8cril)er  in  the  city  of  Fairfield  is  considerably  in  excess  of 
the  average  number  of  calls  per  subscriber  for  exchanges  of  simi- 
lar size  and  character.  It  was  admitted,  however,  by  witnesses 
for  the  defendant,  that  the  outside  exchange  plant  is  in  poor 
condition.  Said  witnesses  further  testified  that  agitation  in  the 
city  of  Fairfield  for  the  installation  of  a  second  telephone 
system,  and  the  action  taken  by  the  mutual  company,  had  tended 
to  discourage  any  further  investment  by  the  defendant  in  Fair- 
field. 

The  inadequacy  of  the  service,  it  appears,  is  due  largely  to  the 
inability  of  the  subscribers  of  the  defendant  to  communicate  with 
the  rural  subscribers,  that  is,  the  subscribers  of  the  mutual  com- 
pany, and  the  inability  of  the  rural  subscribers  to  communicate 
with  the  subscribers  of  the  defendant.  This  condition,  of  course, 
is  the  result  of  the  rural  subscribers  discontinuing  connection 
with  the  exchange  of  the  defendant,  and  no  doubt  has  resulted  in 
great  inconvenience  to  all  users  of  telephone  service  in  the  city 
of  Fairfield  and  the  rural  territory  contiguous  thereto. 

As  stated  above,  the  complaint  alleges  excessive  rates  charged 
by  the  defendant  company.  With  the  exception  of  a  statement 
by  a  witness  for  the  defendant,  that  the  gross  receipts  for  the 
year  1914  did  not  meet  the  expenses,  and  that,  with  a  proper 
allowance  for  depreciation,  a  deficit  of  about  $2,900  occurred, 
no  evidence  was  produced  at  the  hearing  regarding  the  rates. 

[1,  2]  From  a  careful  consideration  of  the  record  in  this 
case,  we  are  of  the  opinion  that  the  facts  developed  by  the  testi- 
mony presented  at  the  hearing  do  not  justify  the  establishment 

of  another  telephone  system  in  the  city  of  Fairfield.     The  State 
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Public  Utilities  Commission  law  provides  an  adequate  way  of 
obtaining  good  service,  just  as  it  provides  a  remedy  for  excessive 
rates.  The  defendant,  since  acquiring  the  telephone  exchange  in 
the  city  of  Fairfield,  has  had  ample  time  to  make  such  improve- 
ments in  the  plant  as  may  be  necessary  for  the  furnishing  of  as 
adequate  and  efficient  service.  Promises  made  by  its  manage- 
ment to  the  public  and  the  press  have  not  been  fulfilled,  and  the 
condition  of  the  physical  plant  and  the  failure  of  the  defendant 
to  make  the  necessary  improvements  warrant  the  Commission  in 
ordering  immediate  action  in  this  respect. 

However,  it  is  the  opinion  of  the  Commission  that  in  a  case 
of  this  kind,  where  inadequate  service  is  shown  to  exist,  but  no 
steps  have  been  taken  to  invoke  the  power  of  the  Commission  for 
the  correction  of  such  inadequacy,  the  proper  remedy  is  not  the 
granting  of  permission  to  a  new  company  to  enter  the  territory. 
The  application  of  such  a  remedy  would  result  in  the  duplication 
of  the  plant  and  equipment  of  the  existing  company,  and  would 
also  result  in  divided  service  and  its  attending  evils. 

In  view  of  the  facts  and  circumstances  in  this  case,  the  Com- 
mission will  not,  at  this  time,  order  the  mutual  company  to  cease 
operating  its  switch  board  in  the  city  of  Fairfield.  The  Com- 
mission is  of  the  opinion,  however,  that  the  rural  subscribers 
connected  with  this  switchboard  would  be  better  served  by  re- 
connecting their  lines  and  telephones  with  the  exchange  of  the 
defendant.  The  Commission  has  no  power  to  require  individual 
subscribers  to  make  such  reconnection,  and  since  it  is  recognized 
that  intercommunication  between  the  subscribers  of  the  defend- 
ant and  the  subscribers  of  the  mutual  company  is  essential  to 
users  of  telephone  service  in  the  city  of  Fairfield  and  the  rural 
territory  contiguous  thereto,  it  appears  that  the  establishment 
of  a  physical  connection  between  the  two  switch  boards  is  justi- 
fied. 

The  final  decision  of  the  Commission  on  the  question 
of  issuing  a  certificate  of  convenience  and  necessity  to  the  mutual 
company  will,  for  the  present,  be  reserved,  and  such  decision  will 
depend,  in  a  large  measure,  on  the  action  of  the  defendant  com- 
pany in  taking  the  steps  necessary  to  improve  its  service.  The 
establishment  of  a  physical  connection  between  the  two  switch 

boards  is  provided  at  this  time  as  a  temporary  arrangement  to 
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relieve  a  condition  that  is  working  an  inconvenienoe  and  hard- 
ship on  the  users  of  telephone  service  in  the  city  of  Fairfield  and 
vicinity. 

The  motion  above  referred  to,  made  by  the  defendant,  to  dis- 
miss the  petition,  and  the  motion  made  by  A.  J.  Poorman  et  ah, 
to  be  made  parties  complainant  in  this  case,  are  now  denied. 

It  is  therefore  ordered  that  the  Commercial  Telephone  &  Tele- 
graph Company  make  such  changes  and  improvements  in  its 
physical  property  in  the  city  of  Fairfield  as  may  be  necessary  to 
furnish  adequate  and  efficient  service  to  its  subscribers  and  the 
general  public  Four  months  is  considered  a  reasonable  period 
of  time  within  which  to  make  such  improvements. 

It  is  further  ordered  that  the  Commercial  Telephone  &  Tele- 
graph Company  and  the  Wayne  County  Mutual  Telephone  Com- 
pany make  such  physical  connection  between  the  exchange  of 
the  former  and  the  switch  board  operated  by  the  latter  in  the 
city  of  Fairfield  as  is  required  for  the  furnishing  of  toll  service 
and  local  service,  including  rural  service,  to  the  subscribers  of 
each  company.  The  manner  and  divisipn  of  the  cost  of  making 
such  connection,  the  terms  under  which  interl^ompany  calls  will 
be  handled,  and  the  schedule  of  rates  or  charges  that  should  be 
established,  will  be  left  to  the  companies  in  the  first  instance; 
and  if  no  agreement  can  be  reached,  a  further  hearing  will  be 
granted  to  the  parties  by  the  Commission  and  a  supplemental 
order  issued  determining  these  matters. 

The  Commission  reserves  jurisdiction  of  the  subject-matter 
and  the  parties  for  the  purpose  of  making  such  further  order 
herein  as  future  developments  may  warrant. 

Twenty  days  will  be  deemed  a  reasonable  time  within  which 
the  parties  shall  comply  with  this  order. 

By  order  of  the  Commission,  this  25th.  day  of  August,  1915, 
dated  at  Springfield,  Illinois. 

Note— For  the  policy  of  the  various  Commissions  in  regard  to 
the  admission  of  competitive  utilities  in  a  field  already  occupied, 
see  note  to  Be  Idaho  Light  &  P.  Co.  P.U.R.  1915A,  2,  at  page  21. 

In  Re  Twin  Falls,  Case  No.  F-56,  Order  No.  238,  June  16,  1915, 
the  Idaho  Commission,  while  recognizing  the  rule  laid  down«in  Re 
Idaho  Light  &  P.  Co.  supra,  upon  the  application  of  a  city  for  a 
certificate  of  convenience  and  necessity  to  construct  and  operate  a 
P.U.K.1915E. 
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water  "system  where  a  water  company  then  serving  the  city  under 
an  unexpired  franchise  had  failed,  in  the  face  of  persistent  public 
demand,  to  take  any  steps  to  eliminate  impurities  in  the  water  sup- 
ply, said :  "It  would  be  unjust  to  the  investors  in  the  existing  utility 
to  issue  to  applicant  city  an  unconditional  certificate  of  convenience 
and  necessity,  for  we  believe  it  is  unnecessary  to  duplicate  the  dis- 
tribution system  of  the  existing  utility,  and  perhaps  even  the  settling 
reservoir  and  filter  beds  now  in  use  could  be  utilized,  at  least  tem- 
porarily, by  the  city  in  the  event  it  should  be  permitted  to  install  its 
proposed  system  of  waterworks.  Since  it  is  suggested  in  the  appli- 
cation that  the  city  be  given  the  privilege  of  taking  over  the  dis- 
tribution system  of  the  existing  utility,  either  by  purchase  or  con- 
demnation, and  it  is  stated  in  the  answer  of  the  company  that  the 
company  has  been  at  all  times,  and  is  now,  willing  to  sell  its  entire 
system  of  waterworks  to  the  city  at  a  reasonable  price,  the  Commis- 
sion will  not  at  this  time  issue  its  final  order  in  this  case,  but  will 
suspend  further  action  herein  for  a  period  of  thirty  days  from  date 
of  this  order  for  the  purpose  of  giving  the  parties  hereto  opportunity 
for  further  negotiations,  in  the  hope  that  they  may  agree  on  some 
fair  and  reasonable  adjustment  as  to  the  price  and  terms  under  which 
the  city  shall  take  over  the  company's  plant" 


MAINE  PtJBIilC  UTILITIES  COMMISSION. 

IN  RE  RUMFORD  FALLS  LIGHT  &  WATER  COMPANY. 

[U-64.1 

Discrhnination  —  Rates  —  Larger   consumers  —  Long   ttntn   contracts. 

1.  Under  |  32  of  chapter  12  of  the  Maine  Public  Laws  of  1013  u 
amended  by  §  3  of  chapter  347  of  the  Laws  of  1915,  the  Commissioii 
has  power  to  approve  a  contract  between  a  public  service  corporation 
and  a  municipality  to  furnish  electric  current  for  street  lighting  at  a 
rate  less  than  the  domestic  light  rate  named  in  its  schedule. 

DUtcrimination  —  Rates  —  Large  consumers* 

2.  Under  the  Maine  statutes  no  person  may  be  given  a  reduced  rat<> 
for  plectricity  merely  to  induce  him  to  use  the  current  or  to  prevent 
him  from  generating  his  own  power 

Discrimination '^  Large  consum.er '^  Special  rates  for  city  lighting" 
Approval, 

3  The  Maine  Commission  will  approve  a  contract  for  reduced  ratei 
to  a  municipality  for  street  lighting  for  a  definite  term  so  long  as  tb< 
piice  is  sufficient  to  return  some  profit  to  the  utility,  and  is  open  tf 
long  as  the  utility  has  surplus  current  to  supply,  without  injury,  to 
the  general  public  dependent  upon  it;  and  it  is  immatcria]  that  the 
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unit  required  is  Imrge,  or  the  charaeter  of  its  uae  confined  to  few  cus- 
tomers. 
Diseriminatian -^  Special  rates -^  Large  consumers '- Condition. 

4.  Hie  Maine  statute  presupposes,  upon  the  approval  by  the  Com- 
mission of  a  contract  between  a  public  utility  and  a  municipality  for 
a  reduced  rate  for  street  lighting,  the  filing  of  an  open  rate  similar 
to  that  upon  which  the  contract  is  based,  so  that  other  applicants  for 
the  same  service  of  the  same  character  may  know  what  they  are  entitled 
to. 

[August  13,  1915] 

Application  for  approval  of  a  proposed  contract  between 
petitioner  and  the  inhabitants  of  town  of  Mexico  under  the  pro- 
visions of  §  3,  chapter  347,  Public  Laws  of  Maine  for  the  year 
1915,  to  furnish  electric  current  for  street  lighting  at  a  reduced 
rate;  granted. 

By  the  Commission:  The  Rumford  Falls  Light  &  Water 
Company^  a  corporation  duly  organized  and  having  its  place  of 
business  at  Rumford,  in  the  county  of  Oxford  and  state  of  Maine, 
presents  to  this  Commission  a  contract  as  yet  unexecuted  between 
itself  and  the  inhabitants  of  the  town  of  Mexico,  and  asks  ap- 
proval of  said  contract  by  this  Commission. 

Mr.  F.  O.  Eaton,  representing  the  company,  explained  to  the 
Commission  the  circumstances  which  were  claimed  to  make  this 
contract  necessary,  and  satisfied  us  that  the  terms  and  conditions 
of  the  contract  were  reasonable,  and  that  the  interests  of  the 
public  and  of  the  company  would  thereby  be  properly  safeguarded 
and  protected. 

[1]  Section  32  of  chapter  129  of  the  Public  I^ws  of  1913 
provides  in  substance  that  it  shall  be  unlawful  for  any  public 
utility  to  furnish  its  product  or  service  at  a  reduced  rate,  except 
for  certain  named  purposes,  and  the  furnishing  of  current  for 
lighting  streets  of  a  city  or  town  was  not  among  the  purposes  for 
which  a  public  utility  could  furnish  its  service  at  a  reduced  rate. 

The  proposed  contract  is  for  the  furnishing  by  the  company 
to  the  town  of  Mexico  current  for  street  lighting  purposed,  at  a 
rate  less  than  the  regular  domestic  lighting  rate  named  in  the 
schedules  of  the  company,  and  for  a  fixed  term.  The  legislature 
of  1915,  by  §  3  of  chapter  347,  Laws  of  that  year,  amended 
§  32  by  adding  the  following: 

"And  provided,  further,  that  it  shall  be  lawful  for  any  public 
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utility  to  make  a  contract  for  a  definite  term,  subject  to  the  ap- 
proval of  the  Commission,  for  its  product  or  service,  but  such 
published  rates  shall  not  be  changed  during  the  term  of  the  con- 
tract without  the  consent  of  the  Commission." 

Contracts  for  comparatively  long  terms  between  a  public  utili- 
ty and  its  customers,  whereby  a  particular  individual  or  corpora- 
tion seems  to  be  securing  an  advantage  over  a  smaller  customer, 
are  not  now  favored  by  legislatures  or  Public  Utilities  Commis- 
sions. In  the  past,  such  contracts  (sometimes  written  and 
sometimes  oral  "gentlemen's  agreements")  constituted  the  meth- 
ods by  which  rebates  and  other  special  and  unwarranted  advan- 
tages were  obtained.  It  was  to  make  such  practices  impossible, 
or  at  least  unlawful,  that  the  legislatures  in  nearly  every  state 
during  the  last  seven  years  have  passed  public  utility  acts  and 
created  Commissions  to  assist  public  service  corporations  in 
doing  away  with  the  necessity  of  these  special  agreements,  and 
to  so  arrange  matters  between  the  corporations  and  the  public 
that  all  business  dealings  should  be  carried  on  in  the  open,  each 
having  a  full,  mutual  understanding  of  the  acts  and  the  rights  of 
the  other,  and  each  having  in  the  Commission  a  friend  to  whom 
he  could  at  all  times  go  with  full  confidence  in  finding  a  patient 
ear,  a  ready,  though  just,  sympathy,  and  a  full,  calm,  and  judic- 
ial hearing  and  decision. 

Under  the  Maine  Utilities  act  all  secret  agreements  are  unlaw- 
ful, and  each  public  utility  is  prohibited,  under  heavy  penalty, 
from  charging  or  collecting,  for  any  service  rendered,  any  sum 
whatever  which  is  not  in  strict  conformity  with  its  schedule  of 
rates.  This  makes  it  necessary  for  each  such  utility  to  file  with 
this  Commission  a  schedule  of  rates  showing  each  service,  and 
the  exact  price  therefor,  which  is  offered  to  the  public  In  this 
way  the  public  and  the  Commission  are  at  all  times  fully  in- 
formed. 

By  the  terms  of  the  law  these  schedules  may  be  modified  by 
the  utility  on  ten  days'  notice,  or  by  order  of  the  Commission 
on  hearing,  either  on  complaint  or  on  its  own  motion.  While 
this  works  satisfactorily  generally,  there  is  a  class  of  cases  in 
which  the  welfare  of  the  utility  and  of  its  prospective  customers, 
and,  we  believe,  of  the  public,  require  greater  certainty  as  to  the 
future  rate  for  a  particular  service.     Frequently  the  establish- 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


IN  HK  RUMFORD  ]•  AUUS  LIOHT  &  W.  00.  683 

ment  of  an  enterprise  depends  upon  the  certainty  of  its  being 
able  to  secure  power  at  a  known  cost  for  an  extended  period.  In 
other  cases,  where  a  change  of  the  character  of  power  used  is 
contemplated,  the  user  must  know  what  the  future  cost  will  be. 

[2]  In  still  other  cases,  and  the  present  is  an  example  of  this 
class,  a  prospective  consumer  of  large  units  must  determine 
whether  he  will  generate  his  own  power  or  purchase  from  some 
established  utility.  He  can  often  produce  his  power  at  less  cost 
than  the  fair  price  charged  by  the  utility  for  its  output  delivered 
to  its  usual  class  of  customers.  This  happens  because  he  can  use 
for  generating  power,  a  by-product  of  his  regular  business,  or, 
as  in  the  case  of  municipalities,  does  not  expect  any  returns  on 
the  capital  invested.  None  of  these  considerations  would  war- 
rant special  rates  or  especially  favorable  terms  to  such  prospec- 
tive users.  No  person  may  be  given  a  lower  rate  to  induce  him  to 
use  the  current,  or  to  prevent  his  generating  his  own  power. 
This  decision  is  to  be  read  with  this  always  in  mind. 
.  [3]  But  such  consumers  afford  an  opportunity  for  larger 
producers  of  power  to  dispose  of  what  otherwise  would  go  unused. 
If  this  surplus  energy  is  sold  at  any  price  above  the  cost  of  pro- 
duction and  transmission,  it  returns  some  profit  to  the  utility. 
To  that  extent,  also,  it  assists  the  general  public  in  carrying  the 
overhead  charges  of  the  utility.  If  a  contract  is  approved  which 
does  not  promise  its  full  pro  rata  of  the  utility's  fair  profit  on 
its  business  as  a  whole,  it  will  be  on  the  ground  that  it  takes  care 
of  its  surplus  product,  and  no  such  contract  should  be  presented 
where  it  is  reasonable  to  expect  that  the  same  units  of  product 
might  have  been  disposed  of  on  terms  more  consistent  with  the 
return  of  approximately  the  same  percentage  of  profit  lawfully 
enjoyed  generally  by  the  utility  on  its  output 

It  was  to  meet  these  different  contingencies  that  the  legisla- 
ture enacted  the  statute  above  quoted.  And  so  long  as  the  price 
is  sufficient  to  return  some  profit  to  the  utility,  and  is  open  as 
long  as  the  utility  has  current  to  supply  without  injury  to  the 
general  public  dependent  upon  it,  it  is  obviously  to  the  advantage 
of  all  that  it  be  permitted  to  avail  itself  of  the  privilege.  That 
the  unit  required  is  so  large,  or  the  character  of  its  use  confined 
to  so  few  users  that  its  customers  under  this  rate  will  be  few, 
should  not  operate  against  it,  provided  it  keeps  reasonably  with- 
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in  the  spirit  of  the  law.  These  contracts  should  and  will  be 
scrutinized  with  great  care,  but  the  public  interest  does  not  re- 
quire, and  it  is  not  the  policy  of  the  law  to  eflFect,  anything  that 
shall  stand  in  the  way  of  the  widest  reasonable  and  just  expan- 
sion of  the  business  of  the  public  utilities  of  the  state. 

[4]  The  statute  evidently  presupposes  the  filing  of  an  open 
rate  similar  to  that  on  which  the  contract  is  baaed,  so  that  other 
applicants  for  service  of  the  same  character  may  know  what 
they  are  entitled  to.  It  may  well  be  said  that  a  public  rate  for  a 
class  of  service  like  that  involved  in  the  contract  under  consider- 
ation is  of  little  practical  value,  because,  in  the  very  nature  of 
things,  there  probably  wt3uld  be  but  one  customer.  But  these 
schedules  perform  another  service.  The  dealings  of  a  public 
utility  with  all  of  its  customers  should  be  as  public  as  practicable, 
to  the  end  that  they  may  be  fully  advised  of  all  matters  relating 
to  its  rates.  It  is  necessary  that  the  petitioner  file  with  its 
schedule  of  rates  a  class  rate  containing  the  rate  defined  in  its 
petition,  which  shall  remain  in  force  according  to  the  terms  of 
the  statute. 

It  is  therefore  ordered  that  the  contract  between  the  Rumford 
Falls  Light  &  Water  Company  and  the  inhabitants  of  the  town 
of  Mexico,  copy  of  which  is  hereto  annexed,  be  executed  by  said 
parties  in  triplicate,  one  original  copy  to  be  returned  to  this 
Commission,  with  the  schedule  on  which  it  is  based,  and  one  to 
be  retained  by  each  of  the  contracting  parties,  and  that  when  so 
executed  and  returned,  it  be  and  stand  approved  under  and  as 
in  accordance  with  §  3,  chapter  347,  Public  Laws  of  Maine,  for 
the  year  a.  d.  1915. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  13th  day  of  August,  a.  d.  1915. 

Benjamin  F.  Cleaves,  Chairman,  Wm.  B.  Skelton,  Chas.  W. 
Mullen,  Commissioners,  Public  Utilities  Commission  of  Maine. 

Note. — Rates  to  the  large  consumer. 

It  has  sometimes  been  held  that  service  may  be  sold  to  the  large 

consumer  at  a  lower  rate  of  profit  than  to  the  small  consumer,— 

especially  if  the  large  consumer  is  a  new  customer, — ^to  the  benefit 
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of  the  small  consumer,  since  this  will  reduce  the  bnrden  of  general 
costs. 

It  often  happens  that  it  is  better,  both  for  the  plant  and  for  all 
of  its  customers  as  well,  that  large  quantities  of  the  products  should 
be  sold  at  even  less  than  enough  to  yield  the  regular  rate  of  profits 
upon  the  same,  than  that  these  quantities  should  not  be  sold  at  all. 
Such  sales  tend  to  reduce  the  cost  per  unit  of  producing  the  com- 
modity, as  well  as  to  increase  the  total  profits.  As  it  is  only  when 
the  profits  are  large  enough  to  permit  it  that  rates  can  be  reduced, 
such  sales  may  easily  be  of  material  assistance  in  securing  lower 
rates.  This  phase  of  the  situation  is  often  entirely  overlooked,  but 
it  is  nevertheless  a  vital  element  in  all  rate  questions.  Re  Manitowoc 
Gas  Co.  3  Wis.  R.  C.  R.  163  (1908). 

Rates  established  by  the  company  for  certain  classes  of  customers, 
or  as  they  apply  to  certain  classes,  may  not  be  unlawful  even  though 
returning  less  than  their  full  proportion  of  profit.  Re  Public  Fran- 
chise Ijeague,  24  Mass.  G.  &  E.  L.  C.  R.  20  (1909). 

In  Newburyport  Petition,  26  Mass.  G.  &  E.  L.  C.  R.  27,  29  (1911), 
the  Commission,  in  referring  to  differentials  in  prices  of  electricity, 
said :  "This  company  has  a  very  considerable  investment,  made  pri- 
marily for  the  purpose  of  supplying  the  community  with  light.  If 
employed  for  this  purpose  alone,  the  daily  use  of  the  investment 
would  be  brief  and  the  cost  per  unit  of  electricity  sold  correspond- 
ingly high;  but  the  sale  of  electricity  for  power  almost  invariably 
increases  the  volume  of  the  output  without  necessarily  increasing  the 
investment,  thereby  reducing  the  average  cost  per  unit  sold,  and  so 
making  possible  a  lower  maximum  price." 

Because  of  such  considerations,  and  because  such  increased  effi- 
ciency in  the  use  of  the  investment  should  lead  to  reductions  in  the 
maximurfl  net  price,  the  Board  has  been  reluctant  to  interfere  with 
certain  differentials  in  price,  especially  those  applying  to  power. 

"The  price  at  which  electricity  can  be  used  for  heating  is  not  neces- 
sarily, or  under  all  conditions,  governed  by  the  apparent  cost  of 
supplying  it,  but  depends  rather  upon  its  value  to  the  customer.  It 
may,  moreover,  under  some  conditions,  be  furnished  for  this  purpose 
at  less  than  what  appears  to  be  the  average  cost,  without  actual  loss 
to  the  town  engaged  in  the  supply.  The  propriety  of  trying  to  ob- 
tain this  class  of  business  must,  therefore,  largely  involve  at  the 
outset  considerations  of  commercial  expediency.  If  the  endeavor 
results  in  materially  increasing  the  output  without  proportionately 
increasing  costs,  there  will  be  some  commereiai  justification  for  un- 
dertaking the  experiment,  and  to  a  degree  the  interests  of  the  tax- 
payers and  cufltomers  generally  may  be  promoted  rather  than  in- 
jured." Marblehead  Petition,  29  Mass.  G.  &  E.  L.  C.  R.  87,  89 
(1914). 

A  special  rate  for  a  large  portion  of  the  company's  output  can  only 
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be  justified  upon  the  ground  that  it  contributes  to  the  general  public 
advantage.  "If  it  does  not,  the  responsibility  for  its  existence  rests 
with  the  management,  and  any  unfortunate  results  must  be  borne 
by  the  company  rather  than  by  the  public/'  Chicopee  Petition,  18 
Mass.  G.  &  E.  L.  C.  B.  33,  34  (1903). 

In  Chicopee  Petition,  24  Mass.  Q.  &  E.  L.  C.  R.  60  (1909),  it  is 
said :  "A  serious  criticism  of  the  company^s  charges  was  the  claim  of 
their  manifest  unfairness  to  the  average  customer,  due  to  the  pecuHar 
system  of  differentials  in  force.  In  almost  any  lighting  company  the 
possible  economies  and  resulting  advantages  to  the  public  are  largely 
dependent  upon  the  volume  of  the  output,  and  the  management  is 
bound  to  avail  itself  of  every  reasonable  opportunity  for  increasing 
its  business.  With  this  end  in  view,  a  schedule  of  rates  contrived 
for  the  purpose  of  selling  gas  to  do  work  otherwise  more  economically 
done  with  other  materials,  and  effective  to  this  end,  may,  under  some 
conditions  and  in  some  companies,  furnish  very  strong  grounds  for  a 
differential  rate.  It  should  be  clear,  however,  that  the  rate  named  is 
not  a  losing  one,  and  that  it  will  increase  the  company's  profits  as 
well  as  the  volume  of  its  business.  Differentials  of  this  kind  are  quite 
different  in  character,  and  afford  no  justification  for  that  practice 
which  seeks  to  charge  a  large  consumer  one  price  and  a  small  con- 
sumer a  higher  price  merely  because  of  a  difference  in  size." 

Ee  Minimum  Charge  for  Power,  1  N.  J.  P.  U.  C.  R.  254,  in  hold- 
ing that  the  charge  of  50  cents  per  horse  power  per  month  is  not  ex- 
cessive or  unreasonable,  and  that  a  minimum  charge  of  $1  per  month 
for  electric  power  is  not  unreasonable,  the  Commission  said :  *'The 
supply  of  electricity  for  power  purposes  is  subject  to  the  same  prin- 
ciples which  govern  in  the  supply  of  electricity  for  lighting,  with, 
however,  the  difference  that  electric  lighting  is,  to  a  certain  extent,  a 
necessity,  and  within  some  limits  average  rates  are  justified,*  provided 
the  general  application  of  such  rates  does  not  result  in  imposing  too 
heavy  a  burden  upon  some  classes  of  customers  and  at  the  same  time 
relieving  other  classes  from  their  fair  share  of  the  expenses  incident 
to  supplying  them  with  service.  The  supply  of  electricity  for  power 
purposes  is  strictly  a  commercial  proposition,  and  a  company  is  not 
warranted  in  charging  in  accordance  with  any  system  of  rat€»  which 
results  in  transferring  the  obligations  of  paying  any  great  portion  of 
the  costs  from  one  set  of  customers  to  another  set.  The  St.  Louis 
Commission  has  said  as  follows  in  their  report  on  the  subject  of  elec- 
tric rates :  'It  believes  that,  as  a  general  rule,  a  guaranty  to  use  a 
specific  quantity  of  current  is  not  only  inconsistent  with  the  character 
of  a  public  utility,  but  that  even  if  the  guaranty  works  to  the  advan- 
tage of  the  customer  making  it,  it  is,  on  account  of  the  resulting  dis- 
criminatory price,  to  the  direct  disadvantage  of  those  customers  not 
able  to  make  a  guaranty.'  With  this  conclusion,  we  take  issue.  In 
mercantile  business,  generally,  lower  prices  prevail  or  greater  dis- 
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counts  are  allowed  in  connection  with  the  sale  or  purchase  of  large 
amounts  of  a  product  than  are  allowed  where  the  amount  changing 
hands  is  small.  The  variations  between  wholesale  rates  and  retail 
rates  which  are  justified  in  connection  with  the  sale  of  electricity  for 
power  purposes  are  greater  than  similar  variations  in  rates  charged 
for  almost  every  other  commodity,  whether  it  be  that  of  a  public 
utility  or  an  ordinary  manufactured  product.  This  is  seen  to  be  a 
fact  when  careful  study  is  made  of  the  different  items  which  go  to 
make  up  the  total  cost  of  furnishing  electric  service.  As  stated  in 
the  Board^s  memorandum  covering  the  subject  of  minimum  charges 
for  electric  lightings  the  costs  for  electric  service  readily  fall  into 
three  general  classes :  First,  those  items  which  vary  with  and  are  in 
proportion  to  the  number  of  customers  carried  on  the  books  of  the 
company;  second,  those  expenses  which  vary  with  and  are  approxi- 
mately in  proportion  to  the  demand  made  by  each  customer  upon  the 
company's  plant  and  distribution  system;  and,  third,  those  expenses 
which  depend  upon  the  amount  of  fuel  burned  to  supply  the  electric 
current  actually  used  by  the  particular  customer.  It  is  undoubtedly 
true  that  the  most  equitable  rates  are  those  which  take  into  account 
the  real  costs. 

^^There  are  so  many  small  factors  entering  into  this  subject,  and 
which  must  be  considered  in  evolving  a  schedule  of  rates,  that  such 
an  evolution  is  not  as  simple  as  the  mere  statement  of  the  case  may 
appear  to  make  it.  For  instance,  two  of  the  factors  which  are  very 
difficult  to  allow  for  are :  Distance  from  the  plant  of  the  particular 
customer  and  the  effect  upon  the  cost  of  the  time  when  the  service  is 
demanded.  So  difficult,  in  fact,  is  it  to  make  proper  allowance  for 
these  factors,  that  it  is  customary  to  ignore  the  subject  of  distance 
from  plant,  and  to  consider  that  all  customers  are  located  at  an  aver- 
age distance  from  the  plant.  In  many  rate  schedules  some  allowance 
is  made  for  the  time  of  year  when  the  demand  for  service  comes ;  for 
instance,  an  amusement  park  operated  only  in  the  summer  time,  and 
supplied  with  current  from  a  plant  having  a  large  portion  of  its  ma- 
chinery idle  during  the  summer  months,  could  reasonably  be  given 
special  consideration.  It  must  be  remembered,  however,  that  all  such 
considerations  must  be  included  in  the  standard  schedule  in  order 
that  all  customers,  or  possible  customers  having  similar  conditions, 
will  receive  service  at  similar  rates.  If  it  be  agreed  that  the  supply 
of  electricity  for  power  purposes  is  a  commercial  proposition,  and  a 
company  is  not  justified  in  transferring  any  considerable  portion  of 
the  costs  from  one  class  of  customers  to  another  class,  the  standard 
rate  schedules  must  be  arranged  so  that  as  near  as  possible  each  cus- 
tomer will  pay  his  fair  share  of  the  cost.  To  accomplish  this  requires 
that  every  customer  nhall  pay,  first,  his  share  of  the  customer's  costs ; 
and  second,  his  proper  share  of  the  demand  costs ;  and  third,  in  addi- 
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tion  to  the  above,  he  must  pay  for  his  portion  of  those  costs  which 
vary  with  the  amount  of  current  which  he  uses," 

It  is  a  well-recognized  fact  among  railroad  managers,  both  passen- 
ger and  freight,  that  an  unusually  low  rate  may  be  a  profitable  rate 
if  it  induces  traffic  to  fill  cars  that  jh^ouM  otherwise  have  to  be  hauled 
empty.  In  fact,  the  accepted  theory  of  railroad  freight  rates  is  based 
on  the  idea  of  encouraging  traffic  to  move  at  a  low  rate,  provided  that 
rate  covers  prime  costs  and  makes  some  contribution  toward  meeting 
the  fixed  charges.  Monheimer  v.  Coney  Island  &  B.  R.  B.  Co.  1  P. 
S.  C.n.  (IstDist.  N.  Y.)  705. 

Care  must  be  taken,  however,  that  this  business  is  not  undertaken 
unless  there  is  some  profit,  that  is,  some  return  over  and  above  the 
costs  of  operation. 

In  Waltham  Petition,  17  Mass.  G.  &  E.  L.  C.  R.  13,  15  (1902) 
the  Commission  said :  "Nearly  one  third  of  the  company's  gas  out- 
put in  the  last  fiscal  year  was  sold  to  two  of  its  customers,  at  special 
rates.  For  several  years  this  practice  has  prevailed,  resulting  at  times 
in  sales  at  less  than  cost.  Although  the  sale  of  so  large  a  percentage 
of  the  entire  output  at  less  than  the  average  profit  may  contribute  to 
the  general  public  advantage  through  the  improved  facilities  which  a 
substantial  increase  makes  possible,  the  company  certainly  ought  not 
to  supply  such  customers  at  less  than  they  might  supply  themselves 
from  an  independent  plant,  nor  under  any  conditions  at  a  loss.  In 
our  opinion,  some  improvement  ought  to  be  made  in  the  rates  for 
this  service.  It  should  at  all  times  be  the  effort  and  purpose  of  the 
company,  in  the  exercise  of  its  quasi  public  functions,  to  ultimately 
secure  a  uniform  rate  for  a  like  service  to  all  its  customers.  The 
general  policy  of  special  rates  is  not  to  be  encouraged,  and  they  can 
only  be  justified  when  they  clearly  oontribute  to  the  general  public 
advantage." 

In  Waltham  Petition,  supra,  in  referring  to  a  contract  for  the 
supply  of  power  to  a  street  railway,  the  Commission  said:  "Fol- 
lowing the  practice  not  uncommon  at  that  time,  but  now  quite  out 
of  date,  this  contract  was  made  upon  the  basis  of  the  car-mile  unit, 
instead  of  the  kilowatt  hour;  and  the  weight  of  the  evidence  seems 
to  be  that  it  has  been  absolutely  unprofitable  to  the  company,  and 
that  it  has  perhaps  been  carried  on  at  an  actual  loss.  The  contract 
ought  not  to  be  renewed  at  the  old  rates ;  and  if  it  shall  be,  the  share- 
holders, and  not  the  customers,  must  expect  to  bear  the  burden  thus 
imposed." 

In  Newton  Petition,  17  Mass.  G.  &  E.  L.  C.  R.  17,  19  (1902)  70 
per  cent  of  the  company's  output  of  electricity  was  sold  for  street 
lighting,  but  the  returns  therefrom  were  only  40  per  cent  of  its  entire 
electric  income.  The  Commission  said :  "It  is  unnecessary  for  the 
decision  of  this  case  to  determine  tlie  vexed  problem  of  how  large  a 
differential,  if  any,  should  be  allowed  in  the  price  to  the  municipality 
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for  its  use,  as  compared  with  the  price  to  private  consumers,  but  the 
Board  camiot  approve  a  policy  by  wMch  the  rates  for  municipal  use 
are  made  so  low  as  to  impose  upon  private  consumers  the  entire  bur- 
den of  the  investment  charge/' 

In  Willcox  V.  Consolidated  Gas  Co.  212  TJ.  S.  19,  54,  53  L.  ed. 
382,  400,  48  L.B.A.(N.S.)  1134,  29  Sup.  Ct.  Bep.  192,  15  Ann.  Cas. 
1034,  is  said :  ''We  cannot  see  from  the  whole  evidence  that  the  price 
fixed  for  gas  supplied  to  the  city  by  the  wholesale,  so  to  speak,  would 
so  reduce  the  profits  from  the  total  of  the  gas  supplied  as  to  thereby 
render  such  total  profits  insufficient  as  a  return  upon  the  property 
used  by  the  complainant.  So  long  as  the  total  is  enough  to  furnish 
such  return,  it  is  not  important  that,  with  relation  to  some  customers, 
the  price  is  not  enough." 

Differentials  have  been  held  not  justified  on  the  mere  size  of  the 
customers'  bills. 

"Concessions  from  the  maximum  price  .  .  .  based  primarily 
and  solely  on  the  relative  size  of  the  company's  customers"  are  not 
justifiable.    Chicopee  Petition,  24  Mass.  G.  &  E.  L.  C.  B.  60  (1909). 

There  can  be  no  possible  justification  for  the  company  to  depart 
from  its  published  schedule  of  prices,  or  to  give  any  advantage,  di- 
rectly or  indirectly,  to  one  customer  not  offered  to  others  enjoying  or 
seeking  the  company's  service  under  like  conditions.  Be  Public 
Franchise  League,  24  Mass.  G.  &  E.  L.  C.  B.  20  (1909). 

In  Be  Public  Franchise  League,  supra,  it  is  said :  "The  munici- 
pal schedules,  so  far  as  they  relate  to  the  lighting  of  municipal  build- 
ings, contain  special  discounts,  already  described,  which  are  not 
offered  to  private  customers.  The  Board  knows  of  no  logical  or  con- 
sistent basis  upon  which  such  special  discounts  can  be  defended,  and 
recommends  their  discontinuance." 

In  Brockton  Petition,  29  Mass.  G.  &  E.  L.  C.  B.  23,  26  (1914)  it 
is  said :  "There  can  be  no  real  justification  for  any  departure  from 
the  established  schedules  of  prices,  or  for  giving  any  advantage,  di- 
rects or  indirectly,  to  one  customer  not  offered  to  others  enjoying 
or  seeking  the  company's  service  under  like  conditions.  The  Board, 
therefore,  recommended  that  all  special  rates  be  discontinued  as 
promptly  as  may  be  consistent  with  the  fulfilment  of  existing  con- 
tracts which  cannot  legally  be  canceled." 

In  the  last-mentioned  case  it  is  also  said:  "The  Board  has  had 
occasion  frequently  to  consider  and  discuss  in  its  decisions  differ- 
ential prices  for  electricity.  It  has  admitted  the  general  truth  of 
the  proposition  so  commonly  urged^  that,  other  conditions  being 
equal,  length  of  use  of  a  given  demand  has  an  influence  upon  the 
compan/s  costs.  It  has  appreciated  the  weight  of  the  appeal  made 
to  the  commercial  enterprise  of  a  company's  management  to  make 
prices  that  will  attract  business,  and  it  has  recognized  the  import- 
ance and  desirability,  in  the  interest  of  all  its  customers,  of  increas- 
P.U.R.i»ir>E.  44 


Digitized  by  V:iOOQIC 


690  ANNOTATION*. 

ing  outpnt  without  proportionately  increasing  inyestment,  in  order 
thereby  to  decrease  tiie  average  cost  of  the  electricity  produced  and 
sold.  But  the  Board  is  at  the  same  time  convinced  that  a  mere  differ- 
ence in  the  quantity  used  does  not  of  itself  constitute  such  a  differ- 
ence in  condition  as  to  justify  a  difference  in  price^  that  differences 
in  lamp  installations  are  exceedingly  unreliable  indications  of  actual 
differences  in  demand^  and  that  whatever  may  be  said  as  to  the  im- 
portance of  the  length  of  use  of  a  given  demand,  unless  variations 
in  use  are  sufficiently  marked,  their  influence  upon  cost  is  slight^ 
and,  as  a  foundation  for  difference  in  price,  probably  negligible.  In- 
deed, differences  in  price,  where  made,  seem  to  be  based  upon  consid- 
erations of  commercial  expediency  rather  than  a  purpose  to  estab- 
lish prices  which  shall  charge  each  customer  as  much,  and  no  more, 
than  he  should  pay.** 

The  Board  has  had  occasion  repeatedly  to  say  to  companies  that 
discriminations  in  price  based  solely  on  the  amount  consumed  by 
different  customers  are  not  justifiable.  Se  Leominster  Electric  Light 
&  P.  Co.  25  Mass.  G.  &  E.  L.  C.  B.  17  (1910). 

In  the  last-mentioned  case  it  is  also  said :  "That  it  may  be  neces- 
sary to  make  differentials  under  exceptional  circumstances  may  be 
conceded,  but  if  made,  they  must  be  upon  the  initiative  of  the  com- 
pany, rather  than  the  Board.  How  far  such  differentials  may  be 
tolerated  must  depend  primarily  upon  circumstances,  and  upon  a 
clear  demonstration  of  their  immediate  or  future  benefit  to  the  gen- 
eral body  of  consumers.  At  least,  it  may  be  said  that  such  differen- 
tials are  not  to  be  justified  merely  by  the  size  of  the  customer's  bill; 
that  they  should  not  be  allowed  except  where  the  business  is  not  other- 
wise obtainable ;  that  they  should  be  uniform  to  all  persons  for  a  like 
service;  that  the  price  should  never  be  unnecessarily  low,  and  should 
always  be  high  enough  to  avoid  a  loss  to  the  company .** 

A  discrimination  cannot  be  properly  based  on  a  school  committee 
being  a  "very  desirable  customer  of  the  company,  because  of  the  same 
hours  during  which  its  buildings  consume  current."    Ibid. 

Upon  the  question  whether  a  single  customer,  served  in  different 
localities,  is  entitled  to  be  considered  a  large  consumer,  see  note  to 
Re  Oregon  Power  Co.  P.Cr.E.1915C,  694. 

See  also  on  the  question  of  rates  to  the  large  consumer.  Be  Oblong 
Gas  Co.  P.TJ.E.1915A,  598;  Ee  Burlington  Electric  Light  &  P.  Co. 
P.X7.B.1915B,  117;  Be  Brodhead  Municipal  Electric  Utility,  P.U.R. 
1916B,  524;  Leavenworth  v.  Leavenworth  City  &  Ft.  L.  Water  Co. 
P.U.R.1915B,  611;  Beloit  v.  Beloit  Water,  Gas  &  Electric  Co.  P.U.B. 
1915B,  1005. 
P.U.R.1916B. 
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[U-56.] 

IN  RE  GALT  BLOCK  WAREHOUSE  COMPANY. 

[U-57.] 

Valuation '^JVarefiotMe,  earnings  as  basis  of  value. 

1.  Charges  made  by  warehousemen  will  be  given  little  weight  in 
determining  the  value  of  their  property  and  the  amount  of  stock  which 
properly  should  be  issued  in  payment  therefor,  since  the  value  of  prop- 
erty is  used  to  fix  charges  rather  than  charges  to  fix  value. 

Valuation '-'Purpose '-^Warehouse   property -^  Purchase   of   business 
in  part  nonutility. 

2.  The  Maine  Commission  did  not  make  a  valuation  of  warehouse 
property  used  in  a  business  as  a  public  utility,  in  authorizing  a  sale 
of  property  and  the  issuance  of  stock  in  payment  therefor,  where  a 
large  part  of  the  profits  from  the  business  sold  come  from  non-utili^ 
enterprises  in  which  the  purchaser  can  continue  to  fix  prices. 

Sale -^  Security  issues '-^  Purpose -^  Purchase  of  warehouse  property, 

3.  Property  and  franchises  used  in  a  storage  warehouse  and  gen- 
eral merchandise  business  were  authorized  to  be  sold  to  a  corporation, 
which  was  authorized  to  issue  stock  of  a  par  value  of  $30,000  in  pay- 
ment therefor,  the  sale  being  consistent  with  the  public  interests,  and 
the  sum  of  the  capital  to  be  obtained  by  the  issue  of  stock  being  required 
in  good  faith  for  purposes  enumerated  in  the  Public  Utilities  act  (Pub- 
lic Law  1913,  chap.  129,  §35.)  • 

[September  2,  1915.] 

Petition  of  Clifford  M.  Tyler  and  others  for  authority  to 
sell  warehouse  property  and  franchises,  and  of  the  Gait  Ware- 
house Company  to  issue  securities  for  the  purchase  thereof ; 
granted. 

£j  the  Commission:  These  petitions  were  heard  and  con- 
sidered together.  The  first  is  a  petition  by  Clifford  M.  Tyler, 
Daniel  Tyler,  Frederick  B.  Tyler,  and  Edwin  N.  Tyler,  co- 
partners under  the  name  and  style  of  the  Gait  Block  Warehouse 
Company,  doing  business  at  Portland,  for  authority  to  sell  their 
property,  business,  and  franchises  as  warehousemen,  to  wit,  the 
business,  including  its  tradename,  lease,  and  fixtures  used  in  the 
storage  warehouse  and  general  mercantile  business  in  said  Port* 
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land,  to  the  Gait  Block  Warehouse  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Maine,  for  $30,000  of 
the  capital  stock  of  said  corporation. 

The  second  petition  seeks  authority  for  the  corporation  to 
issue  $30,000  of  its  capital  stock  at  par  for  the  purchase  of  said 
property  and  franchises.  Public  notice  was  ordered  on  both 
petitions,  and  proved  as  ordered.  Hearing  was  held  August  17, 
1915. 

The  copartnership  has  been  for  many  years  conducting  a 
general  warehouse  and  mercantile  business  at  Portland,  and  has 
built  up  a  very  profitable  business.  It  has  other  substantial 
business  interests  and  holdings  which  have  been  o^vned  and  oper- 
ated under  the  same  partnership  managements.  It  now  desires 
to  separate  its  operations  which  are  subject  to  the  Public  Utilities 
act  from  its  other  enterprises,  so  far  as  it  can  be  done,  for  more 
convenient  compliance  with  the  requirements  of  that  act. 

[1]  A  comparatively  large  part  of  the  income  of  so  much  of 
the  business  as  is  to  be  transferred  to  the  corporation  is  realized 
from  sources  which  are  not  themselves  directly  subject  to  the 
provisions  of  the  Utilities  act.  The  value  of  the  property  to 
be  sold  is  dependent  very  largely  upon  its  value  as  a  going  busi- 
ness, .its  good  will,  and,  of  course,  its  ability  to  continue  to 
operate  at  its  present  charges.  To  the  extent  that  the  business 
donfe  is  that  of  a  public  utility,  these  charges  must  ultimately  be 
determined  largely  by  the  value  of  the  property  employed.  That 
mu&fc  fix  the  charges,  rather  than  the  charges  that  So  that  this 
element  is,  to  that  extent,  of  little  weight  in  determining  the 
value  of  the  property  and  the  amount  of  stock  which  properly 
should  be  issued  in  payment  therefor. 

[2]  On  the  other  hand,  the  parties  carrying  on  the  business 
realize  a  large  part  of  their  profits  from  nonutility  enterprises 
in  which  the  corporation  may  continue  to  fix  its  prices.  This 
has  been  maintained  in  the  face  of  competition  so  long  that  it  is 
reasonable  to  expect  it  to  continue.  It  has  a  real  value  to  its 
present  owners,  and  will  continue  to  have  such  value  under  equal- 
ly skilful  management  for  the  purchaser.  The  past  experience 
of  the  undertaking  indicates  that  it  may  reasonably  be  expected 
to  show  a  satisfactory  return  on  the  amount  at  which  it  is  in- 
tended to  be  capitalized. 
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Under  these  oouditions^  and  for  the  purposes  of  this  case,  the 
CommijBsion  has  not  undertaken  to  make  a  valuation  of  the  prop- 
erty used  and  useful  for  the  business  of  the  Public  Utility,  and 
the  order  made  herewith  will  not  be  regarded  as  of  any  binding 
force  in  any  matter  which  may  hereafter  arise  in  connection 
with  rates  or  otherwise. 

[3]  Now,  after  public  notice  and  hearing  and  mature  con- 
sideration of  the  testimony,  we  find  that  the  sale  described  in 
the  first  petition  is  consistent  with  the  public  interests,  and  that 
the  sum  of  the  capital  to  be  secured  by  the  issue  of  said  stock  by 
said  corporation  is  required  in  good  faith  for  purposes  enumer- 
ated in  §  35,  chapter  129,  Public  Laws  of  1913,  as  amended, 
and  it  is  ordered  and  decreed — 

1.  That  Cliiford  M.  Tyler,  Daniel  Tyler,  Frederick  B.  Tyler, 
and  Edwin  N.  Tyler,  copartners  as  the  Gait  Block  Warehouse 
Company,  be,  and  they  are  hereby,  authorized  to  sell  the  prop- 
erty and  franchises  described  in  said  petition,  hereto  annexed, 
to  the  Gait  Block  Warehouse  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Maine,  and  located  at  Portland, 
for  the  sum  of  $30,000. 

2.  That  the  Gait  Block  Warehouse  Company,  incorporated  ^s 
aforesaid,  be,  and  it  is  hereby,  authorized  to  issue  its  common 
stock  to  the  par  value  of  $30,000,  including  five  shares  thereof 
already  outstanding  for  incorporating  pui'poses,  and  to  deliver 
the  same  to  the  order  of  said  Clifford  M.  Tyler,  Daniel  Tyler, 
Frederick  B.  Tyler,  and  Edwin  N.  Tyler  at  par  in  full  payment 
for  said  property  and  franchises. 

3-  That  said  copartners,  or  their  attorney  of  record  in  this 
case,  and  said  corporation,  report  to  this  Commission  in  detail, 
each  under  oath,  their  several  doings  hereunder  within  ten  days 
after  their  transactions  hereunder  shall  have  been  consummated. 

Given  in  duplicate  original,  under  the  hand  and  seal  of  the 
Public  Utilities  Commission  of  Maine,  this  2d  day  of  September, 
A.  D,  1915. 

Wm.  B.  Skelton,  Chas.  W.  Mullen,  Public  Utilities  Commis- 
sion of  Maine. 

P.U.R.1915B. 
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IN  KB  NORTHWESTERN  TELEPHONE  EXCHANGE  COM- 
PANY. 

Rates  —  Telephone  *  Reduction  to  meet  competition. 

A  telephone  company  was  authorised  to  reduce  ita  ratee  to  meet 
the  lower  rates  of  a  competitor^  where  it  did  not  appear  that  the 
proposed  rates  were  within  the  operation  of  §  15  of  the  telephone  act^ 
which  provides  that  no  rates  shall  be  allowed  which  are  inadequate  and 
which  naturally  tend  to  destroy  competition. 

[August  16,  1915.] 

Application  of  the  Northwestern  Telephone  Exchange  Com- 
pany for  permission  to  lower  its  rates  for  local  exchange  service 
within  the  city  of  Brainerd;  granted. 

By  the  Commission:  This  telephone  company  has  applied 
for  authority  to  reduce  rates  in  Brainerd  from  $2  to  $1.76  per 
month  on  special  line  residence  service,  $1.75  to  $1.50  on  two- 
party  line  residence  service,  and  $1.50  to  $1  on  four-party  line 
residence  service.  The  lower  rates  are  those  which  are  now 
being  charged  by  the  Minnesota  Telephone  Company, — a  com- 
peting concern.  The  Northwestern  Telephone  Exchange  Com- 
pany has  1,012  telephones  in  service  in  Brainerd,  claims  to  have 
an  investment  of  $75,000,  and  that  it  is  necessary  in  order  to 
protect  its  investment  and  maintain  its  property  to  meet  the 
lower  rates.  The  Minnesota  Telephone  Company  in  an  unveri- 
fied statement  opposes  the  application  upon  the  ground  that  the 
Northwestern  is  without  authority  to  operate  an  exchange  in 
Brainerd;  that  the  petition  does  not  allege  that  the  lower  rates 
will  produce  a  reasonable  return  upon  the  investment  vnthin  the 
city  of  Brainerd,  and  that  it  should  not  be  permitted  to  publish 
lower  rates  for  the  purpose  of  meeting  competition  until  such 
time  as  it  is  required  to  place  its  rates  upon  an  adequate  basis 
in  the  cities  of  Mankato,  Red  Wing,  Austin,  and  Albert  Lea. 

The  Northwestern  Telephone  Exchange  Company  was  operat- 
ing an  exchange  in  Brainerd  upon  July  1,  1915,  when  the  tele- 
phone act  became  effective.  It  has  filed  its  schedule  of  rates  as 
provided  by  law,  and  it  is  doubtful  if  the  Commission  has  the 
right  to  say  that  the  telephone  company  was  operating  within 
P.U.R.1915e/ 
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that  city  without  a  franchise  or  other  authority.  At  any  rate, 
the  question  will  not  be  decided  upon  the  record  now  before  us. 

Under  the  telephone  act  no  rates  filed  with  the  Commission 
shall  be  changed  without  an  order  of  the  Commission  sanctioning 
the  same,  and  no  new  rate  shall  take  effect  until  the  date  named 
by  the  Commission,  which  shall  not  be  less  than  ten  days  after 
it  is  filed. 

Section  15  provides  that: 

*^No  telephone  rates  or  charges  shall  be  allowed  or  approved 
by  the  Commission  under  any  circumstances,  which  are  inade- 
quate and  which  are  intended  to  or  naturally  tend  to  destroy 
competition  or  produce  a  monopoly  in  telephone  service  in  the 
locality  affected." 

The  Commission  is  not  prepared  to  say  that  the  proposed 
rates  are  inadequate,  and  that  they  naturally  tend  to  destroy 
competition.  It  is  a  plain  case  of  one  telephone  company  wishing 
to  meet  the  rate  of  its  competitor,  and  until  a  thorough  investiga- 
tion has  been  made  the  Commission  cannot  say  that  the  rates  of 
either  company  are  too  low.  No  such  complaint  has  been  made, 
and  it  will  be  doing  the  Northwestern  Telephone  Exchange  Com- 
pany an  injustice  to  deny  its  application  until  such  investigation 
has  been  made.  There  is  no  complaint  charging  that  rates  are 
inadequate  in  Mankato,  Red  Wing,  Austin,  and  Albert  Lea, 
and  that  part  of  the  protest  will  be  disregarded. 

It  is  therefore  ordered  that  the  application  be  granted,  and 
that  the  Northwestern  Telephone  Exchange  Company  may  pub- 
lish the  said  rates  and  make  the  same  effective  on  the  Ist  day  of 
September,  a.  d.  1916. 

By  order  of  the  Commission. 


CmiiAHOMA  CORPORATION  COMMISSION. 

COMANCHE  TELEPHONE  COMPANY  et  a!. 

PIONEER  TELEPHONE  &  TELEGRAPH  COMPANY. 

[CauBe  No.  2315;  Order  No.  939.] 

Telephones  ^Transmission  of  message -^  Exchanges  ^  Connections  ^ 
Return  of  long-distance  messages. 

The  privilege  of  directing  the  routing  of  the  message*  or  desig* 
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Dating  which  of  two  competing  lines  shall  be  used,  where  two  or  more 
telephone  companies  maintain  physical  connections  for  the  transmis- 
sion of  messages,  should  be  accorded  to  the  exchange  originating  the 
call,  having  r^ard  for  the  quick  despatch  of  the  meesage  and  the  least 
inconvenience  to  the  calling  party,  and  not  the  exchange  terminating 
the  call  or  the  party  calling;  but  this  privilege  is  to  be  accorded  only 
BO  long  as  it  appears  to  be  a  just  and  rational  policy. 

[August  18,  1916.] 

Complaint  alleging  that  defendant  improperly  refused  to 
furnish  telephone  connections  for  the  transmisaion  of  messages; 
defendant  ordered  to  furnish  connections. 

Appearances:  E.  C.  Patton  for  the  complainant;  Claude 
Nowlin  for  the  defendant. 

Humphrey,  Commissioner:  The  complainant,  Comanche 
Telephone  Company,  by  H.  E.  Hendricks,  manager,  on  May  18, 
1915,  filed  the  complaint  herein,  and  thereafter,  on  June  8,  the 
cause  came  on  for  hearing,  all  parties  being  present  and  ready 
for  trial. 

The  parties  are  transmission  companies,  operating  for  hire  in 
this  state,  and  it  is  alleged  that  complainant  owns  and  operates 
a  toll  line  connecting  the  exchange  at  Comanche  with  the  ex- 
change at  Addington;  that  defendant  owns  and  operates  a  toll 
line  between  Duncan  and  Waurika,  passing  through  Comanche 
and  Addington ;  also  a  toll  line  between  Duncan  and  Comanche ; 
that  defendant  refuses  to  accept  messages  routed  (or  offered  for 
routing)  from  Addington  to  Duncan  over  line  of  complainant  to 
Conumche,  although  such  routing  is  more  direct;  but,  in  lieu  of 
such  routing,  requires  the  calls  originating  at  Addington  and 
terminating  at  Duncan  to  be  made  over  its  own  line,  thence  north, 
passing  the  place  of  origin  to  Duncan. 

The  complainant  prays  that  the  defendant  be  required  to  permit 
the  routing  of  messages  north  from  x\ddington,  through  Co- 
manche to  Duncan,  and  points  beyond,  and  to  make  oonnections 
and  to  put  through  calls  so  routed,  impartially  and  with  despatch. 

The  Commission,  having  heard  and  considered  the  testimony, 
finds  that  Duncan,  Addington,  Comanche,  and  Waurika  are  in 
line,  each  one  with  the  others,  Duncan  being  9.6  miles  north  of 
Comanche,  while  Comanche  is  8.6  miles  north  of  Addington, 
while  Addington  is  6.2  miles  north  of  Waurika,  making  a  total 
P.U.R.1915E. 
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distance  of  24.4  miles  from  Duncan  on  the  north  to  Waiirika  on 
the  south;  that  the  Pioneer  Telephone  &  Telegraph  Company 
owns  the  exchange  at  Duncan  and  the  exchange  at  Waurika; 
that  it  owns  a  toll  line  which  connects  the  said  places;  that  in 
addition  to  the  aforesaid  toll  line,  it  owns  two  shorter  lines,  one 
of  which  makes  connections  between  Duncan  and  Comanche,  the 
other  of  which  makes  connections  between  Waurika  and  Ad- 
dington,  both  being  parallel  to  the  first-mentioned  line;  that 
the  exchange  at  Comanche  belongs  to  the  Comanche  Telephone 
Company;  that  the  exchange  at  Addington  belongs  to  the  Jeffer- 
son County  Telephone  Company;  that  the  complainant  owns  a 
toll  line  connecting  the  exchange  at  Comanche  with  the  exchange 
at  Addington;  that  this  line,  by  connections  at  its  terminals 
with  the  two  short  lines  above  referred  to  as  belonging  to  the 
Pioneer  Telephone  &  Telegraph  Company,  makes  a  complete 
circuit  from  Duncan  on  the  north  to  Waurika  on  the  south, 
passing  through  Comanche  and  Addington. 

The  Commission  further  finds  that  is  is  possible  for  Addington 
to  talk  to  Duncan  in  two  ways: 

1st.  Over  the  Comanche  short  line  to  Comanche,  and  through 
the  exchange  at  said  place  to  Duncan  over  the  Pioneer's  short 
line  between  Comanche  and  Duncan. 

2d.  Over  the  Pioneer's  short  line  from  Addington  to  Waurika, 
through  the  Waurika  exchange  to  Duncan,  over  the  Pioneer's 
long-distance  lino. 

See  the  following  diagram : 


4P  ^<94M9'-      Z" 

The  facts  in  this  case  are  practically  conceded,  and  perhaps 
a  more  comprehensive  view  of  the  question  involved  might  be 
obtained  from  a  review  of  the  following  testimony  of  E.  H. 
Hendricks: 

Q.  Your  complaint  in  this  case  is  that  the  Pioneer  Telephone 
P.U.R.1915E. 
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Company,  by  its  operator  at  Duncan,  refuses  to  route  messages 
via  your  line  from  Addington  to  Comanche  in  connection  with 
the  Pioneer  line  from  Comanche  to  Duncan  2 

A.  Yes,  sir. 

Q.  I  wiU  ask  you  to  state  how  they  do  route  messages  from 
Addington  to  Duncan  and  other  points  north? 

A.  They  route  them  6  miles  south  from  Addington  over  a 
line  and  back  through  Addington  over  another  line  into  Duncan. 

Q.  How,  calls  originating  at  Addington  and  destined  Duncan 
and  points  north  are  back  hauled  to  Waurika,  and  then  routed 
north  over  the  Pioneer  lines  all  the  way  I 

A.  Yes,  sir. 

Q.  The  Pioneer  company  refuses  to  accept  calls  from  Adding- 
ton^via  your  line  to  Comanche,  and  in  connection  with  the  Pioneer 
line  at  Comanche  to  Duncan? 

A.  They  have  refused  me. 

Q.  And  what  you  want  is  the  routing  of  messages  over  your 
line  in  connection  with  the  Pioneer  line  to  Duncan  and  points 
north,  when  parties  desiring  to  talk  that  way  so  request  ? 

A.  Yes,  sir.     .     .     . 

Q.  Now,  the  trouble  is,  that  the  Addington  exchange  is  dis- 
criminating between  your  line  and  the  Pioneer  line  by  giving 
the  Pioneer  line  the  business  and  withholding  it  from  your  line? 

A.  Well,  it  18  discrimination,  but  then,  of  course,  since  they 
act  according  to  the  Pioneer's  instructions,  I  don't  know  whether 
they  would  be  the  ones  doing  it  or  not,  I  wouldn't  think 
so.     .     •     • 

Q.  What  is  the  reason  you  wouldn't  hare  a  better  case  against 
the  Addington  people  than  against  the  Pioneer  people? 

A.  Because  the  Addington  people  tried  to  route  this  for  me 
over  the  route  I  desired,  and  did  all  they  could  to  get  the  call 
through  for  me,  and  Duncan  wouldn't  have  it  that  way,  and  Dun- 
can is  a  Pioneer  office. 

Q.  And  you  wanted  to  talk  to  Duncan  ? 

A.  Yes,  sir,  from  Addington. 

P.U.R.1915E. 
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Q.  And  when  the  Addington  people  tried  to  send  this  message 
that  way,  the  Duncan  operator  wouldn't  receive  it? 
A.  Yes,  sir,  and  I  had  the  money  to  pay  for  the  calL 

Q.  This  case,  then,  is  not  a  matter  of  sending  messages,  it  is 
a  matter  of  reception  of  the  message  and  the  delivery  at  the 
receiving  end  ? 

A.  Yes,  if  I  understand  you,  I  tliink  that  is  right 

Q.  Just  depends  upon  which  route  you  go  whether  they  will 
take  it  or  not  ? 

xLm   X  es,  sir*     •    •    • 

The  gist  of  the  complaint  seems  to  be  that  when  a  party  in 
Addington  calls  via  Comanche  for  a  party  in  Duncan  (where  the 
exchange  is  owned  by  the  Pioneer)  the  Duncan  operator  will 
not  complete  connections  (or  "put  up"  the  party  called),  but  in- 
sists that  the  party  calling  shall  make  his  call  via  Waurika  to 
Duncan. 

The  difference  is  that  a  conversation  between  Addington  and 
Duncan  via  Comanche  is  made  over  wire  of  the  Comanche  Tele- 
phone Company  and  wire  of  the  Pioneer  Telephone  &  Telegraph 
Company  connecting  at  the  exchange  in  Comanche,  while  a  con- 
versation between  Addington  and  Duncan  via  Waurika  is  made 
over  the  Ifnes  of  the  Pioneer  Telephone  &  Telegraph  Company 
connecting  at  the  exchange  in  Waurika. 

The  right  or  privilege  to  direct  "the  routing  of  a  message," 
or  rather  to  designate  which  one  of  two  competing  circuits  shall 
be  used,  is  the  matter  to  be  determined  in  this  case. 

The  various  contentions  made  are  comprised  by  the  following 
suggestions: 

1.  That  the  party  calling  should  be  accorded  the  right  to 
designate  the  circuit  to  be  used. 

2.  That  the  exchange  originating  the  call  should  have  the 
right  to  designate  the  line  (or  initial  line,  in  case  of  different 
connections  to  complete  a  circuit)  to  be  used. 

3.  That  the  exchange  terminating  the  call,  or  "putting  up" 
the  party  called,  should  have  the  right  to  designate  the  circuit 
to  be  used. 

The  Commission  is  of  the  opinion  that  to  permit  the  party 
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calling  to  designate  the  circuit  to  be  ased^  might  prove  incon- 
venient to  the  public  at  large  (as  many  might  have  to  wait  during 
arbitrary  tie  up  of  line  by  one),  and  therefore  detrimental;  that 
since  the  transmission  company  (rather  than  the  party  calling) 
is  by  law,  under  the  supervision  of  the  Commission,  that  in  order 
to  render  acceptable  service  to  the  public  generally,  and  to  meet 
the  expectations  and  requirements  of  the  Commission,  the  ex- 
change originating  the  call  should  be  accorded  the  privilege  of 
designating  the  route  to  be  used,  where  more  than  one  route  ifl 
accessible  (or,  of  designating  the  line  to  be  first  used,  when  one 
or  more  initial  lines  are  accessible  in  making  a  circuit  including 
other  lines  or  property  necessary  to  complete  connections  in  such 
circuit).  This,  of  course,  precludes  the  suggestion  that  the  ex- 
change terminating  the  message  or,  "putting  up''  the  party  called, 
should  have  the  right  to  designate  the  line  or  lines  to  be  used. 
The  originating  exchange  is  the  one  to  which  the  calling  party 
looks  for  the  procurance  of  the  necessary  connections  and  for 
the  handling  .of  his  business  with  despatch,  and  it  would  seem 
rather  arbitrary  to  ignore  the  originating  exchange  while  vesting 
in  the  terminating  exchange  the  right  of  routing  a  message  which 
the  originating  exchange  is  supposed  "to  put  through/' 

As  is  above  shown,  the  Comanche  toll  line  connects  with  the 
Pioneer  toll  line  at  Comanche.  The  record  shows  that- in  the  par- 
ticular transaction  that  precipitated  this  case,  the  Addington  ex- 
change was  trying  to  get  connection  for  a  call  from  Addington 
to  Duncan  via  Comanche ;  we  therefore  assume  that  satisfactory 
traffic  arrangements  exist.  It  is  to  be  observed  that  the  reason 
assigned  for  refusal  to  complete  the  desired  connections  does  not 
contradict  this  assumption. 

The  opinion  heretofore  expressed  disposes  of  this  case,  but  it 
is  to  be  noticed  that  the  proposition  of  permitting  the  originating 
exchange  to  designate  the  circuit  or  initial  line  (in  case  more 
lines  than  one  are  necessary  to  complete  a  circuit)  is  accorded 
as  a  privilege,  which  the  exigencies  of  the  situation  suggest  as 
being  proper,  but  it  is  not  intended  by  the  Commission  that  this 
shall  be  considered  as  anything  more  than  a  privilege,  which  is 
to  be  accorded  only  so  long  as  it  appears  to  be  a  just  and  rational 
policy ;  or,  in  other  words,  it  is  not  the  intention  of  the  Commis- 
sion to  establish  an  iron-clad  rule  recognizing  any  vested  right, 
P.U.R.1916E. 
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in  which  public  service  agencies  may  trade  or  traffic,  as  those  in 
control  of  utilities  used  for  public  service  must  at  all  times  pro- 
ceed with  due  regard  for  the  character  of  service  to  be  furnished, 
and  when  the  Commission  permits  the  origiaating  exchange  to 
route  a  message,  it  is  to  be  implied  that  the  routing  shall  be  done 
with  as  much  despatch  as  possible,  and  with  the  least  inconven- 
ience to  the  calling  party.  An  exchange  having  access  to  more 
than  one  long-distance  line  ought  to  maintain  such  relations  with 
both  as  to  be  able  to  use  either,  when  the  public  convenience 
requires  such  use. 

Wherefore,  the  premises  considered,  and  the  Commission 
being  fully  advised,  it  is  considered,  ordered,  and  adjudged,  that 
the  Pioneer  Telephone  &  Telegraph  Company,  so  long  as  proper 
traffic  arrangements  exist,  be  and  is  hereby  required  to  complete 
connections  at  Duncan  for  calls  to  said  place,  or  points  beyond, 
when  originating  at  Addington  and  routed  or  directed  over  the 
Comanche  toll  line  through  Comanche  to  Duncan  and  other 
points. 

J.  E.  Love,  Chairman;  W.  ©•  Humphrey,  Commissioner, 
Geo.  A.  Henshaw,  Commissioner. 


OREGON  PUBIilC  SERVICE  COMMISSION. 

SOCIAL  SERVICE  CLUB  OF  OAK  GROVE 

V, 

PORTLAND  RAILWAY,  LIGHT,  &  POWER  COMPANY. 
[F-i04;  p.  S.  C.  Or.  Order  No.  19.] 

Serviise '^  Interurhan  railroads '^  Keight  of  car  steps. 

1.  Lower  steps  of  interurban  cars  which  exceed  15  inches  in  height 
above  the  top  of  the  rail  are  unreasonably  high,  but  the  carrier  waA 
required  only  to  remodel  equipment  so  that  steps  would  have  a  clear- 
ance of  16^  inches,  where  such  clearance  was  required  by  the  construc- 
tion of  a  public  bridge. 

Service '^  Interurban  railroads '^  Station  platforms '^  Height  of  car 
steps. 

2.  Interurban  station  platforms  give  inadequate  service  where  they 
are  not  level  with  the  top  of  the  rail  but  slope  rapidly  down  so  that 
the  normal  elevation  of  car  steps  is  increased  from  16^  inches  to  24 
inches  at  the  stations. 

P.U.R.1916E. 
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Service -^  If  lie  rurban  railroads  ^  Heiifht  of  oar  step: 

3.  tti  determining  that  lower  steps  of  interurban  cars  should  not 
be  more  than  16  inches  from  the  top  of  the  rail,  the  Cammission  stated 
that  intermediate  steps  should  not  exceed  14  inches  in  height. 

[August  26,  1915.] 

Complaint  that  lower  steps  of  ^nterurban  cars  are  an  unrea- 
sonable height  from  the  top  of  rail;  upheld  and  ordered  that 
Bteps  have  a  clearance  of  16^  inches  but  company  ordered  to 
confer  with  city  with  a  view  of  securing  sufficient  clearance  on 
bridge  to  permit  steps  to  be  lowered  to  15  inches,  if  possible. 

Complaint  that  inadequate  number  of  cars  are  furnished  for 
patrons;  dismissed. 

By  the  Commission:  The  above-entitled  matter  came  on 
regularly  for  hearing  before  the  Commission  upon  the  complaint 
of  the  Social  Service  Club  of  Oak  Grove,  with  respect  to  the 
adequacy  and  suitability  in  certain  respects  of  the  passenger  cars 
operated  by  the  Portland  Eailway,  Light,  &  Power  Company, 
an  Oregon  corporation,  upon  its  interurban  line  of  railway  be- 
tween Portland  and  Oregon  City,  Oregon;  and  as  to  the  suf- 
ficiency of  the  train  service  for  patrons  at  Oak  Grove,  during 
certain  periods  of  the  day. 

Appearances :  For  the  plaintiff,  B.  C.  Skulason ;  for  the  de- 
fendant, Griffith,  Leiter,  &  Allen,  and  P.  J.  Lonergan. 

From  the  record  the  Commission  finds  the  following  facts: 

[1]  The  Portland  Railway,  Light  &  Power  Company  operates 
a  standard  gauge  interurban  electric  railway  line  between  Port- 
land and  Oregon  City,  which  crosses  the  Willemette  river  by  the 
Hawthorne  bridge  in  the  city  of  Portland.  The  construction  of 
the  Hawthorne  bridge  is  such  as  to  practically  compel  defend- 
ant to  maintain  the  steps  to  its  interurban  passenger  cars  which 
pass  over  the  bridge  at  least  16  inches  above  the  top  of  the  rail. 
The  passenger  cars  operated  by  the  defendant  in  regular  service 
between  Portland  and  Oregon  City  are  provided  with  steps,  the 
lower  of  which  vary  from  16^  to  19  inches  above  the  top  of  the 
rail. 

Car  steps  which  exceed  15  inches  in  height  above  the  top  of 
the  rail  are  unreasonably  inadequate.  Their  use  is  inconvenient 
to  travelers,  and  in  many  cases  attended  with  great  inconvenience 
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and  even  danger^  and  constitute  a  menace  to  public  safety  and 
health.  In  view,  however,  of  the  existing  condition  of  the  Haw- 
thorne bridge  and  its  approaches  it  is  impractical  to  remodel 
the  existing  equipment  of  the  defendant  so  that  the  lower  steps 
shall  be  less  than  16^  inches  above  the  top  of  the  rail. 

[2]  The  unsatisfactory  condition  as  to  height  of  steps  is  ag- 
gravated at  certain  stations  by  the  cross  section  of  the  station 
platform  being  such  that  the  ground  is  not  level  with  the  top  of 
the  rail,  but  slopes  rapidly  down.  This  has  the  effect  of  prac- 
tically increasing  the  elevation  of  the  lower  step,  so  that  at  some 
stations  the  lower  step  is  as  much  as  24  inches  above  the  station 
platform.  This  is  inadequate  service,  which  can  be  remedied 
at  slight  expense  by  additional  gravel  placed  upon  the  platforms. 

It  appears  that  no  effort  has  been  made  by  the  defendant  to 
procure  a  readjustment  of  the  approaches  to  the  Hawthorne  bridge 
which  will  permit  the  car  steps  to  be  lowered  to  a  reasonable 
height.  On  the  ofher  hand,  the  design  of  the  bridge  is  faulty  in 
that  insufficieut  clearance  was  provided  for  steps  of  a  reasonable 
height  on  interurban  passenger  cars. 

It  is  therefore  found  to  be  a  reasonable  practice  and  service  for 
the  defendant  to  afford  that  within  thirty  days  it  shall  bring  its 
various  station  platforms  to  an  elevation  equal  to  the  top  of  the 
rail ;  that  within  thirty  days  it  shall  commence  the  reconstruction 
of  the  steps  of  its  interurban  passenger  cars  used  between  Port- 
land and  Oregon  City,  and  within  one  year  shall  have  completed 
the  reconstruction  thereof  so  that  the  lower  steps  shall  not  exceed 
16^  inches  above  the  top  of  the  rail.  The  Commission  recom- 
mends that  defendant  and  the  city  of  Portland  confer  with  a  view 
of  adjusting  the  approaches  of  the  Hawthorne  bridge  so  that 
interurban  cars  with  a  low^r  step  of  15  inches  above  the  top  of 
rail  will  clear  the  bridge  structure;  and  if  the  bridge  can  be  made 
to  conform  to  such  standard,  then  the  defendant  shall  place  its 
lower  car  steps  to  a  maximum  elevation  of  16  inches  above  the  top 
of  the  rail.  The  equipment  hereafter  placed  in  service  upon  this 
line  of  railway  should  reasonably  conform  to  the  standard  now 
fixed. 

[3]  Intermediate  steps  upon  the  interurban  cars  should  not 
exceed  14  inches  in  height 

This  finding  is  predicated  upon  the  record  herein,  which  is 
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confined  to  the  Oregon  City  interurbau  line.  However,  the  same 
principle  would  apply  to  the  other  interurban  lines  aod  to  the 
city  street  railway  lines  operated  by  the  defendant. 

The  conclusions  the  Commission  has  reached  are  in  harmony 
with  the  findings  of  numerous  other  similar  tribunals  to  which 
like  complaints  have  been  presented.  See  Re  Height  of  Steps  of 
Closed  Surface  Cars,  4  P.  S.  C.  R  (Ist  Dist.  N.  Y.)  32 ;  David- 
son V.  Public  Service  R  Co.  (N.  J.  P.  U.  C.)  P.  U.  R  1915C, 
168,. and  order  entered  Oct.  21,  1913 ;  Remick  v.  Boston  &  M.  K. 
Co.  4  N.  H.  P.  S.  C.  R  209;  Re  Bridgeport,  Conn.  P.  U.  Com., 
Dec.  30,  1911,  Docket  No.  25 ;  Marinette  v.  Menominee  &  M. 
Light  &  Traction  Co.  (Wis.  R,  C.)  P.  U.  R  1915B,  468;  Re 
Hyde  Park  Current  Events  Club,  2  Ann.  Rep.  P.  S.  C,  Mass. 
1914,  vol.  1,  p.  382. 

The  complaint  herein  also  alleged  that  defendant  did  not  pro- 
vide sufficient  number  of  cars  to  accommodate  its  patrons  residing 
in  the  vicinity  of  Oak  Grove,  upon  defendant's  line  of  interurban 
railway  between  Portland  and  Oregon  City.  The  record  does  not 
substantiate  this  portion  of  the  complaint. 

It  is,  therefore,  ordered,  considered,  and  determmed  that  with- 
in thirty  days  from  the  date  of  the  service  of  a  copy  of  this  order 
upon  it,  defendant  shall  bring  its  existing  passenger  station  plair 
forms  upon  its  interurban  line  betAveen  Portland  and  Oregon  City 
to  an  elevation  equal  to  the  top  of  the  rail;  that  within  thirty 
days  from  the  date  of  the  service  of  a  copy  of  this  order  upon  it, 
defendant  shall  commence, to  reconstruct,  and  within  twelve 
months  after  the  date  of  such  service  shall  complete  the  recon- 
struction of  its  car  steps  upon  such  interurban  passenger  cars,  to 
conform  to  the  standards  herein  found  to  be  just,  reasonable,  and 
adequate;  that  defendant  shall  confer  with  the  city  of  Portland 
with  a  view  of  securing  sufficient  clearance  on  the  Hawthorne 
bridge  to  permit  car  steps  to  be  lowered  to  15  inches;  that  in  the 
event  the  approaches  to  the  Hawthorne  bridge  can  be  made  to 
permit  the  clearance  of  interurban  cars  with  the  lower  step  16 
inches  from  the  top  of  rail,  the  defendant  shall  conform  its  inter- 
urban passenger  cars  to  such  standard  in  lieu  of  16^  inches  here- 
inbefore prescribed;  that  new  equipment  hereafter  placed  in 
service  upon  such  interurban  line  shall  conform  to  the  standards 
hereinbefore  found  to  be  just,  reasonable,  and  adequate;  and  that 
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in  other  respects  the  complaint  herein  be  dismissed.  The  Com- 
mission recommends  the  adoption  of  the  same  standards  of  con- 
struction for  all  other  cars,  urban  and  interurban,  operated  by  the 
defendant 


WISCONSIN  RAIIiROAD  COMMISSION. 

IN  EE  PLATTEVILLB  MUNICIPAL  WATERWORKS. 

Service'^  Water -^Ovmerahip  of  meters  ^Municipal  plant. 

A  municipal  water  company  was  exempted  from  the  provision 
of  a  statute  which  required  utilities  to  provide  their  own  meters, 
where  it  was  shown  that  owners  of  property  were  in  a  better  position 
to  protect  meters  than  the  companies;  that  an  unusually  large  percent- 
age of  the  population  were  renters;  that  the  expense  of  making  the 
change  would  be  large,  and  that  the  company  needed  its  funds  for  neces- 
sary additions  to  its  mains. 

[August  28,  1915.1 

AppMCATiowr  to  compel  municipal  water  utility  to  provide 
water  meters ;  denied. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  Complaint  having  heen  made  that  the 
Platteville  Municipal  Waterworks  has  failed  or  refused  to  install 
water  meters  at  its  own  expense  in  the  city  of  Platteville,  a  hear- 
ing was  duly  ordered  on  motion  of  the  Commission  and  held  at 
Platteville  on  April  15,  1915.  S.  W.  Beers  appeared  on  his  own 
behalf,  and  the  Waterworks  Commission  was  represented  by  city 
attorney,  R.  A.  Goodell. 

The  city  attorney  admitted  that  all  water  meters  in  Platteville 
are  owned  by  the  consumers,  and  fortnally  requested  that  the  city, 
as  a  water  utility,  be  exempted  frpm  the  requirements  of  §  1797M 
—90  in  this  respect. 

Testimony  was  introduced  tending  to  show  that  conditions  at 
Platteville  are  not  favorable  to  the  change  from  individual  owner- 
ship of  meters  to  ownership  by  the  utility.  It  was  pointed  out 
that  the  proportion  of  renters  in  Platteville  is  greater  than  in 
other  comparable  cities,  owing  to  the  fact  that  its  chief  industry 
is  mining.    Renters  are  held  responsible  for  the  maintenance  of 

property  including  meters  by  the  owners  in  a  way  which  would  be 
p.u.n.in'ioK.  "  '      45 
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impossible  if  the  meters  were  owned  by  the  utility.  This  was 
said  to  apply  peculiarly  to  PlatteviUe,  since  a  very  large  number 
of  meters  are  so  located  in  the  basements,  that  fuel  and  other 
material  are  likely  to  be  piled  on  them,  and  they  are  subject  to 
injury  by  freezing.  The  superintendent  stated  that  if  the  meters 
should  be  purchased  by  the  city  it  would  be  necessary  to  relocate 
many  of  them  at  a  considerable  expense,  and  that  additional  em- 
ployees would  be  required  for  repairing  and  protecting  meters. 
As  a  further  reason  for  retaining  the  existing  practice,  it  was 
shown  that,  on  account  of  the  mining  operations  in  and  near  the 
city,  water  from  ordinary  wells  is  polluted,  and  cannot  be  safely 
used.  This  condition  makes  necessary  the  immediate  extension 
of  mains  to  serve  new  additions  to  the  city  as  they  develop.  Sev- 
eral extensions  are  contemplated  in  the  near  future,  and  the 
utility  desires  to  use  its  available  funds  for  this  purpose,  rather 
than  in  buying  and  repairing  meters.  The  cost  new  of  the 
meters  now  owned  by  consumers,  as  stated  by  the  superinten- 
dent, is  $9,312.90. 

Having  in  mind  the  testimony,  and  upon  investigation,  the 
Commission  is  of  the  opinion  that  sufficient  grounds  exist  to 
warrant  the  exemption  of  the  municipal  waterworks  of  Platte- 
viUe from  the  requirement  of  §  1797M-90,  above  referred  to, 
that  utilities  shall  provide  and  own  meters. 

It  is  therefore  ordered  that  the  city  of  PlatteviUe,  as  a  water 
utility,  be  and  the  same  is  hereby  exempted  from  the  general  re- 
quirement of  §  1797M-90  of  the  statutes,  that  meters  shall  be 
furnished  by  utilities  at  their  own  expense. 

Railroad  Commission  of  Wisconsin,  Walter  Alexander,  Hal- 
ford  Erickson,  Carl  D.  Jackson,  Commissioners. 


CAIilFORNIA  RAILROAD  COMMISSION. 

IN  BE  SAN  JOSE  WATER  COMPANY. 

[Decision  No.  2654;  Application  No.  1414.] 

Service  —  Water  —  Meters  —  Extension. 

1.  Upon  granting  an   increase  in  rates  for  water  to  conform  to 
rates  fixed  by  the  Commission  for  the  company  in  another  city,  it  was 
ordered  that  all  meters  be  paid  for  and  set  up  at  the  expense  of  the 
r,U.R.1916E. 
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eompany,  and  all  eztenBions  be  made  at  ita  expense  aa  prorided  in  the 
other  city. 
I  —  Water  —  Vnifamiity  —  Accounting, 

2.  A  water  company  was  permitted  to  make  slight  increases  in  its 
commercial  and  domestic  rates  to  conform  to  its  authorized  charges  in 
another  city,  in  order  to  secure  uniformity  in  accounting,  where  no 
objection  to  the  proposed  increase  was  made. 

Evidence  —  Burden  of  proof  —  Inahility  to  pay  rates. 

3.  Proof  that  a  prosperous  city  had  already  apportioned  all 
revenues  derived  from  its  tax  levy,  unsupported  by  any  evidence  of  its 
inability  to  meet  its  legitimate  bills  from  other  sources,  was  held  in- 
mifficient  to  show  that  an  increase  in  the  rates  of  water  supplied  to  it 
by  a  water  company  should  not  be  permitted  upon  the  ground  that  it 
was  beyond  the  reasonable  ability  of  the  city  to  pay  therefor. 

UFater  •—  Hydrants  —  Value  of  service^ 

4.  The  rates  of  a  water  company  for  fire  hydrant  service  supplied 
to  a  city  can,  in  no  event,  be  more  than  the  reasonable  value  of  the 
service  to  the  city,  irrespective  of  the  investment  return  and  cost  to  the 
o#mpany;  and  the  rates  applicable  to  a  large  city  for  such  service  will 
not  be  established  for  a  small  city  where  the  quality  of  the  service  is 
not  the  same. 

Jtet'um —^  Iteasonahleness  as  a  whole '^  Profit  from  a  particular  lO' 
eality. 

5.  It  does  not  necessarily  follow  that  because  the  business  of  a 
public  service  corporation  cannot  be  conducted  at  a  loss  as  a  whole, 
that  investments  to  serve  any  consumer,  or  group  of  consumers,  should 
show  the  same  percentage  of  profit. 

Valuation '^Waterworks  ^Reproduction   cost  ^^  Absence   of  records, 

6.  The  reproduction  cost  method  of  valuation  may  be  adopted  in 
a  rate  case  where  no  complete  or  accurate  record  of  either  the  original 
coat  or  actual  investment  in  the  property  of  a  public  service  company 
exists. 

JBni^lenee '^  IHnding  of  value  in  another  case '^  Acceptance  by  oom- 
pany  ~  Effect, 

7.  The  Commission  is  not  bound  in  a  rate  case  by  the  depreciated 
reproduction  cost  of  a  waterworks  property  found  by  its  engineers  in  an- 
other case  and  accepted  by  the  company,  but  such  value  may  be  taken 
as  sufficiently  conclusive  to  that  fact. 

[August  2,  1915.] 

Application  for  permission  to  establish  for  the  town  of  Los 

Gates  and  inhabitants  thereof  a  schedule  of  rates  similar  to  the 

schedule  established  for  the  applicant  in  the  city  of  San  Jose; 

granted  in  part    The  rates  established  are  set  forth  in  the  order. 

It  is  suggested  in  the  opinion  that  applicant  apply  rates  fixed  in 

the  order  over  such  of  its  territory  as  is  not  affected  by  rates 

theretofore  fixed. 
P.U.R.1916E. 
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Appearances:  S.  F.  Leib  for  applicant;  D.  T.  Jenkins  for 
town  of  Los  Gatos. 

Loveland,  Commissioner:  Applicant,  San  Jose  Water  Com- 
pany, supplies  water  to  the  city  of  San  Jose,  towns  of  Los  Gatos 
and  Saratoga,  their  suburbs  and  adjacent  territory,  aud  to  the 
inhabitants  thereof.  Applicant  desires  permission  to  establish 
and  put  into  effect,  in  the  town  of  Los  Gatos,  the  same  rates  for 
water  as  were  fixed  by  this  Commission  for  the  city  of  San  Jose, 
decision  No.  1534,  case  No.  476,  Monahan  v.  San  Jose  Water 
Co.  4  Cal.  B.  C.  E.  1101  (1914). 

On  April  13,  1914,  the  town  of  Los  Gatos  turned  over  to  this 
Commission  its  powers  over  public  utilities,  the  authority  to  fix 
rates  to  be  charged  by  applicant  within  the  corporate  limits  of 
the  town  prior  to  this  time  resting  in  the  board  of  trustees,  and 
on  November  14,  1914,  applicant  filed  its  present  petition,  alleg- 
ing that  the  rates  now  in  force  in  Los  Gatos  are  unreasonable, 
unjust,  and  insufiicient,  in  that  they  fail  to  provide  sufficient 
revenue  to  earn  a  fair  return  on  the  capital  investment,  used, 
useful,  and  necessary  in  supplying  the  town  of  Los  Gatos,  and 
residents  thereof. 

Hearings  were  held  on  March  5,  and  on  May  4,  1916,  the 
time  intervening  between  these  hearings  being  desired  for  a 
more  complete  investigation  by  the  Commission's  representa- 
tives. At  these  hearings  Mr.  D.  T.  Jenkins  appeared  in  behalf 
of  the  town  of  Los  Gatos,  in  protest  against  such  of  the  proposed 
rates  as  applied  to  the  to\vn  of  Los  Gatos.  Applicant  has  filed 
its  closing  brief,  and  the  matters  are  now  before  me  for  final 
determination. 

In  the  decision  in  case  No.  476,  the  Commission  left  undis- 
turbed the  flat  rates  then  existing  in  the  city  of  San  Jose.  The 
flat  rates  now  in  force  in  Los  Gatos  are  practically  identical  with 
those  now  operative  in  San  Jose.  The  effect  of  this  present  ap- 
plication upon  the  flat  rates  will  be  immaterial,  particularly 
when  applicant's  records  show  that  at  the  present  time  only  about 
2.28  per  cent  of  the  total  number  of  consumers  in  the  entire  Tx)s 
Gatos  district  are  flat-rate  users.  For  these  reasons  I  shall 
recommend  that  applicant  be  allowed  to  put  into  effect  in  Los 

Gatos  the  flat  rates  now  operative  in  San  Jose. 
P.U.R.1916E. 
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Exclusive  of  the  flat  rates  heretofore  mentioned,  the  following 
tabulation  shows  applicant's  present  and  proposed  rates  for  the 
town  of  Los  Gates : 

Present  Rates, 

For  all  water  used  by  meter,  monthly  minimum  eharge  for  4,000  gallons 
or  less,  $1. 

All  above  4,000  gallons,  at  the  rate  of  15  cents  per  thousand  gallons. 

For  water  used  from  hydrants  for  fire  purposes,  by  the  town  of  Los  Gatos, 
for  each  hydrant  per  annum,  payable  quarterly,  $5. 

For  water  used  for  flushing  sewers  and  street  sprinkling,  by  the  town  of 
Los  Gatos,  8  cents  per  thousand  gallons. 

Proposed  Rates, 
Commercial. 

Monthly  minimum  for  4,000  gallons  or  less,  90  cents. 

Between  4,000  and  10,000  gallons,  20  cents  for  each  thousand  gallons. 

Between  10,000  and  100,000  gallons,  15  cents  for  each  thousand  gallons. 

Above  100,000  gallons,  12  cents  for  each  thousand  gallons. 

Municipal  and  County. 

Schools,  city  hall,  and  other  governmental  department  buildings  at  com- 
mercial rates. 

Fire  hydrants,  owned  by  town,  per  month  $1.75 

Fire  hydrants,  owned  by  company,  per  month    2.25 

Parks  and  lawns,  each  meter  minimum  monthly \ 90 

All  water  used,  12  cents  per  thousand  gallons. 
Sprinkling  measured  by  tanks  and  records  by  town,  12  cents  per  thousand 
gallons. 

Sewer  flushing,  each  meter  minimum  monthly  $  .90 

All  water  used,  12  cents  per  thousand  gallons. 

[1]  Applicant  makes  no  mention  of  the  further  order  in  case 
No-  4:76,  relating  to  practices  as  identified  Avith  rates.  It  was 
further  ordered  in  this  case,  that  "all  meters  to  be  paid  for  and 
set  up  at  the  expense  of  the  company.  All  extensions  to  prop- 
erty line  to  be  made  at  the  expense  of  the  company." 

These  matters  are  so  closely  allied  with  the  rates  fixed  in  the 
city  of  San  JosS,  that  I  shall  recommend  their  adoption  in  this 
application. 

[2]  The  changes  desired  in  commercial  or  domestic  rates  are 
very  slight.  Mr.  Ryland,  president,  San  Jose  Water  Company, 
estimated  that  the  application  of  the  proposed  domestic  .rates 
would  not  result  in  a  difference  of  more  than  $300  in  the  gross 
annual  revenue.  No  objection  is  made  to  these  proposed  domes- 
tic rates  by  any  of  the  applicant's  present  consumers.  They 
now  apply  to  the  greater  portion  of  applicant's  system,  and,  for 
the  sake  of  uniform  accounting,  I  shall  recommend  that  the  pro- 
posed commercial  and  domestic  rates  be  allowed  to  be  put  into 
effect 

This  leaves  for  consideration  only  the  rates  applicant  desires 

P.U.R.1915E. 
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to  apply  to  the  town  of  Los  Gatos  itself,  but  before  proceeding  to 
a  discussion  of  the  issues  involved,  I  shall  refer  to  certain  refer- 
ences contained  in  applicant's  final  brief,  wherein  unlimited 
confidence  in  the  integrity  and  ability  of  its  officers  is  expressed. 
Lieutenant  Governor  John  M.  Eshleman,  who,  as  president  of 
the  Eailroad  Commission  of  California,  heard  and  decided  the 
issues  in  case  No.  476,  expressed  a  like  confidence,  and  I  should 
be  doing  violence  to  my  honest  convictions  if  I  did  not  at  this 
time  express  hearty  approval  of  the  probity  of  these  gentlemen, 
and,  were  that  the  only  question  comprehended  in  this  case,  a  deci- 
sion would  be  easy  and  a  source  of  great  satisfaction  to  myself. 
In  this  connection  I  desire  to  express  the  same  degree  of  confi- 
dence in  the  engineers  of  this  Commission,  who  have  assisted  in 
case  at  bar,  and  in  case  No.  476,  supra,  as  well  as  in  the  able  and 
gentlemanly  counsel  appearing  therein.  Such  confidence  seems 
entirely  justified,  and  I  may  say  that  in  the  case  of  our  engi- 
neers, it  is  bom  of  long  experience  of  the  close  relationship  in 
the  work  of  this  Commission.  As  was  the  case  with  Lieutenant 
Governor  Eshleman,  the  fact  remains  that  in  tHe  final  disposi- 
tion in  this  case  I  may  feel  difficulty  in  accepting  the  findings  of 
experts. 

I  will  now  discuss  the  protests  entered  by  the  town  of  Los 
Gatos.  Objection  is  made  to  the  proposed  municipal  rates,  on 
the  grounds  that  it  is  unable  to  pay  an  increased  rate ;  that  the 
fire  service  rendered  by  applicant  is  not  such  as  to  warrant  any 
material  increase  over  the  existing  rates,  and  that  applicant  is 
now  receiving  an  adequate  return  on  its  investment  over  the  en- 
tire territory  served  by  it.  In  support  of  these  contentions  con- 
siderable testimony  was  taken.  I  will  now  take  up  these  objec- 
tions in  the  order  in  which  they  have  been  mentioned. 

[3]  That  rates  are  directly  affected  by  the  ability  of  the  rate 
payer  to  meet  them  is  patent  to  everyone.  On  this  point  I 
desire  to  refer  to  the  words  of  President  Max  Thelen,'in  his 
opinion  preceding  this  Commission's  decision  in  case  Ifo.  597, 
Rogers  and  Central  P.  Land  &  Lumber  Co.  v.  Sacramento  Val- 
ley West  Side  Canal  Co.  and  William  F.  Fowler,  receiver  of  the 
property  of  Sacramento  Valley  West  Side  Canal  Company,  and 
case  No.  673,  Sacramento  Valley  Eealty  Co.  v.  Sacramento 
Valley  West  Side  Canal  Co.  and  William  F.  Fowler,  receiver  of 

P.U.R.1915E. 
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the  property  of  Sacramento  Valley  West  Side  Canal  Company, 
decided  Jnne  14,  1916:  "Another  element  which  must  be  taken 
into  account  in  establishing  the  rates  in  this  case  is  the  ability  of 
the  consumer  to  pay»  It  is  a  well-established  principle  of  public 
utility  regulation  that  whatever  rates  might  be  secured  from  the 
application  of  the  usual  principles  of  valuation,  a  public  utility 
can  in  no  event  charge  a  rate  which  is  beyond  the  reasonable 
ability  of  its  consumers  to  pay.  The  rates  must  be  reasonable  to 
the  utility,  but  they  must,  in  any  event,  be  reasonable  to  the  pub- 
lic'* Also  quoting  in  authority  therefor  the  opinion  of  Justice 
Sarlan,  in  Covington  &  L.  Tump.  Eoad  Co.  v.  Sandford,  164 
TI.  S.  578;  41  L.  ed.  560,  17  Sup.  Ct  Eep.  198:  "The  public 
cannot  properly  be  subjected  to  unreasonable  rates  in  order 
simply  that  stockholders  may  earn  dividends."  And  again :  "If 
a  corporation  cannot  maintain  such  a  highway  and  earn  dividends 
for  stockholders,  it  is  a  misfortune  for  it  and  them  which  the  Con- 
stitution does  not  require  to  be  remedied  by  imposing  unjust 
burdens  upon  the  public."  And  in  case  of  Smyth  v.  Ames,  169 
TJ.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418:  "What  the 
company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services  rendered 
by  it  are  reasonably  worth." 

The  conclusions  reached  by  Commissioner  Thelen  seem  to  me 
not  only  to  be  sound  law,  but  good  common  sense.  However,  the 
ability  or  inability  of  the  consumer  to  pay  is  most  elusive  and 
di£S.eult  of  determination,  and  in  my  opinion  should  not  be  in- 
voked in  the  determination  of  a  utility's  rates,  unless  the  evi- 
dence sustaining  it  clearly  indicates  the  fact.  In  this  particular 
case,  beyond  a  statement  submitted  by  the  town  of  Los  Gatos, 
showing  that  revenues  derived  from  the  tax  levy  have  already 
been  apportioned,  there  is  nothing  in  the  evidence  to  show  an 
inability  to  pay.  Not  only  might  it  well  be  that  the  apportion- 
ment of  these  revenues  could  have  been  adjusted  to  meet  any 
exigencies  that  might  arise,  but  I  cannot  bring  myself  to  believe 
that  a  community  with  the  standing  and  prosperity  of  this  one  is 
unable  to  meet  any  and  all  of  its  legitimate  bills. 

[4]  Of  the  rates  to  be  charged  the  town  of  Los  Qatos,  it  ia 

P.U.R.1916E. 
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in  those  for  fire  hydrant  service  that  the  greatest  increase  is 
proposed.  There  are  now  60  hydrants  installed,  all  the  property 
of  the  water  company.  Under  the  present  rates  the  annual 
rental  on  these  hydrants  is  $800,  while  under  the  proposed  rates 
it  would  be  $1,620,  an  increase  of  440  per  cent,  greater  than  the 
town  now  pays  for  water  for  all  purposes.  Mr.  Jenkins,  for  the 
town  of  Los  Gates,  drew  particular  attention  to  the  present 
hydrant  rates  in  San  Jose,  as  compared  with  those  in  Los  Gatos, 
and  considerable  testimony  as  to  the  relative  quality  of  fire 
hydrant  service  rendered  by  applicant  in  the  two  communities. 
It  is  a  well-established  principle  that  rates  to  be  charged  must 
in  no  event  be  higher  than  the  service  is  reasonably  'Worth,  and 
it  necessarily  follows  that  the  quality  of  this  service,  as  distin- 
guished from  its  cost,  is  a  determining  factor  in  these  rates.  If 
we  assume  that  the  fire  hydrant  rentals  fixed  by  this  Commis- 
sion for  the  city  of  San  Jose,  on  May  22,  1914,  are  still  just  and 
reasonable  rates,  and  there  is  nothing  to  show  that  the  lapse  of 
this  short  time  has  made  them  otherwise,  I  am  led  to  believe, 
after  a  careful  study  of  the  evidence,  that  the  application  of  the 
San  Jose  hydrant  rates  to  the  town  of  Los  Gatos  will  result  in  a 
rate  higher  than  the  service  is  reasonably  worth  to  the  public 

In  the  ultimate  conclusion,  however,  it  is  not  possible  to  fix 
the  exact  relative  diflFerence  in  the  quality  of  this  service  as 
rendered  in  the  two  communities,  or  a  rate  based  upon  any  such 
difference;  neither  can  I  bring  myself  to  believe  that  applicant 
seriously  contends  that  its  fire  hydrant  service  in  San  Jos6  is 
not  superior  to  that  in  Los  Gatos.  For  these  reasons,  and  for 
others  which  will  hereinafter  appear,  necessity  of  discussing 
this  question  in  detail  is  not  evident,  though  I  do  desire  to  call 
attention  to  a  conclusion,  which,  based  upon  even  a  general 
understanding  of  the  distinction  between  the  districts  served, 
seems  logical.  That  the  extent  and  value  of  the  property  pro- 
tected per  hydrant  is  greater,  and  that  applicant's  mains,  pump- 
ing equipment,  and  other  facilities  for  rendering  fire  service  are 
larger  and  more  eflScient,  in  a  city  of  the  size  and  character  of 
San  Jose  than  in  a  residence  town  so  situated  at  Los  Gatos,  is 
not  only  a  reasonable  conclusion,  but  one  which  seems  fully  veri- 
fied by  the  evidence  in  both  this  and  the  former  case. 
P.U.R.i915E. 
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[5]  I  will  now  take  up  the  laat  of  the  objections  raised.  Ap- 
plicant's 1914:  annual  report  on  file  with  this  Commission  shows 
that  its  business  as  a  whole  is  in  a  prosperous  condition,  although 
statements  submitted  by  applicant  tend  to  show  that  its  Los 
Gates  territory  is  at  present  unprofitable.  Obviously,  rates  are 
not  based  on  the  cost  of  service  to  each  individual  consumer,  or 
group  of  consumers,  but  are  based  rather  upon  the  cost  of  serving 
all  consumers,  and  while  it  is  admitted  that  applicant's  business, 
when  considered  as  a  whole,  cannot  be  conducted  at  a  loss,  it 
does  not  necessarily  follow  that  investments  to  serve  any  con- 
sumer, or  group  of  consumers,  will  or  should  show  the  same 
percentage  of  profit. 

I  have  indicated  most  of  the  elements  affecting  this  particular 
case  and  ulterior  to  the  fundamental  rules  governing  courts  and 
Commissions  in  the  fixing  of  public  utility  rates,  and  will  now 
proceed  to  a  discussion  of  the  questions  directly  involved  in  the 
appli(^ation  of  these  fundamental  rules.  The -general  principles 
involved  seem  so  well  established  that  it  is  unnecessary  to  repeat 
them.  The  authorities  are  practically  in  agreement  that  just 
and  reasonable  rates  are  fundamentally  based  upon  the  gross 
amount  which  will  pay  proper  operating  expenses  and  give  a 
fair  return,  together  with  loss  by  depreciation  thereon,  on  the 
fair  value  of  the  property  used  and  useful  for  the  public  service. 

[6]  The  sum  of  $8,833  has  been  arrived  at  by  both  applicant 
and  this  Commission's  engineers,  as  a  proper  annual  allowance 
for  operation  and  maintenance  expenses  for  the  year  1915,  and 
I  can  see  no  reason  to  differ  from  this  estimate.  I  have  referred 
to  the  fundamental  principles  involved  for  the  reason  that  it  has 
been  impossible  for  me  to  obtain  from  the  evidence  complete  in- 
formation on  a  number  of  elements,  as  outlined  by  the  authori- 
ties, to  be  considered  in  the  determination  of  fair  value.  That 
no  complete  or  accurate  record  of  either  original  cost  or  actual 
investment  for  this  particular  property  exists,  is  stated  by  our 
engineers  and  admitted  by  applicant  In  the  conclusions  as  to 
these  factors  reached  by  both  applicant's  and  this  Commission's 
engineers,  I  am  convinced  an  honest  attempt  has  been  made  to 
arrive  at  the  correct  result,  and  I  believe  the  divergence  in  these 

results  as  shown  by  evidence  is  but  the  logical  outcome  of  a  sit- 
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uation  where  no  exact  records  can  be  found.  While  I  shall  give 
due  weight  to  the  conclusions  reached  by  both  sets  of  engineers 
on  these  questions,  I  am  inclined  to  think  that  on  the  facts  of 
this  case  the  reproduction  cost  method  is  perhaps  the  best  guide 
obtainable  under  the  circumstances. 

[7]  In  case  No.  476,  the  Commission's  engineers  found  the 
depreciated  reproduction  cost  of  applicant's  property,  devoted  to 
the  exclusive  use  of  the  Los  Gates  district,  to  be  $171,188,  with 
annual  depreciation  thereon  of  $3,646.  Applicant's  acceptance 
of  this  estimate,  though  in  error  as  to  the  Commission's  findings 
thereof  (such  findings  being  those  of  the  Commission's  engi- 
neers), is  indicated  on  page  13  of  its  final  brief,  wherein  appears 
the  following:  "We  maintain  that  the  value  placed  upon  this 
property  by  the  Commission  in  case  No.  476  is  the  only  one 
which  can  be  considered  in  this  (the  present)  application,  and 
it  is  the  value  upon  which  rates  should  be  predicated." 

While  I  cannot  completely  agree  with  this  statement,  in  view 
of  the  fact  that  this' estimate  just  given  was  not  only  fixed  by  the 
Commission's  engineers,  but  accepted  by  applicant,  it  seems 
sufficiently  conclusive  to  definitely  place  the  depreciated  repro- 
duction cost  of  applicant's  property  used  and  useful  in  supplying 
the  Los  Gates  district  at  $171,188,  as  of  the  date  when  such 
estimate  was  made,  January  1,  1914.  Net  additions  to  capital 
investment  bring  this  figure  to  $172,886.32  as  of  January  1, 
1915,  and  $178,286.32  as  of  January  1,  1916,  according  to  data 
submitted  by  applicant. 

Not  including  returns  from  fire  hydrant  rentals,  the  Commis- 
sion's engineers  have  estimated  the  gross  annual  revenue  under 
proposed  rates  at  $19,784.11,  while  applicant  estimates  them  at 
$17,230.10. 

The  engineers  of  the  Commission  have  based  their  estimate 
entirely  upon  the  past  records  of  this  company,  while  applicant 
has  forecasted  the  immediate  future  through  means  of  perhaps 
a  more  detailed  knowledge  of  the  situation.  While  the  exact 
return  under  my  proposed  set  of  rates  is,  of  course,  somewhat 
problematic,  I  am  of  the  opinion  that  it  will  fall  somewhere  with- 
in the  limits  given. 

The  total  gross  income  under  the  proposed  rates  for  either 
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calculation  may  be  obtained  by  simply  adding  the  annual  hydrant 
rental  of  $1,620. 

While  a  study  of  all  these  figures  heretofore  given  as  portions 
of  the  fundamental  rule  indicates  that  in  any  case  the  proposed 
rates  will  not  give  an  adequate  return  on  the  depreciated  repro- 
duction cost,  such  depreciated  reproduction  cost  is  only  one 
element  of  fair  value,  and  must  conform  to  and  meet  the  peculiar 
circumstances  existing  in  each  particular  case.  Under  the  dis- 
cussion of  the  objections  raised  by  the  town  of  Los  Gatos,  I  have 
already  indicated  the  particular  circumstances  affecting  this  case 
and  the  weight  that  should  be  given  thereto,  and  am  of  the  opin- 
ion that  substantial  justice  will  be  done  if  this  application  is 
granted  with  the  exception  of  the  rates  proposed  for  fire  hydrant 
service,  which  rates  I  am  of  the  opinion  should  not  be  fixed 
beyond  the  reasonable  value  of  the  service  rendered  simply  in 
order  that  dividends  should  be  earned. 

Before  proceeding  to  the  order,  I  desire  to  call  attention  to 
something  which  was  not  contemplated  in  this  application  and 
upon  which  this  Commission  is  not  called  to  pass,  namely,  the 
application  of  the  rates,  which  will  be  hereafter  shown  in  the 
order,  to  the  remaining  territory  served  by  applicant,  except 
where  they  come  in  conflict  with  the  rates  already  fixed  by  this 
Commission  for  the  city  of  San  Jose.  I  see  at  this  time  no 
valid  objection  to  applicant's  putting  into  effect  the  rates  fixed 
by  this  order  over  such  of  its  territory  as  is  not  affected  by  the 
rates  heretofore  fixed,  and  I  suggest  that  applicant  apply  such 
rates  to  such  territory.  If  any  injustice  results  from  their  ap- 
plication the  matter  can  be  given  complete  consideration, 

I  recommend  the  following  form  of  order: 
• 

ORDER 

San  Jose  Water  Company  having  applied  to  this  Commission 
for  an  order  authorizing  an  increase  in  rates  for  water  delivered 
to  the  town  of  Los  Gatos  and  the  inhabitants  thereof,  and  a  pub- 
lic hearing  having  been  held  and  being  fully  apprised  in  the 

premises, 
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It  is  hereby  found  that  the  rates  of  this  company  (in  lieu  of 
which  rates  are  established  in  this  order)  are  unjust,  unreason- 
able, or  insuflBcient,  and 

It  is  further  found  that  the  following  rates  are  just  and  reason- 
able rates  to  be  charged  by  the  San  Jose  Water  Company  to  the 
town  of  Los  Gates  and  the  inhabitants  thereof  until  the  further 
order  of  this  Commission,  and  the  same  are  hereby  established, 
as  follows: 

Commercial. 

Monthly  minimum  of  4,000  gallons  or  less,  90  cents. 
Between  4,000  and  10,000  gallons,  20  cents  for  each  thousand  gallonfl. 
Between  10,000  and  100,000  gallons,  15  cents  for  each  thousand  gallona. 
Above  100,000  gallons,  12  cents  for  each  thousand  gallons. 

Municipal  and  County. 

Schools,  city  hall,  and  other  governmental  department  buildings  at  com- 
mercial rates. 

Fire  hydrants,  owned  by  company,  per  month $1.75 

Parks  and  lawns,  each  meter  minimum  monthly 00 

All  water  used,  12  cents  per  thousand  gallons. 

Sprinkling,  measured  by  tanks  and  record  by  city,  12  cents  per  thousand 
gallons. 

Sewer  flushing,  each  meter  minimum  monthly  $  .90 

All  water  used,  12  cents  per  thousand  gallons. 

And  it  is  further  ordered  that  the  commercial  flat  rates  now 
charged  by  the  San  Jose  Water  Company  in  the  city  of  San  Jose 
are  just  and  reasonable  rates  to  be  charged  in  the  town  of  Los 
Gatos,  and  the  same  are  hereby  established,  and 

It  is  further  ordered  that  the  following  practice  be  followed 
by  the  San  Jose  Water  Company  within  the  town  of  Los  Gatos, 
to  wit: 

All  meters  to  be  paid  for  and  set  up  at  the  expense  of  the  San 
Jos6  Water  Company. 

All  extensions  to  property  line  to  be  made  at  the  expense  of 
the  San  Jose  Water  Company. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Conunu- 
sion  of  the  State  of  California. 
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CAIilFORNIA  RAIUIOAD  COMMISSION. 

IN  EE  PRACTICE  OF  WATER,  GAS,  ELECTRIC,  &  TELE- 
PHONE UTILITIES  EEQUIRING  DEPOSITS. 

[Decision  No.  2689;  Case  No.  683.] 

Payment '^  Service -^  Protective  meaaurea, 

1.  A  utility  has  the  right  to  take  reasonable  protective  measures 
to  insure  payment  for  future  service,  although  the  ordinary  tradesman 
may  not  make  similar  demands,  since  the  utility  is  compelled  tp  supply 
its  service  to  all  who  demand  it. 

Bayments-^  Service  ^  Reaaonableneaa  of  rule, 

2.  In  determining  what  rule  or  regulation  of  a  utility  to  insure 
payment  for  future  service  will  be  reasonable,  consideration  must  be 
given  to  the  desirability  of  subjecting  the  general  mass  of  consumers 
to  only  such  Ji)urdens  as  are  reasonably  necessary  to  insure  such  pay- 
ment. 

DiscrimincUiion^  Payment   for   service  ^  Uniformity    of   application 
of  rule. 

3.  A  rale  or  regulation  insuring  payment  for  future  service  should 
reduce  to  a  minimum  the  possibility  of  discrimination  by  the  utility 
in  its  application. 

Payment  ^Service  ^Credit  ^Necessity  for^Htno  established. 

4.  Utilities  may  require  an  applicant  for  metered  service  to  estab- 
lish his  credit  before  rendering  service;  and  such  credit  may  be  deemed 
establish^  if  the  consumer  owns  the  premises,  or  makes  a  cash  deposit, 
or  furnishes  a  guaranty  satisfactory  to  the  utility,  or  has  paid  all  bills 
of  the  utility  promptly  for  a  period  of  twelve  months  prior  to  the  estab- 
lishment of  the  rule.  , 

Discrimination -^  Cash  deposit  ^^  Classification  of  consumer, 

5.  Utilities,  in  permitting  consumers  of  metered  service  to  establish 
a  credit  by  making  a  cash  deposit,  have  the  right  to  make  such  classi- 
fication as  may  be  necessary  to  prevent  small  consumers  from  bearing 
the  burdens  of  large  consumers,  but  all  consumers  within  the  same 
class  must  make  the  same  deposit. 

Pay ment —^  Service '^  Amount  of  cash  deposit, 

6.  A  maximum  cash  deposit  of  $2.60  for  domestic  or  residence 
monthly  metered  service,  or,  in  the  case  of  larger  consumers,  a  deposit 
not  exceeding  the  average  bill  for  twice  the  period  for  which  collections 
are  made,  was  held  reasonable. 

Paym,ent -^  Service  ^  Effect  of  deUnqaency  of  oonsum^er  not  making 
cash  deposit, 

7.  UtilitieB  may  demand  that  consumers  guarantee  future  bills  by 
a  cash  deposit  where  they  receive  metered  service  under  a  credit  estab- 
lished other  than  by  a  cash  deposit  and  default  in  payments,  provided 
that  service  shall  not  be  discontinued  for  failure  to  make  sueh  deposit 
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until  after  the  expiration  of  the  time  specified  in  a  notice  of  intention 
to  discontinue  service. 
Payment-' Service -~ Effect    of   delinquency    of   conawmer   who  hoM 
made  cash  deposit. 

8.  Upon  the  failure  of  a  consumer  who  has  made  a  cash  deposit, 
to  pay  a  bill  for  metered  service,  the  utility  may  apply  the  deposit  in 
so  far  as  necessary  to  liquidate  the  bill,  and  require  that  the  deposit 
be  restored  to  its  original  amount,  provided  that  service  shall  not  be 
discontinued  until  the  deposit  has  been  entirely  absorbed  and  after 
the  expiration  of  the  time  specified  in  a  notice  of  intention  to  discon- 
tinue service. 

Paym.ent —^  Service —^  Discontinuance    of   servioe   for   failure   to  re- 
estdhlisH  credit  ~  Notice, 

9.  A  utility  cannot  discontinue  metered  service  to  consumers  whose 
credit  with  the  utility  has  become  impaired  or  exhausted  by  failure  to 
pay  bills,  unless  it  gives  reasonable  notice  of  intention  to  discontinue 
if  the  credit  is  not  re-established. 

Baym^nt^  Service '^Discontinuance   of  service   for   failure   to  pay 
delinquent  hills.  * 

10.  The  California  Commission  refused  to  permit  water,  gas,  elec- 
tric, or  telephone  utilities  to  discontinue  service  to  consumers  by  reason 
of  nonpayment  of  bills  for  service  theretofore  delivered,  since  the  utili- 
ties can  protect  themselves  by  demanding  payment  or  the  establishment 
of  credit  in  advance  of  delivery  of  service. 

Payment -^  Service -^  Telephones —^  Interest  on  deposits, 

11.  A  telephone  utility  need  not  pay  interest  on  deposits  made  by 
patrons  to  insure  paym^it  of  telegrams  and  long-distance  telephone 
messages  sent  through  the  utility. 

Payment^  Service  —  Telephone  —  Deposits  —  Telegrams      and     long' 
distance  telephone  messages, 

12.  A  telephone  utility  may  extend  to  its  patrons  the  convenience 
of  sending  telegrams  and  long-distance  telephone  messages  to  the  extent 
of  such  deposits  as  they  may  desire  to  make,  or  without  a  deposit 

Payment  —  Service  —  Guaranty  '—Deposit, 

13.  Utilities  rendering  service  at  flat  rates  may  demand  payment 
in  advance  for  the  period  at  which  bills  are  normally  rendered,  but 
cannot  demand  guaranties  or  deposits  for  service  to  be  rendered  in  the 
future. 

Payment -^  Service -^  Discontintiance  for  failure  to  pay  in  advance 
—  Notice, 

14.  A  utility  cannot  discontinue  unmetered  service  to  consnmert 
for  failure  to  make  payment  in  advance  as  required,  unless  it  gives  r«s- 
sonable  notice  of  intention  to  discontinue  if  payment  is  not  made. 

Ptiyment -- Service -» Credit -- Betum  of  deposit, 

15.  Prompt  payment  of  bills  for  one  year  sufficiently  establishes  a 
oonsumer's  credit  so  that  a  cash  deposit  to  insure  metered  service  should 
be  returned  at  the  end  of  such  period. 

Payment -- Servioe -- Interest  on  deposit. 

16.  Utilities  were  required  to  pay  6  per  cent  interest  <m  cash  de- 
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posits  to  insure  payment  for  metered  BerTioe»  except  where  the  service 
is  discontinued  in  less  than  twelve  months. 
Senfice  ^  When  contract  unneoes9airy  ~  AppUoation, 

17.  It  is  not  reasonable  to  require  an  applicant  for  service  to  sign 
a  contract,  where  the  utility's  rates,  rules,  and  regulations  are  estab- 
lished by  the  Commission,  but  a  written  application  may  be  required 
so  that  the  utility  may  secure  necessary  information  as  to  consumers. 

Service  ^  €Jharge  far  extension  to  abutting  property  "^  Extension  not 
for  use  in  immediate  future, 

18.  It  is  a  reasonable  requirement  that  utilities  should  make,  at 
their  own  expense,  all  service  connection  of  normal  size  from  their 
mains  or  lines  along  public  highways  to  the  property  lines  of  abutting 
consumers,  except  that  connection  may  be  refused,  subject  to  review  by 
the  Commission,  if  the  utility  believes  that  such  extensions  will  not  be 
used  in  the  reasonably  immediate  future. 

Return  ^  Operating  expenses '-- Cost  of  initial  service  installation 
not  assessable  to  the  consumer. 

19.  The  cost  to  a  utility  of  making  an  initial  service  installation  is 
a  proper  capital  account  charge,  and  therefore  should  not  be  consid- 
ered as  an  operating  charge  or  as  in  any  manner  assessable  against 
tiie  individual  consuivier. 

Service '^  Costs  of  disconnections  and  reconnections  ^^  Season  reeort 
or  permanent  community  —  Charge  to  oonsum^er  or  operating  ex- 
pense, 

20.  A  single  uniform  regulation  cannot  he  established  to  provide  for 
the  cost  of  making  a  disconnection  of  service  at  the  request  of  the 
consumer  and  a  reoonnection  for  a  new  or  resuming  consumer,  where 
there  are  many  disconnections  and  reconnections  at  season  resorts  and 
few  in  permanent  communities,  and  the  California  Commission  per- 
mitted utilities  to  meet  such  expense  either  by  charging  the  cost  directly 
tp  new  or  resuming  consumers,  or  by  prorating  it  over  periodic  pay- 
ment for  service,  or  by  merging  it  into  general  operating  expense. 

Service'^ Who  mMst  pay  for  extensions  within  m^unicipality, 

21.  A  water,  gas,  electric,  or  telephone  utility  which  operates  under 
a  general  franchise  authorizing  the  occupancy  of  all  streets  of  a  mu- 
nicipality may  be  required  to  make,  at  its  own  expense,  such  street 
extensions  as  may  be  necessary  to  serve  applicants,  provided  that  where 
it  deems  an  extension  unduly  burdensome,  the  matter  may  be  referred 
to  the  Commission  for  adjustment. 

Service -^  Payment  for  extensions  outside  of  municipalities, 

22.  In  determining  whether  a  water,  gas,  electric,  or  telephone  util- 
ity should  make,  at  its  own  expense,  extensions  outside  of  municipali- 
ties to  serve  applicants,  consideration  will  be  given  to  the  fact  that 
the  utility  should  be  liberal,  but  regard  must  also  be  had  to  its  financial 
condition  and  the  rights  of  existing  consumers. 

Service  —  Who  must  pay  for  extensions  outside  of  m%inicipalities. 

23.  A  water,  gas,  electric,  or  telephone  utility  may  be  required  to 
make  extensions  in  unincorporated  territory  at  its  own  expense,  as  it 
can  agree  upon  wifh  the  applicant  for  service,  provided  that  where  it 
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deems  an  extension   unduly  burdensome  the  matter  may  b«  referred 
to  the  Commission  for  adjustment. 
Service  ^  Extension '^  Oumership  ^  Payment    hy    applicant  ~^  Loan  — 
Interest. 

24.  Upon  an  applicant  for  service  paying  in  whole  or  in  part  for 
the  cost  of  an  extension,  the  title  to  the  extension  should  be  vested  in 
the  utility  and  the  payment  regarded  as  a  loan,  to  be  retiimed  under 
reasonable  conditions  and  to  bear  interest  at  the  rate  of  6  per  ceut  per 
annum. 

[August  12,  1916.] 

Investigatioit  instituted  upon  the  initiative  of  the  Commis- 
sion with  a  view  to  establishing  uniform  practices  among  water, 
gas,  electric,  and  telephone  utilities  as  regards  charges^  deposits, 
contracts,  or  guaranties  for  service,  service  connections,  and  ex- 
tensions; rules  and  regulations  established. 

Appearances : 

(Water  Utilities)  H.  P.  Brown  for  Lone  Oak  Canal  Company; 
Joseph  Haber,  Jr.,  for  Marin  Water  &  Power  Company,  Willits 
Water  &  Power  Company,  Western  Water  Company,  Consumers 
Water  Company,  Domestic  Water  Company;  Joy  A.  Winans 
for  Eagle  Rock  Water  Company;  A.  C.  Greene  for  Spring 
Valley  Water  Company;  Albert  Raymond  for  South  San  Fran- 
cisco Water  Company;  Joseph  Shaw  for  Washington  Water  & 
Light  Company,  Oak  Park  Water  Company;  0.  C.  Heck  for 
Heck  Brothers;  Stanley  J.  Bell  for  Union  Water  Company  of 
California;  Henry  Goosen,  in  propria  persoim. 

(Gas  and  Electric  Utilities)  Wm.  B.  Bosley  and  C.  P.  Cutten 
for  Pacific  Gas  &  Electric  Company;  H.  H.  Trowbridge  for 
Southern  California  Edison  Company,  Long  Beach  Consolidated 
Gas  Company,  Santa  Barbara  Gas  &  Electric  Company;  S.  M. 
Haskins  for  Pacific  Light  &  Power  Corporation ;  Short  &  Suther 
land  for  San  Joaquin  Light  &  Power  Corporation;  Chaffee  E. 
Hall  for  Great  Western  Power  Company;  M.  S.  Wilson  for 
Southern  Counties  Gas  Company;  Allen  Chickering  for  San 
Diego  Consolidated  Gas  &  Electric  Company ;  Paul  Overton  for 
Los  Angeles  Gas  &  Electric  Corporation;  L.  P.  Lowe  for  Eco- 
nomic Gas  Company;  H.  F.  Jackson  for  Coast  Valleys  Gas  & 
Electric  Company;  H.  C.  Iveyes  for  Sacramento  Gas  Company; 
Farnsworth  &  McClure  for  Mt.  Whitney  Power  &  Electric  Com- 
pany. 
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(Telephone.  Utilities)  James  T.  Shaw  for  Pacific  Telephone 
&  Telegraph  Company;  E.  P.  Morphy  for  Home  Telephone  & 
Telegraph  Company  of  Los  Angeles,  Santa  Monica  Bay  Home 
Telephone  Company;  George  B.  Ellis  for  Union  Home  Tele- 
phone &  Telegraph  Company;  Charles  A.  Eolfe  and  Arthur 
Wright  for  Southwestern  Home  Telephone  Company;  J.  0. 
Jensen  for  Los  Gatos  Telephone  Company. 

Thelen,  Commissioner:  This  proceeding  was  instituted  by 
the  Railroad  Commission  on  its  own  motion  for  the  purpose  of 
investigating  the  rules,  regulations,  and  practices  of  water,  gas, 
electric,  and  telephone  utilities  in  connection  with  charges  and 
practices  of  various  kinds  as  conditions  precedent  to  service. 
Speaking  in  general  terms,  the  principal  matters  under  investi- 
gation herein  are  charges,  deposits,  contracts,  and  guaranties  for 
(1)   service;   (2)  service  connections;   (3)  extensions. 

A  large  number  of  complaints,  both  formal  and  informal,  are 
constantly  being  made  to  this  Commission  against  such  rules, 
regulations,  and  practices.  It  is  hoped  that  a  comprehensive  in- 
vestigation will  not  only  be  advantageous  to  the  utilities  and 
their  customers,  but  will  also  materially  lighten  the  labors  of  this 
Commission  in  the  disposition  of  such  complaints. 

This  proceeding  was  instituted  on  September  23,  1914. 
Notice  was  served  on  each  water,  gas,  electric,  and  telephone  util- 
ity in  the  state  subject  to  the  Commission's  jurisdiction  with 
reference  to  the  subject-matter  of  this  inquiry  or  any  portion 
thereof.  A  preliminary  hearing  was  held  in  San  Francisco  on 
November  23,  1914,  at  which  time  argument  was  presented  by 
the  -utilities  in  support  of  various  rules,  regulations,  and  prac- 
tices. 

It  was  stipulated  at  the  preliminary  hearing  that  the  files  re- 
lating to  all  informal  complaints  before  the  Commission  relating 
to  the  subject-matter  of  this  inquiry  might  be  considered  as  being 
in  evidence  in  this  proceeding,  and  that  the  numbers  of  these 
informal  complaints  should  be  inserted  in  the  record.  It  was 
also  agreed  that  the  Commission  should  send  to  each  utility  a 
circular  letter  requesting  information  concerning  the  subject- 
matter  of  this  inquiry,  and  that  this  letter  and  answers  thereto 
be  considered  in  evidence  herein. 
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Thereafter,  on  December  5,  1914,  the  Commission  mailed  to 
each  utility  a  "request  for  information,"  asking  that  each  utility 
which  desired  to  continue  any  charge  or  deposit  as  condition 
precedent  to  service  furnish  in  detail  the  following  information: 

1.  What  practice,  if  any,  does  your  utility  pursue  to  secure 
the  payment  of  your  monthly  bills,  and  at  what  time  was  this 
practice  instituted  I 

2.  What  deposits  or  charges,  if  any,  does  your  utility  demand 
for  so-called  service  connections,  such  as  the  charges  of  certain 
water  companies  for  the  service  connection,  and  when  did  your 
utility  first  adopt  such  practice  ? 

3.  What  practices,  if  any,  does  your  utility  pursue  with  refer- 
ence to  demanding  charges  or  deposits  of  any  kind  as  conditions 
precedent  to  the  construction  of  extensions,  and  when  was  such 
practice  first  adopted  ?    Make  this  explanation  full  and  complete. 

4.  What  other  charges  or  deposits,  if  any,  does  your  utility 
make  as  a  condition  precedent  to  rendering  service,  and  when 
were  such  charges  or  deposits  first  demanded? 

5.  If  your  utility  desires  to  continue  to  make  any  charge  or  re- 
quire any  deposit  of  the  kind  hereinbefore  referred  to,  state  the 
reasons  in  full  in  support  of  your  desire,  together  with  tie  facts, 
if  any,  on  which  you  rely  in  support  thereof,  and  such  authori- 
ties, if  any,  aa  you  can  furnish  on  the  legal  questions,  if  any, 
involved. 

6.  What  rule  or  rules  does  your  utility  consider  equitable  to 
be  adopted  with  reference  to  any  or  all  classes  of  charges  or  de- 
posits as  conditions  precedent  to  service  ? 

Replies  were  received  from  120  water  utilities,  72  gas  and 
electric  utilities,  and  50  telephone  utilities.  These  replies,  by 
stipulation,  are  all  in  evidence  in  this  proceeding. 

The  following  utilities  either  incorporated  with  their  replies, 
or  prepared  separately  in  the  form  of  briefs,  statements  of  their 
views  on  points  of  law : 

Home  Telephone  &  Telegraph  Company  (Los  Angeles),  Los 
Angeles  Gas  &  Electric  Corporation,  Pacific  Gas  &  Electric 
Company,  Pacific  Telephone  &  Telegraph  Company,  San  Diego 
Consolidated  Gas  &  Electric  Company,  San  Joaquin  Light  & 
Power  Corporation,  Southern  California  Gaa  Company,  South- 
em  Sierras  Power  Company,  South  Los  Angeles  Water  Com- 
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pany.  Southwestern  Home  Telephone  Company,  Union  Home 
Telephone  &  Telegraph  Corporation,  Western  States  Gas  & 
Electric  Company,  West  Side  Gas  Company. 

A  number  of  utilities  having  expressed  a  desire  to  present 
further  evidence,  an  adjourned  hearing  was  held  in  San  Fran- 
cisco on  June  4,  1915.  At  this  hearing,  the  Commission  intro- 
duced as  Eailroad  Commission's  exhibits  'Sob.  1,  2,  and  3,  state- 
ments containing  the  numbers  of  the  informal  complaints  filed 
with  this  Commission,  referring  to  the  subject-matter  of  this 
proceeding,  against  the  gas  and  electric  utilities,  the  water  utili- 
ties, and  the  telephone  utilities,  respectively.  The  exhibits  show 
410  complaints  of  this  character  against  gas  and  electric  utilities, 
141  against  water  utilities,  and  83  against  telephone  utilities. 

At  the  hearing  of  June  4,  1915,  the  utilities  completed  the 
presentation  of  their  additional  evidence,  and  the  case  was  sub- 
mitted. 

The  subject-matter  of  this  inquiry  will  be  discussed  under  the 
following  general  heads:  (I.)  Service  Charges;  (II.)  Service 
Connection  Charges;  (III.)  Charges  for  Extensions;  and 
(IV.)  Modification  of  Rules. 

I.  Service  Charges. 

A  large  number  of  complaints  have  been  made  to  the  Com- 
mission concerning  rules,  regulations,  and  practices  of  utilities 
requiring  the  making  of  deposits,  the  giving  of  guaranties,  and 
the  signing  of  contracts  to  insure  payment  for  service  to  be 
delivered  in  the  future,  and  payments  in  advance  for  service. 

In  considering  this  subject,  a  distinction  must  be  made  be- 
tween metered  and  unmetered  (flat  rate)  service. 

This  branch  of  the  inquiry  will  be  considered  under  the  fol- 
lowing outline : 

A.  Metered  Service. 

1.  Right  of  utility  to  protection  in  remetered  service  to  be  delivered. 

2.  Amount  of  deposits. 

3.  Procedure  if  consumer  who  has  established  his  credit  by  show- 

ing that  he  owns  the  premises,  or  by  furnishing  a  guarantor, 
or  by  paying  all  his  bills  promptly  during  the  twelve  months 
prior  to  the  effective  date  of  the  order  herein,  becomes  delin- 
quent. 
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4.  Procedure  if  consumer  who  has  made  deposit  becomes  delin- 

quent. 

5.  Minimum  notice  before  utility  may  discontinue  metered  service. 

6.  Discontinuance  of  service  for  failure  to  pay  delinquent  bills. 

7.  Telegrams  and  long-distance  telephone  messages. 

B.  Unmeiered  Service. 

8.  Sight  of  utility  to  protection  in  reonmetered  seryice  to  be  de- 

livered. 

9.  Minimum  notice  before  utility  may  discontinue  unmetered  serv- 

ice. 

C.  Return  of  Deposits. 

'  10.  Return  of  deposits  after  one  year  or  on  closing. 

11.  Interest  on  deposits. 

D.  Contracts. 

12.  Contracts. 

[1-4]  i.  Right  of  Utility  to  Protection  in  Remetered  Service 
to  be  Delivered. — The  courts  have  uniformly  held  that  a  utility 
has  the  right  to  take  reasonable  protective  measures  to  insure 
payment  for  service  to  be  delivered  in  the  future.  It  will  be 
helpful  to  refer  to  the  decisions  on  this  point  affecting  water,  gas, 
electric,  and  telephone  utilities. 

The  leading  decisions  have  been  rendered  with  reference  to 
gas  utilities.  In  Shepard  v.  Milwaukee  Gaslight  Co.  6  Wis.  539, 
70  Am.  Dec.  479,  the  supreme  court  of  Wisconsin  upheld  as 
reasonable  a  rule  of  a  gas  utility  requiring  the  consumer  to  make 
a  deposit  or  give  other  security  for  the  payment  of  gas  thereafter 
to  be  delivered  to  him.  In  Williams  v.  Mutual  Gas  Co.  52  Mich. 
499,  50  Am.  Rep.  266,  18  N.  W.  236,  the  supreme  court  of 
Michigan  upheld  as  reasonable  a  demand  of  a  gas  utility  from  a 
hotel  keeper  that  he  make  a  deposit  of  $100  to  insure  the  pay- 
ment of  gas  bills  amounting  to  approximately  $60  per  week.  In 
Owensboro  Gaslight  Co.  v.  Hildebrand,  19  Ky.  L.  Rep.  983,  42 
S.  W.  351,  the  supreme  court  of  Kentucky  assumed  the  general 
right  of  gas  and  electric  utilities  to  require  deposits,  but  held 
that  a  utility  cannot  lawfully  make  such  demand  from  particular 
consumers  while  not  making  similar  demands  from  other  con- 
sumers similarly  situated.  In  Cedar  Rapids  Gaslight  Co.  v. 
Cedar  Rapids,  144  Iowa,  426,  48  L.R.A.(N.S.)  1025,  138  Am. 
St.  Rep.  299,  120  N.  W.  966,  the  supreme  court  of  Iowa  held 
that  gas  utilities  may  establish  rules  exacting  payment  in  ad- 
vance in  reasonable  amounts  or  the  deposit  of  swurity.  In  Phelan 
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V.  Boone  Gas  Co.  147  Iowa,  626,  81  L.RA.(N.S.)  319,  125  N. 
W.  208,  the  supreme  court  of  Iowa,  while  holding  that  a  gas 
utility  may  make  and  enforce  a  general  rule  providing  for 
reasonable  cash  deposits  or  the  signature  of  a  person  known  to 
be  responsible,  decided  that  the  utility  acted  beyond  its  rights 
in  making  a  special  demand  for  a  deposit,  for  petty  spite,  from 
a  consumer  who  had  won  a  case  in  court  from  the  utility.  It 
will  not  be  necessary  to  consider  a  number  of  other  cases  based 
on  specific  statutory  provisions. 

The  same  rule  has  been  established  with  reference  to  water 
utilities.  In  Turner  v.  Eevere  Water  Co.  171  Mass.  886,  40 
L.RA.  667,  68  Am.  St  Eep.  482,  50  K  E.  684,  the  supreme 
court  of  Massachussetts  said,  by  way  of  dictum^  that  water  utili- 
ties may  demand  deposits  if  they  do  not  know  the  consumer.  In 
Harbison  v.  Knoxville  Water  Co.  —  Tenn.  — ,  58  S.  W.  993, 
the  court  upheld  a  rule  of  a  water  utility  providing  for  the  pay- 
ment in  advance  of  a  quarter's  rent  for  water  supplied  for  domes- 
tic purposes.  In  State  ex  rel.  Milsted  v.  Butte  City  Water  Co. 
18  Mont  199,  82  L.RA.  697,  56  Am.  St  Eep.  674,  44  Pac.  966, 
the  supreme  court  of  Montana  said,  by  way  of  dictum^  that  a 
water  utility  may  demand  payment  in  advance  for  a  reasonable 
time. 

The  leading  case  with  reference  to  telephone  utilities  is  South- 
western Teleg.  &  Teleph.  Co.  v.  Danaher,  decided  by  the  Supreme 
Court  of  the  United  States  on  June  21,  1915,  [238  U.  S.  482, 
59  L.  ed.  — ,  L.RA.  — ,  — ,  P.U.R1915D,  571,  35  Sup.  Ct. 
Rep.  886],.  in  which  case  the  court  said:  "It  is  uniformly  held 
that  a  regulation  requiring  payment  in  advance  or  a  fair  deposit 
to  secure  payment  is  reasonable."  For  other  cases  containing 
similar  language  with  reference  to  telephone  utilities,  see  Buf- 
falo County  Teleph.  Co.  v.  Turner,  82  Neb.  841,  19  L.RA. 
(N.S.)  693,  130  Am.  St  Eep.  699,  118  N.  W.  1064  and  Malo- 
chee  V.  Great  Southern  Teleph.  &  Teleg.  Co.  49  La.  Ann.  1690, 
22  So.  922. 

A  number  of  state  Commissions  have  rendered  illuminating 
decisions  establishing  the  same  principle: 

Cole  V.  Ft  Scott  &  N.  Light,  Heat,  Water,  ft  Power  Co.  1  Mo. 
P.  S.  C.  E.  130,  decided  on  November  17,  1918;  Ee  Easton  Gas 
Works  and  Eastern  Pennsylvania    Power  Co.  decided  by  Board 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


726  CALIFORNIA  RAILROAD  COMMISSION. 

of  Public  Utility  Commissioners  of  New  Jersey  on  February  20, 
1914 ;  McAlester  Pub.  Co.  v.  Choctaw  K.  &  Lighting  Co.  6th  Ann. 
Eep.  Okla.  C.  C.  vol.  1,  p.  670,  decided  by  Oklahoma  Corpor- 
ation Commission  on  November  28,  1911;  Cauffiel  v.  Citizen's 
Light,  Heat  &  P.  Co.  decided  by  Public  Service  Commission  of 
Pennsylvania  on  October  6,  1914 ;  Berend  v.  Wisconsin  Teleph. 
Co.  4  Wis.  E.  C.  E.  160,  decided  by  the  Eailroad  Commission  bi 
Wisconsin  on  September  16,  1909 ;  Ee  Eefusal  of  Farmers'  U. 
Teleph.  Co.  to  furnish  service  to  William  Lemcke,  13  Wis.  H. 
C.  E.  899,  decided  by  the  Eailroad  Commission  of  Wisconsin  on 
December  9,  1918 ;  Ee  Eefusal  of  Service  by  Madison  Gas  k 
Electric  Co.  to  F.  M.  Wylie,  18  Wis.  E.  C.  R  618,  decided  by 
the  Eailroad  Commission  of  Wisconsin  on  January  2,  1914. 

The  question  is  frequently  asked:  *^Why  does  a  water,  gas, 
electric,  or  telephone  utility  have  the  right  to  demand  payment 
in  advance,  or  deposits  or  other  security  to  insure  payment  for 
service  to  be  delivered,  while  the  ordinary  tradesman  does  not 
make  similar  demands  V 

The  answer  is  that  the  condition  of  the  tradesman  is  entirely 
different  from  that  of  the  utility.  The  tradesman  sells  only  to 
whom  he  pleases.  If  he  does  not  like  a  person  or  believes  that 
his  credit  is  not  good,  he  is  free  to  demand  cash  on  delivery  or 
to  refuse  to  sell  at  all.  The  utility,  on  the  other  hand,  is  obliged 
to  supply  its  service  to  all  who  demand  it  within  the  area  to 
which  the  utility's  obligations  extend.  As  the  law  now  stands,  a 
baker  may  refuse  to  sell  bread,  but  a  water  utility  may  not  re- 
fuse to  sell  water  to  anyone  who  complies  with  its  reasonable 
regulations.  Water,  gas,  electric,  and  telephone  service  have 
come  to  be  regarded  largely  as  public  necessities,  and  they  may 
not  be  denied  even  to  the  impecunious  or  to  the  financially  ir- 
responsible members  of  the  public.  Hence,  unless  some,  measure 
of  protection  is  accorded  the  utility,  it  will  find  itself  in  the  posi- 
tion of  having  delivered,  under  compulsion,  service  for  which  it 
receives  no  pay.  Such  a  condition  not  merely  decreases  the  abil- 
ity of  the  utility  to  perform  effectively  its  duties  to  the  public, 
but  also  affects  injuriously  those  consumers  who  pay  their  WIIb 
and  who,  in  the  last  analysis,  will  have  their  rates  increased  by 
the  failure  of  other  consumers  to  pay  their  bills. 

Granting  that  some  measure  should  be  devised  to  protect  the 
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utility  and  the  consumer  who  payd  his  bills,  what  rule  or  regu- 
lation would  be  reasonable  ?  The  bare  statement  that  protection 
should  be  accorded  is  by  no  means  synonymous  with  a  declara- 
tion that  this  or  that  or  the  other  means  to  attain  this  end  must 
necessarily  be  adopted.  The  returns  filed  by  the  utilities  in  this 
proceeding  show  that  some  require  payments  in  advance  or  guar- 
anties, while  other  utilities  have  made  no  such  demands;  tjiat 
some  utilities  requre  either  deposits  or  other  guaranties  in  all 
cases,  while  others  require  them  only  if  the  applicant  does  not  own 
the  property;  and  that  other  utilities  make  no  requirements  even 
of  nonproperly  owners  unless  they  are  unknown  or  are  known  to 
be  financially  irresponsible.  To  say  that  a  utility  must  necessar- 
ily have  the  right  to  demand  a  deposit  in  all  cases  of  metered 
service  is  to  confuse  a  means  with  the  end,  and  to  regard  only  one 
of  the  paths  which  lead  to  the  goal,  instead  of  keeping  the  eye 
steadfastly  directed  to  the  goal  itself. 

In  considering  what  rule  or  regulation  will  be  reasonable,  con- 
sideration must  also  be  given  to  the  desirability  of  subjecting  the 
general  mass  of  consumers  to  only  such  burdens  as  are  reasonably 
necessary  to  the  accomplishment  of  the  end  in  view.  A  rule  re- 
quiring each  consumer  to  make  and  maintain  a  deposit  large 
enough  to  insure  at  all  times  the  payment  of  all  his  bills  would 
enable  the  utility  to  make  100  per  cent  collections,  but  such  rule 
would  be  unjust  because  it  would  subject  the  great  body  of  the 
consumers  to  burdens  far  greater  than  are  reasonably  necessary. 
As  was  said  by  the  supreme  court  of  Iowa  in  Cedar  Bapids  Gas- 
light Co.  V.  Cedar  Rapids,  144  Iowa,  426,  48  L.R.A.(N.S.) 
1026,  188  Am.  St.  Rep.  299,  120  N.  W.  966:  "The  company 
may  not  base  a  rule  on  the  theory  that  the  people  as  a  whole  are 
dishonest,  but  it  has  the  right  to  adopt  a  rule  which,  while  giving 
the  honest  citizen  what  he  pays  for,  will  prevent  the  dishonest 
from  getting  that  which  he  will  never  pay  for." 

Another  requisite  of  the  rule  or  regulation  to  be  adopted  is 
that  it  shall  reduce  to  a  minimum  the  possibility  of  discrimina- 
tion by  the  utility  in  its  application.  A  rule  which  permits  a 
utility  to  demand  a  deposit  from  one  applicant  for  service  and 
to  deliver  service  to  another  applicant,  in  exactly  the  same  con- 
dition as  the  first  one,  without  a  deposit,  is  not  a  desirable  rule. 
Many  of  the  complaints  which  have  been  made  to  the  Commission 
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concerning  the  subject-matter  of  this  proceeding  have  been  com- 
plaints of  discrimination.  This  objection  could  be  removed  by  a 
rale  requiring  each  applicant  for  metered  service  to  make  a  de- 
posit, but  such  a  rule,  as  already  suggested,  would  be  inadvisable 
because  it  would  compel  deposits  in  many  cases  in  which  they  are 
entirely  unnecessary.  Nearly  every  rule  which  has  hitherto  been 
suggested  is  subject  to  the  objection  that  it  permits  wide  discrim- 
ination by  the  utility. 

The  only  feasible  method  which  occurs  to  me  to  minimize  the 
possibility  of  discrimination  by  the  utility  is  to  place  the  initia- 
tive on  the  consumer,  and  not  on  the  utility.  The  utility  is 
entitled  to  be  reasonably  safeguarded  and  to  this  end  to  have  the 
consumer's  credit  established  before  service  is  delivered.  This 
credit  may  be  established  by  the  consumer  in  one  of  several 
methods.  If  he  owns  the  property,  that  fact  alone  should  prima 
facie  establish  his  credit.  If  he  does  not  own  the  property,  he 
can  establish  his  credit  by  making  a  uniform  deposit  to  be 
established  for  such  cases.  If  he  does  not  own  the  property  and 
does  not  desire  to  make  the  deposit,  he  can  establish  his  credit  by 
presenting  a  guaranty  for  the  payment  of  his  bills,  signed  by  a 
guarantor  satisfactory  to  the  utility.  If  he  has  paid  all  his  bills 
to  the  utility  promptly  during  the  twelve  months  prior  to  the 
effective  date  of  the  order  herein,  his  credit  will  also  be  deemed 
established.  If  the  applicant  is  thus  permitted  to  take 
the  initiative  and  to  establish  his  credit  as  herein  suggested,  the 
cases  in  which  a  deposit  will  be  presented  will  be  reduced  to  a 
minimum,  while  the  utility  and  the  consumers  who  pay  their 
bills  will  secure  the  maximum  protection  to  which  they  are 
reasonably  entitled. 

The  return  of  deposits  after  a  specified  period  and  the  appli- 
?ability  of  deposits  to  service  rendered  to  the  same  consumer  at 
different  successive  premises  will  be  considered  in  connection 
with  other  rules. 

With  reference  to  all  rules  herein  established,  the  utilities  may, 
if  they  so  desire,  as  provided  in  rule  18  herein,  establish  and 
enforce  uniform,  nondiscriminatory  rules  more  favorable  to  their 
consumers  than  the  rules  herein  prescribed.  A  utility  is  not  ob- 
ligated to  exact  the  full  measure  of  that  to  which  it  is  lawfully 
entitled,  provided  that  discrimination  does  not  ensue. 
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I  suggest  the  following  rule  as  rule  1 : 

Rule  1.  A  water,  gas,  electric,  or  telephone  utility  may,  under 
uniform,  nondiscriminatory  rules  and  regulations,  require  that 
an  applicant  for  metered  or  measured  service  establish  his  credit 
before  service  is  delivered,  unless  a  prepayment  device  makes 
such  procedure  unnecessary.  The  applicant's  credit  will  be 
deemed  established  if  he  (1)  owns  the  premises;  or  (2)  makes  a 
cash  deposit;  or  (3)  furnishes  a  guarantor  for  the  payment  of 
his  bills,  satisfactory  to  the  utility ;  or  (4)  has  paid  all  his  bills 
to  the  utility  promptly  during  the  twelve  months  prior  to  the 
effective  date  of  the  order  herein. 

[5,  6]  S.  Amount  of  Deposits. — ^In  the  relatively  few  cases 
in  which  deposits  will  henceforth  be  presented,  it  will  be  neces- 
sary to  determine  the  amount  of  the  deposit.  No  uniform  rule 
on  this  subject  is  practised  in  this  state,  nor  has  any  been  adopted 
elsewhere. 

Where  service  is  metered  or  measured  and  is  billed  for  month- 
ly, the  bill  usually  reaches  the  consumer  within  ten  days  after  the 
meter  is  read.  Another  ten  days  or  more  is  usually  allowed  for 
collection,  after  which  time  various  practices  are  followed  with 
reference  to  discontinuance  of  service.  Generally  the  consumer 
has  received  service  at  least  two  months  before  his  service  is  dis^ 
continued.  A  reasonable  cash  deposit  for  the  consumers  within 
any  given  class  under  a  system  of  monthly  bills  would  thus  appear 
to  be  twice  the  estimated  average  monthly  bill  of  the  consumers 
within  that  class. 

It  is  not  feasible  to  estimate  the  average  monthly  bill  for  each 
individual  consumer.  This  is  a  case  in  which  the  law  of  averages 
must  govern.  All  consumers  offering  deposits  within  the  same 
class  should  pay  the  same  deposit.  The  utility  should  have  the 
right  to  make  such  classifications  of  consumers  as  may  be  neces- 
sary to  prevent  small  consumers  from  bearing  the  burdens  in  this 
respect  of  large  consumers.  The  rule  herein  suggested  will 
eliminate  the  exercise  of  individual  discretion  on  the  part  of  the 
utility's  employees,  and  will  minimize  complaints  of  discrim- 
ination. 

The  consumers  of  domestic  or  residence  metered  service  of 

water,  gas,  electric,  and  telephone  utilities  who  establish  their 

credit  by  furnishing  deposits  will  generally  not  be  the  larger  con- 
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sumers.  To  establish  the  amount  of  a  deposit  by  taking  the  aver- 
age consumption  of  all  domestic  or  residence  consumers  would 
obviously  be  unfair  for  the  reason  that  such  average  would  be 
considerably  in  excess  of  the  average  bills  of  the  consumers  who 
present  deposits.  Bearing  in  mind  the  actual  consumption  of  the 
consumers  who  vdll  present  deposits,  I  find  that  the  deposit  for 
domestic  or  residence  monthly  service  of  water,  gas,  electric,  and 
telephone  utilities  should  not  exceed  $2.50. 

In  case  of  certain  larger  consumptions,  the  utility  may  desire 
to  establish  a  schedule  of  more  frequent  collections  and  to  demand 
a  deposit  which  will  be  reasonable  under  the  circumstances,  not 
exceeding  the  average  bill  for  twdce  the  period  for  which  colleo- 
tions  are  made. 

I  suggest  the  following  rule  as  rule  2 : 

Rule  £.  If  an  applicant  for  metered  or  measured  service 
makes  a  cash  deposit  to  insure  payment  for  service  to  be  delivered, 
the  amount  of  the  deposit  shall  be  such  as  may  be  specified  in  the 
utility's  rules,  but  in  no  event  in  excess  of  twice  the  average 
periodic  bill  of  consumers  of  his  class;  provided,  that  the  deposit 
for  domestic  or  residence  monthly  service  of  water,  gas,  electric, 
and  telephone  utilities  shall  not  exceed  $2.50. 

[7]  S.  Procedure  if  Consumer  Who  Has  Initially  Established 
His  Credit  by  Showing  that  he  Owns  the  Premises^  or  by  Furnish' 
ing  a  Guarantor,  or  by  Paying  All  His  Bills  to  the  Utility 
Promptly  during  the  Twelve  Months  Prior  to  the  Effective  DaU 
of  the  Order  Herein  Becomes-  Delinquent. — ^If  a  consumer  who 
has  initially  established  his  credit  by  showing  that  he  is  the  owner 
of  the  premises,  or  by  supplying  a  guarantor  satisfactory  to  the 
utility,  or  by  paying  all  his  bills  to  the  utility  promptly  during 
the  twelve  months  prior  to  the  date  of  the  order  herein,  later 
fails  to  pay  his  bills,  the  utility  may  demand  as  a  condition  pre- 
cedent to  further  service  and  as  a  guaranty  for  the  payment  of 
bills  thereafter  to  be  incurred  a  cash  deposit  in  the  amount  speci- 
fied in  rule  2.  Service  should  not  be  discontinued  until  the 
expiration  of  the  time  specified  in  rule  6  herein  after  notice  of 
intention  to  discontinue  service  unless  such  demand  is  complied 
with.  The  question  of  the  recovery  of  back  bills  will  be  consid- 
ered in  connection  with  rule  6. 

I  suggest  the  following  rule  as  rule  8 : 
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Rule  S.  If  a  consumer  who  has  initially  established  his  credit 
by  showing  that  he  is  the  owner  of  the  premises,  or  by  supplying 
a  guarantor  satisfactory  to  the  utility,  or  by  paying  all  his  bills 
to  the  utility  promptly  during  the  twelve  months  prior  to  the 
effective  date  of  the  order  herein,  later  fails  to  pay  his  bills,  the 
utility  may  demand  as  guaranty  for  the  payment  of  future  bills 
a  cash  deposit  in  the  amount  provided  by  rule  2 ;  provided  that 
service  may  not  be  discontinued  for  failure  to  make  such  deposit 
until  the  time  specified  in  rule  5  herein  after  notice  of  intention 
to  discontinue  service  unless  such  demand  is  complied  with. 

[8]  i.  Procedure  if  Consumer  Who  Has  Made  Deposit  Be- 
comes Delinquent — ^If  a  consumer  whose  bills  for  metered  or 
measured  service  are  protected  by  a  cash  deposit  fails  to  pay  his 
bill,  the  utility  may  apply  such  portion  of  his  deposit  as  is  neces- 
sary to  liquidate  the  bill,  and  may  at  the  same  time  require  that 
the  deposit  be  restored  to  its  original  amount.  If  the  deposit  is 
not  restored  by  the  time  it  has  been  completely  absorbed,  service 
may  be  discontinued,  provided  that  notice  of  intention  so  to  do 
as  specified  in  rule  5  herein  has  theretofore  been  given.  In 
Reincke  v.  Public  Service  Gas  Co.  decided  on  April  20,  1914, 
the  Board  of  Public  Utility  Commissioners  of  New  Jersey  very 
properly  held  that  the  utility  cannot  discontinue  service  as  long 
as  it  still  has  in  its  possession  a  portion  of  the  consumer's  deposit. 

I  suggest  the  following  rule  as  rule  4: 

Rule  4*  If  a  consumer  who  has  made  a  cash  deposit  fails  to 
pay  a  bill  for  metered  service,  the  utility  may  apply  the  deposit 
in  so  far  as  necessary  to  liquidate  the  bill,  and  may  require  that 
the  deposit  be  restored  to  its  original  amount;  provided  that  serv- 
ice may  not  be  discontinued  until  the  deposit  has  been  fully 
absorbed,  and  in  no  event  until  the  expiration  of  the  respective 
periods  of  time  after  notice  of  intention  so  to  do,  as  specified  in 
rule  5  herein. 

[9]  5.  Mimmwn  Notice  Before  Utility  May  Discontinue 
Metered  Service. — Occasional  complaints  have  been  made  to  the 
Commission  that  utilities  have  arbitrarily  discontinued  service 
without  notifying  the  consumer  that  they  intended  to  do  so. 
Fair  dealing  requires  that  the  consumer  be  given  reasonable 
notice  of  the  utility's  intention  to  discontinue  service,  so  that  he 
can  make  every  reasonable  effort  to  comply  in  time  with  the 
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utility's  lawful  demands.  Particular  care  should  be  taken  not  to 
injure  irrigation  consumers  whose  crops  frequently  may  be 
ruined  if  water  or  electric  energy  to  pump  water  is  shut  off. 

I  suggest  the  following  rule  as  rule  5 : 

Ride  6.  A  water,  gas,  electric,  or  telephone  utility  may  not,  for 
failure  to  make  a  deposit,  discontinue  a  metered  service  for  which 
bills  are  normally  made  out  monthly  until  the  expiration  of  at 
least  fifteen  calendar  days  after  written  notice  of  intention  so  to 
do ;  nor  where  the  bills  are  normally  made  out  weekly  until  the 
expiration  of  at  least  four  calendar  days  after  written  notice  of 
intention  so  to  do;  nor  where  the  bills  are  normally  made  out 
fortnightly  until  the  expiration  of  at  least  seven  calendar  days 
after  written  notice  of  intention  so  to  do ;  nor  where  the  bills  are 
normally  made  out  for  periods  in  excess  of  one  month,  until  the 
expiration  of  at  least  thirty  calendar  days  after  written  notice  of 
intention  so  to  do. 

[10]  6.  Discontinuance  of  Service  for  Failure  to  Pay  Delin- 
quent Bills. — If  a  utility  avails  itself  of  the  right  herein  recog- 
nized of  requiring  all  consumers  to  establish  their  credit  before 
metered  or  measured  service  is  delivered,  the  utility  will  have 
only  few  delinquent  bills  except  those  which  it  voluntarily  pe^ 
mits  to  accrue.  Nevertheless  in  such  cases,  and  also  in  cases  in 
which  the  utility  does  not  choose  to  avail  itself  of  the  right  to 
compel  applicants  to  establish  their  credit,  the  question  whetlier 
the  utility  has  the  right  to  discontinue  service  by  reason  of  the 
failure  to  pay  a  delinquent  bill  may  arise. 

On  the  one  hand,  it  is  urged  by  the  utility  that  it  should  be  ac- 
corded this  right  as  the  most  efficient  method  of  collecting  its 
bills.  Emphasis  is  laid  on  the  fact  that  these  bills  are  usually 
small,  that  the  expense  incident  to  collecting  them  by  legal  pi-ocess 
is  relatively  high,  and  that  persons  failing  to  pay  such  bills  are 
frequently  execution  proof. 

On  the  other  hand,  it  is  contended  that  there  is  frequently  an 
honest  dispute  with  reference  to  a  bill,  and  that  if  the  utility  has 
the  right  to  discontinue  service  when  payment  is  not  made,  the 
consumer  is  placed  at  an  unfair  disadvantage.  The  services  of 
water,  gas,  electric,  and  telephone  utilities  have  come  to  be  re- 
garded largely  as  necessaries  of  life,  so  that  the  consumer  feels 

compelled  to  accede  to  the  utility's  demand  even  though  he  con- 
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aiders  it  unjust.  A  number  of  such  cases  have  come  to  the  Com- 
mission's attention.  It  is  also  urged  that  the  utility's  public 
duty  requires  the  delivery  of  service  on  tender  of  the  established 
rates  or  deposit,  irrespective  of  real  or  alleged  delinquencies. 

In  considering  this  question,  I  shall  refer  first  to  statutory 
provisions  and  decisions  in  California  and  then  to  the  law  in  other 
states. 

The  law  in  California  as  affects  water  utilities  was  established 
in  the  case  of  Crow  v.  San  Joaquin  &  K.  Biver  Canal  &  Irrig.  Co. 
130  Cal.  309,  62  Pac.  562.  In  that  case  an  action  was  brought 
to  recover  damages  for  the  refusal  on  the  part  of  the  defendant 
water  company  to  furnish  water  to  the  plaintiff  for  the  irrigation 
season  of  1896,  on  tender  by  the  plaintiff  of  the  regular  rates 
therefor.  The  water  company  testified  its  refusal  on  the  ground 
that  the  plaintiff  was  indebted  to  it  foi;  water  furnished  to  him  in 
the  years  1893  and  1894,  and  that  under  the  regulations  of  the 
company,  to  which  the  plaintiff  has  subscribed,  the  payment  of  all 
dues  and  claims  for  previous  service  was  made  a  condition 
precedent  to  the  right  to  receive  further  water.  At  page  313,  the 
court  points  out  that  there  was  no  consideration  for  this  rule  or 
regulation,  for  the  reason  that  it  was  the  duty  of  the  defendant 
water  company  to  furnish  the  plaintiff  with  water,  whether  he 
agreed  to  these  regulations  or  not.  Referring  to  this  point,  the 
court  says,  at  page  313 :  "The  use  of  water,  in  this  state,  appropri- 
ated 'for  sale,  rental,  or  distribution'  is  a  public  use  (Const,  art. 
14,  §  1),  and  by  the  act  of  March  12,  1885  (Stat.  1885,  p.  95), 
enacted  to  carry  out  this  provision  of  the  Constitution,  it  is  made 
the  duty  of  the  company  administering  such  use,  'upon  demand 
therefor  and  tender  in  money  of  the  established  water  rates 
.  .  .  to  sell,  rent,  or  distribute  such  water'  to  the  inhabitants 
of  the  county  *at  the  established  rates  regulated  and  fixed  therefor, 
as  in  this  act  provided,  whether  so  fixed  by  the  board  of  super- 
visors or  otherwise,'  etc.  And  it  is  further  provided  in  said  act 
that  for  failure  to  do  so  an  action  may  be  maintained  for  'damages 
to  the  extent  of  the  actual  injury  sustained.'  By  §  552  of  the 
Civil  Code  the  same  duties  are  also  imposed  upon  such  corpora- 
tions in  favor  of  those  to  whom  water  had  been  previously  sold 
by  such  company.    Price  v.  Riverside  Land  &  Irrigating  Co.  56 

CaL  481 ;  McCrary  v.  Beaudry,  67  Cal.  120,  7  Pac.  264;  Merrill 
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V.  South  Side  Irrig.  Co.  112  Cal.  435,  436,  44  Pac.  720.  It  was 
therefore  the  duty  of  the  defendant,  under  the  law  as  established 
in  this  state,  to  furnish  the  plaintiff  water  upon  a  tender  of  the 
established  rates ;  and  this  rule  precludes  the  idea  that  any  other 
duties  can  be  prescribed  or  imposed,  except  the  tender  of  the  rate, 
as  a  condition  for  supplying  water,  as  required  by  law/' 

The  conclusion  of  the  Crow  Case  to  the  effect  that  it  is  the  duty 
of  water  utilities  in  this  state  to  supply  water  upon  tender  of  the 
established  rates  in  advance,  notwithstanding  the  failure  to  pay 
a  back  bill,  was  confirmed  in  Leavitt  v.  Lassen  Irrig.  Co.  157  CaL 
82,  at  page  93,  29  L.R.A.(N.S.)  213,  106  Pac.  404,  where  the 
court  says :  "In  Crow  v.  San  Joaquin  &  K.  River  Canal  &  Irrig. 
Co.  supra,  it  was  held  that  a  consumer  did  not  deprive  himself  of 
the  right  to  take  water  under  the  rate  established  by  law  by  reason 
of  his  refusal  to  pay  under  and  in  accordance  with  the  terms  of 
his  contract." 

The  same  conclusion  is  reached  in  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  v.  Stanislaus  County,  191  Fed.  876,  892. 

With  reference  to  gas  and  electric  utilities,  the  subject  was 
heretofore  covered  by  §  632  of  the  Civil  Code,  enacted  in  1905, 
and  reading  as  follows : 

"All  gas  and  electric  light  corporations  may  shut  off  the  supply 
of  gas  or  electricity  from  any  person  who  neglects  or  refuses  to 
pay  for  the  gas  or  electricity  supplied,  or  the  rent  of  any  meter, 
pipes,  wires,  fittings,  or  appliances,  provided  by  the  corporation, 
as  required  by  his  contract;  and  for  the  purpose  of  shutting  off 
the  gas  or  electricity  in  such  case  any  employee  of  the  corporation 
may  enter  the  building  or  premises  of  such  person,  between  the 
hours  of  8  o'clock  in  the  forenoon  and  6  o'clock  in  the  afternoon, 
of  any  day,  and  remove  therefrom  any  property  of  the  corpora- 
tion used  in  supplying  gas  or  electricity." 

This  section,  however,  was  impliedly  repealed  with  reference 
to  all  territory  in  which  this  Commission  was  granted  jurisdic- 
tion over  public  utility  rates  by  the  Public  Utilities  act  (Stat 
Ex.  Sess.  1911,  p.  18),  and  was  expressly  repealed  by  §  86  of 
the  revised  Public  Utilities  act  (Stat.  1915,  chap.  91),  effective 
August  8,  1915.  Under  §§  30,  31,  and  36  of  the  revised  PuUic 
Utilities  act,  this  Commission  clearly  has  the  authority  to  pre- 
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scribe  just  and  reasanable  rules  and  regulations  on  all  subjects 
which  are  included  within  the  present  inquiry, 

I  have  been  unable  to  find  on  this  point  any  decision  by  the 
courts  of  California  or  any  statutory  provisions  prior  to  the  en- 
actment of  the  Public  Utilities  act,  in  so  far  as  telephone  utili- 
ties are.  concerned. 

In  other  states  conflicting  decisions  have  been  rendered. 

The  following  cases  hold  that  water  utilities  may  discontinue 
service  for  failure  to  pay  delinquent  bills: 

McDaniel  v.  Springfield  Waterworks  Co.  48  Mo.  App.  273; 
State  ex  rel.  Milsted  v.  Butte  City  Water  Co.  18  Mont.  199,  32 
L.R. A.  697,  56  Am.  St  Eep.  574,  44  Pac.  966 ;  Jones  v.  Nash- 
ville, 109  Tenn.  550,  72  S.  W.  985;  Tacoma  Hotel  Co.  v. 
Tacoma  Light  &  Water  Co.  3  Wash.  316, 14  L.R.A.  669,  28  Am. 
St.  Eep.  35,  28  Pac.  516. 

The  following  cases  establish  the  same  principle  with  refer- 
ence to  gas  utilities:  People  v.  Manhattan  Gaslight  Co.  45 
Barb,  136;  Vanderberg  v.  Kansas  City  Missouri  Gas  Co.  126 
Mo.  App.  600,  105  S.  W.  17. 

The  same  rule  was  established  with  reference  to  telephone 
utilities  in:  Rushville  Coop.  Teleph.  Co.  v.  Irvin,  27  Ind. 
App.  62,  69  N.  E.  327,  161  Ind.  524,  69  N.  E.  258. 

In  Southwestern  Teleg.  &  Teleph.  Co.  v.  Danaher,  supra,  the 
Supreme  Court  of  the  United  States  reversed  a  judgment  for 
$6,300  in  favor  of  a  patron  of  a  telephone  company  in  Ark- 
ansas under  a  statute  providing  for  the  recovery  of  penalties  for 
discrimination  in  telephone  service,  on  the  ground  that  under  all 
the  circumstances  of  the  case  the  telephone  utility  had  been  de- 
prived of  its  property  without  due  process  of  law.  The  Supreme 
Court  pointed  out  that  the  legislature  of  Arkansas  had  not 
declared  unreasonable  the  rule  of  the  telephone  utility  providing 
for  discontinuance  of  service  for  failure  to  pay  bills.  While 
drawing  attention  to  decisions  in  other  states  upholding  the 
reasonableness  of  such  a  rule,  the  Supreme  Court  clearly  inti- 
mates that  a  finding  by  competent  state  authority  either  way  on 
this  question  will  not  be  disturbed  by  the  Supreme  Court  in  the 
absence  of  facts  clearly  showing  a  violation  of  the  14th  Amend- 
ment of  the  Federal  Constitution. 

A  contrary  conchision  was  reached  in  the  following  decisions 
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in  other  states,  declaring  unreasonable  and  void  rales  of  various 
classes  of  utilities  providing  for  discontinuance  of  service  for 
failure  to  pay  delinquent  bills : 

Water  utilities — Crumley  v.  Watauga  Water  Co.  99  Tenn. 
420,  41  S.  W.  1058 ;  Gas  utilities— Gaslight  Co.  v.  CoUiday,  25 
Md.  1 ;  Telephone  utilities — State  ex  rel.  Webster  v.  Nebraska 
Teleph.  Co.  17  Neb.  126,  52  Am.  Rep.  404,  22  N.  W.  237. 

The  Wisconsin  Railroad  Commission  has  taken  the  same  view 
in  a  number  of  recent  decisions.  In  Refusal  of  Farmers'  U. 
Teleph.  Co.  to  Furnish  Service  to  William  Lemcke,  13  Wis.  R. 
C.  R.  399,  decided  on  December  9,  1913,  the  Commission,  at 
page  402,  said:  "The  question  before  the  Commission,  there- 
fore, is  whether  a  telephone  company  has  the  right  to  refuse 
service  on  the  ground  that  previous  bills  have  not  been  fully  paid. 
Al  telephone  company,  as  has  been  shown,  may,  by  establishing 
proper  rules,  require  its  patrons  to  pay  in  advance  for  a  reason- 
able period  for  the  desired  service,  and  if  a  patron  who  is  in 
arrears  to  the  company  offers  payment  in  advance  for  future 
service,  we  do  not  think  it  is  consistent  with  its  public  duty  for 
the  company  to  refuse  such  service."  (Quoting  from  1  W^yman, 
Public  Service  Corp.  §  451.) 

In  Re  Refusal  of  Service  by  Madison  Gas  &  Electric  Co.  to 
F.  M.  Wylie,  13  Wis.  R.  C.  R.  518,  decided  on  Jan.  2,  1914, 
the  W^isconsin  Railroad  Commission  applied  the  same  principle 
to  the  delivery  of  gas  and  electric  service.  At  page  621,  the 
Commission  says :  "The  authorities  are  not  in  accord  as  to  the 
obligation  of  the  company  to  serve  an  applicant  who  is  in  arrears 
at  other  premises,  although  he  tenders  ready  money  for  present 
service,  but  the  best  considered  cases  take  the  view  that  it  is  in- 
consistent with  public  duty  to  refuse  service  under  such  circum- 
stances. The  authorities  holding  that  one  who  is  owing  for  past 
service  cannot  insist  on  future  service  until  default  has  been 
made  good,  seem  to  consider  the  matter  from  the  standpoint  of 
the  convenience  to  the  company  in  making  its  collections.  They 
extend  the  right  of  the  private  trader  to  the  one  engaged  in  a 
public  calling,"  notwithstanding  the  apparent  conflict  between 
the  right  of  the  former  and  the  public  obligation  of  the  latter." 

After  referring  to  the  duty  of  the  utility  to  collect  its  indebt- 
edness   promptly,    the    Commission,    at    page    522,    continues: 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IN  RE  WATER,  G.  E.  &,  T.  UTILITIES  REQUIRING  DEPOSITS.    737 

'^Because  of  such  duty  a  company  is  permitted  to  demand  pre- 
payment of  present  servioe  where  the  charge  may  be  determined 
in  advance,  or  in  case  of  metered  service  may  require  a  deposit  of 
a  sum  of  money  8UjBS.cient  to  secure  payment  for  the  service  ren- 
dered during  stated  intervals  for  which  credit  is  extended,  or 
may  require  a  bcmd  to  secure  such  payment  Failing  to  establish 
or  to  enforce  a  rule  to  secure  the  prompt  collection  of  bills  when 
due,  the  company  stands  in  the  position  of  any  other  creditor, 
and  must  resort  to  the  courts  to  compel  payment  of  such  in- 
debtedness. It  may  refuse  to  furnish  service  in  the  future 
unless  prepayment  is  made,  but  because  of  its  public  duty  it  can- 
not condition  such  servioe  upon  the  liquidation  of  past  charges.'^ 

As  already  indicated,  the  supreme  court  of  California  took 
exactly  this  position  in  the  Crow  Case,  supra,  with  reference  to 
water  utilities.  The  same  reasoniug  applies  to  gas,  electric, 
and  telephone  utilities.  A  finding  by  competent  public  author- 
ity either  way  will  undoubtedly  be  sustained  as  reasonable.  The 
utility  has  the  right  to  protect  itself  both  as  to  metered  and 
unmetered  service,  as  herein  indicated,  by  demauding  payment 
for  service  or  the  establishment  of  credit  in  advance  of  the  de- 
livery of  service.  In  view  of  the  decision  in  the  Crow  Case,  I 
recommend  that  the  Commission,  in  the  interest  of  imiformity, 
apply  the  principle  of  that  case  to  gas,  electric,  and  telephone 
utilities  as  well  as  to  water  utilities. 

I  suggest  the  following  rule  as  rule  6: 

Bvle  6.  A  water,  gas,  electric,  or  telephone  utility  may  not 
discontinue  service  by  reason  of  nonpayment  of  bills  for  metered 
or  measured  service  theretofore  delivered. 

[11,  12]  7.  Telegrams  and  Long-Distance  Telephone  Mes- 
sages.— The  replies  from  the  smaller  telephone  utilities  to  the 
circular  letter  of  December  5,  1914,  indicate  with  remarkable 
unanimity  a  desire  that  this  Commission  enable  them  to  protect 
themselves  against  losses  from  long-distance  toll  bills.  This  is 
for  the  reason  primarily  that  they  are  dependent  for  long-dis- 
tance toll  service  upon  the  larger  operating  companies  which 
own  the  toll  lines  and  to  which  companies  they  are  responsible 
for  all  long-distance  bills  incurred  by  their  patrons,  regardless 
of  whether  they  are  able  to  make  collection  or  not.  The  rule 
hereinafter  suggested  as  rule  7  is  intended  to  give  telephone 
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utilities  the  right  to  demand  for  themselves  reasonable  security 
in  connection  with  this  class  of  service.  If  the  utility  offers  to 
extend  to  its  patrons  the  convenience  of  sending  telegrams  and 
long-distance  telephone  messages  to  the  extent  of  such  deposits 
as  the  patrons  care  to  make,  the  size  of  the  deposit  is  left  to  the 
discretion  of  the  patron.  The  larger  telephone  utilities,  which 
own  and  operate  their  own  long-distance  toll  lines,  will  probably 
consider  it  good  policy  in  most  cases  to  extend  this  ccmvenience, 
without  deposit,  to  all  their  patrons. 

Deposits  may  be  withdrawn  at  any  time,  after  outstanding 
bills  for  telegrams  and  long-distance  telephone  messages  have 
been  paid.  No  interest  need  be  paid  on  them,  as  this  arrange- 
ment constitutes  a  special  concession  which  obviates  the  need  on 
the  part  of  the  patron  of  going  to  a  telegraph  office  or  long-dis- 
tance prepay  station.  The  rule  hereinafter  suggested  requiring 
the  return  of  deposits  after  a  year  is  obviously  not  applicable 
here. 

I  suggest  the  following  rule  as  rule  7: 

RtUe  7.  A  telephone  utility  may,  under  uniform,  nondis- 
criminatory rules  and  r^ulations,  extend  the  convenience  of 
sending  telegrams  and  long-distance  telephone  messages  on  credit 
to  all  its  patrons  or  to  the  extent  of  such  deposits  as  any  of  its 
patrons  desire  to  make. 

[13]  8.  Right  of  Utility  to  Protection  in  Re  Unmetered  Serv- 
ice to  be  Delivered. — It  is  a  well-established  principle  of  law.  as 
indicated  by  the  authorities  discussed  in  connection  with  rule  1, 
that  water,  gas,  electric,  and  telephone  utilities  which  render 
unmetered  or  unmeasured  service  at  flat  rates  may  demand  pay- 
ment in  advance.  In  service  of  this  character,  the  amount  to  be 
paid  for  any  given  period  of  service  is  definitely  known  before- 
hand. Hence  the  case  is  one  of  payment  in  advance  of  a  definite 
rate  as  distinguished  from  the  presentation  of  some  form  of 
guaranty  to  secure  the  payment  of  a  bill  the  exact  amount  of 
which  cannot  be  known  until  the  end  of  the  normal  service 
period. 

As  direct  payment  may  be  required,  no  form  of  .sruaranty  is 
necessary  or  permissible.  Promptly  after  the  effective  date  of 
the  order  herein,  all  water,  gas^  electric,  and  telephone  utilities 
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shall  return  to  the  depositor  aU  deposits  heretofore  made  to 
guarantee  payment  for  flat  rate  service. 

I  suggest  the  following  rule  as  rule  8: 

Ride  8.  A  water,  gas,  electric,  or  telephone  utility  delivering 
unmetered  service  at  flat  rates  may,  tinder  uniform,  nondiscrimi- 
natory rules  and  regulations,  require  payment  in  advance  of 
delivery,  for  a  period  not  to  exceed  that  for  which  bills  are  regu- 
larly rendered  as  specified  in  the  rate  schedule,  but  may  not 
demand  guaranties  to  secure  payment  for  service  to  be  rendered 
in  the  future. 

[14]  9.  Minimum  Notice  "before  Utility  May  Discontinue 
Unmetered  Service. — A  consumer  should  have  a  reasonable  op- 
portunity to  pay  his  bills  for  unmetered  service  before  the  utility 
may  discontinue  service  by  reason  of  the  failure  of  the  consumer 
to  make  the  advance  payment. 

Particular  care  should  be  taken  not  to  injure  irrigation  con- 
snmers. 

I  suggest  the  following  rule  as  rule  9 : 

Rule  9.  A  water,  gas,  electric,  or  telephone  utility  may  not, 
for  failure  to  pay  for  service,  discontinue  an  unmetered  service 
for  which  bills  are  normally  made  out  monthly  until  the  expira- 
tion of  at  least  fifteen  calendar  days  after  written  notice  of  inten- 
tion so  to  do ;  nor  where  the  bills  are  normally  made  out  weekly 
until  the  expiration  of  at  least  four  calendar  days  after  written 
notice  of  intention  so  to  do;  nor  where  the  bills  are  normally 
made  out  fortnightly  until  the  expiration  of  at  least  seven  calen- 
dar days  after  written  notice  of  intention  so  to  do ;  nor  where  the 
bills  are  normally  made  out  for  periods  in  excess  of  one  month, 
until  the  expiration  of  at  least  thirty  calendar  days  after  written 
notice  of  intention  so  to  do. 

[16]  10.  Return  of  Deposits  after  One  Year  or  on  Closing. 
— ^In  Reasonableness  of  Rules  of  Easton  Gas  Works  and  Eastern 
Pennsylvania  Power  Co.  decided  on  February  20,  1914,  the 
Board  of  Public  Utility  Commissioners  of  New  Jersey  said  in 
part :  *The  issue  may  fairly  be  raised,  however,  whether  after 
adequate  demonstration  on  the  part  of  the  consumer  of  his  finan- 
cial reliability,  a  public  utility  avowedly  according  credit  to 
reliable  consumers  may  not  be  justly  required  to  refund  an  ad- 
vance deposit,  or  apply*  the  same  in  liquidation  of  bills  due. 
P.U.R.1916E. 
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There  seems  little  warrant  in  equity  for  the  indefinite  retention 
of  such  deposits,  even  though  interest  thereon  be  allowed.  It 
savors  altogether  too  much  of  a  forced  loan." 

Frequent  inquiries  have  been  made  of  this  Commission  con- 
cerning the  period  of  time  during  which  a  utility  may  retain  a 
deposit  which  it  has  demanded  to  guarantee  payment  for  metered 
service.  The  suggestion  is  constantly  made  that  after  all  bills 
have  been  promptly  paid  over  a  period  of  time,  such  as  a  year, 
the  consumer's  credit  should  be  deemed  established  and  the  de- 
posit returned  to  him.  Attention  is  also  drawn  to  the  frequent 
difficulty  of  finding  consumers  after  a  period  of  y«ars,  f<Mr  the 
purpose  of  returning  a  deposit. 

A  consumer  making  a  deposit  covering  service  at  one  location 
shall  have  continuing  credit  therefor  if  he  transfers  his  service 
to  another  location  before  the  deposit  is  returned  to  him. 

I  suggest  the  following  rule  as  rule  10 : 

Bide  10.  After  a  cash  deposit  to  guarantee  payment  for 
metered  or  measured  service  has  stood  unimpaired  for  twelve 
months,  it  shall  be  returned  to  the  depositor.  Upon  closing  any 
account  the  balance  of  any  deposit  remaining  after  the  dosing 
bill  for  service  has  been  settled  shall  be  returned  promptly  to  the 
depositor. 

[16]  11.  Interest  on  deposits. — That  a  utility  should  pay 
interest  on  cash  deposits  held  by  it  to  secure  the  payment  of 
bills  for  metered  or  measured  service  seems  clear  and  is  admitted 
by  the  utilities  with  substantial  unanimity.  An  interest  rate 
of  6  per  cent  per  annum  seems  reasonable. 

I  suggest  the  following  rule  as  rule  11 : 

Rule  11.  Interest  at  the  rate  of  6  per  cent  per  annum  must  be 
paid  by  each  water,  gas,  electric,  or  telephone  utility  on  all 
deposits  held  by  it  to  secure  the  payment  of  bilLs  for  metered 
service;  provided  that  interest  need  not  be  paid  if  the  service 
is  discontinued  within  less  than  twelve  months  from  the  date  of 
first  taking  service. 

[17]  12.  Contracts. — ^Water,  gas,  electric,  and  telephone  utili- 
ties frequently  demand  that  an  applicant  sign  a  contract  before 
service  will  be  delivered.  I  do  not  now  refer  to  extensions  in 
unincorporated  territory,  where  unusual  conditions  frequently 
obtain.     Under  the  rules  herein  prescribed,  the  necessity  for 
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such  contracts  is  not  apparent.  The  consumer  is  bound  by  the 
utility's  lawful  rate,  rules,  and  regulations  on  file  with  this 
Commission.  No  contract  is  necessary  to  insure  their  applica- 
bility to  him.  The  utility  will  secure  ample  protection  under 
the  rules  herein  established  in  the  matter  of  payment  for  its 
service  and  for  the  cost  of  disconnections  and  reconnections. 
The  initial  installation  is  added  to  capital  account  and  is  con- 
sidered when  rates  are  established.  It  is  difficult  to  find  any 
other  reason  for  compelling  an  applicant  for  service  to  sign  such 
contract  other  than  to  hold  him  for  a  term  beyond  that  for 
which  he  would  desire  to  be  held  if  he  were  a  free  agent, — a 
motive  to  which  this  Commission  cannot  give  its  sanction. 

Accordingly  I  recommend  that  henceforth  an  applicant  for 
service  from  a  water,  gas,  electric,  or  telephone  utility  be  not 
required  to  sign  a  contract  as  a  condition  precedent  to  service; 
provided  that  it  is  not  intended  herein  to  pass  on  the  question 
of  contracts  in  connection  with  extensions  in  unincorporated 
territory,  which  matter  is  left  open  for  consideration  in  subse- 
quent proceedings.  Utilities  of  these  classes  shall  continue  to 
have  the  right  to  require  applicants  to  sign  reasonable  appli- 
cations for  service,  so  that  their  records  may  contain  the  necessary 
data  with  reference  to  all  consumers. 

I  suggest  the  following  rule  as  rule  12 : 

RtUe  12.  Except  in  the  case  of  extensions  in  unincorporated 
territory,  which  matter  is  left  open  for  consideration  in  subse- 
quent proceedings,  and  of  extensions  in  incorporated  territory 
in  cases  in  which  the  Commission  may  hereafter  authorize  the 
signing  of  contracts  for  service,  a  water,  gas,  electric,  or  tele- 
phone utility  may  not  require  that  an  applicant  sign  a  contract 
for  service  as  a  condition  precedent  to  service;  provided  that 
such  utility  may  require  that  reasonable  written  application  for 
service  be  made. 

II.  Service  Connections. 

This  branch  of  the  inquiry  will  be  considered  under  the  fol- 
lowing outline: 

13.  Service  connection  charges. 
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14.  Charges  for  disconnecting  and  reconnecting  services  there- 
tofore installed. 

[18]  IS.  Service  Connection  Charges. — Many  complaints 
have  been  made  to  this  Commission  concerning  the  imposition 
by  utilities  of  so-called  "service  connection'*  charges.  The  term 
"service  connection,"  as  here  used,  does  not  refer  to  extensions 
of  mains,  but  is  limited  to  installation  of  service  from  a  public 
street,  highway,  alley,  lane,  or  road  to  property  abutting  thereon. 
The  "service  connection*'  includes  water  and  gas  pipes,  electric 
and  telephone  wires,  water  and  electric  meters,  electric  trans- 
formers, gas  regulators,  telephone  instruments,  and  appurte- 
nances. 

The  chief  complaint  has  been  directed  to  the  service  coimecti(m 
charges  of  water  utilities.  This  matter  was  carefully  considered 
by  this  Commission  in  Qlendale  v.  Title  Guarantee  &  T.  Co.  2 
Cal.  R.  C.  R.  989,  in  which  case  this  Commission,  at  page  991, 
said :  "That  it  is  the  duty  of  a  water  company  to  supply  service 
connections  up  to  the  property  line  and  meters,  where  meters 
are  used,  without  direct  expense  to  the  consumer,  seems  clear 
both  on  principle  and  on  authority.  Such  requirement  seems 
entirely  reasonable.  The  service  pipe  up  to  the  property  line  and 
the  meters,  where  used,  are  as  necessary  in  the  performance  of 
the  water  company's  duty  to  the  public  as  its  reservoirs,  wells, 
or  mains.  The  consumer  has  no  right  to  dig  up  the  streets  to  lay 
a  service  pipe.  That  right  belongs  to  the  water  company  alone. 
It  seems  unreasonable  to  ask  that  the  consumer  should  pay  for 
service  pipes  and  meters  which  are  a  part  of  the  water  compan/s 
system,  which  the  consumer  has  no  legal  right  to  install  and  which 
are  under  the  complete  control  of  the  water  company." 

The  same  principle,  namely,  that  it  is  the  duty  of  water  util- 
ities to  install  at  their  own  expense  meters  and  service  connections 
from  the  mains  to  the  curb  line  or  property  line  of  the  consumer, 
has  been  consistently  applied  by  this  Commission  in  decisions 
subsequent  to  the  Glendale  Case. 

The  Wisconsin  Railroad  Commission  has  reached  the  same 
conclusion.  In  Janesville  v.  Janesville  Water  Co.  7  Wis.  E.  C. 
R.  628,  the  Wisconsin  Commission  at  page  681,  says:  "The 
question  as  to  who  should  own  meters  appears  to  be  settled.  The 
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only  point  to  be  decided  here  is  whether  or  not  services  are  a 
part  of  the  facilities  which  the  utility  is  expected  to  furnish. 
The  logical  conclusion  seems,  to  be  that  the  utility  should  install 
and  own  services  to  the  curb  line.  The  utility^  and  not  the  con- 
aomer,  has  the  right  to  occupy  the  streets^  and  all  pipes  laid  in 
the  streets  should  be  the  property  of  the  utility^  and  we  believe 
ahonld  be  put  in  by  the  utility.  The  business  of  the  utility  is  to 
deliver  its  product  to  the  premises  of  the  consumer.  If  the 
utility  should  own  the  mains  through  which  water  is  carried  to 
various  sections  of  the  city^  it  seems  equally  true  that  it  should 
own  all  parts  of  the  distribution  system  as  far  as  the  consumer's 
premises.  The  service  pipe  from  main  to  curb  is  as  much  a 
part  of  the  utility's  distribution  system  as  is  the  main  itself. 
Both  parts  of  the  equipment  have  the  same  purpose, — the  de- 
livery of  water  to  consumer's  premises.  It  is  not  believed  that 
the  utility  should  be  required  to  install  and  own  such  portions 
of  the  service  as  are  on  private  property.  True,  the  utility  very 
often  owns  meters,  which  are  installed  on  consumer's  premises, 
but  such  installation  is  done  as  a  matter  of  convenience  to  the 
utility.  As  the  purpose  of  the  utility  is  to  deliver  water  to  the 
premises  of  the  consumers,  if  other  conditions  were  equal,  the 
logical  place  for  the  meter  would  be  at  the  property  line.  Piping 
inside  the  curb  line  stands  in  very  much  the  same  relation  to 
the  utility  as  does  the  piping  and  plumbing  in  buildings,  and 
should  be  a  part  of  the  property  of  consumers." 

The  courts,  with  substantial  unanimity,  have  reached  the 
same  conclusion: 

Spring  Valley  Waterworks  v.  San  Francisco,  82  Cal.  286, 
816,  6  L.  K.  A,  756,  16  Am-  St.  Kep.  116,  22  Pac.  910,  1046; 
Title  Guarantee  &  T.  Co.  v.  Railroad  Commission,  168  Cal. 
295,  299,  302, 142  Pac.  878;  Hatch  v.  Consumers'  Co.  17  Idaho, 
204,  40  L.R.A.(]Sr.S.)  263,  104  Pac  670;  Consumers'  Co. 
V.  Hatch,  224  TJ.  S.  148,  56  L.  ed.  703,  32  Sup.  Ct.  Rep.  465 ; 
Pocatello  Water  Co.  v.  Standley,  7  Idaho,  155,  61  Pac.  518 ; 
Bothwell  V.  Consumers'  Co.  13  Idaho,  568,  24  L.E.A.(N.S.) 
48S,  92  Pac.  533;  Montgomery  v.  McDade,  180  Ala.  156,  60 
So.  798 ;  Pine  Bluff  Corp.  v.  Toney,  96  Ark.  345, 131  S.  W.  680, 
Ann.  Cas.  1912B,  544;  International  Water  Co.  v.  El  Paso,  61 
Tex.  Civ.  App.  821, 112  S.  W.  816;  Cleveland  v.  Maiden  Water- 
F.U.R.1915E. 
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works  Co.  69  Wash.  541,  126  Pac.  769;  State  ex  rel.  Hodgdon 
V.  Hoquiam  Water  Co.  70  Wash,  682,  127  Pac.  304. 

Ko  reason  occurs  why  the  same  principle  should  not  be  appli- 
cable to  gas  and  electric  utilities.  The  following  cases  hold  that 
it  is  the  duly  of  gas  utilities  to  pay  for  the  meters,  and  in  effect 
that  the  consumer  cannot  be  called  upon  to  pay  for  the  apparatus 
used  to  measure  gas  any  more  than  for  the  machinery  used  in  its 
manufacture : 

Montgomery  Light  &  Water  Power  C!o.  v.  Watts,  165  Ala. 
373,  26  L.R.A.(N.S.)  1109,  138  Am.  St.  Kep.  71,  51  So.  726; 
Louisville  Gas  Co.  v.  Dulaney,  100  Ky.  405,  36  L.R.A.  125, 
88  S.  W.  703 ;  Buffalo  v.  Buffalo  Gas  Co.  81  App.  Div.  505, 
80  K  Y.  Supp.  1093. 

The  same  logic  applies  to  gas  pipes  to  the  property  or  curb 
line,  to  electric  wires  to  the  first  point  of  support  on  the  con- 
sumer's premises,  to  telephone  wires  to  the  place  of  consumption 
of  the  service,  and  to  electric  transformers  and  meters  and  tele- 
phone instruments  and  appurtenances. 

Electric  wires  from  the  property  or  curb  line  to  the  first  point 
of  support  and  telephone  wires  to  the  place  of  consumption  of 
the  service  are  generally  so  short  and  inexpensive  that  these 
utilities  do  not  require  the  consumer  to  pay  for  them,  although 
they  are  in  part  on  his  property.  The  utility,  however,  if  it  de- 
sires to  do  so,  may  fairly  insist  that  the  consumer  pay  for  pipes 
laid  or  poles  set  on  the  consumer's  property  for  the  purpose  of 
serving  him. 

Promoters  and  other  persons  occasionally  ask  utilities  to  make 
service  connections  in  advance  of  actual  use  of  the  service,  for 
the  purpose  of  enhancing  the  salability  of  their  lots.  It  is 
obviously  unfair  to  the  utility' and  to  its  existing  customers  to 
compel  the  utility  to  make  at  its  own  expense  service  installations 
which  may  remain  idle  over  long  periods  of  time.  Hence,  sub- 
ject to  appeal  to  this  Commission,  a  utility  may  refuse  to  make 
a  service  connection  at  its  own  expense  unless  it  is  satisfied  that 
the  service  will  actually  be  used  in  the  reasonably  immediate 
future. 

It  is  not  intended  to  pass  herein  on  the  question  of  mimicipal 
ordinances  requiring  the  installation  of  service  connections  ahead 

P.U.R.1916E. 
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of  paving.  That  matter  is  left  open  for  STibsequent  conaidera- 
tion. 

While  not  formally  passing  on  the  question,  I  desire  to  draw 
the  attention  of  water,  gas,  and  electric  utilities  to  the  question 
whether  it  would  not  be  well  for  them  to  purchase  from  their 
consumers  such  meters,  regulators,  and  transf  ormeiB  as  are  now 
the  property  of  the  consumers. 

I  suggest  the  foUowing  rule  as  rule  13: 

Ride  IS.  A  water,  gas,  electric,  or  telephone  utility  which  oper- 
ates upon,  under,  or  along  any  public  street,  highway,  alley,  lane, 
or  road  shall  at  its  own  expense  install  a  service  ccaonection  of 
normal  size  to  the  property  line  or  curb  line  of  property  abutting 
upon  said  public  street,  highway,  alley,  lane,  or  road,  or  to  such 
point  on  the  consumer's  premises  as  the  utility  may  agree  upon. 
The  term  ^'service  connection,"  as  herein  used,  shall  include 
water  and  gas  pipes,  electric  and  telephone  wires,  water,  gas,  and 
electric  meters,  electric  transformers,  gas  r^ulators,  telephone 
instruments,  and  appurtenances.  Subject  to  review  by  the  Rail- 
road Commission,  a  water,  gas,  electric,  or  telephone  utility  may 
refuse  to  make  a  service  connection  if  it  believes  that  the  service 
will  not  be  used  in  the  reasonably  immediate  future. 

[19,  20]  H.  Charges  for  Disconnecting  and  Reconnecting 
Services  Theretofore  Installed. — The  cost  of  making  an  initial 
service  installation  is  a  proper  capital  account  charge,  and  hence 
should  not  be  considered  as  an  operating  charge  or  as  in  any 
manner  assessable  against  the  individual  consumer. 

After  an  initial  service  installation  has  been  made,  however, 
it  may  become  desirable  or  necessary  to  disconnect  and  thereafter 
to  reconnect  the  service. 

It  is  frequently  provided  that  if  service  is  disconnected  by 
reason  of  failure  of  the  consumer  to  comply  with  the  utility's 
reasonable  rules  and  regulations,  the  consumer  shall  pay  a  speci- 
fied fee  to  cover  the  labor  of  disconnecting  and  reconnecting. 
It  is  not  fair  that  the  utility,  or  the  consumers  who  comply  with 
the  utility's  reasonable  rules  and  regulations,  should  be  compelled 
to  bear  this  expense,  and  such  rule  is  entirely  proper,  provided 
the  amount  of  the  fee  bears  a  reasonable  relation  to  the  actual 
average  cost  of  making  the  disconnection  and  the  reconnection. 

Janesville  v.  Janesville  Water  Co.  7  Wis.  R.  0.  R.  628,  683. 
P,U.R.1916E. 
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The  problem  becomes  more  difficult  when  a  consumer  asks  that 
his  service  be  disconnected  and  thereafter  the  same  consumer 
or  another  consumer  takes  service  at  the  same  premises.  The 
cost  of  making  this  disconnection  and  reconnection  is  properly 
an  operating  expense.  It  is  possible  to  meet  this  expense  in  one 
of  three  methods:  (1)  the  cost  may  be  charged  directly  to  the 
new  or  the  resuming  consumer;  (2)  the  cost  may  be  distributed 
over  the  periodic  payments  in  such  manner  that  it  is  returned  to 
the  utility  within  a  designated  time;  or  (8)  the  cost  may  be 
merged  in  the  general  operating  expenses. 

The  problem  is  particularly  important  in  California  at  many 
localities  which  are  largely  season  resorts,  where  the  disconnec- 
tions and  reoonnections  are  frequent  and  the  period  of  service  to 
each  individual  consumer  is  relatively  short.  In  such  cases,  it 
would  seem  unreasonable  to  require  the  relatively  few  permanent 
consumers  in  the  particular  locality  or  the  more  permanent  popu- 
lation in  some  other  locality  served  by  the  same  utility,  to  pay 
increased  rates  by  reason  of  the  expense  of  disconnecting  and 
reconnecting  the  services  of  the  seasonal  or  transient  consumers. 
On  the  other  hand,  in  permanent  communities  in  which  there  are 
relatively  few  cases  of  disconnections  and  reoonnections,  the 
utility  may  desire  to  regard  such  costs,  particularly  if  they  are 
low,  as  part  of  its  general  operating  expenses,  without  the  neces- 
sity of  a  special  fee  or  other  arrangement  with  the  new  or  the 
resuming  consumer. 

It  is  not  feasible  to  establish  a  single,  uniform  practice  on  this 
point.  The  establishment  of  reasonable  rules  and  regulations  for 
each  community  or  type  of  consumers  to  cover  this  subject  must 
be  left  in  the  first  instance  to  the  utility,  subject  to  review  by 
this  Commission. 

As  the  cost  of  disconnection  and  reconnection  will  thus  be 
provided  for,  utilities  will  no  longer  be  permitted  to  make  the 
so-called  "cancelation  charges.'* 

I  suggest  the  following  rule  as  rule  14: 

Rule  IJf.  Under  reasonable,  nondiscriminatory  rules  and  regu- 
lations, to  be  prepared  in  the  first  instance  by  the  utility,  subject 
to  review  by  the  Railroad  Commission,  a  water,  gas,  electric,  or 
telephone  utility  may  provide  that  the  cost  of  disconnecting  and 

reconnecting  service  connections  may  be  (1)  charged  directly 
P.U.R.1915E. 
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to  the  new  or  the  resuming  consnmer ;  or  (2)  distributed  over  the 
periodic  payments  over  a  reasonable  period  of  time;  or  (3) 
merged  in  the  general  operating  expenses.  The  so-called  '^can- 
celation chaises"  of  water,  gas,  electriC|  and  telephone  utilities 
are  hereby  abolished 

III.  Extensions, 

The  subject  of  extensions  will  be  considered  under  the  follow- 
ing heads : 

15.  Extensions  within  municipalities. 

16.  Extensions  outside  of  municipalities. 

17.  Ownership  of  extensions. 

[21]  15.  Extensions  within  MunidpaiUies, — ^This  Commis- 
sion's powers  in  the  matter  of  directing  public  utilities  to  make 
extensions  are  specified  in  §  36  of  the  Public  Utilities  act,  read- 
ing as  follows : 

'^Vhenever  the  Commission,  after  a  hearing  had  upon  its  own 
motion  or  upon  complaint,  shall  find  that  additions,  extensions, 
repairs,  or  improvements  to,  or  changes  in,  the  existing  plant, 
equipment,  apparatus,  facilities,  or  other  physical  property  of 
any  public  utility  or  of  any  two  or  more  public  utilities  ought 
reasonably  to  be  made,  or  that  a  new  structure  or  structures 
should  be  erected,  to  promote  the  security  or  convenience  of  its 
employees  or  the  public,  or  in  any  other  way  to  secure  adequate 
service  or  facilities,  the  Commission  shall  make  and  serve  an 
order  directing  that  such  additions,  extensions,  repairs,  improve- 
ments, or  changes  be  made  or  such  structure  or  structures  be 
erected  in  the  manner  and  within  the  time  specified  in  said 
order.  If  the  Commission  orders  the  erection  of  a  new  structure, 
it  may  also  fix  the  site  thereof.  If  any  additions,  extensions, 
repairs,  improvements,  or  changes,  or  any  new  structure  or 
structures  which  the  Commission  has  ordered  to  be  erected,  re- 
quire joint  action  by  two  or  more  public  utilities,  the  Commis- 
sion shall  notify  the  said  public  utilities  that  such  additions, 
extensions,  repairs,  improvements,  or  changes  or  new  structure 
or  structures  have  been  ordered,  and  that  the  same  shall  be  made 
at  their  joint  cost,  whereupon  the  said  public  utilities  shall  have 
such  reasonable  time  as  the  Commission  may  grant  within  which 
to  agree  upon  the  portion  or  division  of  cost  of  such  additions, 
P.U.R.1916B. 
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extensions^  repairs,  improvements,  or  dianges  or  new  structan 
or  structures,  which  each  shall  bear.  If  at  the  expiration  of 
such  time  such  public  utilities  shall  fail  to  file  with  the  Commia- 
sion  a  statement  that  an  agreement  has  been  made  for  a  division 
or  apportionment  of  the  cost  or  expense  of  such  additions,  ex- 
tensions, repairs,  improvements,  or  changes,  or  new  structure 
or  structures,  the  Commission  shall  have  authority,  after  further 
hearing,  to  make  an  order  fixing  the  proportion  of  such  cost  or 
expense  to  be  borne  by  each  public  utility  and  the  manner  in 
which  the  same  shall  be  paid  or  secured."  [Stat  Ex.  Sesa. 
1911,  p.  36.] 

While  the  section  apparently  contemplates  separate  hearings 
on  the  facts  of  individual  cases  if  the  utility  and  the  applicant 
have  been  unable  to  agree,  a  consideration  of  the  principles  in- 
volved n»ay  serve  to  clarify  the  situation  for  all  parties,  and  to 
reduce  materially  the  number  of  cases  of  this  character  which 
are  continually  coming  before  this  Commission. 

Wyman,  in  his  work  on  Public  Service  Corporations,  expresses 
his  views  on  this  subject  in  §§  281  and  797,  vol.  1,  as  follows: 

"Sec.  281.  Obligation  to  the  Commwuty. — ^It  is  obvious  that 
the  problems  raised  in  this  topic  have  not  been  disposed  of  as 
yet.  It  is  plain  that  the  existing  facilities  must  in  many  in- 
stances be  further  developed  in  readiness  to  give  service  to  those 
beyond  the  present  lines,  since  what  has  really  been  undertaken 
is  the  proper  service  of  the  whole  community  dependent  upon 
the  established  company.  This  at  least  involves  the  well-settled 
central  territory  within  which  service  is  plainly  demanded, 
whether  mains  have  been  laid  in  all  the  streets  or  not  Certainly 
all  premises  situated  within  the  network  of  the  existing  mains 
and  within  convenient  connecting  distance  of  their  lines  should 
be  served.  All  of  these  premises  come  within  the  sphere  of  in- 
fluence, already  established,  differing  slightly  from  premises 
abutting.  But  the  law  will  soon  require,  if  it  does  not  already, 
that  the  existing  mains  must  be  gradually  extended  as  the  growth 
of  population  in  the  community  which  the  corporation  has  under- 
taken to  serve  demands  the  expansion." 

"Sec.  797,  Facilities  which  the  Service  Requires. — In  most  of 

the  public  employments  of  the  modern  type  what  is  undertaken 

is  not  merely  Ae  devoting  of  particular  equipment  to  public  use, 
P.U.R.l9i5a. 
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but  rather  the  rendering  of  a  certain  service  to  the  community 
with  which  it  professes  to  deal.  Thus  a  modem  railroad  plain- 
ly undertakes  general  transportation  along  its  route;  and  since 
it  has  professed  this  general  service  it  must  see  to  it  that  it  has 
sufficient  equipment  to  handle  the  business  which  it  has  in  effect 
invited  by  this  general  profession.  The  term  ^adequate  facilities' 
is  not  in  its  nature  capable  of  exact  definition.  It  is  a  relative 
expression,  and  has  to  be  considered  as  calling  for  such  facilities 
as  might  be  fairly  demanded,  regard  being  had,  among  other 
things,  to  the  extent  of  the  demand  for  transportation,  and  the 
cost  of  furnishing  the  additional  accommodations  asked  for.  All 
this  is  particularly  true  of  the  municipal  services — such  as  water- 
works,  gas  plants,  electric  plants,  and  telephone  systems.  There 
are  sufficient  authorities,  most  of  which  have  been  discussed  else* 
where,  to  the  effect  that  their  obligation  to  give  service  is  not 
confined  to  the  original  pipes  which  have  been  laid,  or  wires 
which  have  been  strung.  Such  companies  are  held  to  imdertake 
the  service  of  their  communities;  and  they  must,  to  speak  in 
general,  be  prepared  to  extend  this  system  throughout  their  dis-* 
trict  to  meet  the  reasonable  demands  of  the  growing  conmiunity." 

This  subject  was  carefully  considered  by  the  Supreme  Court  of 
the  United  States  in  Bussell  v.  Sebastian,  233  IT.  S.  195,  58  L. 
ed.  912,  L.RA.— ,  — ,  34  Sup.  Ct  Rep.  517,  Ann.  Cas.  1914C, 
1282,  decided  on  April  6,  1914.  In  this  case,  the  Supreme 
Court  held  that  the  service  of  a  public  utility  holding  a  general 
franchise  within  a  municipality  is  a  community  service,  and 
that  the  utility  is  under  the  implied  obligation  to  serve  the  entire 
community. 

In  the  Russell  Case,  the  Supreme  Court  decided  that  the 
Economic  Gas  Company,  which,  under  the  constitutional  fran- 
chise granted  by  §  19  of  article  11  of  the  Constitution  of  Cali- 
fornia prior  to  its  amendment  on  October  10,  1911,  had  already 
constructed  a  gas  distributing  system  in  certain  of  the  streets  of 
the  city  of  Los  Angeles  for  the  purpose  of  supplying  gas  to  the 
inhabitants  of  said  city,  had  a  right  to  extend  its  system  through 
all  the  streets  of  the  municipality,  and  that  the  constitutional 
franchise  was  not  limited  to  laying  gas  mains  in  the  streets  al- 
wady  occupied  by  the  company  on  October  10,  1911.    In  other 

words,  the  Economic  Gas  Company  had  a  constitutional  fraiH 
P.U.ILlfll5E. 
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chise  to  construct  its  gas  distributing  system  upon  any  and  all 
streets  within  the  city  of  Los  Angeles.  After  reaching  this  con- 
clusion, Mr.  Justice  Hughes  indicates  that  a  utility  which  has  a 
franchise  to  construct  its  system  on  all  the  streets  of  a  mimicipal- 
ity  is  under  an  obligation  to  supply  service  to  the  entire  com- 
munity of  such  municipality.  He  atates  on  page  208  of  the 
Reporter : 

"The  service,  as  has  been  said,  was  a  community  service.  Inci- 
dent to  the  undertaking  in  response  to  the  state's  offer  was  the 
obligation  to  provide  facilities  that  were  reasonably  adequate. 
[Citing  cases.]  It  would  not  be  said  that  either  a  water  com- 
pany or  a  gas  company,  establishing  its  service  under  the  con- 
stitutional grant,  could  stop  its  mains  at  its  pleasure  and  withhold 
its  supply  by  refusing  to  extend  its  distributing  conduits  so  as 
to  meet  the  reasonable  requirements  of  the  community.  But  this 
duty  and  the  right  to  serve,  embracing  the  right  under  the  grant* 
ed  privilege  to  install  the  means  of  service,  were  correlative.*' 

The  most  recent  decision  which  discusses  the  obligation  of  a 
public  utility  to  extend  its  mains  is  Lukrawka  v.  Spring  Valley 
Water  Co.  decided  by  the  supreme  court  of  California  on  Febru- 
ary 13,  1915,  and  reported  in  P.  U.  R  1915B,  331,  146  Pac. 
640.  In  this  case,  it  appears  that  Spring  Valley  Water  Company 
has  a  constitutional  franchise  to  construct  its  water  system  in  the 
city  and  county  of  San  Francisco  to  supply  the  municipality  and 
its  inhabitants  with  water.  Complainants  sought  a  writ  of 
mandamus  to  compel  the  water  company  to  extend  its  mains  to 
supply  water  to  complainants  in  the  Richmond  district  in  San 
Francisco.  The  superior  court  rendered  judgment  in  favor  of 
the  water  company.  This  judgment  was  reversed  by  the  supreme 
court. 

Justice  Lorigan,  after  referring  to  Wyman's  views  and  the 
Russell  Case,  supra,  concludes  on  page  343  that  the  water  com- 
pany undertook  a  community  service,  as  follows :  ''We  are  of  the 
opinion,  therefore,  for  the  reasons  given  and  under  the  authori- 
ties we  have  referred  to,  that  when  the  respondent  accepted  the 
franchise  offered  by  the  state  and  undertook  to  Bupply  the  muni- 
cipality of  San  Francisco  and  its  inhabitants  with  water,  it 
assumed  a  public  duty  to  be  discharged  for  the  public  benefit;  t 
community  service  commensurate  with  the  offer  of  the  franchise 

P.U.R.1916E. 
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which  involved  the  duty  of  providing  a  service  system  which 
would  be  reasonably  adequate  to  meet  the  wants  of  the  municipal- 
ity not  only  at  the  time  it  began  its  service^  but  likewise  to  keep 
pace  with  the  growth  of  the  municipality^  and  to  gradually  extend 
its  syst^n  as  the  reasonable  wants  of  the  growing  community 
might  require,  and  as  it  appears  from  the  petition  in  this  case 
that  respondent  is  in  a  position  to  discharge  this  duty  toward 
petitioners  by  a  reasonable  extension  of  its  mains  it  should  have 
done  so  on  their  demand,  and,  having  refused,  may  be  compelled 
to  do  it.'^ 

Justice  Lorigan  then  states  a  necessary  qualification  to  the 
foregoing  rule,  as  follows :  "In  reaching  this  conclusion  it  is  of 
course  to  be  borne  in  mind  that  the  right  of  an  inhabitant  of  the 
municipality,  or  the  inhabitants  of  a  particular  portion  of  it,  to 
compel  the  service  to  them  by  the  water  company  through  the  ex* 
tension  of  its  system,  is  not  an  absolute  and  unqualified  right. 
The  fact  that  the  water  company  has  undertaken  to  serve  the  en- 
tire municipality,  and  that  it  would  be  of  advantage  to  an  inhabi- 
tant thereof,  or  a  number  of  them,  to  have  the  water  system 
extended  to  supply  them,  would  not  of  itself  be  sufficient  to  re- 
quire or  compel  the  company  to  make  the  extension.  The  duty 
which  the  water  company  has  undertaken  is  of  a  public  nature 
and  to  meet  a  public  necessity  for  the  supplying  of  water  to  the 
community.  The  obligation  of  the  company  is  not  to  supply  each 
or  any  number  of  inhabitants  of  the  municipality,  on  demand  as 
an  absolute  right  on  their  part,  but  it  has  only  assumed  and 
become  charged  with  the  public  duty  of  furnishing  it  where  there 
is  a  reasonable  demand  for  it  and  a  reasonable  extension  of  the 
service  can  be  made  to  meet  the  demand.  The  right  to  require 
the  service  and  the  duty  of  furnishing  it  by  an  extension  of  the 
water  system  is  to  be  determined  from  a  consideration  of  the 
reasonableness  of  the  demand  therefor.'' 

That  the  reasonableness  of  a  particular  extension  must  be 
determined  upon  the  facts  of  the  case  was  held  by  Justice  Lorigan 
on  page  345,  as  follows :  "Whether  it  does  or  not  is  to  be  deter- 
mined by  a  consideration  of  the  facts  in  each  particular  case,  and, 
among  other  things,  by  a  consideration  of  the  duties  of  the  com* 
pany,  the  rights  of  its  stockholders,  the  supply  of  water  which  the 
company  may  control  for  distribution,  the  facilities  for  making 
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extensions  to  a  locality  beyond  its  present  point  of  service,  the 
rights  of  existing  customers,  the  wants  and  necessities  of  the 
locality  demanding  it,  and  how  far  the  right  of  the  community  as 
a  whole  may  be  affected  by  the  demanded  extension.  We  refer 
to  this  matter  of  reasonableness  of  demand  to  be  considered  in 
determining  the  right  to  require  the  extension  of  service  on  ac- 
count of  the  general  language  used  in  the  authorities  cited  in 
sustaining  the  implied  obligation  of  a  public  service  corporation 
under  its  charter  to  supply  all  the  inhabitants  of  a  municipality 
with  water.  While  this  is  the  obligation  it  undertakes,  the  right 
of  the  inhabitants  of  the  municipality  to  have  it  discharged  is. 
as  we  have  said,  not  an  absolute  but  a  relative  one  which  may  be 
enforced  only  when  conditions  are  such  that  there  exists  a  reason- 
able demand  for  the  fulfilment  of  the  obligation.  In  the  case  at 
bar  the  facts  charged  in  the  petition  show  that  there  is  such  a 
reasonable  demand  for  such  an  extension,  and  as  there  is  a  liabil- 
ity on  the  respondent  under  such  circumstances  to  comply  with 
it,  it  may  be  compelled  to  do  so." 

A  number  of  decisions  in  other  states  also  establish  the  general 
duty  of  a  utility  holding  a  general  franchise,  to  serve  the  entire 
community. 

In  Phelan  v.  Boone  Gas  Co.  147  Iowa,  626,  31  L.R.A.(N.S.) 
319,  125  N.  W.  208,  the  court  says  on  page  209  of  the  Reporter: 
"By  accepting  from  the  city  the  franchise  to  lay  pipes  and  mams 
in  the  streets  and  alleys  and  through  them  furnish  the  inhabi- 
tants and  the  public  with  fuel,  illuminating  and  powter  gas,  the 
company  assumed  a  public  duty.  That  duty  was  to  supply  gas 
at  reasonable  rates  to  all  the  inhabitants  of  the  ciiy,  and  to  charge 
each  the  same  price  and  furnish  on  the  same  terms  as  it  did  to 
every  other  for  like  service  under  the  same  or  similar  conditions." 

In  Bothwell  v.  Consumers'  Co.  13  Idaho,  568,  24  L.R.A. 
(N.S.)  485,  92  Pac.  533,  at  page  534,  the  court  says:  "The 
company  in  the  enjoyment  of  its  franchise  privileges  is  placed  by 
the  Constitution  under  a  public  duty  to  supply  water  to  all  living 
within  the  franchise  limits,  on  payment  of  the  rental  rates.  It 
owes  this  duty  to  everyone  so  long  as  it  has  water  to  sell,  whether 
he  be  on  the  line  of  its  main  or  at  a  great  distance  tlierefrom.'' 

In  Pocatello  Water  Co.  v.  Standley,  7  Idaho,  155,  61  Pac.  518, 
the  court  at  page  518  says:     "Under  the  said  franchise  the 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IN  RB  WATER,  G.  E.  k  T.  UTILITIES  REQUIRING  DEPOSITS.  763 

respondefnt  has  been  granted  the  right  to  lay  its  mains  and  pipes 
'over,  along,  and  nnder'  the  streets,  alleys,  and  highways  of  said 
city  for  the  purpose  of  supplying  said  city  and  its  inhabitants 
with  a  sufficiency  of  pure  water.  It  had  the  authority  to  lay  all 
of  the  mains  and  pipes  in  said  streets  and  alleys  necessary  to 
accomplish  the  purposes  for  which  said  franchise  was  granted. 
It  is  obliged  to  lay  its  mains  and  pipes  in  said  streets  and  alleys, 
and  to  deliver  water  to  the  consumers  at  its  franchise  limits,  and 
to  the  line  of  the  premises  of  the  consumer,  if  such  premises 
border  on  said  franchise  limits." 

In  Monahan  v.  Pacific  Gas  &  Electric  Co.  6  Cal.  R.  C.  R-  298, 
this  Commission  ccmsidered  this  general  question.  One  of  the 
issues  presented  in  that  case  was  the  utility's  duty  to  extend  its 
electric  distributing  system  within  the  city  of  San  Jose.  After 
referring  to  the  rule  of  the  Russell  Case,  this  Commission,  at 
page  802,  said:  '^It  applies  to  all  classes  of  utilities  which  re- 
ceivt5  a  franchise  authorizing  them  to  use  all  the  streets  of  a  city, 
such  as  the  constitutional  franchise  which  has  been  granted  by 
the  state  itself  to  all  electric,  gas,  and  water  companies  which 
started  construction  in  this  state  in  the  streets  of  any  city  prior 
to  October  10, 1911.  Each  of  these  classes  of  utilities,  as  well  as 
any  other  utility  which  has  heretofore  secured  or  may  hereafter 
secure  a  franchise  authorizing  it  to  use  all  the  streets  of  any  of 
our  California  cities,  is  under  the  correlative  duty  of  giving 
service  to  all  the  inhabitants  of  the  city.  While  it  is  possible 
that  it  may  be  necessary  in  some  of  our  cities  having  wide  terri- 
torial extent,  to  modify  this  general  rule  in  some  respects,  the 
present  case  is  clearly  one  for  the  application  of  the  general  rule. 
I  accordingly  recommend  that  the  order  in  this  case  contain  a 
provision  to  the  effect  that  the  electric  company  shall,  at  its  own 
cost,  make  extensions  to  serve  all  persons  desiring  electric  service 
in  the  city  of  San  Jos6  and  in  the  other  incorporated  cities  in  the 
San  Jos6  district  over  which  this  Commission  has  jurisdiction 
in  this  respect  The  rate  in  this  case  will  be  established  on  the 
theory  that  the  service  is  community  wide,  and  extensions  which 
may  be  unprofitable  in  themselves  will  be  taken  oare  of  in  the 
rate  BO  established." 

Of  course,  there  will  be  cases  in  which  an  extension  at  the 
duty's  expense  even  within  a  municipality  in  which  the  utility 
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has  a  general  franchise  would  not  be  just  or  reasonable  either 
to  the  utility  or  the  existing  consiuners.  Some  of  our  California 
cities  cover  such  vast  areas  of  territory  and  others  whose  area  is 
smaller  nevertheless  contain  unsettled  portions  so  far  removed 
from  the  present  more  thickly  populated  districts  that  it  cannot 
be  expected  that  extensions  must  uniformly  be  made  at  the  util- 
ity's expense.  Again,  as  was  said  by  Commissioner  Edgerton  in 
Clark  V.  Hermosa  Beach  Water  Co.  2  Cal.  R.  C.  R.  149,  at  page 
152,  referring  to  the  effect  of  certain  extensions  on  rat^  'If 
a  utility  were  operating  in  a  valley  and  was  providing  water  by 
gravity  flow  to  people  in  the  valley,  and  the  utility  were  com- 
pelled to  install  a  service  at  the  top  of  a  mountain,  the  expense 
of  which  installation  and  the  cost  of  producing  the  service  was 
twice  the  cost  and  expense  on  the  rest  of  the  system,  manifestly, 
to  charge  this  consumer  on  the  top  of  the  mountain  the  same 
rate  as  is  charged  in  the  valley  would  result  in  the  necessity  of 
tremendously  increasing  the  rate  in  the  valley  in  order  to  take 
care  of  the  loss  suffered  in  the  service  to  the  mountain  top." 

While  other  illustrations  might  be  given  to  show  that  there  are 
cases  in  municipalities  in  which  it  would  not  be  reasonable  to 
compel  a  utility,  even  though  it  holds  a  general  franchise,  to 
make  extensions  at  its  cost,  it  seems  reasonable  to  hold  as  a  gen- 
eral proposition  that  prima  facie  a  utility  whose  franchise  in  a 
municipality  is  community  wide  is  under  the  correlative  duty  of 
rendering  community-wide  service  and  of  constructing  at  its 
expense  the  extensions  necessary  thereto.  If  in  any  case  the 
utility  considers  it  unreasonable  to  make  the  extension  at  its 
sole  cost,  the  matter  may  be  taken  up  informally  with  the  Com- 
mission, or  determined  formally  as  provided  by  §  36  of  the 
Public  Utilities  act. 

The  duty  of  gas  and  electric  utilities  to  render  service  at  their 
cost  was  heretofore  limited  by  §§  629  of  the  Civil  Code  of  Cali- 
fornia to  a  distance  of  100  feet  from  any  main,  or  direct  or 
primary  wire,  of  the  utility.  However,  this  section  has  been 
repealed  by  §  86  of  the  revised  Public  Utilities  act,  effective 
August  8,  1915.  It  is  a  reasonable  inference  that  the  purpose  of 
the  repeal  of  this  section  was  to  leave  this  Conmoiission  free  to 
prescribe  reasonable  rules  and  regulations,  even  though  the  re- 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


IN  RE  WATER,  Q.  E.  &  T.  UTILITIES  REQUIRING  DEPOSITS.  765 

salt  might  be  the  construction  of  extensions  at  the  utility's  sole 
cost,  even  beyond  100  feet. 

I  suggest  the  following  rule  as  rule  15 : 

Btie  16.  A  water,  gas,  electric,  or  telephone  utility  which 
operates  under  a  general  franchise  authorizing  the  occupancy  of 
all  the  streets  of  a  municipality  shall  make,  at  its  own  expense, 
such  street  extensions  as  may  be  necessary  to  serve  applicants; 
provided,  that  in  any  case  in  which  the  construction  of  an  exten- 
sion at  the  utility's  sole  cost  will  in  its  opinion  work  an  undue 
hardship  upon  the  utility  or  its  existing  consumers,  the  matter 
may  be  submitted  to  the  Commission  as  provided  by  §  86  of  the 
Public  Utilities  act,  unless  satisfactorily  adjusted  by  an  informal 
application  to  the  Commission. 

[22,  23]  16.  Extensions  Outside  of  Mvmcipalilies. — It  is  not 
feasible  at  this  time  to  establish  a  general  rule  defining  free 
limits  for  extensions  outside  of  municipalities.  The  Commis- 
sion naturally  desires  the  utility  to  be  as  liberal  as  possible  in 
the  construction  of  extensions,  but  regard  must  also  be  had  to 
the  utility's  financial  oonditioa  and  the  rights  of  existing  con- 
sumers. If  the  parties  cannot  agree,  they  may  submit  the  mat- 
ter informally  to  the  Commission  or  formally  as  provided  by 
§  36  of  the  Public  Utilities  act 

The  Commission  has  frequently  drawn  attention  to  the  fact 
that  it  is  unreasonable  for  utilities  to  uige  that  each  extension 
constructed  at  their  cost  must  be  profitable  in  itself.  Such  a 
policy  would  lead  to  grave  results  in  thwarting  the  development 
of  this  state,  and  cannot  be  permitted  by  this  Commission. 

The  Commission's  attention  has  recently  been  drawn  to  a  num- 
ber of  cases  in  which  utilities  which  have  a  monopoly  in  certain 
territory  have  refused  to  make  extensions  in  cases  in  which  they 
would  have  made  them  had  there  been  competition  and  under 
circumstances  under  which  they  actually  do  make  extensions  in 
other  territory  in  which  competition  exists.  If  this  attitude  per- 
sists, it  will  become  the  matter  of  very  serious  consideration  from 
the  Commission.  If  a  utility  adopts  such  a  policy  in  any  part 
of  the  territory  served  by  it,  it  must  expect  this  fact  to  be  taken 
into  consideration  if  another  utility  of  like  kind  asks  authority 
to  enter  the  territory  under  consideration  or  any  other  portion 
of  the  territory  ser^^ed  by  tlie  existing  utility. 
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I  suggest  the  folloTving  rule  as  role  16: 

Rule  16.  A  water,  gas,  electric,  or  telephone  utility  shall  make 
such  reasonable  extensions  in  unincorporated  territory  at  its  own 
expense,  as  it  can  agree  upon  with  the  applicant  for  service; 
provided,  that  in  any  case  in  which  the  construction  of  an  exten- 
sion at  the  utility's  sole  expense  will  in  its  opinion  work  an 
undue  hardship  upon  the  utility  or  its  existing  consumers,  the 
matter  may  be  submitted  to  the  Commission  as  provided  by  §  36 
of  the  Public  Utilities  act,  unless  satisfactorily  adjusted  by  an 
informal  application  to  the  Commission. 

[24]  17.  Ownership  of  Extensions. — ^The  utili^  should  own 
all  the  facilities  which  it  uses  to  serve  the  public.  Endless  diffi- 
culties and  annoyances  arise  under  any  other  rule.  If  an  appli- 
cant for  service  makes  payment  in  connection  with  an  extension, 
this  payment  should  be  regarded  as  a  loan,  to  be  returned  under 
reasonable  conditions.  The  title  to  the  extension  should  become 
vested  in  the  utility. 

It  cannot  be  said  that  any  one  method  of  returning  such  loan 
is  in  itself  the  only  reasonable  rale.  At  times,  such  loans  are 
returned  piecemeal  as  additional  services  are  installed;  or  piece- 
meal by  crediting  periodically  stated  portions  of  the  consumer's 
bills;  or  in  a  lump  sum  when  the  entire  periodic  revenue  from 
the  extension  totals  a  designated  sum.  The  utilities  should,  in 
the  first  instance,  adopt  such  rule  or  regulation  as  they  consider 
reasonable  under  the  general  principle  herein  established,  subject, 
of  course,  to  review  by  this  Commission. 

I  suggest  the  following  rule  as  rule  17: 

Rule  17.  In  any  case  in  which  an  applicant  makes  a  payment 
to  secure  the  construction  of  an  extension  by  a  water,  gas,  electric, 
or  telephone  utility,  such  payment  shall  be  considered  as  a  loan 
to  the  utility,  to  be  repaid  under  reasonable,  nondiscriminatory 
rules  and  regulations.  Interest  shall  be  paid  on  such  loans  at  the 
rate  of  6  per  cent  per  annum. 

IV.  Modification  of  Ridea. 

18.  What  Rules  Are  Intended  to  Establish. — Nothing  in  any 
of  the  foregoing  rules  should  be  construed  as  depriving  the 
utility  of  the  right  to  establish  and  enforce  uniform,  nondis- 
criminatory rules  more  favorable  to  theif  patrons  than  the  rules 
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herein  authorized.  These  rules  are  intended  to  establish  what 
the  utility  may  d^oaand^  and  not  what  it  must  require 

I  submit  the  f cllQwing  rule  as  rule  18 : 

Bttle  18.  A  water^  gas,  electric,  or  telephone  utility  may  estab- 
lish imiform,  nondiscriminatory  rules  more  favorable  to  its  con- 
sumers than  the  rules  herein  established. 

As  with  all  general  rules,  cases  will  arise  in  which  the  applica- 
tion of  some  rule  may,  under  the  facts  of  some  case  or  class  of 
cases,  work  a  hardship.  In  such  event  application  may  be  made 
to  the  Commission  for  a  modification  of  the  rule. 

It  will  hardly  be  necessary  to  direct  that  the  utilities  shall 
apply  the  foregoing  rules  without  discrimination  as  to  persons, 
and  that  their  own  rules  adopted  hereunder  shall  be  nondiscrimi- 
natory. Likewise  there  should  be  no  discrimination  between 
localities,  but  different  conditions  in  different  localities  may 
justify  different  rules  and  regulations  on  the  part  of  the  utility. 

The  Commission  has  heretofore  rendered  a  large  number  of 
decisions  dealing  in  individual  cases  with  various  phases  of  the 
general  subject-matter  of  the  present  inquiry.  The  orders  therein 
shall  stand  in  so  far  as  they  are  consistent  with  the  rules  herein 
established,  but  shall  yield  to  the  order  herein  in  so  far  as  incon- 
sistent therewith. 

The  rules  herein  established  shall  take  precedence  over  all 
rules  and  regulations  filed  or  to  be  filed  by  water,  gas,  electric, 
and  telephone  utilities.  Eules  and  regulations  now  on  file,  and 
inconsistent  with  the  rules  herein  established,  should  be  revised 
and  refiled  within  sixty  days  after  the  effective  date  of  the 
order  herein. 

In  order  to  provide  ample  time  for  the  printing  of  this  decision 
and  its  transmission  to  all  utilities  affected,  I  recommend  that  it 
be  made  effective  sixty  days  from  date. 

I  submit  the  following  form  of  order: 

ORDER 

Each  water,  gas,  electric,  and  telephone  utility  doing  business 
within  this  state  having  been  served  with  notice  of  this  proceed- 
ing, and  opportunity  having  been  accorded  each  such  utility  to 
appear  and  be  heard,  and  evidence  and  argument  having  been 
received,  and  this  case  being  now  ready  for  decision, 
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It  is  hereby  ordered  as  follows: 

1.  The  following  rules  and  regulations  are  hereby  found  to  be 
just  and  reasonable  rules  and  r^ulations,  and  are  hereby  estab- 
lished as  rules  and  regulations  to  be  obeyed  and  followed  by  all 
water,  gas,  electrio^  and  telephone  utilities  doing  business  within 
California: 

I.  Service  Charges. 

A»  Metered  Service. 

Rule  1.  A  water,  gas,  electric,  or  telephone  utility  may,  under 
uniform,  nondiscriminatory  rules  and  regulations,  require  that 
an  applicant  for  metered  or  measured  service  establish  his  credit 
before  service  is  delivered,  unless  a  prepayment  device  makes 
such  procedure  unnecessary.  The  applicant's  credit  will  be 
deemed  established  if  he  (1)  owns  the  premises;  or  (2)  makes 
a  cash  deposit;  or  (3)  furnishes  a  guarantor  for  the  payment  of 
his  bills,  satisfactory  to  the  utility;  or  (4)  has  paid  all  his  bills 
to  the  utility  promptly  during  the  twelve  months  prior  to  the 
effective  date  of  the  order  herein. 

Ride  £.  If  an  applicant  for  metered  or  measured  service 
makes  a  cash  deposit  to  insure  payment  for  service  to  be  deliv- 
ered, the  amount  of  the  deposit  shall  be  such  as  may  be  specified  in 
the  utility's  rules,  but  in  no  event  in  excess  of  twice  the  average 
periodic  bill  of  consumers  of  his  class ;  provided  that  the  deposit 
for  domestic  or  residence  monthly  service  of  water,  gas,  electric, 
and  telephone  utilities  shall  not  exceed  $2.50. 

Rule  3.  If  a  consumer  who  has  initially  established  his  credit 
by  showing  that  he  is  the  owner  of  the  premises,  or  by  supplying 
a  guarantor  satisfactory  to  the  utility,  or  by  paying  all  his  bills  to 
the  utility  promptly  during  the  twelve  months  prior  to  the  ef- 
fective date  of  the  order  herein,  later  fails  to  pay  his  bills,  the 
utility  may  demand  as  guaranty  for  the  payment  of  future  bills 
a  cash  deposit  in  the  amount  provided  by  rule  2 ;  provided  that 
service  may  not  be  discontinued  for  failure  to  make  such  deposit 
until  the  time  specified  in  rule  5  herein  after  notice  of  intention 
to  discontinue  service  unless  such  demand  is  complied  with. 

Rvie  i.  If  a  consumer  who  has  made  a  cash  deposit  fails  to  pay 
a  bill  for  metered  service,  the  utility  may  apply  the  deposit  in  so 
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far  as  neceasarj  to  liquidate  the  bill^  and  may  require  that  the 
deposit  be  restored  to  its  original  amount;  provided  that  service 
may  not  be  discontinued  until  the  deposit  has  been  fully  absorbed, 
and  in  no  event  until  the  expiration  of  the  respective  periods  of 
time  after  notice  of  intention  so  to  do,  as  specified  in  rule  5  here- 
in. 

Rule  5.  A  water,  gas,  electric,  or  telephone  utility  may  not, 
for  failure  to  make  a  deposit,  discontinue  a  metered  service  for 
which  bills  are  normally  made  out  monthly  until  the  expiration  of 
at  least  fifteen  calendar  days  after  written  notice  of  intention  so 
to  do ;  nor  where  the  bills  are  normally  made  out  weekly  until  the 
expiration  of  at  least  four  calaidar  days  after  written  notice  of 
intention  so  to  do;  nor  where  the  bills  are  normally  made  out 
fortnightly  until  the  expiration  of  at  least  -seven  calendar  days 
after  written  notice  of  intention  so  to  do ;  nor  where  the  bills  are 
normally  made  out  for  periods  in  excess  of  one  month,  until  the 
expiration  of  at  least  thirty  calendar  days  after  written  notice  of 
intention  so  to  do. 

Bide  6*  A  water,  gas,  electric,  or  telephone  utility  may  not 
discontinue  service  by  reason  of  nonpayment  of  bills  for  metered 
or  measured  service  theretofore  delivered. 

Rvle  7.  A  telephone  utility  may,  under  uniform,  nondiscrimi- 
natory rules  and  regulations,  extend  the  convenience  of  sending 
telegrams  and  long-distance  telephone  messages  on  credit  to  all 
its  patrons  or  to  the  extent  of  such  deposits  as  any  of  its  patrons 
desire  to  make. 

B.     Umnetered  Service. 

Rvle  8,  A  water,  gas,  electric,  or  telephone  utility  delivering 
unmetered  service  at  flat  rates  may,  under  uniform,  nondiscrimi- 
natory rules  and  regulations,  require  payment  in  advance  of 
delivery,  for  a  period  not  to  exceed  that  for  which  bills  are 
regularly  rendered  as  specified  in  the  rate  schedule,  but  may  not 
demand  guaranties  to  secure  payment  for  service  to  be  rendered 
in  the  future. 

Rvle  9.  A  water,  gas,  electric,  or  telephone  utility  may  not  for 
failure  to  pay  for  service,  discontinue  an  unmetered  service  for 
which  bills  are  normally  made  out  monthly  until  the  expiration 
of  at  least  fifteen  calendar  days  after  written  notice  of  intention 
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80  to  do ;  nor  where  the  billB  are  normally  made  ont  weekly  until 
the  expiration  of  at  least  four  calendar  days  after  written  notice  of 
intention  so  to  do ;  nor  where  the  bills  are  normally  made  out  fort- 
nightly until  the  expiration  of  at  least  seven  calendar  days  after 
written  notice  of  intention  so  to  do ;  nor  where  the  bills  are  nor- 
mally made  out  for  periods  in  excess  of  one  month,  until  the 
expiration  of  at  least  thirty  calendar  days  after  written  notice  of 
intention  so  to  do. 

C.  Return  of  Deposits. 

Rule  10.  After  a  cash  deposit  to  guarantee  payment  for 
metered  or  measured  service  has  stood  imimpaired  for  twelve 
months,  it  shall  be  returned  to  the  depositor.  Upon  dosing  any 
account,  the  balance  of  any  deposit  remaining  after  the  closing 
bill  for  service  has  been  settled  shall  be  returned  promptly  to  the 
depositor. 

Rvle  11.  Interest  at  the  rate  of  6  per  cent  per  annum  must  be 
paid  by  each  water,  gas,  electric,  or  telephone  utility  on  all 
deposits  held  by  it  to  secure  the  payment  of  bills  for  metered 
service ;  provided,  that  interest  need  not  be  paid  if  the  service  is 
discontinued  within  less  than  twelve  months  from  the  date  of 
first  taking  service. 

D.  Contracts. 

Rvle  1£.  Except  in  the  case  of  extensions  in  unincorporated 
territory,  which  matter  is  left  open  for  consideration  in  subse- 
quent proceedings,  and  of  extensions  in  incorporated  territory  in 
cases  in  which  the  Commission  may  hereafter  authorize  the  sign- 
ing of  contracts  for  service,  a  water,  gas,  electric,  or  telephone 
utility  may  not  require  that  an  applicant  sign  a  contract  for  serv- 
ice as  a  condition  precedent  to  service;  provided,  that  such  util- 
ity may  require  that  reasonable  written  application  for  service 
be  made. 

II.  Service  Connections. 

Rule.  IS.  A  water,  gas,  electric,  or  telephone  utility  which 
operates  upon,  under,  or  along  any  public  street,  highway,  alley, 
lane,  or  road  shall  at  its  own  expense  install  a  service  connection 
of  normal  size  to  the  property  line  or  curb  line  of  property  abut- 
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ting  upon  said  public  street,  highway,  alley,  lane,  or  road,  or  to 
such  point  on  the  consumer's  premises  as  the  utility  may  agree 
upon.  The  term  "service  connection,"  as  herein  used,  shall  in- 
clude water  and  gas  pipes,  electric  and  telephone  wires^  water, 
gas,  and  electric  meters,  electric  transformers,  gas  regulators, 
telephone  instruments,  and  appurtenances.  Subject  to  review  by 
the  Kailroad  Commission,  a  water,  gas,  electric,  or  telephone 
utility  may  refuse  to  make  a  sezrice  connection  if  it  believes  that 
the  service  will  not  be  used  in  the  reasonably  immediate  future. 

Rule  H.  Under  reasonable,  nondiscriminatory  rules  and*  regu- 
lations, to  be  prepared  in  the  first  instance  by  the  utility,  subject 
to  review  by  the  Bailroad  Commission,  a  water,  gas,  electric,  or 
telephone  utility  may  provide  that  the  cost  of  disconnecting  and 
reconnecting  service  connections  may  be  (1)  charged  directly  to 
the  new  or  the  resuming  consumer;  or  (2)  distributed  over  the 
periodic  payments  over  a  reasonable  period  of  time;  or  (3) 
merged  in  the  general  operating  expenses.  The  so-called  "cancel- 
ation charges"  of  water,  gas,  electric,  and  telephone  utilities  are 
hereby  abolished. 

III.  Extensions* 

Bide  15.  A  water,  gas,  electric,  or  telephone  utility  which 
operates  under  a  general  franchise  authorizing  the  occupancy  of 
all  the  streets  of  a  municipality,  shall  make,  at  its  own  expense, 
such  street  extensions  as  may  be  necessary  to  serve  applicants ; 
provided  that  in  any  case  in  which  the  construction  of  an  exten- 
sion at  the  utility's  sole  cost  will,  in  its  opinion,  work  an  undue 
hardship  upon  the  utility  or  its  existing  consumers,  the  matter 
may  be  submitted  to  the  Commission  as  provided  by  §  36  of  the 
Public  Utilities  act,  unless  satisfactorily  adjusted  by  an  informal 
application  to  the  Commission. 

Rule  16.  A  water,  gas,  electric,  or  telephone  utility  shall  make 
such  reasonable  extensions  in  unincorporated  territory  at  its  own 
expense,  as  it  can  agree  upon  with  the  applicant  for  service;  pro- 
vided that  in  any  case  in  which  the  construction  of  an  extension 
at  the  utility's  sole  expense  will  in  its  opinion  work  an  undue 
hardship  upon  the  utility  or  its  existing  consumers,  the  matter 
may  be  submitted  to  the  Commission  as  provided  by  §  36  of  the 
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Public  Utilities  act,  unless  satisfactorily  adjusted  by  an  informal 
application  to  the  Commission. 

BiUe  17,  In  any  case  in  which  an  applicant  makes  a  payment 
to  secure  the  construction  of  an  extension  by  a  water^  gas,  elec- 
tric, or  telephone  utility^  such  payment  shall  be  considered  as  a 
loan  to  the  utility,  to  be  repaid  under  reasonable,  nondiscrimi- 
natory rules  and  regulations.  Interest  shall  be  paid  on  such  loans 
at  the  rate  of  6  per  cent  per  annum. 

rV.  ModificcUion  of  Rides. 

Rule  18.  1.  A  water,  gas,  electric,  or  telephone  utility  may 
establish  uniform,  nondiscriminatory  rules  more  favorable  to  its 
consumers  than  the  rules  herein  established. 

2.  The  rules  and  regulations  herein  established  shall  take 
precedence  over  orders  heretofore  made  by  the  Commission  in 
other  proceedings,  in  so  far  as  said  orders  may  be  inconsistent 
with  said  rules  and  regulations. 

3.  The  rules  and  regulations  herein  established  shall  take 
precedence  over  all  rules  and  regulations  filed  or  to  be  filed  by 
water,  gas,  electric,  and  telephone  utilities  in  so  far  as  incon- 
sistent therewith.  Rules  and  regulations  now  on  file  and 
inconsistent  with  the  rules  and  regulations  herein  established 
should  be  revised  and  refiled  within  sixty  days  from  the  effective 
date  of  this  order. 

4.  Within  thirty  days  after  the  effective  date  of  this  order, 
each  water,  gas,  electric,  and  telephone  utility  shall  return  to  the 
depositor  all  deposits  heretofore  made  to  guarantee  payment  for 
flat-rate  service,  and  all  deposits  made  to  guarantee  payment  for 
metered  or  measured  service  by  patrons  who  have  paid  all  their 
bills  promptly  during  the  twelve  months  prior  to  the  effective  date 
of  the  order  herein. 

5.  If  hardship  results  from  the  application  to  special  facts  of 
any  rule  or  regulation  herein  prescribed,  application  may  be 
made  to  the  Railroad  Commission  for  a  modification. 

6.  This  order  shall  become  effective  on  October  11,  1915. 
The  foregoing  opinion  and  order  are  hereby  approved  and 

ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commia- 
sion  of  the  State  of  California. 
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KANSAS   PXJBIiIC   UTH/ITIBS    OOMMISSTOIT. 

JOHN  M.  LANDON  and  K.  S.  Litchfield,  Receivers  for  Kansag 
Natural  Gas  Compaay, 

CITY  OF  LAWRENCE  et  al. 

[Docket  No.  1035.] 

Pfeadings^'DenUil  of  attegatiims  of  complaint -^  Effect  of  rule  aa 
to  "burden  of  proving  rea9ondblenesa  of  increased  rates, 

1.  Hie  mle  that  tipob  the  complainant  asking  for  increases  in  the 
rates  of  a  publie  Bervice  corporation  rests  the  burden  of  proving  the  rea- 
sonable necessity  therefor,  operates  in  and  of  itself  in  behalf  of  each 
respondent  as  a  plea  in  denial  of  the  allegations  of  the  complaint. 

Rates  — Natural  gas  mm  Reasonableness, 

2.  Rates  to  consumers  of  natural  gas  should,  if  possible,  be  fixed 
so  as  to  provide  for  the  company  the  amount  of  revenue  reasonably 
necessary  to  meet  its  needs,  but  should  not  be  so  high  as  to  discourage 
or  diminish  the  use  of  natural  gas  as  a  fuel. 

Discriminatton -^  Natural  gas  rates -^  Bccception  to  schedule  due  to 
defective  condition  of  pipe  line, 

3.  The  fact  that  there  is  a  large  percentage  of  leakage  and  waste 
of  natural  gas  due  to  the  defective  condition  of  an  independently  owned 
pipe  line  does  not  Justify  a  producing  company  in  discontinuing  service 
in  certain  cities  supplied  from  such  pipe  line  by  a  distributing  com- 
pany, except  at  a  flat  rate  for  gas  delivered  at  the  gate  of  the  pipe 
line,  where  it  appears  that  by  virtue  of  certain  agreements  such  line 
is  virtually  a  portion  of  the  producing  company's  plant  which  it  is  bound 
to  maintain  in  proper  condition. 

Natural  gas '^  Waste  by  di&trttmting  company '^  Method  of  oom^pU" 
taUan. 

4.  Losses  doe  to  leakage  and  waste  through  a  natural  gas  distribut- 
ing system  should  be  computed  according  to  a  formula  based  upon  the 
length  and  carrying  capacity  of  the  pipes  used  in  the  system,  and  re- 
duced to  some  common  basis  rather  than  by  the  percentage  method, 
but  the  latter  method  may  be  employed  in  the  absence  of  more  reliable 
data. 

Natural  gae^^  Allowance  for  waste  through  distrihuting  system* 

6.  In  fixing  the  amount  to  be  allowed  to  cover  leakage  and  waste 
of  natural  gas  through  a  distributing  system,  SO  per  cent  of  the  gas  de- 
livered was  allowed  in  case  of  distributing  companies  marketing  annu- 
ally 10,000  cubic  feet  of  gas  or  less;  26  per  cent  in  case  of  companies 
marketing  annually  more  than  10,000  cubic  feet,  and  not  exceeding 
20,000  cubic  feet,  and  20  per  cent  in  case  of  companies  marketing  an- 
nually more  than  20,000  cubic  feet,  such  percentages  being  an  average 
annual  allowance  requiring  an  annual  adjustment. 
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Bates  ^  Natural  gaa '^  Haintenanoe  of  standard. 

6.  Rates  established  by  the  E^ansas  Commission  to  be  paid  a  pro- 
ducing natural  gas  ecmpany  were  predicated  on  the  maintenance  of  the 
quality  of  gas  supplied  at  substantially  the  same  standard  theretof<nre 
maintained  by  the  company,  since  a  rate  fixed  for  gSM  <ji  a  certain 
quality  might  be  too  high  if  the  standard  were  materially  reduced. 

Rates '^  Natural  gas '^  Value  of  service  to  consumer. 

7.  A  higher  rate  should  not  be  charged  for  natural  gas  used  for 
cooking  and  lighting  than  that  used  for  other  purposes  on  the  theory 
that  it  is  worth  proportionately  very  much  more  per  unit  for  cooking 
and  lighting  purposes  than  for  heating,  since  the  value  of  the  serrioe  to 
the  consumer,  taking  into  consideration  the  use  to  which  it  is  applied, 
is  not  a  proper  basis  of  rate  making. 

Bates '•-' Natural  gas '^  Value  of  service  to  consumer -^  Oas  engines. 

8.  A  higher  rate  cannot  be  charged  for  natural  gas  used  in  the 
operation  of  gas  engines  merely  on  the  theory  of  the  value  of  the  serv- 
ice to  the  consumer. 

Bates -^  Natural   geiS'^Time   and  condition   of  delivery  as   faeton 
determining. 

9.  Gas  used  for  industrial  fuel  may  be  supplied  at  a  lower  rate 
than  that  charged  for  gas  used  for  other  purposes,  where  delivered  at  a 
time  when  the  minimum  load  is  being  carried,  when  it  can  be  trans- 
ported without  interference  with  other  business,  and  when  the  carrying 
system  would  otherwise  be  partly  idle,  time  and  condition  of  delivery 
furnishing  a  sound  and  proper  basis  for  classification  of  the  Bervice. 

Constitutional    law  ^  Impairm^ent   of    contract -^  Free   eervice  ordi' 
nances^' Power  of  Commission -^ Discrimination. 

10.  Franchise  ordinances  requiring  gas  companies  to  furnish  service 
free  to  cities  in  consideration  for  use  of  the  streets  do  not  interfere  with 
the  power  of  a  Public  Service  Commission  to  fix  proper  rates  therefor, 
since  such  ordinances  are  not  contracts  protected  against  impairment  by 
the  provisions  of  {  10  of  the  Federal  Constitution. 

Discrim.ination'^Oas^Free  service '^  Ordinance  reguirements. 

11.  The  furnishing  of  "free  gas'*  to  cities  in  consideration  for  the 
use  of  streets  in  compliance  with  terms  of  ordinances  is  a  species  of 
patent  discrimination  against  those  consumers  who  are  required  to  pay 
scheduled  prices,  and  it  should,  therefore,  be  promptly  disoontinued. 

Bates  ^Minimum,  charge  ^  Natural  gas, 

12.  An  equitable  minimum  monthly  charge  should  be  provided  for 
in  fixing  a  natural  gas  rate  schedule  on  the  groimd  of  the  company's 
preparedness  and  readiness  to  serve. 

Bates  ^  Natural  gas  ^Amount  of  nUnimum  charge, 

13.  A  uniform  minimum  monthly  charge  of  60  cents  was  fixed  as  the 
amount  which  should  be  paid  throughout  the  territory  served  by  natural 
gas  companies,  and  collections  on  account  of  such  charge  were  ordered 
retained  in  full  by  the  distributing  companies. 

Betum  —  Natural  gas  companies  —  Amortisation, 

14.  In  determining  the  amount  of  revenue  necessary  for  natural  gas 
companies  in  a  rate-making  proceeding,  the  Kansas  Commission  con* 
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sidered  that  tlie  aotnal  bona  fide  inyestment  in  the  company's  property 
Bhould  be  protected,  and  that  the  payment  of  the  indebtedness  should, 
if  reasonably  possible,  be  provided  for  from  the  earnings  of  the  prop- 
erty and  from  its  sahnage  value  at  the  end  of  a  six-year  period,  it  be- 
ing possible  to  make  only  a  rude  approximation  of  the  amortization 
period  on  account  of  the  speculative  character  of  the  business. 
Return  ^  Natural  gas  companies '^  Margin  far  unexpected  outlays. 
15.  Rates  for  natural  gas  should  be  fixed  so  as  to  provide  a  reason- 
able margin  of  return  for  imexpected  outlays  liable  to  occur  in  conduct- 
ing so  hazardous  an  enterprise,  and,  since  the  public  is  vitally  interested 
in  the  continuation  of  the  service,  no  unreasonable  restriction  should 
hamper  the  companies  in  reaching  a  new  source  d  supply  and  serving 
the  public  as  long  and  as  well  as  practicable. 

[July  16,  1916.1 

Froceisdinos  to  determine  the  reasonableness  of  natural  gas 
rates.  The  complainants  were  the  receivers  for  the  Kansas  Natr 
ural  Gas  Company,  the  defaidants  were  the  cities  of  Lawrence, 
Topeka,  Kansas  City,  Leavenworth,  Atchison,  Oakland,  Mer- 
riam,  Olathe,  Edgerton,  Le  Loup,  Princeton,  Welda,  Fort  Scott, 
Parsons,  Pittsbui^,  Weir,  Columbus,  Altamont,  Coffeyville, 
Mound  City,  Elk  City,  Tonganoxie,  Baldwin,  Eosedale,  Lenexa, 
Gardner,  Wellsville,  Ottawa,  Richmond,  Colony,  Thayer,  Galena, 
Cherokee,  Scammon,  Oswego,  Liberty,  Caney,  Mound  Valley, 
Independence,  and  Redfield;  the  Lawrence  Citizens  Light  & 
Power  Company,  the  Consumers  Light,  Heat,  &  Power  Company, 
L.  C.  Treleaven,  receiver  of  the  Consumers  Light,  Heat,  &  Power 
Company,  the  Wyandotte  County  Gas  Company,  Willard  J. 
Breidenthal  and  John  F.  Overfield,  receivers  for  the  Wyandotte 
County  Gas  Company,  the  Leavenworth  Lights  Heat,  &  Power 
Company,  the  Atchison  Railway,  Light,  &  Power  Company,  the 
Home  Light,  Heat,  &  Power  Company,  the  Kansas  Gas  &  Elec^ 
trie  Company,  the  O.  A.  Evans  &  Company,  the  Tonganoxie  Gas 
&  Electric  Company,  Central  Gas  Company,  the  Coffeyville  Gas 
&  Fuel  Company,  the  Union  Gas  &  Traction  Company,  the  Weir 
Gas  Company,  the  Ottawa  Gas  &  Electric  Company,  the  Elk  City 
Gas  &  Oil  Company,  the  Parsons  Natural  Gas  Company,  the 
American  Gas  Company,  the  Fort  Scott  Gas  Company^  the 
Olathe  Gras  Company,  the  Liberty  Gas  Company,  Fort  Scott  & 
Nevada  Light,  Heat,  Water,  &  Power  Company,  the  Central  Gas 
Company,  Gunn  Pipe  Line  Cpmpany,  the  Moran  Gas  Company, 
the  Kansas  Farmers  Gas  Company.  The  Commission  found  that 
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a  horizontal  increase  of  3  cents  per  thousand  cubic  feet  effective 
in  all  markets  where  such  increase  could  properly  be  made  would 
produce  revenue  sufficient  to  enable  complainants  to  protect  their 
investment  and  provide  for  the  amortization  of  indebtedness  with- 
in a  six-year  period.  It  appeared  that  more  than  half  of  the  gas 
supplied  and  marketed  by  complainants  is  sold  in  the  state  of 
Missouri ;  and  complainants  not  desiring  any  advance  in  Kansas 
except  as  it  might  be  simultaneous  with  a  corresponding  one  in 
Missouri,  the  Commission  withheld  action  pending  action  of  the 
rate-regulating  body  or  bodies  of  Missouri  having  jurisdiction  of 
the  subject-matter. 

Appearances:  T.  S.  Salathiel  for  complainants;  Thomas  Ha^ 
ley  for  the  city  of  Lawrence ;  R.  J.  Higgins  for  the  city  of  Kansas 
City,  Kan. ;  George  P.  Hayden  for  the  city  of  Topeka ;  Walter  E. 
Brown  for  the  city  of  Atchison ;  C.  O.  Pingry  for  the  city  of 
Pittsburg ;  L.  0.  Coxey  and  S.  R.  Johnson  for  the  city  of  Colum- 
bus ;  A.  S.  Ecksom  for  the  city  of  Coffeyville ;  F.  M.  Harris  for 
the  city  of  Ottawa;  INTelson  Case  for  the  city  of  Oswego;  C.  J. 
Dodds  for  the  Lawrence  Citizens  Light,  Heat,  &  Power  Com- 
pany; L.  C.  Trelevan,  receiver,  and  Ferry,  Doran,  &  Dean, 
attorneys,  for  the  Consumers  Light,  Heat,  &  Power  Company; 
Blair,  Magaw,  &  Lillard  for  the  bondholders  of  the  Consumers 
Light,  Heat,  &  Power  Company;  J.  W.  Dana,  attorney,  and 
Willard  J.  Breidenthal  and  John  F.  Overfield,  receivers,  for  the 
Wyandotte  County  Gas  Company;  Floyd  E.  Harper  for  the 
Leavenworth  Light,  Heat,  &  Power  Company;  J.  M,  Challis  for 
the  Atchison  Railway,  Light,  &  Power  Company ;  R.  L.  McCnne 
for  the  Kansas  Gas  &  Electric  Company,  and  the  Home  Light 
Heat,  &  Power  Company;  L.  W.  Young,  Jr.,  for  the  O.  A.  Evans 
&  Company;  W.  H.  Shepard  and  W.  E.  Ziegler,  for  the  Coffey- 
ville Gas  &  Fuel  Company ;  C.  H.  Pattison  for  the  Union  Gas  & 
Traction  Company;  C.  M.  Otis  for  the  Weir  Gas  Company; 
C.  H.  Pattison  for  the  Ottawa  Gas  &  Electric  Company ;  C.  M. 
Oakes  for  the  Parsons  Natural  Gas  Company ;  E.  E.  Sapp  for 
the  American  Gas  Company ;  Edward  C.  Gates  for  the  Fort  Scott 
Gas  &  Electric  Company;  W.  F.  Guthrie  for  the  Olathe  Gas 
Company ;  Homer  M.  Poage  for  the  Fort  Scott  &  Nevada  Light, 
Heat,  Water,  &  Power  Company;  0.  H.  Pattison  for  the  Kansas 
Farmers  Gas  Company. 
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Foley,  Commigsioner:  Some  time  in  or  prior  to  1904  the 
Kansas  Natural  Gas  Company  was  incorporated  nnder  the  laws 
of  the  state  of  Delaware.  Those  instrumental  in  its  organization 
had  about  that  time  acquired  an  interest  in  or  control  of  certain 
gas  leases  in  southeastern  Kansas,  some  of  which  had  been 
prospected  or  partially  developed.  The  capital  stock  of  the  Com- 
pany was  originally  fixed  at  $6,000,000.  No  consideration  ap- 
pears to  have  been  paid  for  the  stock,  except  the  leases  of  which 
we  have  spoken,  which  were,  of  course,  almost  purely  speculative 
in  value. 

Soon  afterward  another  group  of  leases  of  the  same  character 
was  acquired.  The  capital  stock  was  increased  to  $12,000,000, 
but  no  consideration  appears  to  have  been  paid  for  any  of  this 
stock  except  the  last  acquired  gas  properties. 

Almost  contemporaneously  with  the  acquisition  of  these  prop- 
erties the  company  issued  its  first-mortgage  bonds,  dated  May  1, 
1904,  in  the  sum  of  $4,000,000.  This  issue  of  bonds  was  sold  at 
par  for  cash,  and  $900,000  of  the  proceeds  were  used  to  pay  for 
the  gas  properties  which  constituted  the  basis  for  the  issue  of  the 
company's  stock.  Just  how  the  details  of  this  transaction  were 
carried  on  does  not  clearly  appear  from  the  evidence,  but  it  would 
seem,  and,  indeed,  it  is  almost  conceded  that  this  sum  of  $900,000 
was  full  value  for  all  of  the  speculative  properties  constituting 
the  original  capital  investment  of  the  organization.  The  capital 
stock,  therefore,  does  not  represent  any  actual  investment  in  the 
property;  but  all  such  investment  is  represented  by  the  bonded 
indebtedness  of  this  and  auxiliary  companies,  so  far  as  such  in- 
debtedness is  yet  outstanding  and  unpaid. 

With  the  remaining  proceeds  of  the  sale  of  its  first-mortgage 
bonds  the  company  began  the  construction  of  a  pipe  line  for  the 
purpose  of  transporting  gas  to  market.  Its  gas  fields  were  located 
principally,  if  not  wholly,  in  Allen,  Woodson,  and  Neosho  coun- 
ties, and  in  order  to  obtain  a  market  for  its  product  it  was 
necessary  to  take  the  gas  to  cities  100  to  160  miles  distant,  not- 
ably, Kansas  City,  Missouri,  Kansas  City,  Kansas,  Topeka,  and 
other  cities  in  northeastern  Kansas.  Lines  were  built  from  Otta- 
wa north  to  serve  Lawrence,  Topeka,  Leavenworth,  Atchison,  and 
other  points. 

Toward  the  end  of  1905  it  was  found,  that  the  funds  realized 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


768  KANSAS  PUBLIC  UTILITIICS  COMMISSION. 

from  the  original  bond  issue  would  not  be  sufficient  to  construct 
the  lines  necessary  to  convey  the  company's  product  to  market, 
and  an  additional  bond  issue  of  $4,000,000  was  authorized. 
These  bonds  were  dated  January  1,  1906,  and  were  sold  at  75 
per  cent  of  their  face  value,  approximately  $3,000,000  being 
realized  from  this  issue,  and  the  proceeds  used  in  the  develop- 
ment of  the  company's  pipe  lines. 

About  this  time  it  became  apparent  that  more  funds  were 
necessary  in  order  to  complete  the  pipe-line  system.  The  gas 
supply  upon  which  the  company  had  originally  relied  was  rapid- 
ly diminishing,  and  it  became  necessary  to  project  the  pipe  line 
farther  south  into  the  more  prolific  fields  of  Montgomery  county. 

The  Kansas  Natural  Gas  Company,  as  a  separate  legal  entity, 
had  now  apparently  reached  the  limit  of  its  financial  resources 
and  credit.  Under  the  conditions  of  the  mortgages  which  it  had 
theretofore  executed,  their  liens  extended  to  any  subsequently 
acquired  property  of  the  company,  and  therefore  new  capital  for 
the  extension  of  the  lines  could  not  be  obtained  on  the  company's 
credit.  Under  these  circumstances  an  auxiliary  company  known 
as  the  Kansas  City  Pipe  Line  Company  was  organized  and  incor- 
porated with  a  capital  stock  of  $4,600,000,  and  an  issue  of  $4,- 
745,000  of  firstrmortgage  bonds  was  authorized  and  placed  on  the 
market  by  this  company,  under  date  of  February  1,  1906.  These 
bonds  were  sold  for  cash  at  about  92.8  per  cent,  and  the  proceeds 
used  in  the  construction  of  a  pipe  line  connecting  with  that  of 
the  Kansas  Natural  Gas  Company. 

The  Kansas  Natural  Gas  Company  continued  to  conduct  its 
business  of  procuring,  purchasing,  transporting,  and  selling  gas; 
but  in  1909,  owing  to  the  constantly  diminishing  gas  supply  in 
Kansas,  it  became  evident  that  it  would  be  necessary  to  project 
the  pipe  line  farther  south  into  the  newer  Oklahoma  fields  in 
order  to  obtain  a  sufficient  supply  to  furnish  the  market  depend* 
ing  on  the  Kansas  Natural  for  its  gas. 

A  further  auxiliary  company,  the  Mamett  Mining  Company, 
was  then  organized  and  incorporated  with  a  capital  stock  of  $2,- 
600,000.  This  company,  on  December  1,  1909,  issued  $965,- 
000  first-mortgage  bonds.  A  small  amount  of  the  money  realized 
from  the  sale  of  those  bonds  was  used  to  pay  for  some  gas  proper- 
ties in  Oklahoma,  but  nearly  all  of  the  proceeds  were  used  in  the 
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oonstmction  of  a  pipe  line  into  that  state.  This  line  was  a  sub- 
stantial prolongation  of  the  lines  of  the  Kansas  Natural  Gas  Com- 
pany and  the  Kansas  City  Pipe  Line  Company  in  Kansas  and 
Missouri^  and  the  lines  of  the  three  companies  constituted  one 
connected  and  continuous  system. 

While  stock  of  those  three  companies  was  issued  in  large 
amounts,  yet  the  actual  investment  in  the  physical  property  of 
the  company  appears  to  have  been  entirely  derived  from  the  sale 
of  the  bonds  of  the  Kansas  Natural  Gas  Company  and  its  two 
auxiliary  companies,  and  the  stock  represented  nothing  in  the 
way  of  capital  investment. 

Some  portions  of  the  company's  pipe  lines  were  moved  from 
one  point  to  another,  as  conditions  appeai^ed  to  demand ;  so  that 
at  present  the  portions  of  the  connected  line  now  owned  by  the 
respective  corporations,  as  detailed  by  the  evidence  are : 

The  Kansas  Natural  Gas  Company  owns  a  16-inch  pipe  line 
from  Ottawa  north  to  St  Joseph,  Missouri,  including  a  12-inch 
branch  to  Topeka,  a  10-inch  branch  to  Leavenworth,  a  similar 
branch  to  Atchison,  and  an  8-inch  branch  to  Lawrence;  also  a 
16-inch  line  from  Petrolia,  near  Chanute,  by  way  of  Ottawa  to 
Olathe;  a  12-inch  line  for  about  15  miles  into  the  gas  field 
south  of  Petrolia;  a  16-inch  line  from  Independence  into  the 
Joplin  district,  and  a  short  line  from  its  compressor  station  at 
Grabham,  near  Lidependence,  south  to  the  Oklahoma  border. 

The  Kansas  City  Pipe  Line  Company  owns  a  16-inch  line  from 
Grabham  station  to  Kansas  City,  also  another  16-inch  line  from 
Grabham  to  Petrolia,  and  about  17  miles  of  16-inch  line  in  Okla- 
homa. 

The  Marnett  Mining  Company  owns  the  pipe  lines  of  the 
system  in  the  state  of  Oklahoma,  except  the  17  miles  owned  by 
the  Kansas  City  Pipe  Line  Company. 

The  Kansas  Natural  Gas  Company  continued  to  carry  on  its 
business  in  the  usual  manner  until  1912,  when  it  became  involved 
in  legal  and,  subsequently,  in  financial  difficulties.  Early  in 
that  year.  Justice  Dawson,  then  attorney  general  of  the  state, 
instituted  an  action  in  the  district  court  of  Montgomery  county, 
Kansas,  alleging,  in  substance,  that  the  company  constituted  a 
monopoly,  that  it  was  violating  the  statutes  of  the  state,  and  ask- 
ing  that  it  be  ousted  as  an  industrial  outlaw. 
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During  the  pendency  of  this  action,  and  on  October  9,  1918, 
a  suit  was  filed  in  the  district  court  of  the  United  States  asking 
for  the  appointment  of  receivers  for  the  Kansas  Natural  Gas 
Company,  on  account  of  default  in  the  payment  of  certain  of  its 
mortgage  obligations.  Receivers  were  appointed,  who  took  charge 
of  the  business  and  property  of  the  company.  Those  receivers 
reported  to  the  Federal  court  that  an  increase  of  the  gas  rates  to 
its  consumers  was  necessary,  and  that  court  made  an  order  direct- 
ing the  receivers  to  supply  no  gas  to  consumers  except  at  a  speci- 
fied rate,  much  higher  than  the  then  existing  rate. 

Early  in  January,  1913,  Justice  Marshall,  then  attorney  for 
this  Commission,  filed  a  complaint  with  the  Commission,  bring- 
ing in,  as  respondents,  the  Kansas  Natural  Gas  Company,  its 
receivers,  the  distributing  companies  who  were  acting  for  the 
Kansas  Natural  Gas  Company  in  the  distribution  of  its  product, 
and  the  cities  served  by  them.  During  the  pendency  of  this  pro- 
ceeding the  order  of  the  Federal  court  increasing  the  price  of  gas 
to  consumers  appears  to  have  been  suspended. 

While  the  investigation  of  this  matter  was  pending  before  the 
Commission,  and  on  February  15,  1918,  the  district  court  of 
Montgomery  county  "found  that  the  gas  company  had  violated 
the  anti-trust  laws  of  the  state  of  Kansas  and  had  forfeited  its 
charter  and  right  to  do  business,  and  entered  a  judgment  of 
limited  ouster,  at  the  same  time  appointing  receivers  for  the 
Kansas  Natural  Gas  Company.'' 

xif  ter  the  filing  of  the  complaint  by  Mr.  Marshall,  the  Federal 
receivers  filed  their  application  with  the  Commission,  and  several 
of  the  distributing  companies  filed  separate  applications,  all  ask- 
ing for  an  increase  in  the  rates  for  gas.  The  investigation  by 
this  Commission  was  exceedingly  thorough  and  exhaustive,  and 
resulted  in  a  decision  and  order  of  the  Commission  denying  the 
application  for  an  increase  in  rates,  and  establishing  the  rates 
to  consumers  as  theretofore  in  effect. 

While  these  proceedings  were  being  carried  on  before  this  Com- 
mission a  conflict  of  jurisdiction  was  waged  between  the  Federal 
and  the  state  courts,  and  their  respective  receivers,  for  control  of 
the  property  belonging  to  the  Kansas  Natural  Gas  Ccr.ipany  and 
its  auxiliaries.  It  is  unnecessary  to  go  into  this  matter  in  detail. 
Each  court  had  appointed  receivers.    The  complainants,  receivers 
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appointed  bj  the  difitrict  court  of  Montgomery  county,  finally 
triumphed  and  were  placed  in  possession  and  control  of  the  prop^ 
erty  situated  in  Kansas,  on  Januaory  1, 1914^  but  it  was  not  until 
September  22,  1914,  that  they  obtained  c(Hnplete  control  of  the 
entire  property  of  the  Kansas  Natural  Gas  Company  in  the  states 
of  Kansas,  Missouri,  and  Oklahoma. 

In  December,/ 1914,  the  various  interests  involved  in  the  results 
of  the  prolonged  litigation  held  a  meeting  at  Independence,  with 
a  view  of  adjusting  the  controversies  between  the  state  of  Kansas 
and  the  stockholders  and  creditors  of  the  Kansas  Natural  and  its 
auxiliary  companies,  and  with  a  view  of  establishing  the  amount 
of  the  bona  fide  indebtedness  of  the  Kansas  Natural  Gas  Com- 
pany and  its  auxiliaries,  and  of  providing  a  means  for  its  ultimate 
liquidation. 

From  the  time  of  their  respective  issues  until  December,  1914, 
payments  had  been  made  upon  the  indebtedness  represented  by 
the  various  bond  issues,  tmtil  at  that  time  the  face  value  of  the 
outstanding  bonds  was  as  follows : 

Kanaas  Natural  Qua  Company,  first-mortgage  bonds $1,600,000 

Kansas  City  Pipe  Line  Compaay»  first-mortgage  bonds 2,545,000 

Mamett  Mining  Company,  first-mortgage  bonds  547,000 

Kansas  Naturiil  Gas  Company,  second-mortgage  bonds 2,267,000 

Total $6,959,000 

It  is  unnecessary  to  undertake  to  give  in  detail  the  provisions 
of  this  creditors'  agreement,  at  which  were  represented  the  state 
of  Kansas,  by  its  attorney  general,  a  large  majority  of  the  holders 
of  the  Kansas  ^N'atural  Gas  Company's  first-mortgage  bonds,  a 
majority  of  the  holders  of  the  Kansas  Natural  Gas  Company's 
second-mortgage  bonds,  the  Kansas  City  Pipe  Line  Company,  the 
Kansas  Natural  Gas  Company,  the  receivers  of  the  Kansas  Nat- 
ural Gas  Company,  and  the  Mamett  Mining  Company,  and  the 
holders  of  the  Kansas  City  Pipe  Line  Company's  bonds. 

In  discussing  several  of  the  phases  of  the  matter  before  us  we 
will  have  occasion  to  refer  to  some  of  the  provisions  of  this 
creditors'  agreement,  which  was  approved  by  the  court  and  made 
a  part  of  the  record  in  the  ouster  proceedings.  By  its  terms  the 
face  value  of  the  Kansas  Natural  Gas  Company's  second-'mortgage 
bonds  and  of  the  Kansas  City  Pipe  Line  Company's  bonds  was 
reduced  to  what  was  agreed  upon  as  their  actual  cash  value^  based 
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upon  the  money  invested  in  them,  with  6  per  cent  interest  thereon, 
and  by  giving  credit  for  payments  made  thereon  and  dividends 
upon  stock  which  represented  no  investment,  with  interest  upon 
such  payments.  By  reason  of  these  reductions  the  bond  accounts 
stood,  under  the  terms  of  the  creditors^  agreement,  on  Januaiy  1, 
1915,  as  follows: 

Elansas  Natural  Gas  Company's  first-mortgage  bonds $1,600,000.00 

Kansas  City  Pipe  Line  Company's  first-mortgage  bonds 1,746,450.43 

Marnett  Mining  Company's  first-mortgage  bonds 647,000.00 

Kansas  Natural  Gas  Company's  second-mortgage  bonds  -. 1,700,250.00 

Total    $5,593,700.43 

During  the  pendency  of  the  litigation  in  the  Federal  and  state 
courts,  collections  had  been  made,  principally  by  the  Federal  re- 
ceivers, for  gas  sold,  and  the  resulting  funds  were,  at  the  conclu- 
sion of  the  litigation,  turned  over  to  the  state  receivers,  complain- 
ants in  this  proceeding.  The  creditors'  agreement  provided  for 
the  application  of  those  funds  (after  the  payment  of  certain 
accrued  interest  and  some  charges  and  expenses)  upon  the  bonds 
in  certain  proportions.  By  reason  of  those  payments,  and  other 
payments  made  since  January  1,  1915,  the  bonded  indebtedness 
has  been  reduced  so  that  on  May  15,  1915,  it  stood  as  follows: 

E^nsas  Natural  Gas  Company's  first-mortgage  bonds $654,400 

Kansas  City  Pipe  Line  Company's  first-mortgage  bonds 907,000 

Marnett  Mining  Company's  first-mortgage  bonds   468,000 

Kansas  Natural  Gas  Company's  second-mortgage  bonds  .i 1,700,250 

Total  $3,729,650 

This  sum,  as  we  understand  it,  now  represents  the  actual  in- 
vestment in  the  property. 

Owing  to  the  closely  interlocked  relations  of  the  Kansas  Nat- 
ural Gas  Company  with  its  auxiliary  corporations,  and  to  the 
provisions  made  in  the  creditors'  agreement  for  the  consolidation 
of  the  assets  of  the  three  companies  upon  liquidation  of  the  debts, 
the  system  and  its  needs  and  responsibilities  will  be  considered  as 
a  unit 

On  April  9,  1915^  the  complainants,  John  M.  Landon  and 
R.  S.  Litchfield,  receivers  for  the  Kansas  !N'atural  Gas  Company, 
filed  before  the  Commission  their  complaint,  alleging,  in  sub- 
stance, that  on  February  15,  1913,  they  were  duly  appointed 
receivers  by  the  district  court  of  Montgomery  county;  that  thev 
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are  the  duly  qtialified  and  acting  receivers  for  the  company,  and 
that  they  filed  the  complaint  by  and  with  the  consent  of  the  court 
of  their  appointment ;  that  the  respondent  cities  are  each  muni- 
cipal corporations,  organized  imder  the  laws  of  the  state  of  Kan- 
sas, and  that  the  various  distributing  companies,  respondents 
above  named,  are  public-service  corporations,  authorized  to  do 
business  in  Kansas  and  engaged  in  supplying  natural  gas  to  the 
respective  cities  in  the  complaint  named.  They  allege  that 
Willard  J.  Breidenthal  and  John  F.  Overfield  are  receivers  for 
the  Wyandotte  County  Gas  Company,  supplying  gas  to  the  citi- 
zens of  Kansas  City  and  Bosedale,  in  Wyandotte  county,  Kansas ; 
and  that  N.  6.  Treleaven  is  the  duly  appointed,  qualified,  and 
acting  receiver  for  the  Consumers  Light,  Heat,  &  Power  Com- 
pany, supplying  gas  and  other  commodities  to  the  cities  of  Topeka 
and  Oakland,  Kansas. 

Complainants  further  allege  that  on  January  1, 1914,  pursuant 
to  a  decree  of  the  district  court  of  the  United  States  for  the 
district  of  Kansas,  the  receivers  theretofore  appointed  by  that 
court  delivered  the  possession  of  all  of  the  property  of  the  Kansas 
Natural  Gas  Company  to  the  complainants,  as  receivers  appointed 
by  the  district  court  of  Montgomery  county,  Kansas;  that  com- 
plainants have  been  carrying  on,  since  said  date,  the  business  of 
the  corporation,  and  have  been  producing,  purchasing,  transport- 
ing, distributing,  and  selling  natural  gas  to  the  respondents  and 
the  citizens  of  Kansas  and  Missouri. 

It  is  further  alleged  that  that  portion  of  respondents  named 
as  public-service  corporations  have  been  respectively  engaged 
in  the  business  of  distributing  and  selling  natural  gas  to  the 
inhabitants  of  their  respective  localities,  under  contracts  there^ 
tofore  existing  between  such  respondents  and  the  Kansas  Natural 
Gas  Company,  and  that  each  of  the  contracts  with  the  said 
respondents  contained  a  clause  substantially  as  follows: 

'^Second  party  [the  distributing  company]  agrees  to  pay  the 
gas  company,  at  its  general  office  wherever  the  same  may  be 
located,  on  or  before  the  15th  day  of  each  and  every  month  dur- 
ing the  continuance  of  this  contract,  a  sum  of  money  equal-  to 
66f  per  cent  of  it»  gross  sales  of  natural  gas  during  the  preceding 
aumih,  for  bolii  manufacturing  and  domestic  purposes,  less  the 

amounlB  of  unootlectiUe  bills,  when  the  delinquent  party  has  been 
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Bhut  off  for  default  in  payment  thereof  withm  fifteen  days  after 
the  maturity  of  such  bill  or  billsy.and  all  reasonable  efforts  have 
been  made  to  collect  such  bills  without  success." 

The  complaint  further  states  that,  by  reason  of  the  provisioiu 
above  quoted^  and  other  stipulations  in  said  contracts  provided, 
the  respondent  distributing  companies,  and  each  of  them,  have 
wilfully  and  negligently  permitted  their  distributing  systems  to 
deteriorate  and  lapse  into  bad  repair,  the  lines  and  equipment  to 
become  leaky  and  wasteful  in  the  distribution  of  natural  gas; 
that  by  reason  thereof  great  loss  results  to  complainants,  far  in 
excess  of  what  should  be  reasonably  allowed ;  that  the  efficiency  of 
the  service  has  been  thereby  affected ;  that  the  said  respondents 
fail,  neglect,  and  refuse  to  repair  their  distributing  plants,  and 
wilfully  and  negligently  permit  such  excessive  leakage  and  waste 
of  gas  through  their  respective  plants;  that  the  said  contracts 
should  be  modified  or  canceled;  that  a  method  of  compensation 
and  remuneration  of  the  distributing  companies  and  complain- 
ants should  be  fixed  and  determined  that  will  stop  such  negligent 
and  wasteful  methods  in  the  distribution  of  natural  gas. 

The  complaint  further  alleges  that  the  rates  at  which  gas  was 
and  is  being  sold  to  consumers  are  noncompensatory  and  unremu- 
nerative;  that  during  the  year  1914  complainants  have  operated 
the  business  of  the  Kansas  ITatural  Gas  Company  at  a  loss  of 
about  $1,300,000 ;  that  in  order  to  procure  a  sufficient  supply  of 
natural  gas  for  the  continuation  of  the  business,  it  will  be  neces- 
sary to  make  extensions  of  mains  and  of  feed  lines  to  new  gas 
fields  and  to  new  wells ;  that  to  meet  the  requirements  for  neces- 
sary extensions,  complainants  will  be  compelled  to  expend  during 
the  year  1915  about  $600,000,  and  thereafter  annually  about 
$200,000,  and  will  be  compelled  to  transport  the  gas  supplied  to 
distributing  companies  in  Kansas  an  additional  distance  of  from 
25  to  60  miles,  in  order  to  get  such  gas  to  the  points  of  consump- 
tion ;  that  at  the  present  rate  at  which  gas  is  being  sdd  to  con- 
sumers in  the  state  of  Kansas  they  will  be  unable  to  continue  the 
business  of  producing,  purchasing,  transporting,  distributing,  and 
selling  natural  gas,  will  be  unable  to  make  the  necessary  exten- 
sions of  pipe  lines  and  feed  lines  to  new  fields  and  new  territory, 
and  will  be  unable  to  furnish  a  supply  of  gas  for  the  winter  of 
1915-'16,  or  for  future  years;  that  the  price  a*  wfaidh  gas  shall  be 
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sold  to  consumers  at  various  points  in  the  state  of  Kansas  should 
be  fixed  at  a  remunerative  and  compensatory  rate. 

The  complaint  concludes  with  a  prayer,  in  substance,  that  a 
rate  be  fixed  at  which  natural  gas  shall  be  supplied  to  consumers 
by  the  respondent  distributing  companies  and  complainants/ and 
requiring  the  distributing  companies  to  improve  and  repair  their 
respective  distributing  plants  and  systems,  and  that  the  gas  to  be 
supplied  by  complainants  to  the  distributing  companies  be 
measured  at  the  gates  to  their  respective  plants,  on  such  terms 
and  under  such  conditions  and  at  such  rates  as  to  the  Commission 
may  seem  just  and  proper. 

It  will  be  observed  that  in  this  complaint  no  specific  rate  or 
rates  at  any  point  of  distribution  are  requested  by  complainants. 
The  substance  of  the  prayer  is  that  rates  compensatory  and  re- 
munerative be  established  and  made  effective. 

On  April  26, 1915,  however,  there  was  filed  with  the  Commis- 
sion a  document  which  may  be  r^arded  as  an  amendment  to  the 
complaint,  in  which  the  Commission  was  requested  to  establish 
and  make  effective  a  schedule  of  rates  to  be  collected  from  the 
distributing  companies  for  natural  gas  delivered  at  the  gate  of 
each  plant.  This  schedule  of  rates  was  constructed  upon  the 
distance  plan,  and  varied  from  13^  cents  per  thousand  cubic  feet 
for  gas  delivered  at  Coffeyville,  on  the  Oklahoma  border,  to  29 
cents  per  thousand  cubic  feet  for  gas  delivered  at  Atchison.  Aa, 
however,  this  schedule  was  subsequently  abandoned  and  super- 
seded by  another,  no  further  attention  need  be  given  it. 

On  May  14, 1915,  and  after  the  commencement  of  the  hearing 
before  the  Commission  in  this  matter,  the  complainants,  having 
first  obtained  leave,  filed  an  amendment  to  their  complaint 
requesting  the  Commission  to  establish  a  schedule  of  joint  rates 
for  the  distribution  and  sale  of  gas  by  complainants  and  respond- 
ent distributing  companies.  Under  the  provisions  of  this  sched- 
ule it  was  proposed  to  increase  the  joint  rates  at  all  points  except 
Independence  and  Coffeyville,  so  that  the  consumers'  rate  would 
be  increased  gradually  at  the  various  points  between  Coffeyville 
and  Atchison,  the  proposed  rate  at  Coffeyville  being  20  cents  per 
thousand  cubic  feet  and  at  Atchison  45  cents  per  thousand  cubic 
feet  This  proposed  schedule,  with  changes  in  rules  and  prac- 
tices, being  the  one  upon  which  the  hearing  was  had,  is  as  follows : 
P.U.T1.1915E. 
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Service  for  Fort  Scott,  Moran,  and  Bronson,  Kan.,  will  be  discontinued  except 
delivery  of  gas  at  the  gate  of  the  pipe  line  of  the  Fort  Scott  and  Nevada  Water, 
Light,  Heat,  and  Power  Company.  Pipe  Line  (called  Gunn  Pipe  Line)  at  or  netr 
Carlyle,  Kansas,  at  the  flat  rate  of  18  cents  per  M.  feet 

Two  cents  per  thousand  cubic  feet  will  be  added  to  the  btlls  but  shall  be  de- 
ducted from  the  bills  of  all  consumers  who  pay  their  bills  on  or  before  the  loth 
day  of  the  succeeding  month  in  which  the  service  is  rendered. 

Changed  Rulet  and  Praeticet. 

(1)  All  gas  supplied  by  the  receivers  will  be  measured  at  the  gates  of  the  dis- 
tributing company's  plants,  and  the  distributer  will  be  charged  with  and  re- 
quired to  account  and  pay  for  all  gas  delivered,  less  12|  per  cent  allowed  as  a 
maximum  normal  leakage,  at  the  scheduled  rate,  until  December  Si,  1015,  and 
10  ner  cent  thereafter 

(2)  The  distributer  shall  receive  and  retain  all  benefits  from  mlitlmam  bills  and 
forfeited  discounts,  and  shall  stand  loss  of  bad  accounts. 

To  the  complaint,  answers  were  filed  by  the  Atchison  Railway, 
Light,  &  Power  Company,  the  Fort  Scott  &  Nevada  Light,  Heat, 
Water,  &  Power  Company,  the  Fort  Scott  Gas  &  Electric  Com- 
pany, the  Wyandotte  County  Gas  Company,  the  Parsons 
Natural  Gas  Company,  the  O.  A.  Evans  &  Company 
(the  Thayer  Distributing  Company),  the  receiver  of  the 
Consumers  Light,  Heat,  &  Power  Company,  of  Topeka,  all 
of  whom  are  distributing  companies  and  occupy  substantially 
similar  situations  in  relation  to  the  complainants,  and  all  of 

whose  answers  are  of  a  substantially  similar  character,  and  need 
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not  be  considered  in  detaiL  In  addition  to  those  formal  answers, 
the  Wyandotte  County  Gas  Company  filed  a  conditional  consent 
to  the  schedule  of  joint  rates  above  set  out  The  Union  Gas  & 
Traction  Company,  which  supplies  natural  gas  to  Baldwin,  Otta- 
wa, and  a  number  of  towns  in  that  portion  of  the  state,  filed  an 
informal  statement^  which  will  be  considered  as  an  answer.  The 
eity  of  Oswego  filed  a  copy  of  an  ordinance  authorizing  M.  M. 
Sweetman,  his  successors  and  assigns,  to  operate  and  maintain 
gas  works  in  that  city;  and  the  Spaulding  Quarry  Company, 
which  uses  gas  in  the  operation  of  gas  engines,  under  a  contract 
with  the  Atchison  Railway,  Light,  &  Power  Company,  also  filed 
an  informal  answer,  with  a  copy  of  its  contract.  The  cities  of 
Lawrence  and  Kansas  City,  Kansas,  each  filed  an  answer.  Ap- 
pearances on  the  hearing  were  made  by  several  of  the  other 
respondents,  but  formal  answers  were  not  filed. 

In  considering  special  questions  touching  the  relation  to  com- 
plainants of  the  Fort  Scott  &  Nevada  Light,  Heat,  Water,  & 
Power  Company,  the  Fort  Scott  Gas  &  Electric  Company  and  the 
receiver  of  the  Consumers  Light,  Heat,  &  Power  Company,  it  will 
be  hereafter  necessary  to  consider  at  slightly  greater  length  the 
pleadings  of  these  respondents,  respectively ;  but  in  this  connec- 
tion it  is  sufficient  to  state,  in  a  general  manner,  that  all  of  the 
distributing  companies  admit  the  necessity  for  an  increase  in  the 
revenues  of  complainants ;  that  some  of  them  question  whether  or 
not  any  substantial  increase  in  rates  will  result  in  an  increase  of 
revenues  to  the  Kansas  Natural  Gas  Company;  and  that  all, 
either  in  their  pleadings  or  upon  the  hearing,  assert  that  an  in- 
crease of  rates  to  the  extent  proposed  by  complainants  would 
result  in  impairment  if  not  in  an  almost  total  destruction  of  the 
revenues  of  both  complainants  and  the  distributing  companies. 

The  answers  filed  by  the  two  cities  deny,  substantially,  the 
allegations  of  the  complaint,  and  aver  that  no  increase  of  natural- 
gas  rates  to  consumers  is  necessary. 

[1]  On  behalf  of  all  respondents  who  were  not  represented  at 
the  hearing,  or  who  did  not  file  formal  a^iswers,  the  Commission 
has  considered  every  material  allegation  of  the  complaint  denied. 
The  law  casts  upon  the  complainants  the  burden  of  proving  the 
reasonable  necessity  for  any  increase  in  rates,  and  that  rule  in 
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and  of  itself  operates  in  behalf  of  each  respondent  as  a  plea  in 
denial. 

Upon  the  issues  raised  by  these  pleadings,  respectively,  a  hear- 
ing was  had,  testimony  introduced,  oral  arguments  were  made, 
memorandum  briefs  were  submitted  to  the  Commission,  and  the 
matter  was  taken  under  advisement 

Considered  in  its  entirety,  the  problem  presented  to  the  Com- 
mission is  exceedingly  complex.  The  interests  represented  are 
varied,  and,  as  not  infrequently  happens,  appear  to  be  inluu^ 
monious,  if  not  irreconcilable.  Aside  from  the  apparent  neces^ 
sity  and  the  demands  of  the  complainants,  who  are  trustees  for 
the  creditors  of  the  Kansas  Natural  Gas  Company,  there  are  at 
least  two  general  classes  of  interests  to  be  recognized;  and,  so 
far  as  is  consistent  with  the  rights  of  the  other  and  of  complain- 
ants, each  should  be  considered  and  protected. 

The  company  produces  from  its  own  wells  a  part  of  the  gas 
used  by  its  customers,  but  by  far  the  greater  portion  of  that 
which  it  supplies  is  purchased.  It  transports  both  that  which  it 
produces  and  that  purchased,  through  its  pipe  lines,  to  the  boun- 
daries of  the  cities  supplied,  where  the  gas  is  usually  delivered  to 
a  local  distributing  company.  These  local  companies  constitute 
one  general  class,  interested  in  the  controversy,  of  whose  exis- 
tence and  claims  the  Commission  must  take  cognizance.  They 
differ  from  each  other  greatly  in  amount  of  investment  and  in 
comparative  efficiency,  but  all  serve  the  same  common  purpose  of 
receiving  the  gas  from  complainants  at  the  boundaries  of  the 
cities  to  be  supplied,  and  each,  through  its  own  plant  or  lines, 
distributing  it  to  the  consumer,  the  public.  Nearly  all  urge 
partial  compliance  with  the  petition  of  complainants,  but  they 
differ  much  in  their  views  regarding  the  character  and  extent  of 
the  relief  which  should  be  granted. 

The  gas  consumed  in  Kansas  is  used  mostly  for  household 
purposes, — for  cooking,  lighting,  and  heating.  A  comparatively 
small  proportion  is  used  for  industrial  purposes.  The  con- 
sumers, domestic  and  industrial,  constitute  the  second  general 
class  whose  interest  in  the  proper  solution  of  the  problem  before 
us  is  manifest 

[2]   Superficially,  the  interests  of  complainants  and  of  the 

distributing  companies  and  the  public  may  seem  to  clash,  but 
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fundamentally  the  most  enduring  interests  of  each  party  are 
the  common  interests  of  all.  It  is  very  far  from  being  of  any 
advantage  to  that  portion  of  the  public  who  "wish  to  use.so  clean 
and  desirable  a  fuel  as  gas  to  &x  the  retail  price  to  the  consumer 
so  low  as  to  prevent  that  extension  of  complainants^  lines,  which 
appears  to  be  necessary  to  enable  it  to  replenish  its  diminishing 
supply,  and  to  eflSciently  perform  its  proper  function  of  public 
service.  On  the  other  hand,  it  is  equally  subversive  of  the  inter- 
ests of  all  parties  to  raise  the  price  of  gas  to  the  consumer  so  high 
as  to  practically  prohibit  its  sale,  or  at  least  diminish,  under  the 
conditions  at  which  such  rate  would  be  applied,  the  revenues  re- 
ceived under  existing  rates.  This  would,  indeed,  be  'billing  the 
goose  that  lays  the  golden  egg."  A  rate  to  consumers  should,  if 
possible,  be  fixed  which  would  provide  for  complainants  the 
amount  of  revenue  reasonably  necessary  to  meet  its  needs,  and 
which  would  not  be  so  high  as  to  discourage  or  diminish  the  use 
of  natural  gas  as  a  fuel.  The  public  has  a  right  to  enjoy  the  use 
of  this  natural  product,  which  is  both  a  necessity  and  a  luxury, 
at  as  reasonable  a  rate  as  it  can  be  supplied,  taking  into  consider- 
ation all  the  surrounding  conditions  and  circumstances,  economic 
as  weU  as  financial. 

When,  however,  it  is  remembered  that  no  less  than  thirty-five 
cities  in  Kansas  are  served  by  complainants;  that  about  twenty- 
four  local  companies  distribute  the  gas  from  separate  plants  in 
and  through  these  several  cities;  that  diverse  conditions  obtain 
in  every  locality;  that  each  place  varies  more  or  less  from  all 
others  in  distance  from  the  source  of  supply;  that  a  failure  to 
pay  the  interest  and  annual  instalments  upon  the  bonded  debt  of 
the  company  may  result  in  a  foreclosure  of  the  mortgage  and  the 
sale  and  possible  junking  of  its  property ;  that  much  of  the  evi- 
dence submitted  was  expert  or  semiexpert  in  character ;  that  the 
rates  to  be  established,  if  any  change  is  made,  must  be  tentative 
and  experimental;  that  it  is  usually  impracticable  to  establish 
anything  in  the  nature  of  a  general  system  intended  to  cover  a 
multitude  of  somewhat  dissimilar  circumstances,  which  will 
operate  vnth  exact  fairness  to  all  concerned,  the  conviction  is 
almost  irresistible  that  a  general  schedule  of  rates  to  consumers, 

established  under  such  limitations,  must  be  at  best  only  a  reason- 
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able  appxoximation  to  justioe.  No  ideal  system  or  schedule  can 
be  f  onnulated  or  applied  under  such  conditions. 

[3]  Incidental  to  a  determination  of  the  main  question  pre- 
sented to  the  Commission,  it  becomes  necessary  to  consider 
several  collateral  matters  of  considerable,  if  not  of  vital,  import^ 
ance.  One  of  these  is  presented  by  an  exception  set  forth  in  the 
schedule  of  joint  rates  requested  by  complainant,  to  be  applied 
to  future  consumption  of  gas,  and  filed  as  an  amendment  to  the 
complaint  The  exception  affects  prices  to  distributing  com- 
panies serving  Moran,  Bronson,  and  Fort  Scott,  and  necessarily 
affects  prices  to  consumers  in  those  cities. 

In  the  schedule  of  rates  referred  to  occurs  the  following  para- 
graph : 

"The  service  for  Fort  Scott,  Moran,  and  Bronson,  Kansas, 
will  be  discontinued  except  deKvery  of  gas  at  the  gate  of  the  pipe 
line  of  the  Fort  Scott  &  Nevada  Light,  Heat,  Water,  &  Power 
Company  (called  Gunn  Pipe  Line),  at  or  near  Carlyle,  Kansas, 
at  the  flat  rate  of  18  cents  per  thousand  feet." 

The  effect  of  this,  if  allowed  by  the  Commission,  would  be  to 
place  the  consumers  of  gas  in  those  cities  upon  an  entirely  differ^ 
ent  basis  from  those  of  other  cities  served  by  the  complainants 
and  their  distributing  agencies.  The  Fort  Scott  Gas  &  Electric 
Company,  which  is  the  distributing  company  and  agency  of  the 
complainants  in  the  city  of  Fort  Scott,  protests  vehemently 
against  the  adoption  of  the  system  of  charging  a  flat  rate  for  gas 
delivered  at  Carlyle,  and  urges  that  it  is  a  manifest  discrimi- 
nation against  the  consumers  of  that  city,  as  well  as  of  those  at 
Moran  and  Bronson.  Those  cities  are  not  located  upon  or  near 
the  main  pipe  line  of  the  Kansas  Natural  Gas  Company. 

Several  years  ago  there  was  built  from  Carlyle,  in  Allen 
county,  through  or  near  Moran  and  Bronson,  to  Fort  Scott,  and 
subsequently  to  Nevada,  Missouri,  a  branch  pipe  line,  which  has 
had  several  owners,  but  which  is  now  owned  and  operated  by  the 
Fort  Scott  &  Nevada  Light,  Heat,  Water,  &  Power  Company. 
This  branch  line  is  familiarly  known  as  the  Gunn  Pipe  Line. 

As  a  reason  for  desiring  to  place  Fort  Scott,  Bronson,  and 
Moran  upon  a  different  footing  from  the  other  cities  of  the  state, 
the  complainants  urge  that  the  leakage  and  waste  of  gas  in  and 
from  the  Gunn  Pipe  Line  and  connected  distributing  systems  is 
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BO  great  as  to  Tender  servioe  in  the  usual  manner  prohibitive^  and 
that  the  only  fair  and  safe  way  under  which  it  can  furnish  gas 
to  the  cities  in  question  is  to  deliver  it  at  the  gateway  to  the  Gunn 
Pipe  Line  at  a  flat  rate  which  shall  be  reasonably  compensatory. 

Tn  support  of  this  contention  the  complainants  have  filed  a 
statement  of  gas  delivered  to  distributing  companies^  showing 
the  percentage  of  gain  or  loss  for  the  twelve  months  ending  Deo^ 
ember  31,  1914.  From  this  it  would  appear  that  during  the 
year  1914  there  was  delivered  to  the  Gunn  Pipe  Line  948,916 
thousand  cubic  feet  of  gas;  that  the  sales  reported  aggr^ated 
300,214  thousand  cubic  feet;  that  there  were  unaccounted  for 
648,702  thousand  feet,  showing  a  wastage,  leakage,  and  loss  in 
various  ways  of  68.37  per  cent  of  the  gas  delivered  to  the  Gunn 
Pipe  Lina 

Besides  the  three  Kansas  cities  above  enumerated,  gas  from 
this  pipe  line  is  supplied  to  Deerfleld  and  ITevada,  liifissouri. 
The  length  of  the  line  from  Carlyle  to  Fort  Scott  is  approxi- 
mately 39  miles. 

It  is  not  shown  where  this  leakage  and  waste  occurred ;  but  if 
a  proportionate  share  of  it  occurred  in  the  towns  under  con- 
sideration, and  was  the  fault  of  the  distributing  companies 
operating  in  those  towns,  then  such  a  condition  would  probably 
justify  the  action  requested  by  complainants.  It  appears  to 
be  conceded  that  much,  if  not  all,  of  the  unnecessary  waste 
occurs  in  consequence  of  the  bad  condition  of  the  Gunn 
Pipe  Line;  and  the  distributing  company  of  Fort  Scott 
insists,  and  we  think  properly  so,  that,  as  between  that  com- 
pany and  the  Kansas  Natural  Gas  Company,  it  is  the  duty  of  the 
Kansas  Natural  Gas  Company  to  keep  the  Gunn  Pipe  Line  in 
good  condition,  and  that  neither  the  Fort  Scott  Gas  &  Electric 
Company  (the  distributing  company)  nor  the  citizens  of  Fort 
Scott  should  be  penalieed  on  account  of  the  failure  of  the  Kansas 
Natural  Gas  Company  to  place  and  keep  the  Gunn  Pipe  Line 
in  proper  condition. 

On  March  13,  1907,  a  contract,  to  become  operative  April  1  of 
that  year  and  ext^ding  until  April  23,  1922,  was  entered  into 
between  the  Kaw  Gas  Company  (now  the  Kansas  Natural  Gas 
Company),  df  the  first  part,  the  Central  Gas  Company  (the 
Gunn  line),  of  the  second  part,  and  the  Fort  Scott  Gas  &  Elec- 
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trio  Company  (the  distributing  company),  of  the  third  part, 
which  had  for  its  general  purpose  the  supplying  of  gas  by  the 
Kansas  Natural  Gas  Company  to  the  Gunn  Pipe  Line,  the  c»n- 
veyance  of  that  gas  through  the  Gunn  Pipe  Line  to  the  Fort 
Scott  Gas  &  Electric  Company's  lines,  and  the  distribution  and 
sale  of  the  gas  to  consumers  by  the  distributing  company,  as  the 
agent  of  the  Kansas  Natural  Gas  Company.  This  contract  is 
quite  lengthy  and  embraces  many  provisions.  It  is  unnecessary 
to  consider  it  in  any  detail,  except  to  call  attention  to  that  por- 
tion of  it  which,  in  our  judgment,  controls  the  question  under 
immediate  consideration. 

The  first  provision  of  that  contract  reads  as  follows: 
"First,  the  Gas  Company  [Kansas  Natural  Gas  Company] 
covenants,  promises,  and  agrees  that  it  shall  and  will  go  over, 
inspect,  and  place  in  first-class  condition  the  present  pipe  line 
of  said  pipe  line  company  [the  Gunn  Pipe  Line],  consisting  of 
about  22  miles  of  8-inch  pipe  and  about  13  miles  of  6-inch  pipe 
line,  running  from  its  connection  with  the  pipe  of  the  Fort  Scott 
Gas  &  Electric  Company  to  the  western  end  of  said  pipe  line,  at 
or  near  the  Anderson-Finley  station  in  Allen  county,  Kansas, 
within  sixty  days  from  the  date  hereof,  the  cost  and  expense  of 
such  inspection,  repairing,  and  placing  said  pipe  line  in  first- 
class  condition  to  be  borne  by  and  paid  by  the  said  pipe-line  com- 
pany, and  after  said  line  has  been  placed  in  first-class  condition, 
at  the  cost  and  expense  of  said  pipe-line  company,  said  gas  com- 
pany is  to,  and  will,  at  its  own  proper  cost  and  expense,  keep  and 
maintain  said  pipe  line  in  good  condition  and  repair  during  the 
life  of  this  contract." 

The  14th  paragraph  of  the  contract  in  question  provides: 
''It  is  expressly  understood  and  agreed  that  the  title  to  the 
said  gas  shall  be  and  remain  in  the  said  gas  company  [the  Kan- 
sas Natural  Gas  Company]  until  sold  and  delivered  to  the  con- 
sumer; but,  as  between  the  parties  hereto,  the  point  of  delivery 
by  the  gas  company  to  the  party  of  the  third  part  [Fort  Scott 
Gas  &  Electric  Company]  shall  be  the  said  reducing  and  regulat- 
ing station  at  the  limits  of  the  said  city,  at  which  point  of 
delivery  the  party  of  the  third  part  accepts  the  same  and  agree? 
to  transport,   distribute  and  sell   the  same   to   the   consumer. 
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On  the  Ist  of  May,  1910,  another  contract  was  entered  into 
between  the  Kansas  Natural  Gas  Company,  the  Central  Gas 
Company,  and  W.  0,  Gunn.  The  provisions  of  this  contract 
were  to  be  operative  for  twenty  years.  It  will  be  observed  that 
the  Fort  Scott  Gas  &  Electric  Company  was  not  a  party  to  this 
contract,  and  this  company  does  not  appear  to  have  ever  in  any 
way  waived  its  rights  under  the  contract  of  March  13,  1907,  to 
have  gas  delivered  at  the  limits  of  Fort  Scott 

The  contract  between  the  Kansas  Natural  Gas  Company,  the 
Central  Gas  Company,  and  W.  0.  Gunn  is  a  very  lengthy  one, 
embracing  a  great  many  conditions  and  provisions,  and  it  is  un- 
necessary to  consider  it  at  any  length*  The  general  purpose, 
briefly  stated,  appears  to  have  been  the  extension  of  the  Gunn 
Pipe  Line  to  Nevada,  Missouri,  and  the  supply  and  sale  of  gas 
to  tributary  territory.  In  this  contract  it  is,  however,  provided 
that  ^^  •  •  the  Kansas  company  [Kansas  Natural  Gas  Com- 
pany] agrees  that  upon  any  breaks,  blowouts,  washouts,  or 
accidents  occurring  in  or  to  its  pipe-line  system,  or  Central  com- 
pany's line  [Gunn  Pipe  Line]  it  will  repair  the  same  with  all 
possible  rapidity  at  the  expense  of  the  Kansas  company,  and 
when  said  Central  company's  line  has  been  completed  as  required 
by  this  contract  the  Kansas  company,  at  its  own  cost  and  expense, 
will  keep  and  maintain  said  pipe  line  in  good  condition  and  re- 
pair during  the  life  of  this  contract." 

A  supplementary  contract  appears  to  have  been  subsequently 
made  between  some  of  the  parties,  touching  the  repair  of  the 
lines,  the  distribution  of  gas,  and,  perhaps,  some  other  inci- 
dental matters,  but  as  the  Fort  Scott  Gas  &  Electric  Company 
was  not  a  party  to  any  contract  except  that  under  date  of  March 
13,  1907,  it  ought  not,  in  equity,  be  prejudicially  affected  by 
agreements  to  which  it  was  not  a  party,  nor  should  it,  or  the 
citizens  served  by  it,  be  penalized  by  the  failure  of  the  Kansas 
Natural  Gas  Company  to  keep  the  pipe  line  between  Carlyle  and 
Fort  Scott  in  proper  condition,  as  provided  for  in  the  agreement 
from  which  we  have  quoted.  For  all  purposes  of  this  branch  of 
the  case,  the  Gimn  Pipe  Line  from  Carlyle  to  Fort  Scott  is  a 
portion  of  the  Kansas  Natural  Gas  Company's  pipe  lines. 

It  is  the  opinion  of  the  Commission  that  the  consumers  of  gas 
in  Fort  Scott,  Bronson,  and  Moran  should  receive  gas  in  the 
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accustomed  maimer,  at  the  same  rates  and  under  the  same  collec- 
tion rules  and  regulations  hitherto  in  force,  except  that  a  monthly 
minimum  charge  of  50  cents  should  be  made  to  each  consumer  of 
domestic  gas,  as  is  provided  in  the  case  of  other  cities. 

[4]  One  of  the  chief  points  of  difference  between  the  com- 
plainants and  most  of  the  local  distributing  companies  relates  to 
the  leakage  and  waste  of  gas  from  the  distributing  lines.  The 
eomplainants  claim  that  the  distributing  plants  and  lines  of 
many  of  the  local  companies  have  been  permitted  to  deteriorate 
to  such  an  extent  that  they  are  little  better  than  sieves,  from 
which  the  gas  is  permitted  to  escape  in  unduOi  unreasonable  and 
excessive  quantities. 

Under  the  agreements  existing  between  the  complainants  and 
distributing  companies,  the  only  gas  for  which  the  distributing 
companies  pay  the  Kansas  Natural  Gas  Company  is  that 
measured  through  the  consumers'  meters.  All  losses  due  to 
waste  or  leakage  from  the  distributing  companies*  lines  or  sys- 
tems, as  well  as  two  thirds  of  all  losses  from  uncollected  accounts 
for  gas,  have  been  borne  by  the  complainants.  It  will,  therefore, 
be  readily  seen  that  the  distributing  companies  have  had  very 
little  incentive  to  control,  by  proper  supervision  and  repair,  the 
waste  or  leakage  of  gas  from  their  lines.  It  mattered  little  or 
nothing,  from  a  financial  standpoint,  to  the  distributing  company 
how  much  gas  was  wasted.  The  loss  fell  upon  the  supplying 
company. 

The  evidence  before  the  Commission  shows  that  there  was 

delivered  by  complainants  in  the  year  1914  to  the  Elk  City 

Field  Line,  the  Coffeyville  Field  Line,  and  to  forty-five  citi^ 

and  towns  in  Kansas  and  Missouri,  approximately  20,912,906 

thousand  cubic  feet  of  gas;  that  sales  of  14,817,431  thousand 

cubic  feet  were  reported ;  that  there  was  a  loss  to  the  supplying 

company  of  6,095,475  thousand  cubic  feet ;  that  included  as  a 

part  of  that  loss  was  46,550  thousand  cubic  feet  of  so-called 

"free  gas"  furnished  to  sixteen  cities  and  towns  in  Kansas ;  and 

that  the  remainder  is  unaccounted  for,  except  that  a  portion  was 

consumed  by  complainants  in  the  operation  of  their  plant.    The 

contention  of  complainants  is  that,  of  all  the  gas  supplied  and 

delivered  by  them  in  the  year  1914,   about  20  per  cent  was 

wasted  and  lost  through  the  l.ines  of  the  distributing  companies. 
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It  is  conceded  by  all  parties  that  a  certain  amount  of  leakage 
and  waste  is  unavoidable.  The  respondent  distributing  com- 
panies, however,  contend  that  the  actual  loss  from  this  cause 
was  much  less  than  is  claimed  by  complainants.  It  is  asserted 
that  many  of  the  meters  placed  by  complainants  at  the  gateway 
to  the  distributing  lines  were  defective,  and  did  not  correctly 
and  properly  register  the  gas  which  passed  through  them;  and 
in  support  of  this  it  is  claimed  by  some  of  the  respondents  that 
check  meters  placed  in  the  cities'  lines  showed  that  the  amount 
of  gas  registered  by  complainants'  meters  was  not  actually  de- 
livered. 

Testimony  was  introduced  purporting  to  show  what  is  a 
reasonable  and  fair  waste  and  loss  from  and  through  the  dis- 
tributing systems.  The  evidence  convinces  the  Commission 
that  the  percentage  method  is  not,  in  many  respects,  either 
proper  or  scientific  in  adjusting  leakage  and  waste  through  a 
distributing  system.  We  believe  such  losses  should  be  com- 
puted according  to  a  formula  based  upon  the  length  and  carry- 
ing capacity  of  the  pipes  used  in  the  system,  and  reduced  to 
some  conunon  basis. 

It  was  claimed  by  intelligent  witnesses,  and,  indeed,  it  must 
be  apparent  to  the  ordinary  mind,  that  a  fair  and  reasonable 
percentage  allowed  for  waste  and  leakage  in  one  system  would 
not  be  su£5cient,  or  might  be  too  great,  in  another;  but  the 
length  of  time  required  for,  and  the  labor  incident  to,  obtain- 
ing the  necessary  data  for  a  scientific  adjustment  of  this  branch 
of  the  question,  precludes  our  adopting  at  present  any  basis 
more  accurate  than  a  percentage  system,  based  to  some  extent 
upon  the  annual  volume  of  gas  delivered  at  the  consumers' 
meters. 

Under  the  evidence  presented  to  the  Clommission  in  this  ap- 
plication, and  without  opportunity  to  investigate  and  consider 
in  a  scientific  maimer  the  condition  and  necessity  of  each  dis- 
tributing system  separately,  the  best  that  can  be  done  is  to  fix 
an  additional  percentage  to  be  delivered  for  leakage  and  waste 
which  shall  be  as  nearly  reasonable  as  appears  possible  under 
the  circumstances.  A  fair  percentage  of  the  gas  delivered  by 
complainants  to  the  distributing  companies  will  be  allowed, 
texutatively,  far  leakage  and  waste,  it  being  und^stood  that  if 
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experience  demoxiBtrates  that  this  percentage  is  too  great  it 
may  be  reduced  in  any  given  case,  upon  a  proper  showing  to 
the  Commission* 

The  lines  of  the  distributing  companies  appear  in  many  cases 
to  be  at  present  in  bad  condition,  and  it  would  seem  that  a  rea- 
sonable time  should  be  given  to  repair  them  and  put  them  in 
condition  to  conserve  the  gas  delivered. 

The  compan/s  statistics  show  that  usually,  thou^  not  always, 
the  highest  percentage  of  loss  is  suffered  through  those  distribut- 
ing systems  marketing  the  smallest  volume  of  gas.  It  is 
difficult,  however,  from  those  statistics  or  from  the  evidence  to 
draw  any  general  conclusions  on  this  subject 

[5]  The  Commission  believes  that,  tentatively,  and  until  a 
further  order  may  be  made,  the  distributing  companies  should 
be  divided  into  three  classes: 

First  All  distributing  companies  marketing  annually 
10,000,000  cubic  feet  of  gas  or  lees; 

Second.  Those  companies  marketing  annually  more  than 
10,000,000  cubic  feet,  and  not  exceeding  20,000,000  cubic  feet; 

Third.  Those  companies  marketing  annually  more  than 
20,000,000  cubic  feet 

To  each  of  the  companies  included  in  the  first  class  80  per 
cent  of  the  gas  delivered  will  be  allowed  to  cover  leakage  and 
waste;  to  each  of  those  indiMied  in  the  second  class  25  per  cent 
of  the  gas  delivered  will  be  allowed  for  that  purpose;  and  to 
each  of  those  embraced  in  the  third  class  20  per  cent  of  the  gas 
delivered  will  be  allowed  for  that  purpose. 

Upon  the  volume  of  domestic  gas  marketed  in  1914,  in  the 
territory  affected  by  the  proposed  advance,  the  average  percent- 
age which  we  have  allowed  for  leakage  and  waste  would  be  20.07, 
as  against  29.15  actual  percentage  of  loss  daimed  by  complain- 
ants upon  all  business  for  that  year. 

It  is,  however,  suggested  that  distributing  companies  should 
be  diligent  in  endeavoring  to  reduce  waste  and  loss  through 
their  lines  to  a  minimum ;  because,  as  has  been  stated,  the  Com- 
mission recognizes  the  use  of  the  percentage  system  as  un- 
scientific and  unsatisfactory,  and  because  its  present  use  is 
tentative  and  experimentaL 

While  settlements  should  be  made  montlily  in  the  usual  man- 
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ner,  adjustment  of  monthly  percentages  of  leakage  and  waste 
should  be  made  annually.  The  proportion  of  leakage  and  waste 
ia  much  greater  during  certain  seasons  than  during  others.  The 
percentage  of  loss  indicated  above  is  intended  to  be  an  average 
annual  allowance,  and,  therefore,  requiring  an  annual  adjust- 
ment between  the  complainants  and  the  distributing  companies, 
with  payment  of  any  balance  whicli  may  be  found  due  from 
either  party  to  the  other. 

Eut  the  leakage  and  waste  should  be  accurately  determined, 
or  as  nearly  so  as  is  reasonably  practicable.  Meters  of  an  ap- 
proved and  reliable  type  should  be  placed  at  or  near  the  intake 
of  every  distributing  system.  They  should  be  thoroughly  tested 
before  being  put  in,  and  should  again  be  tested  from  time  to 
time,  whenever  the  discrepancy  between  the  reading  of  such 
meters  and  the  accurate  reading  of  consumers'  meters  becomes  so 
marked  as  to  render  the  accuracy  or  efficiency  of  the  primary 
meter  questionable.  Moreover,  the  supplying  company  should 
test  its  meter  at  any  reasonable  time  when  requested  to  do  so  by 
the  distributing  company.  Indeed,  it  would  seem  the  part  of 
wisdom  and  prudence  for  the  distributing  company  itself  to  in- 
stall a  standard  meter  of  approved  type  on  its  line  before  dis- 
tributing any  of  the  gas,  in  order  to  check  and  compare  the 
result  as  shown  by  the  meter  of  the  supplying  company. 

[6]  In  this  connection  it  may  not  be  amiss  to  advert  to  the 
quality  of  gas  supplied,  and  to  be  supplied,  to  the  consumers  by 
the  complainants.  The  Commission,  upon  its  own  initiative, 
has  during  the  past  two  years  had  many  tests  made  of  the  gas 
supplied  by  the  Kansas  Natural  Gas  Company  and  its  receivers 
to  its  consumers  in  Kansas.  The  results  of  various  tests  made 
have  been  very  satisfactory.  The  heating  value  of  ordinary 
artificial  gas,  measured  by  the  approved  standard,  the  British 
thermal  unit,  is  from  550  to  600  B.  t.  u.  per  cubic  foot.  The 
result  of  the  tests  of  natural  gas  supplied  by  complainants  to 
the  public  in  Kansas  shows  that  such  natural  gas  averages  about 
960  B.  t  u.  per  cubic  foot,  which  is  a  very  efficient  standard. 

It  will  be  readily  seen  that  a  rate  fixed  for  gas  of  this  quality 
might  be  too  high  if  the  standard  were  materially  reduced.  The 
evidence  in  this  case  shows  that  in  certain  restricted  localities  in 
Kansas  natural  ^as  is  produced  having  a  heating  capacity  of 
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from  200  to  600  B.  t.  u.  per  cubic  foot  Indeed,  some  of  this 
gas  is  so  inferior  in  character  that  it  will  not  bfom  except  in 
conjunction  with  coal,  wood,  or  other  combustible  or  inflammable 
material.  Any  rate  established  by  this  Commission,  to  be  paid 
to  complainants  by  consumers  of  their  product,  is  predicated 
upon  maintaining  the  quality  of  gas  supplied  to  substantially  tfie 
same  standard  hitherto  maintained  by  the  Kansas  Natural  Gas 
Company  and  its  receivers  in  supplying  this  product. 

[7]  The  evidence  appears  to  show  that  certain  of  the  dis- 
tributing companies  are  carrying  on  their  business  at  a  financial 
loss.  The  Wyandotte  County  Gas  Company,  operating  in  Kan- 
sas City,  Kansas,  and  the  Consumers  Light,  Heat,  &  Power  Com- 
pany, operating  in  Topeka  and  Oakland,  are,  and  have  been  for 
some  time,  in  the  hands  of  receivers.  The  latter  company,  by 
its  receiver,  Mr.  Treleaven,  submitted  to  the  Commission  tables 
and  exhibits  tending  to  show  that  during  the  year  1913,  after 
paying  its  taxes  and  operating  expenses,  it  was  able  to  pay  only 
$37,889.71  upon  the  interest  on  its  bonded  indebtedness  of 
$50,000,  leaving  tmpaid  $12,110.29,  without  allowing  any- 
thing for  depreciation.  A  similar  calculation  for  1914  shows  a 
deficit  on  its  annual  interest  amounting  to  $22,242.34,  no  allow- 
ance being  made  in  that  year  for  depreciation.  The  plant  account 
is  annually  credited  with  $20,000  for  depreciation.  These 
figures,  if  correct,  indicate  a  net  loss  to  this  company  in  1913 
of  $32,110.29,  and  in  1914  of  $42,242.34.  Upon  the  hearing  it 
was  urged,  with  considerable  probability,  that  no  schedule  of 
flat  rates  for  gas  could  be  established  and  applied  which  would 
enable  this  company  to  meet  its  financial  obligations.  It  was 
claimed  that  the  economic  law  of  ^'diminishing  returns'*  would  so 
operate  in  case  of  a  horizontal  advance  in  the  price  to  consumers 
that  the  gains  by  reason  of  the  proposed  increased  price  per  unit 
would  be  more  than  counterbalanced  by  losses  due  to  diminishing 
quantities  marketed.  If  advances  in  the  price  per  unit  were  made 
in  any  reasonable  degree  commensurate  with  the  schedule  filed 
and  requested  by  complainants,  the  Commission  believes  the  re- 
sult would  be  disastrous  to  all  parties. 

In  the  oral  discussions  upon  the  bearing  of  tliis  phase  of  the 
matter  it  was  urged,  with  great  force,  that  what  is  known  as  a 
block  or  step  schedule  of  rates  should  be  made  effective.     It 
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appears  to  be  conceded  that  ipttural  gas  is  worth,  propoitioD- 
atelj;  very  much  more  per  luut  for  cooking  and  lighting  pur- 
poses than  for  heating,  and  the  claim  is  made  that,  therefore, 
a  higher  rate  should  be  charged  for  gas  used  for  cooking  and 
lighting  than  for  that  used  for  other  purposes. 

In  a  brief  filed  by  counsel  for  the  receiver  of  the  Consumers 
Light,  Heat,  &  Power  Co^Ipany,  and  for  its  bondholders,  after 
making  certain  preliminary  statements,  it  is  said :  ^' With  these 
facts  clearly  in  mind,  what  is  the  solution  of  the  present  em- 
barrassing situation  presented  by  the  evidence?  The  answer  is 
so  obvious  that  it  comes  without  suggestion.  It  is  that  a  sehedule 
of  rates  must  be  established  which  wiU  permit  the  use  of  gas  by 
the  public  for  all  purposes^  the  rates  based  upon  the  cost  of  the 
service  to  the  company  and  upon  the  value  of  the  service  to  the 
consumer,  taking  into  consideration  the  use  to  which  the  gas  is 
applied,  the  time  of  such  use,  and  the  quantity  demanded." 

Wheb,  during  oral  argument,  the  adoption  of  a  schedule  of 
rates  embodying  thia  principle  was  first  urged  upon  the  Com- 
mission, the  writer  was  impressed  with  its  feasibility  and  fairness, 
if  judiciously  and  not  arbitrarily  applied ;  but  his  colleagues  were 
strongly  of  the  opinion  that  a  schedule  so  framed  would  be  dis- 
criminatory. Their  view  appears  to  be  sustained  by  the  weight 
of  authority  on  the  subject.  While  in  the  brief  of  counsel  other 
grounds  of  classification  are  casually  mentioned,  yet  the  chief 
basis  relied  upon  in  the  oral  discussion  is  the  viilue  of  the  service 
to  the  consumer.  The  cost  per  unit  to  the  company  is  no  greater 
for  one  class  of  service  than  for  the  other. 

The  evidence  shows  that  the  fuel  supplied  for  heating  is  more 
uniformly  distributed  over  the  usual  hours  of  consumption  than 
is  that  supplied  for  cooking  and  lighting.  The  demand  for  gas 
used  for  cooking  is  generally  made  by  all  consumers  at  the  same 
hours  each  day,  giving  occasion  for  what  ia  denominated  the 
''peak  load"  in  the  company's  operations.  The  gas  used  for  this 
purpose  is  not  distributed  over  the  day,  but  this  extra  demand 
is  confined  to  three  comparatively  brief  periods  daily.  During 
these  periods,  however,  the  distributing  systems  are  in  the  winter 
season  taxed  to  their  capacity;  and  in  the  construction  of  the 
system  equipment  must  be  provided  for  carrying  this  ''peak  load" 
in  conjunction  with  the  gas  necest^ary  for  heating. 
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Considered  as  a  single  factor  in  rate  making,  the  time  tt 
which  gas  for  cooking  is  supplied  would  appear  to  demand  a 
classification  different  from,  and  higher  than,  that  applied  to 
gas  used  for  heating  purposes ;  but  the  time  of  its  use  is  only  one 
factor  in  the  problem. 

Whether  or  not  more  gas  is  used  annually  for  heating  than  for 
cooking  and  lighting  does  not  appear  from  the  evidence,  so  that 
the  factor  of  quantity  must  be  eliminated  from  consideration. 

Besides  the  element  of  time,  there  remains,  therefore,  as  a  basis 
for  the  requested  classification,  "the  value  of  the  service  to  the 
consumer,  taking  into  consideration  the  use  to  which  the  gas  is 
applied."  It  has  been  repeatedly  held  that  neither  the  value  of 
the  service  to  the  consumer  nor  the  use  to  which  the  commodity 
furnished  or  transported  is  applied  can  properly  be  made  a  basis 
of  rate  classification.  This  question  came  before  the  supreme 
court  of  Pennsylvania  in  1899,  in  the  case  of  Baily  v.  Fayette 
Gas-Fuel  Co.    In  the  syllabus  of  this  case  it  is  said: 

"A  company  incorporated  for  supplying  natural  gas  to  ais- 
tomers  for  heat  and  light,  which  is  a  quasi  public  corporation, 
cannot  discriminate  by  charging  more  for  gas  used  for  light- 
ing than  for  that  used  for  heating;  there  being  no  reason  there- 
for, except  that  it  is  worth  more  to  the  consumer  for  lighting, 
measured  by  what  he  would  have  to  pay  for  substitutes  for  such 
purposes.'' 

In  the  body  of  the  opinion  in  this  case  it  is  said: 

^'The  regulation  in  question  seeks  to  differentiate  the  price 
according  to  the  use  for  heating  or  for  light.  It  is  not 
claimed  that  there  is  any  difference  in  the  cost  of  the  product 
of  the  company,  the  expense  of  supplying  it  at  the  point  of  de- 
livery, or  its  value  to  the  company  in  the  increase  of  business 
or  other  ways.  .  .  .  The  real  argument  seeks  to  justify 
the  difference  in  price  solely  by  the  value  of  the  gas  to  the 
consumer  as  measured  by  what  he  would  have  to  pay  for  a 
substitute  for  one  purpose  or  the  other  if  he  could  not  get  the 
gas.  This  is  a  wholly  inadmissible  basis  of  discrimination." 
Baily  v.- Fayette  Gas-Fuel  Co.  193  Pa.  175,  44  Atl.  251. 

In  Postal  Cable  Telegraph  Company  v.  Cumberland  Telegraph 
&  Telephone  Company,  which  was  a  telephone  case,  the  same 
principle  was  applied.    Paragraph  3  of  the  syllabus  states: 
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^A  telephone  company  was  not  entitled  to  eharge  a  tel^aph 
company  a  greater  rate  for  service  than  it  charged  other  business 
houses  for  similar  service,  because  the  telegraph  company  de- 
rived a  greater  profit  from  the  use  of  its  telephone  in  the  receipt 
and  delivery  of  telegraph  messages,  since  the  rates  chargeable  by 
the  telephone  company  depend  on  the  character  of  its  service 
rendered,  and  not  on  the  value  of  the  service  to  the  customer.'^ 

In  the  body  of  the  opinion  it  is  said: 

^^t  is  clear  that  a  greater  charge  is  not  justified  against  the 
telegraph  company  merely  on  account  of  the  greater  profit  which 
it  may  receive  from  the  telephone  service  than  other  business 
patrons.  To  consider,  as  an  element  entering  into  the  proper 
charge  for  service  performed  by  a  common  carrier,  the  financial 
value  of  such  service  to  the  customer,  irrespective  of  the  nature 
of  the  service  rendered  by  the  carrier,  would  manifestly  be  to 
introduce  an  entirely  new  basis  of  r^ulating  its  rates  of  service, 
directly  violative  of  the  fundamental  rule  that  they  are  to  depend 
upon  the  character  of  the  service  rendered,  and  one  which  cannot 
be  supported  either  upon  principle  or  authority/'  Postal  Cable 
Teleg.  Co.  v.  Cumberland  Teleph.  &  Teleg.  Co.  177  Fed.  726. 

The  same  principle  has  been  applied  by  the  Interstate  Com- 
merce Commission  in  transportation  matters: 

^'This  Commission  has  always  held  that  it  is  improper  for 
the  carriers  to  base  their  charges  upon  the  use  to  which  a  com- 
modity may  be  put,  and  while  the  statements  and  aiguments 
presented  by  the  defendants  are  persuasive,  they  do  not  convince 
the  Commission  that  our  position  heretofore  taken  in  this  regard 
should  be  changed."  Anaconda  Copper  Min.  Co.  v.  Chicago  & 
E.  R-  Co.  19  Inters.  Com.  Eep.  596. 

'^The  rule  is  well  established  that  a  rate  cannot  be  based  upon 
the  use  to  which  the  commodity  is  to  be  devoted ;  neither  can  a 
rate  be  confined  in  its  terms  or  application  to  an  individual  or 
a  class ;  it  must  be  open  to  all  shippers  alike."  Virginia-Carolina 
Chemical  Co*  v.  Atlantic  Coast  Line  R  Co.  22  Inters.  Com.  £ep. 
397. 

[8]  Applications  were  made  by  parties  using  gas  for  the 

operation  of  gas  engines  during  ordinary  industrial  hours  and 

seasons,  having  for  their  purpose  the  retention  of  existing  rates 

if  gas  charges  for  domestic  purposes  should  be  advanced.    What 
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has  been  said  regarding  the  inadmissibility  of  the  purpose  for 
which  the  fuel  is  used,  as  a  basis  upon  which  to  predicate  a 
classification  or  rate,  applies  equally  to  gas  used  in  the  operation 
of  gas  engines. 

[9]  It  may,  however,  well  be  the  case  that  if  the  use  to  which 
a  commodity  is  applied  calls  for  its  delivery  to  some  consumers 
at  a  substantially  different  season  and  under  materially  and 
manifestly  different  conditions  from  those  at  and  under  which 
the  same  commodity  is  delivered  to  other  consumers,  such  a 
diversity  in  time  and  condition  might  furnish  a  sound  and  proper 
basis  for  a  classification  of  the  service. 

A  very  pertinent  illustration  of  the  application  of  such  a  basis 
is  furnished  by  the  existing  schedule  of  rates  of  ccmiplainants. 
^'Boiler  gas"  is  sold  at  12|  cents  per  thousand  cubic  feet,  not 
because  it  is  used  for  heating  boilers,  but  because  it  can  be,  and 
is,  supplied  during  the  summer,  when  the  minimum  load  is  being 
carried  by  complainants'  pipe  lines,  when  it  can  be  transported 
without  interference  with  the  other  business  of  complainants,  and 
when  the  carrying  system  would  otherwise  be  partly  idle.  A 
classification  or  rate  based  upon  the  fact  alone  that  the  gas  is  used 
for  heating  boilers  could,  probably,  not  be  defended  or  sustained. 

Touching  the  matter  of  furnishing  boiler  gas,  the  Commission 
holds  that  it  is  the  imperative  duty  of  the  complainants  to  fu^ 
nish,  so  far  as  able,  a  sufficient  supply  of  gas  for  all  industrial 
purposes  during  the  season  when  it  will  not  interfere  with  or  in 
any  way  lessen  domestic  consumption.  This  fuel  should  be  fur- 
nished, without  discrimination,  to  consuix^ers  in  all  cities  desiring 
it. 

True,  the  profit  to  the  complainants  on  the  sale  of  industrial 
gas  will,  possibly,  be  smaU;  but  the  price  fixed  by  the  Comr 
mission  in  its  former  order  (12^  cents  per  thousand  cubic 
feet)  is  probably  as  high  as  can  be  paid  for  it  in  competition  with 
other  classes  of  industrial  fuel,  and  its  use  should  not  be  dsEoied 
and  abandoned  merely  because  the  company  may  not  be  able  to 
make  as  great  a  profit  upon  the  traffic  as  seems  desirable. 

Morever,  the  distributing  companies  serving  cities  in  some 
parts  of  the  territory  probably  need  financial  assistance  to  an 
equal  degree  with  complainants.  The  success  of  the  entire  bosi' 
ness  depends  almost  as  much  upon  the  reasonable  remuneration 
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ol  the  distributing  oompanies  as  upon  the  financial  pTosperitj  of 
the  supplying  company.  The  distributing  companies  need  the 
added  revenue  which  would  be  obtained  by  supplying  industrial 
gas  to  consumers  during  the  spring  and  summer  seasons,  when 
their  lines  are  comparatively  idle. 

With  the  ability  to  reach  new  sources  of  supply,  which  will 
be  provided  for,  it  will  devolve  upon  complainants  to  furnish 
industrial  fuel,  without  discrimination,  to  all  who  request  it,  at 
seasons  when  it  will  not  interfere  with  the  consumption  of  gas  for 
domestic  uses. 

[10,  11]  The  companies  distributing  natural  gas  in  many  of 
the  respondent  cities  are  conducting  their  business  under  the  pro- 
visions of  franchise  ordinances,  whereby  the  usual  right  to  lay 
mains  in  the  streets,  alleys,  and  other  public  places  is  granted.  In 
such  ordinances  it  is  in  most  cases  provided  that,  in  consideration 
of  the  grant,  the  grantee  or  his  assigns  shall,  during  the  con- 
tinuance of  the  franchise,  furnish  gas  to  the  city  for  certain  speci- 
fied purposes. 

Ordinance  No.  140  of  the  cily  of  Columbus,  which  is  "an 
ordinance  authorizing  the  American  Gas  Oompany,  its  successors, 
and  assigns,  to  construct,  acquire,  operate,  and  maintain  gas 
works,  mains,  and  appurtenances  in  the  streets,  roads,  alleys, 
and  public  grounds  of  tfie  city  of  Columbus,  Kansas,  for  the 
purpose  of  supplying  natural  or  manufactured  gas  to  the  city 
and  citizens  thereof,  and  defining  the  rights,  privileges,  and 
powers  thereunder,^'  provides:  "As  long  as  natural  gas  is  fur- 
nished and  sold  to  the  inhabitants  of  the  said  city  of  Columbus 
under  this  franchise,  said  grantee  shall,  in  consideration  of  this 
grant,  furnish  free  to  the  city  of  Columbus  natural  gas  for  light 
and  heat  in  the  city  hall,  council  room,  and  all  city  public  build- 
ingB.     .     .     ." 

Ordinance  No.  61  of  the  city  of  Thayer,  which  is  an  ordinance 
for  substantially  similar  purposes,  provides: 

"Section  7.  For  and  in  consideration  of  the  rights,  privileges, 
and  franchises  hereby  granted  by  said  city  of  Thayer,  said  O.  A. 
Evans  shall  furnish,  free,  gas  used  by  said  city  in  its  council 
chamber  and  hose  house,  not  to  exceed  one  stove  and  two  Wels- 
bach  lights  or  6-foot  tips.'' 
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Substantially  similar  profvisions  are  found  in  the  franchi-se 
ordinance  of  other  cities. 

Is  the  provision  requiring  the  famishing  of  so-called  "free 
gas/'  in  consideration  for  the  grant  made  in  the  ordinance^  a 
contract  protected  against  impairment  by  the  provisions  of  §  10 
of  the  Federal  Constitution  ?  Was  the  city  council,  in  embody- 
ing that  provision  in  the  ordinance,  acting  only  in  its  contractual 
capacity  i  Or  was  it,  in  so  doing,  acting  in  its  legislative  or  govern- 
mental capacity  ?  Which  function,  legislative  or  proprietary,  was 
the  council  performing  in  the  enactment  of  this  feature  of  the 
ordinance  f  Upon  the  proper  answer  to  these  questions  depends 
the  power,  or  lack  of  power,  of  this  Commission  to  prohibit  the 
furnishing  of  gas  to  these  cities  at  any  rate  other  than,  or  different 
from,  that  at  which  it  is  furnished  to  other  customers. 

The  authorities  upon  this  question  are  far  from  being  uni- 
form, and  lack  of  space  forbids  any  extended  quotation  from  or 
comment  upon  the  decisions. 

The  majority  of  the  Commission  is  of  the  opinion  that  the 
furnishing  of  so-called  "free  gas"  to  the  cities,  though  in  com- 
pliance with  the  terms  of  the  ordinances,  is  a  species  of  patent 
discrimination  against  those  consumers  who  are  required  to  pay 
scheduled  prices.  The  furnishing  of  gas  under  such  conditions 
certainly  compels  those  consumers  who  pay  stated  prices  to  bear 
a  public  burden  which  should  equitably  be  borne  by  all  the  tax- 
payers of  the  city.  The  price  of  the  gas  consumed  by  the  city 
is  paid  by  those  only  who  use  gas  in  the  city  and  pay  for  it  at 
certain  rates.  The  burden  of  taxation  is,  thus,  unequally  im- 
posed. 

Again,  the  furnishing  of  gas  in  any  quantity,  under  the 
terms  of  the  ordinances  in  question,  is  so  intimately  connected 
with  the  rate  making  for  the  city  that  it  seems  impracticable  in 
such  cases  to  consider  the  rate  question  except  in  connection  with 
the  question  of  free  gas.  The  raising  or  lowering  of  a  rate  may 
depend  upon  the  quantity  of  such  free  gas  supplied  to  the  city. 

As  the  change  and  establishment  of  rates  is  undoubtedly  a 
legislative  or  governmental  function,  and  in  no  way  proprietary 
in  its  character,  a  majority  of  the  Commission  entertains  the 
view  that  the  ordinances  in  question  do  not  control  its  action. 
The  supplying  of  gas  to  any  city  by  complainants,  or  by  any 
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distributing  company,  upon  tenns  or  at  prioes  other  than  giTen 
and  charged  to  the  consumkig  public,  is  diBcriminatory  and 
ehould  be  promptly  discontinued* 

In  support  of  these  views  we  desire  to  cite  briefly  what  are 
regarded  as  controlling  authorities: 

'^Before  this  court  can  be  asked  to  determine  whether  a  statute 
has  impaired  the  obligation  of  a  contract,  it  should  appear  that 
there  was  a  legal  eontraet  subject  to  impairment;  a  contract 
which  is  tiltra  vires  of  a  corporation,  or  subject  to  the  will  of  the 
l^slature,  cannot  be  impaired  by  subsequent  legislation."  New 
Orleans  v.  New  Orleans  Waterworks  Co.  142  U,  S.  79,  36  L.  ed. 
943, 12  Sup.  Ct  Eep.  142,  4th  section  of  syllabus. 

In  the  body  of  the  opinion  in  that  case,  citing  from  East 
Hartford  v.  Hartford  Bridge  Co.  10  How,  611,  683,  634,  18 
L.  ed.  618,  627,  528,  it  is  said :  ^^It  was  claimed  by  the  town  that 
the  state  had  impaired  the  obligation  of  its  contract ;  but  it  was 
held  that  %e  parties  to  this  grant  did  not,  by  their  charter,  stand 
in  the  attitude  towards  each  other  of  making  a  contract  by  it  such 
as  contemplated  in  the  constitution,  and  as  could  not  be  modified 
by  subsequent  legislation.  The  legislature  was  acting  here  on  the 
one  part,  and  public  municipal  and  political  corporations  on  the 
other.  .  .  .  The  grantees  likewise,  the  towns  being  mere 
organizations  for  public  purposes,  were  liable  to  have  their  public 
powers,  ri^ts,  and  duties  modified  or  abolished  at  any  moment 
by  the  legislature.  .  .  .  Hence,  generally,  the  doings  be- 
tween them  and  the  legislature  are  in  the  nature  of  legislation 
rather  than  compact,  and  subject  to  all  the  legislative  conditions 
just  named,  and,  therefore,  to  be  considered  as  not  violated  by 
subsequent  legislative  changes*'  ** 

In  Worcester  v.  Worcester  Consol.  Street  R  Co.  196  U.  S. 
639,  49  L.  ed.  691,  26  Sup.  Ct  Rep.  827,  it  appeared  that  the 
railway  company  had  obtained  from  the  board  of  aldermen  or 
selectmen  of  the  city  authority  to  construct  and  operate  a  street 
railway  in  the  city  of  Worcester,  Massachusetts;  that  the  law 
then  in  effect  provided  that  block  paving  should  be  laid  and  main- 
tained between  the  rails  of  the  track  and  for  a  distance  of  18 
inches  outside  of  the  rails  for  the  entire  distance  covered  by  the 
location ;  that  subsequently  the  law  was  changed  and  a  provision 
was  made  for  a  somewhat  different  system  of  taxation ;  that  the 
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city  sought  to  compel  the  railway  company  to  repair  and  main-  ' 
tain  the  surface  of  the  streets  as  provided  for  by  the  law  in  force  I 
when  the  locations  were  given  and  accepted.  I 

In  discussing  this  question  the  court  said :  ^'If  these  re6tri^  I 
tions  or  conditions  are  to  be  regarded  as  a  contract,  we  think  the  ! 
legislature  would  have  the  same  right  to  terminate  it,  with  the  ' 
consent  of  the  railroad  company,  that  the  city  itself  would  have. 
These  restrictions  and  conditions  were  of  a  public  nature,  im- 
posed as  a  means  of  collecting  from  the  railroad  company  part,  or 
possibly  the  whole,  of  the  expenses  of  paving  or  repaving  the 
streets  in  which  the  tracks  were  laid,  and  that  method  of  collection 
did  not  become  an  absolute  property  right  in  favor  of  the  city, 
as  against  the  rights  of  the  legislature  to  alter  or  aboliah  it,  or 
substitute  some  other  method  with  the  consent  of  the  company, 
even  though,  as  to  the  company  itself ,  there  might  be  a  contract 
not  alterable  except  with  its  consent.  If  this  contention  of  the 
city  were  held  valid  it  would  very  largely  diminish  the  right  of 
the  legislature  to  deal  with  its  creature  in  public  matters  in  a 
manner  which  the  legislature  might  regard  as  for  the  public  wel- 
fare. In  Springfield  v.  Springfield  Street  R.  Co.  182  Mass.  41, 
64  N.  E.  577,  this  question  was  before  the  supreme  judicial 
court  of  Massachusetts,  and  the  contention  of  the  city,  to  the 
same  effect  as  the  plaintiff  in  error  contends  in  this  case,  was 
overruled.  It  was  therein  held  that  the  city  acted  in  behalf  of 
the  public  in  regard  to  these  extensions  of  locations,  and  that 
the  legislature  had  the  right  to  modify  or  abrogate  the  condi- 
tions on  which  the  locations  in  the  streets  and  public  ways  had 
been  granted,  after  such  conditions  had  been  originally  im- 
posed by  it.  The  case  at  bar  was  decided  at  the  same  time  as 
the  Springfield  Case,  and  the  proposition  that  the  legislature  had 
the  power  to  free  the  company  from  obligations  imposed  upon 
it  by  the  conditions  in  the  grant  of  the  extended  locations  was 
adhered  to,  and  the  Springfield  Case  cited  as  authority  for  the 
same.    We  concur  in  that  view.'* 

The  suprane  court  of  New  Jersey  has  very  recently  had  this 
identical  question  before  it  The  city  of  Plainfield  had,  by  or- 
dinance and  contract,  given  to  the  gas  and  electric  light  com- 
pany authority  to  place  and  maintain  poles  and  wires  for  the 
distribution  of  electrieity  in  the  streets  and  alleys  of  the  city, 
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and  in  the  contraet  it  waa  agreed  as  follows:  ^^The  company 
agrees  and  covenants  to  and  with  the  city  that  the  company,  its 
successors,  or  assigns  will  at  all  times  hereafter,  while  said  c(Hn- 
pany,  its  successors,  or  assigns  shall  continue  to  use  any  of  the 
streets  of  the  city  or  any  of  the  subways  thereof,  light  by  eleo- 
tricity,  free  of  charge,  certain  municipal  buildings,  offices,  and 
rooms  owned  or  occupied  by  the  city  officers^  or  that  may  here- 
after be  owned  or  occupied  for  city  purposes." 

It  appeared  that  for  fifteen  years  the  ccHupany  and  its  suc- 
cessor had  carried  out  the  terms  of  this  contract;  that  in  1914 
it  discontinued  furnishing  free  lighting  for  the  public  buildings ; 
that  the  Board  of  Public  Utility  Commissioners  of  Plainfield, 
after  a  hearing,  made  an  order  directing  the  company  to  furnish, 
free  of  charge  to  the  city,  such  service  as  the  agreement  provided ; 
that  upon  a  proceeding  to  set  aside  the  order  of  the  Board  of 
Public  Utility  Commissioners,  the  supreme  court  held,  in  sub- 
stance^  tiiat  under  the  Public  Utilities  act  of  New  Jersey  of 
1911  the  provision  of  the  contract  was  discriminatory. 

The  following  is  the  syllabus: 

"The  New  Jersey  Public  Utilities  statute,  §  18,  subdiv.  "d" 
(Public  Laws  1911,  page  381),  forbidding  the  making  or  giving 
of  any  undue  or  unreasonable  preference  to  any  corporation  or 
locality,  has  the  efiPect  of  relieving  an  electric  company  from  the 
performance  of  its  contract,  previously  made,  to  furnish  light  in 
certain  municipal  buildings  and  offices  free  of  charge,  although 
such  contract  was  lawful  when  executed*  A  contract  whereby 
an  electric  utility  agreed  to  light  certain  municipal  buildings  and 
offices  free  of  charge  shows  upon  its  face,  without  any  extensive 
[extrinsic  {]  evidence,  that  it  gives  to  the  city  an  undue  and  un- 
reasonable preference  or  advantage  ^thin  the  inhibition  of  the 
New  Jersey  Public  Utility  act"  Public  Service  Electric  Co.  v. 
Public  Utility  Comrs.  N.  J.  L.  — ,  P.  U.  K.  1915C,  229,  93 
Atl.  707. 

See  also  Kenosha  v.  Kenosha  Home  Teleph.  Co.  149  Wis.  338, 
135  N.  W.  848. 

While  agreeing,  as  a  general  proposition^  with  the  views  of 
his  colleagues,  to  the  effect  that  any  measure  of  free  service  is 
a  patent  discrimination,  is  obnoxious  to  fair  dealing,  and  should 
be  discountenanced  and  prohibited,  the  writer  is  strongly  of  the 
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opinion  that  the  principle  invoked  oannot  properlj  be  applied  to 
the  facts  surrounding  the  phase  of  the  matter  under  immediate 
consideration.  He  therefore  desires  to  express  his  dissent  from 
the  conclusion  reached  on  this  branch  of  the  case.  To  attempt  to 
set  forth  the  grounds  upon  which  he  bases  his  dissent  would 
answet  no  useful  purpose. 

[12]  In  the  schedule  of  rates  filed,  provision  is  made  for  a 
monthly  minimum  charge*  In  most  of  the  cities  in  Kansas 
served  by  complainants,  no  minimum  rate  for  gas  has  heretofore 
been  charged  or  collected.  In  any  system  of  rates  for  measured 
service  provided  by  a  public  utility  of  this  type,  the  Oommission 
is  of  opinion  that  an  equitable  minimum  monthly  charge  should 
be  provided  for  and  paid.  The  reason  for  such  provision  is  so 
apparent  that  it  is  not  necessary  to  do  more  than  refer  to  it  in 
a  general  way.  Whether  the  demand  for  service  by  an  individual 
consimier  may  be  great  or  small  during  a  given  period,  the  utility 
must  hold  itself  at  all  times  ready  to  furnish  the  service  in  a 
reasonable  manner  and  to  a  reasonable  extent.  This  prepared- 
ness, this  readiness  to  serve,  is  worth  something  to  the  consumer, 
whether  he  makes  a  request  for  the  service  or  not.  He  may 
not  use  any  gas  for  a  month,  but  complainants  and  the  distribute 
ing  system  are  expected  to  stand  ready  to  serve  him.  He  should, 
by  every  principle  of  equity,  be  held  bound  to  render  a  fair  re- 
turn. The  utilities  have  invested  large  sums  in  the  equipment 
necessary  to  render  the  service,  whether  demanded  or  not,  during 
any  specified  period;  and  the  consumer  should,  whether  he  de- 
mands the  service  or  not,  be  required  to  bear  a.  portion  of  this 
burden. 

[13]  Complainants  desire  that  the  collections  on  account  of 
minimum  monthly  charges  be  retained  in  full  by  the  respective 
distributing  companies ;  and  the  Commission  believes  this  to  be 
equitable,  as  the  greater  part  of  the  burden  of  readiness  to  serve 
falls  upon  these  companies.  For  this  and  other  reasons,  it  is 
believed  that  the  minimtmi  charge  should  be  uniform  througb 
out  the  territory  served,  and  that  each  consumer  should  be  re- 
quired to  pay  a  minimum  monthly  charge  of  60  cents.  Of 
course,  as  appears  to  be  the  universal  custom  in  such  cases,  wAen 
the  charge  for  the  volume  of  gas  consumed  during  the  month, 
computed  at  the  standard  rate,  equals  or  exceeds  the  minimum 
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charge,  then  the  minimuin  charge  becomes  thereby  automatically 
absorbed  in  the  customary  one. 

[14]  We  desire  at  this  point  to  quote  from  the  creditors'  agree- 
ment, pages  8  and  4: 

".  .  .  All  parties  hereto  and  interveners  herein,  including 
the  lienholders,  creditors,  and  stockholders,  the  state  of  Kansas, 
and  the  receivers,  agree  that  the  business  in  which  the  properties 
involved  in  this  suit,  and  the  custody  of  this  court,  are  used,  to 
wit,  the  production,  transportation,  and  sale  of  natural  gas,  is 
a  public-utility  business  of  an  extra  hazardous  and  temporary 
character ;  that  the  return  of  the  capital  invested  in  said  business 
and  properties,  with  interest,  must  be  provided  during  the  life 
expectancy  of  the  business;  that  the  life  expectancy,  in  the 
opinion  of  experts  of  said  business,  as  it  now  exists,  is  not  exceed- 
ing six  years ;  that  creditors  and  lien  holders  against  the  property 
devoted  to  public  use  in  said  business  consent  to  the  deferring 
of  their  right  to  foreclose  and  assert  their  several  claims  against 
said  property,  legal  and  equitable,  and  to  have  execution  there- 
for, only  upon  the  condition  that  their  said  investments  and 
claims  be  returned,  with  interest,  within  said  six-year  period, 
or  so  much  thereof  as  will  properly  secure  the  return  of  the 
balance.    •     .     /' 

The  estimate  of  revenue  necessary  for  the  six-year  period 
ending  December  81,  1920,  prepared  and  submitted  by  com- 
plainants, is  predicated  upon  the  assumption  that  the  entire  in- 
debtedness of  the  company  should  be  absorbed  by  net  earnings 
within  that  time,  and  the  property  then  returned  to  the  stock- 
holders, free  from  all  liens  or  charges.  We  do  not  understand 
the  creditors'  agreement  to  mean  this,  nor  do  we  understand  it 
to  be  demanded  by  the  equities  involved.  The  actual  bona  fide 
investment  in  complainants'  property  should  be  protected;  and 
the  payment  of  the  indebtedness  should,  if  reasonably  possible, 
be  provided  for  from  the  earnings  of  the  property  and  from  its 
salvage  value  at  the  end  of  the  six-year  period.  The  public 
should  not  be  required  to  pay  rates  higher  than  appears  to  be 
necessary  to  accomplish  this  general  result  Indeed,  as  has  been 
already  indicated,  rates  established  upon  a  higher  plane  would 
probably  defeat  the  purpose  of  the  advance. 

In  this  connection,  attention  is  called  to  the  concluding  por^ 
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Hon  of  the  quotation  wMch  we  have  made  fxom  the  crediton' 
agreement,  in  which  all  that  is  provided  for  in  relation  to  the 
creditors  is  that  their  said  investments  and  claims  be  returned, 
with  interest,  within  said  six-year  period,  or  so  much  thereof  as 
will  properly  secure  the  return  of  the  balance. 

It  will  be  observed  that  in  this  agreement  the  life  expectancy 
of  the  plant  of  the  Kansas  Natural  Gas  Company  ia  estimated 
at  six  years.  Whether  or  not  that  estimate  is  correct,  this  Com- 
mission has  no  means  of  knowing.  The  entire  business  is  so 
speculative  in  character,  the  extent  of  the  supply  is  so  uncertain, 
the  other  factors  entering  into  the  problem  are  so  numerous,  so 
indefinite,  and  so  intangible,  that  nothing  more  than  a  rude 
approximation  of  the  amortization  period  of  complainants'  sys- 
tem can  be  made.  We  have,  therefore,  adopted,  for  present 
purposes,  the  estimate  of  the  life  expectancy  of  the  plant  made 
by  those  who  prepared  the  creditors'  agreement. 

Believing  that  the  first  step  in  the  preparation  of  a  proper 
budget  for  the  six-year  period  is  to  ascertain  the  fair  salvage 
value  of  the  Kansas  Natural  Oas  Company's  plant  (which  in- 
cludes, of  course,  the  plants  of  the  Kansas  City  Pipe  Line  Com- 
pany and  the  Mamd^  Mining  Company)  at  the  end  of  that 
time,  the  Conmiission  has  caused  this  to  be  done  by  its  engineer. 
The  computation  was  based  upon  data  furnished  by  the  company, 
and  we  find  that  at  the  end  of  the  period  in  question  the  main 
plant  of  the  complainants  will  be  worth  15  per  cent  of  its  repro- 
duction cost 

In  the  reproduction  cost,  as  estimated,  are  included : 

Warehouse  stock $299,260.87 

Gas   leaseholds    » 1,126,359.34 

Gas  welU   656,968.65 

The  warehouse  stock  must  be  keep  practically  intact,  if  not 
added  to,  during  the  period  under  consideration. 

To  the  15  per  cent  of  the  reproduction  cost  of  the  main  plant 
must  be  added,  therefore,  $299,260.87.  Besides  its  main  plant 
complainants  also  own  the  Independence  and  Joplin  distributing 
systems. 

If  the  supply  of  natural  gas  available  to  complainants  be- 
comes exhausted  in  six  years,  those  systems  will  be  valuable  for 
the  distribution  of  the  artificial  product  and  of  natural  gas  obtain- 
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able  from  other  sources;  and  the  value  will  be  much  greater 
proportionately  than  on  the  principal  system.  The  value  of  the 
Independence  plant  at  the  end  of  the  period  is  fixed  at  $54,000 ; 
that  of  the  Joplin  plant  at  $188,000.  There  are  also  supply 
lines  to  Independence  and  Elk  City,  the  salvage  value  of  which 
is  fixed  at  $5,000  and  $3,700,  respectively. 

In  addition  to  these  properties,  the  company  owns  some  oil 
properties  of  small  value;  but  as  its  gas  and  oil  properties, 
though  carried  on  its  books  at  comparatively  large  amounts, 
are  of  indeterminable  and  speculative  value;  as  the  Commis- 
sion has  refused  to  consider  them  as  constituting  a  proper  ele- 
m«it  of  value  for  rate-making  purposes,  and  as  they  may  be, 
comparatively,  exhausted  before  the  end  of  the  period  under 
consideration,  the  Commission  deems  it  unfair  to  attribute  any 
salvage  value  to  them.  The  salvage  value  account  on  Decem- 
ber 31, 1920,  would,  therefore,  stand: 

Reproduction  new,  of  main  plant $13,869,189.99 

Deduct  warehouse  stock  $299,260.87 

Deduct  gas  leaseholds  1,126,359.34 

Deduct  gas  wells   656,968.65 

Total  deductions 2,082,588.86 

$11,786,601.13 

This  leaves  $11,786,601.13  as  a  basis  for  valuation. 

15  per  cent  of  $11,786,601.13 $1,767,990.17 

Add  warehouse   stock    299,260.87 

Add  Independence  plant  54,000.00 

Add  JopUn  plant   188,000.00 

Add  Independence  supply  line 5,000.00 

Add  Elk  City  supply  line 3,700.00 

Total  salvage  value  $2,317,951.04 

The  Commission  is  of  the  opinion  that  this  salvage  value  may 
be  safely  calculated  upon  to  absorb  the  principal  of  the  com- 
pany's second-mortgage  bonds,  $1,700,250,  at  the  end  of  this 
arbitrary  six-year  period,  if  all  necessary  charges,  taxes,  and 
operating  expenses  as  well  as  the  liquidation  of  all  first-mortgage 
indebtedness  and  the  interest  on  the  second-mortgage  indebted- 
ness is  provided  for  by  revenue  accuring  during  that  time. 

We  therefore  predicate  our  estimates  upon  the  necessity  of 
paying  off  by  December  31, 1920,  the  first-mortgage  bonds,  the  in- 
terest thereon,  the  interest  annually  upon  the  second-mortgage 
P.U.B.1915E.  51 
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indebtedness,  and  all  neceasaiy  charges^  taxes,  and  operating  ex-     I 

penses.     The  estimate  of  the  amount  necessary  to  meet  charges,     ' 

taxes,  and  operating  expenses  is  taken  from  complainants'  exhibit     ' 

B,  and  is  allowed  substantially  as  requested.     The  estimate  of 

sums  necessary  to  absorb  the  existing  first-mortgage  indebtedness 

and  pay  the  interest  on  the  second-mortgage  bonds  is,  of  course,  a 

simple  mathematical  calculation,  the  data  being  obtained  from 

complainants'  exhibit  E«    The  following  is  the  combined  result: 
P.U.R.1916B. 
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The  income  of  tlie  Kansas  Natural  Gas  Company  for  1914 
having  been  $2,826,34ft.51,  it  would  appear  that  a  moderate  in- 
crease in  rates  in  those  cities  where  such  increase  can  properly  be 
made  will  produce  sufficient  revenue  for  the  complainants,  and 
provide  against  some  contingencies  liable  to  occur  in  a  hazardous 
business.  If  the  company  makes  the  extensions  to  new  sources  of 
supply  which  are  contemplated  in  its  estimate — if  consumers  are 
assured  of  a  reasonably  adequate  volume  of  gas  to  meet  their 
wants — a  moderate  increase  in  prices  to  the  consumer  will  dimin- 
ish the  sales  very  little,  if  at  all.  However,  a  small  diminution  in 
the  volume  of  gas  to  be  marketed  should  be  provided  for  in  the 
estimate  of  sales.  The  Commission  believes  that  a  horizontal 
increase  of  3  cents  per  thousand  cubic  feet,  effective  in  all  markets 
where  such  increase  can  properly  be  made,  will  produce  revenue 
sufficient  to  enable  complainants  to  accomplish,  during  the  six- 
year  period,  what  has  been  outlined  as  necessary. 

As  stated,  an  increase  of  3  cents  per  thousand  cubic  feet  will 
occasion  little,  if  any,  diminution  in  the  quantity  of  gas  con- 
sumed ;  and  it  is  believed  that  a  decrease  of  2  per  cent  in  the 
volume  of  domestic  gas  marketed  in  1914,  in  those  cities  in  which 
the  advance  in  rates  is  made  effective,  will  amply  cover  any 
prospective  loss  of  sales  brought  about  by  the  advance  in  rates. 

It  is  assumed  that  the  revenue  derived  from  the  sale  of  domestic 
gas  to  be  marketed  in  1915  in  Coffeyville,  Independence,  Si 
Joseph,  and  the  cities  supplied  by  the  Qunn  Pipe  Line,  also  from 
the  sale  of  industrial  gas,  will  at  least  equal  that  derived  from  the 
same  sources  in  1914.  With  the  provision  made  for  the  purchase 
of  gas  and  for  the  extension  of  complainants^  system,  the  income 
derived  from  the  marketing  of  industrial  gas  should  be  materially 
increased. 

No  advance  above  a  net  rate  of  20  cents  per  thousand  cubic 
feet  can  be  made  iix  Coifeyville  or  Independence,  as  those  cities 
are  situated  in  the  gas  field,  and  any  increase  in  the  net  price 
would  result  in  complainants'  competitors  in  those  markets  obtain- 
ing the  business.  Loss,  instead  of  gain,  would  probably  result 
from  an  advance  in  rates  at  those  points. 

The  cities  supplied  through  the  Gunn  Pipe  Line  (Moran,  Bron- 
son,  Fort  Scott,  Deerfieldj  and  Nevada)  now  pay  30  cents  net  per 
thousand  cubic  feet  for  gas  delivered  at  consumers'  meters ;  and 
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it  is  the  view  of  the  Commission  that  as  the  contemplated  advance 
in  rsteft  applicable  to  neigbborlAg  chies  does  not  increase  the  net 
price  to  a  point  as  high  as  that  paid  by  the  Gunn  Pipe  Line  con- 
sumers, the  rate  to  those  consumers  should  not  be  advanced;. 

The  consumers  in  St.  Joseph  now  pay  40  cents  per  thousand 
ocibie  feet^  and  equity  does  not,  in  our  judgment,  require  an  in- 
crease in  this  rate. 

Briefly  stated,  our  view  is,  that  at  all  markets  where  the  net 
price  to  consumers  is  25  cents  per  thousand  cubic  feet  the  rate 
shouJd  be  increased  to  38  cents  net;  and  our  estimates  of  annual 
revenue  for  the  six-year  period  are  made  upon  that  basis. 

Using,  as  we  do,  the  income  of  1914  as  a  basis  for  estimates,  if 
the  contemplated  advance  in  the  price  of  gas  diminishes  the  aggre- 
gate volume  of  domestic  gas  sold  2  per  cent  wherever  the  advance 
is  applied,  then  the  oompany^s  income  in  1914,  so  far  as  derived 
from  pies  of  domestic  gas  in  the  territory  affected  by  the  advance, 
must  Ibe  reduced  2  per  cent  to  arrive  at  the  true,  or  diminished, 
basis  for  an  estimate  for  the  six-year  period. 

As  factors  in  the  calculation  we  find  from  the  evidence  that  the 
volume  of  domestic  gas  sold  in  1914  in  the  territory  affected  by 
the  proposed  advance  was : 

In  Kansas  City,  Kan.,  and  Kansas  City,  Mo 7,163,087  M.  cu.  ft. 

In   Parsons 495,104  M.  cm.  ft. 

In  other  territory  affected  by  proposed  increase 4,380,335  M.  cu.  ft. 

The  price  of  gas  to  the  consumer  was  26  cents  per  thousand 
cubic  feet.  The  proposed  increase  is  3  cents  per  thousand  cubic 
feet 

The  complainants'  proportion  of  the  collections  in  Kansas  City, 
Kansas,  and  in  Kansas  City,  Missouri,  is  62^  per  cent ;  in  all  the 
other  markets  affected  by  the  increases  it  is  66f  per  cent.  In 
Parsons  during  1914  complainants  received  75  per  cent  of  gas 
collections;  henceforward  their  proportionate  share  will  be  66| 
per  cent  Applying  these  factors  in  determining  the  probable 
annual  income  of  the  company,  after  making  an  increase  of  S 
cents  per  thousand  cubic  feet  in  all  territory  where  the  present 
price  is  &5  eents,  we  find  that,  aseuming  that  the  advance  in  price 
will  result  in  a  loss  of  2  per  cent  of  the  volume  of  gas  marketed  in 
this  territory  in  1914,  deductions  from  and  additions  to  the  com- 
pany's 1914  income  would  be  as  follows : 
P.U.B.1016EL 
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Items  of  L08B. 
No.  1.  Domestio  gas  sold  in  Kansas  City,  Kan,,  and 

Kansas  City,  Mc,  in  1914 7,163,087  M.  eo.  ft 

2%  of  7,163,087  M.  cu.  ft.  = 143,261  M.  cu.  ft 

$0.25  X  .625  X  143,261  = $22,384.53  loss. 

No.  2.  Domestic  gas  sold  in  Parsons  in  1914 495,104  M.  en.  ft 

$0.25  X  .081  X  495,104  =   $10,314.66  loss. 

Na  3.  Domestic  gas  sold  in  other  territory  affected 

by  the  increase  4,380,335  M.  eo.  ft 

2%  of  4,380,336  M.  cu.  ft.  = 87,607  M.  cu.  ft 

$0.25  X  .661  X  87,607  = $14,601.17  loM. 

Items  of  Gain. 
No.  1.  Domestic  gas  sold  in  Kansas  City,  Kan.,  and 

Kansas  City,  Mo.,  in  1914 7,163,087  M.  cu.  a 

98%  of  7,163,087  M.  cu.  ft  = 7,019,826  M.  cu.  ft 

$0.03  X  .625  X  7,019,826  = $131,621.73  gain. 

No.  2.  Domestic  gas  sold  in  other  territory  affected 

by  the  advance,  in  1914,  including  Parsons      4,875,439  M.  cu.  ft 

98%  of  4,875,439  M,  cu.  ft  = 4,777,931  M.  cu.  f t 

$0.03  X  .66§  X  4,777,931  =   $95,558.62  gain. 

Income  in  1914  $2,826,348.51 

Deductions  or  loss— No.  1     $22,384.63 

No.  2     10,314.66 


No.  3     14,601.17 


4-^= 


300.36 


Diminished  basis  of  estimate $2,779,046.16 

Add  items  of  gain— No.  1   \ $131,621.73 

No.  2    95,558.62 

227,180.35 

Estimated  annual  revenue    $3,006,226.50 

Estimated  annual  expenditure    2,858,000.00 

Balance   $148,226.60 

In  arriving  at  this  estimated  income,  we  have  provided  for  a 
possible  loss  of  2  per  cent  in  the  volume  of  domestic  gas  marketed. 
As  a  matter  of  fact,  however,  there  will  probably  be  no  such  loss. 
The  complainants'  auditor  and  principal  witness  testified  that,  in 
his  judgment,  the  present  rate  could  be  advanced  to  35  cents  per 
thousand  cubic  feet  without  any  substantial  loss  in  the  volume 
marketed.  With  this  view  the  Commission  cannot  agree.  It  is 
believed  that  an  advance  of  40  per  cent  upon  the  present  net  price 
would  practically  destroy  the  use  of  natural  gaa  for  wdinary  fuel 
purposes. 

The  estimated  margin  of  income  over  expenditure  for  1916, 

$148,226.50,  is  moderate.     Some  margili  is  neceasary  in  order 

that  provision  may  be  made  for  unexpected  contingencies  in  a 

hazardous  business ;  and  this  is  deemed  sufficiexit,  as  the  allowance 

for  expenditures  for  the  current  year  is  liberal.    For  the  remain- 
P.U.R.1915E. 
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ing  years  of  the  period  the  estimated  excess  of  income  over  ex- 
penditures is  ample  to  provide  for  unforeseen  outlays. 

Bepresentatives  of  the  consumers  may,  perhaps,  view  the  ad- 
vance in  rates  provided  for  as  being  greater  than  is  dematxded  by 
the  necessities  of  complainants  after  the  current  year.  The 
operating  cost  and  taxes  for  1014  amounted  to  $879,351.22,  in 
which  was  included  an  item  of  $137,468.11  for  expenses  of  the 
Federal  and  state  receiverships  during  the  period  of  litigation. 
The  deduction  of  this  item  reduces  the  operating  expenses  and 
taxes  for  that  year  to  $741,888.11.  It  will  be  observed  that  in 
our  estimate  we  have  allowed  for  the  current  year  $850,000,  and 
for  each  of  the  reihaining  years  of  the  period  an  annual  item  of 
$900,000  to  cover  taxes  and  operating  expenses.  These  sums  may 
appear  unnecessarily  large,  in  view  of  past  experiences;  but  it 
must  be  borne  in  mind  that  the  evidence  establishes  the  fact  that 
the  complainants'  present  sources  of  supply  are  rapidly  approach- 
ing exhaustion ;  that  extensions  of  their  pipe  lines  into  new  fields 
are  necessary ;  that  every  such  extension  materially  increases  the 
cost  of  operation;  and  that  the  business  is  of  a  hazardous  and 
speculative  nature.  Besides,  there  is  unpaid  a  balance  of  $340,- 
050  interest  on  the  second-mortgage  indebtedness,  due  January  1, 
1915,  which,  with  interest  from  that  date,  should  be  liquidated 
during  this  period. 

[15]  The  data  available  are  not  such  as  to  enable  the  calcula- 
tions of  either  revenue  or  expenditure  to  be  made  with  ordinary 
mathematical  certainty,  and  a  reasonable  margin  should  be  given 
for  unexpected  outlays  liable  to  occur  in  conducting  so  hazardous 
an  enterprise. 

Besides,  the  public  is  vitally  interested  in  the  continuation  of 
this  service,  and  no  unreasonable  restriction  should  hamper  the 
complainants  in  reaching  a  new  source  of  supply  and  serving  the 
public  as  long  and  as  well  as  practicable.  While  the  cost  of  a 
public  service  should  always  be  kept  within  reasonable  limits,  yet 
the  efficiency  and  regularity  of  the  service  are  very  material  con- 
siderations. Without  efficiency  and  regularity  the  service  of  com- 
plainants is  of  very  little  value  to  the  public  In  the  matter  under 
consideration  this  efficiency  and  regularity  cannot  be  reached  or 
maintained  unless  complainants  are  enabled  to  secure  an  addition- 
al source  of  supply;  and,  taking  into  consideration  the  probable 

P.U.R.1916B. 
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vicissitudes  of  the  gas  business  during  the  ensuing  six  years,  we 
do  not  think  that  the  estimates  for  estensions,  taxes^  and  operating 
expenses,  while  sufficiently  large,  are  excessive* 

Having  in  those  estimates  provided  liberally  for  the  payment  of 
all  taxes,  maintenance  charges,  and  operating  expenses,  we  have 
also  provided  for  the  payment  of  all  first-mortgage  bonds  and  their 
interest,  as  well  as  interest  on  the  second-mortgage  indebtedness. 
This  will  leave  unpaid  at  the  end  of  the  period  the  principal  of 
the  second-mortgage  bonds,  amounting  to  $1,700,250.  To  meet 
this  obligation  there  will  remain  of  the  assets  the  salvage  value  of 
the  company's  plant,  estimated  at  $2,317,951.04,  and  the  residue 
of  the  gas  and  oil  properties,  concerning  whose  value  we  ha\'e 
made  no  estimate. 

It  developed  upon  the  hearing  that  more  than  half  the  natural 
gas  supplied  and  marketed  by  complainants  is  sold  in  the  state  of 
Missouri.  It  is  conveyed,  by  means  of  pipe  lines  passing  through 
Kansas,  to  Joplin,  Kansas  City,  St.  Joseph,  and  other  cities  in 
our  sister  state.  It  would  be  manifestly  unfair  to  permit  com- 
plainants to  advance  the  price  of  gas  to  their  Elansas  patrons  un- 
less a  corresponding  increase  were  made  to  consumers  in  Missouri. 
It  is  conceded  that  an  advance  in  Kansas  without  a  similar  one  in 
Missouri  would  be  unavailing  for  the  purposes  contemplated  by 
complainants,  and  they  do  not  desire  any  advance  in  Kansas  ex- 
cept as  it  may  be  simultaneous  with  a  corresponding  one  in  Mis- 
souri. 

This  Commission,  therefore,  awaits  the  pleasure  and  action  of 
the  rate-regulating  body  or  bodies  of  Missouri  having  jurisdiction 
of  the  subject-matter ;  and  if  in  that  state  proper  and  necessary 
orders  be  issued  establishing  a  schedule  of  rates  as  herein  outlined, 
an  order,  effective,  if  possible,  simultaneously,  will  be  issued  by 
this  Commission  in  accordance  with  the  views  herein  expressed. 

Joseph  L.  Bristow,  Chairman ;  John  M.  Kinkel,  0.  F.  Foley, 
Commissioners. 

Note.— Value  of  service  as  basis  of  rate  maUng;  all  the  traffic 

will  bear. 
With  reference  to  commodity  rates  of  railroads,  it  has  been  said: 
**It  readily  appears  that  the  'value  of  the  service  to  the  shipper* 
theory  is  not  sound  from  the  standpoint  of  the  rate-paying  public  as 
a  basis  to  be  applied  to  the  entire  volume  of  rates,  for  the  Walue  of 
P.U.R.1916E. 
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the  Bervice  to  the  shipper/  of  course,  depends  upon  what  the  shipper 
can  afford  to  pay  and  live,  and  this  theory^  naturally  quite  popular 
from  the  railroad  standpoint,  if  applied  consistently,  would  give  all 
of  the  profit  of  any  industry  dependent  upon  tranaportation  of  the 
carriers  beyond  the  mere  cost  of  carrying  on  the  industry  and  the 
bare  living  of  those  engaged  therein.  Tinder  this  theory  the  necessity 
of  the  shipper  will  be  the  measure  of  the  freight  rate,  and  the  fanner 
who  has  produce  to  market  will  market  it  provided  the  freight  rate 
is  not  so  high  that  he  can  afford  better  to  let  it  rot  This  theory, 
however,  does  have  an  important  place  in  rate  making,  and  it  is  the 
failure  to  recognize  this  fact  that  produces  most  of  the  difSculties  in 
applying  the  other  main  theory  of  rate  making;  namely,  the  ^cost  of 
the  service^  theory/'  Beport  of  committee  on  rates  and  rate  making, 
1  P.  S.  Eeg.  768. 

Practically  the  railroad's  well-known  maxim  to  charge  what  the 
traffic  will  bear  meant  that  the  traffic  manager,  whose  duty  it  was 
to  get  the  best  rates  for  the  people  who  appointed  him,  should  gen- 
erally exact  from  any  traffic  the  highest  rate  which  would  move  that 
traffia    Ibid. 

Sailroads  have  no  legal  right  to  graduate  their  charges  in  propor- 
tion to  the  prosperity  which  attends  industries  whose  products  they 
transport.    Tift  v.  Southern  B.  Co.  123  Fed.  789. 

''The  test  to  be  applied  in  determining  the  reasonableness  of  a 
rate  should  not  include  the  element  of  sharing  in  the  profit  of  the 
business  of  the  producer  of  the  article  transported.  The  question  is, 
'Does  the  rate  yield  a  reasonable  compensation  for  the  service  ren- 
dered?' What  the  business  will  stand  is  not  the  proper  test  The 
prosperous  and  progressive  producer  should  not  be  required  to  pay 
tribute  by  reason  of  his  superior  skill  and  business  capacity.  The 
carrier  is  benefited  by  the  prosperous  condition  of  the  shipper  in  the 
increased  tonnage  of  his  traffic,  both  in  and  out.  This,  however,  is  a 
legitimate  way  of  participating  in  the  prosperity  of  the  shipper." 
Indiana  Ice  Cream  Makers'  Asso.  v.  Adams  Exp.  Co.  5  Am.  Bep.  Ind. 
B.  C.  73,  79  (1910). 

In  Be  Tariffs  of  Express  Cos.  6  Ann.  Bep.  Can.  B.  0.  240,  259 
(1911)  Mr.  Maurice  T.  Jones,  of  the  United  States  Express  Com- 
pany, being  asked  whether  express  rates  did  not  grow  up  by  experi- 
ence, answered: 

'^A.  They  did.  At  first  we  had  no  tariff  departments,  and  the 
rates  were  made  in  a  very  rough  way.  I  heard  the  president  of  the 
Pacific  Express  Company,  who  was  a  very  old  expressman,  once  de- 
scribe the  old  method  of  making  rates.  He  said  a  man  would  come 
into  the  office  with  a  box,  and  the  clerk  would  look  him  up  and  down 
and  try  to  conjecture  how  much  he  had  in  his  pocket 

"Mr.  Shepley.    That  sounds  reasonable,  too. 

"Witness.  And  if  he  thought  he  had  a  dollar,  he  would  charge 
P.U.R.1916E. 
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him  a  dollar,  and  if  the  man  said,  1  have  only  got  75  cents/  he 
would  say,  *0h,  well,  all  righf  and  take  the  76  cents.  That  was  the 
old  method  of  making  rates  before  they  had  a  tariff  department,  but 
now  we  make  rates  on  a  different  basis.  The  rates  have  to  be  mat- 
ters of  record;  they  have  to  stand  for  a  long  time  perforce,  because 
we  cannot  change  them;  we  have  so  many  millions  of  rates  that  it 
would  be  physically  impossible  to  change  them  often.** 

In  this  case  it  is  said :  *'It  does  not  seem  unfair  to  conclude  that 
when  express  companies  commenced  business  they  charged  all  thev 
could  get  for  the  carriage  of  trafiRc.  This  is  simply  carrying  the 
personal  element  into  the  corporation.  Most  people  charge  all  they 
can  get  for  any  service  they  perform,  or  commodity  they  have  for 
sale,  and  the  managers  of  corporations  would  not  be  human  if  thej 
did  otherwise.  But  where  the  corporation  falls  within  the  public 
utility  class,  and  for  public  reasons  is  under  government  control  or 
requires  authority  or  franchise  from  parliament  to  enable  it  to  take 
tolls  for  its  services,  it  appears  to  us  that  the  way  to  approach  the 
promotion  of  a  tariff  is  something  like  this:  What  are  fair  tolls 
that  we  can  perform  certain  services  for  the  public  for  and  obtain 
reasonable  returns  upon  the  investment  after  making  all  proper  pro- 
visions by  way  of  reserve  fund  or  otherwise,  for  all  probable  losses 
of  every  kind,  shrinkage  in  business,  etc.  ?  instead  of  approaching  it 
this  wise :  What  are  the  heaviest  tolls  we  can  obtain  from  the  public 
for  the  least  services  we  can  give  them  ?" 

On  the  other  hand,  it  has  been  held  that  the  amount  of  income  a 
water  company  is  entitled  to  receive  is  not  to  be  determined  by  merely 
considering  the  value  of  the  property  used  in  rendering  the  service. 
The  value  of  the  service  the  public  receives  is  also  an  element  to  be 
determined  in  considering  whether  the  rates  are  reasonable.  Red- 
lands,  L.  &  C.  Domestic  Water  Co.  ▼.  Bedlands,  121  Cal.  365,  53 
Pac.  843. 

*^he  worth  of  the  service/*  said  the  Wisconsin  Commission,  "is  a 
principle  that  may,  perhaps,  be  applied  to  valuations  as  well  as  to 
the  rates.  It  has  been  held  that  the  rates  charged  by  a  plant  should 
not  be  higher  than  the  worth  to  the  user  of  the  services  it  renders.  A 
strict  adherence  to  this  rule  in  the  determination  of  the  maximum 
rate  would  involve  an  inquiry  into  the  cost  of  other  means  for  obtain- 
ing the  same  service,  and  into  the  cost  to  the  municipality  itself  of 
providing  such  services,  together  with  the  amount  the  municipality 
might  be  willing  to  pay  in  addition  to  the  actual  cost  of  these  serv- 
ices in  order  to  be  relieved  from  the  troubles  and  risks  that  are  in- 
volved in  furnishing  them.  In  a  similar  manner  the  worth  of  the 
plant  might  be  measured  by  the  cost  of  providing  another  plant  that 
would  serve  the  purpose  equally  well,  plus  perhaps  whatever  a  mu- 
nicipality might  be  willing  to  allow  for  being  relieved  of  the  risks 
and  responsibilities  that  are  alwavs  inherent  in  such  enterprises.  But 
P.U.R.1915E 
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irhile  thia  principle  may  be  sound  in  the  main,  it  may  not  always 
result  in  exact  justice  to  both  sidee."  Hill  v.  Antigo  Water  Co.  3 
Wis.  B.  C.  E.  623,  639  (1909). 


MARTI«AND   COURT  OF  APPEAIiS. 

YEATMAN 

V* 

TOWERS  et  aL 

[No.  62.] 
(_  Md.  — ,  95  Ail.  168.) 

RtOeM^  Water  ^Jurisdiction  of  Com/misBUm. 

1.  A  Public  Service  Commission  has  jurisdictioii  to  ifix  wfeiier  rates» 
irrespective  of  whether  the  supply  is  furnished  by  a  corporation  or  an 
individual,  under  Md.  Ck>de  Pub.  Civ.  Laws,  article  23,  §§  413  and  416, 
extending  the  jurisdiction  of  the  Commission  over  all  water  companies, 
and  declaring  thai  the  term  "water  company"  includes  a  corporation  and 
a-  person. 

Buhlic  utilities '^ Water ^ Puhlie  service^ What  constitutes. 

2.  A  person  supplying  water  to  buildings  under  an  agreement  to 
furnish  a  water  supply  "for  all  the  buildings,  in  number  about  100*' 
contemplated  to  be  erected,  which  does  not  restrict  him  to  supply  only 
those  buildings,  is  engaged  in  a  public  service,  so  that  a  Public  Service 
Commission  may  regulate  the  rates,  although  a  plant  is  o<mstructed  for 
the  purpose  of  supplying  only  100  buildings. 

Mates  ^  Water  ^  Regulation  of  merged  plant  ^^  Pouters  of  CommiS' 
sion. 

3.  Upon  the  merger  of  a  small  water  plant  engaged  in  a  private 
service  with  large  corporations  engaged  in  a  publie  service,  the  public 
character  of  the  service  extends  to  the  entire  pUuit,  so  that  a  Public 
Service  Commission  may  regulate  the  rates  of  the  former  private  service. 

Constitutional    law  ^^  Police    power '^  Abandonment     by    nonuHer^^ 
Water  rates. 

4.  Regulation  of  water  rates  is  an  exercise  of  the  police  power  of 
the  state,  of  which  it  cannot  devest  itself»  and  does  not  abandon  by 
nonueer. 

Constitutional  law -^  Police  power  ^^  Delegation  of  —  Regulation  of 
water  rates, 

5.  The  police  power  of  the  state  to  regulate  water  rates  nay  be 
exercised  by  the  legislature  directly,  or  the  legislature  may  delegate 
the  power  to  a  Public  Service  Commission,  as  is  efifected  by  Md.  Code, 
Pub.  Civ.  Laws,  article  23,  §§  416,  456. 

Constitutional   law  ^  Obligation    of   contract --^  Water   rate. 

6.  The  obligation  of  a  contract  to  supply  buildings  with  water  at 
P.U.R.1016E. 
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»  specified  rate  is  not  unoonstitutionally  impaired  by  a  aubse^ueat  order 
qI  a  Public  Service  Commission  providing  for  two  classes  o£  service,  one 
at  a  rate  identical  in  amount  with  that  named  in  the  contrad^  which 
does  not  provide  for  any  particular  kind  of  service,  and  the  other  a 
somewhat  higher  rate  for  a  different  and  greater  service. 
Constitutional  law  ^  Obligations  of  contract -^  Police  power  "^  Water 
rates, 

7.  The  obligation  of  a  contract  to  supply  buildings  with  water  at  a 
specified  rate  is  not  unconstitutionally  impaired  by  a  subsequent  order 
of  a  Public  Service  Commission  changing  the  rate  in  the  exercise  of  the 
police  power  del^ated  to  it  by  the  l^islature. 

[June  24,  1915.] 

Appeal  from  a  decree  of  the  Circuit  Court  of  Baltimore  City 
sustaining  a  demurrer  to  a  bill  filed  in  a  suit  to  enjoin  the  Public 
Service  Commission  and  another  from  putting  inta  effect  an  order 
establishing  a  schedule  of  water  rates;  affirmed. 

Argued  before  Boyd,  Ch.  J.,  and  Briscoe,  Burke,  Urner,  Stock- 
bridge,  and  Constable^  J  J* 

Appearances:  George  W.  Lindsay  (Richard  B.  Tippett  &  Son 
on  the  brief)  for  appellant ;  W.  Cabell  Bruce  for  appellees. 

Stockbridge,  J.  delivered  the  opinion  of  the  court: 

In  April,  1906,  Elias  A.  Blackshere  acquired  from  Clarence 
M.  Griffin  a  tract  on  Park  Heights  avenue,  just  outside  the  cor- 
porate limits  of  Baltimore  city,  for  the  purpose  of  improving  the 
land  by  the  erection  of  dwellings  thereon.  At  the  time  of  the  pu^ 
chase  there  was  no  available  water  supply  for  the  houses  so  to  be 
built,  and  accordingly,  by  an  agreement  of  the  same  date  as  the 
deed,  Griffin  undertook  to  furnish  a  water  supply  "fcMr  all  Ihe 
buildings,  in  number  about  100,"  contemplated  to  be  erected  by 
Blackshere.  The  agreement  gave  to  Griffin  '^the  sole  and  exclusive 
right  and  privilege  to  lay  water  mains  and  pipes  ...  in, 
about,  and  upon  said  lands,"  and  further  provided  the  water  rates 
to  be  charged  for  the  service  in  the  following  language : 

"For  each  dwelling  house  not  over  $10  per  annum,  or  if  meter 
service  be  preferred  by  any  occupant  of  said  houses,  the  charges 
shall  not  be  in  esceas  of  30  ce&ts  for  e^bch  1,000  gallons  of  water 
consumed.'* 

Fifteen  of  the  houses  built  by  Blackshere  on  the  land  so  con- 
veyed to  him  now  belong  to  the  appellant,  Teatman,  and  the  water 
plant  constructed  by  Griffin  was  by  him  sold  U^  the  Park  Heights 
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Water  Company,  and  by  it  in  torn  to  the  Suburban  Water  Com- 
pany. In  1911  the  last-named  corporation  filed  with  the  Public 
Service  Commission  a  new  and  different  schedule  of  rates  to  be 
charged;  and  again  in  1914  a  revised  schedule.  Objections  ap- 
pear to  have  been  made  to  this  schedule.  A  hearing  was  had 
before  the  Public  Service  Commission,  and  on  October  14th  an 
opinion  and  order  of  the  Commission  filed.  By  that  order,  after 
imposing  certain  requirements  upon  the  water  company,  the  fol- 
lowing provisions  r^iilating  rates  appear : 

"Houses  with  bathroom. — Minimum  quarterly  charge  $3.76, 
entitling  to  consumption  of  12,600  gallons,  excess  use  to  be 
charged  for  at  rate  of  40  cents  per  1,000  gallons. 

''House  without  bathroom. — Minimum  quarterly  charge  $2.50, 
oititling  to  consumption  of  8,000  gallons,  excess  use  to  be  charged 
for  at  the  rate  of  40  cents  per  1,000  gallons." 

Two  days  after  this  order  the  bill  in  this  case  was  filed  to  enjoin 
putting  into  effect  the  provisions  of  the  order  in  relation  to  rates. 
A  demurrer  to  the  bill  was  sustained  by  the  circuit  court  of  Balti- 
more city,  and  this  appeal  followed. 

[1-3]  The  grounds  upon  which  the  appellant  relies  may  be 
grouped  under  two  heads:  (1)  That  the  agreement  of  1906  was 
an  agreement  between  individuals,  and  related  to  a  private,  rather 
than  a  public,  service,  and  so  is  outside  the  jurisdiction  of  the  pub- 
lic service  commission.  (2)  That  as  the  agreement  antedated  the 
creation  of  the  Commission,  that  body  lacks  power  to  in  any  way 
modify  the  terms  of  the  agreement  without  infringing  the  consti- 
tutional inhibitiiA  against  legislation  impairing  the  obligations 
of  contracts. 

The  first  of  the  grounds  as  stated  involves  several  distinct 
matters,  but  before  takng  up  the  consideration  of  these,  there  are 
certain  facts  appearing  in  the  bill  and  agreement,  which  was  filed 
as  an  exhibit,  to  be  noted.  By  the  language  of  the  agreement, 
Griffin  was  given  a  monopoly  of  supplying  water  to  the  dwellings 
to  be  erected  on  the  land  conveyed  to  Blackshere,  and  there  was 
no  restriction  upon  him  limiting  him  to  supply  only  those  houses ; 
and,  in  the  next  place,  by  the  order  of  the  Commission,  there  were 
two  classes  of  service  provided  for,  one  at  a  rate  precisely  that 
named  in  the  Griffin-Blackshere  agreement,  and  the  other  a  some- 
what higher  rate  for  a  different  and  greater  service.  The  agree- 
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ment  nowhere  specified  the  nature  of  the  service  to  be  performed 
except,  in  general  language,  to  furnish  Blackshere  ^'an  adequate 
supply  of  water  to  enable  said  Blackshere  to  carry  on  his  contem- 
plated building  operations  on  the  above  lands,  and  to  fully  estab- 
lish, install,  and  complete  a  plant  of  sufficient  capacity  to  furnish 
every  building  to  be  so  erected  with  sufficient  potable  water  for  the 
needs  of  those  persons  who  may  occupy  the  same." 

The  undertaking  of  Griffin,  by  a  strict  construction  of  the 
language  of  the  agreement,  was  only  to  supply  a  sufficient  amount 
of  water  suitable  for  drinking  to  supply  the  needs  of  the  persons 
who  might  occupy  the  houses  to  be  built  by  Blackshere. 

At  the  outset  of  the  case  the  question  is  raised  as  to  the  jurisdic- 
tion of  the  Public  Service  Commission  in  the  premises,  at  the 
time  of  its  appointment  under  the  act  of  1910.  The  dates  of  the 
transfer  from  Griffin  to  the  Park  Heights  Water  Company  and  by 
it  to  the  Suburban  Water  Company  do  not  appear  in  the  bill  or 
exhibits.  But  it  is  immaterial  whether  the  water  supply  was 
being  furnished  by  Griffin  or  by  one  of  the  corporations  named. 
All  alike  were  within  the  jurisdiction  of  the  Commission  by  the 
express  language  of  the  statute  (Code,  art.  28,  §  413)  : 

'The  term  ^water  company,'  when  used  in  this  subtitle,  in- 
cludes every  corporation,  company,  association,  joint-stock  com- 
pany, or  association,  partnership,  and  person,  .  .  .  owning, 
operating,  managing,  or  controlling  any  plant  or  property, 
.  .  .  distributing  or  selling  for  distribution,  or  selling  or 
supplying  for  gain,  any  water. '* 

This  language  is  nearly,  if  not  quite^  conclusive  of  the  ques- 
tion. The  only  possible  inquiry  open  is  whether  Griffin  was 
engaged  in  a  public  as  distinguished  from  a  private  service. 
The  bill  concedes  that  the  plant  constructed  was  for  the  purpose 
of  supplying  water  to  about  100  dwellings.  If  this  is  to  be 
regarded  as  constituting  a  private  service,  how  many  are  neces- 
sary to  transform  it  into  a  public  service  i  Griffin  was  not  limit- 
ed in  his  agreement  with  Blackshere  to  supply  only  a  definite, 
limited  number,  nor  was  the  undertaking  one  to  supply  only 
^ ouie  of  the  occupants  of  the  houses  to  be  erected,  but  all.  This 
-^vas  distinctly  a  public  service,  therefore.  But  if  it  be  assumed 
ex  gratia  that  the  service  as  rendered  by  Griffin  was  one  private 
in  its  nature,  when  that  plant  became  merged  into  the  larger 
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ones,  which  were  corporations  engaged  in  a  public  service  busi- 
ness, the  public  character  of  the  service  extended  to  the  entire 
plant.  It  is  like  a  case  where  the  railroad  corporation  absorbs 
a  number  of  petty  connecting  roads.  The  separate  entity  of 
each  is  not  preserved,  but  the  aggregation  forms  one  entire  pub- 
lic service  corporation,  amenable  to  legal  regulations  in  all  its 
parts. 

[4,  6]  The  right  to  regulate  rates  for  which  water  will  be 
supplied  is  in  its  nature  the  execution  of  one  of  the  powers  of 
the  state,  of  which  it  can  no  more  devest  itself  than  it  can  part 
with  its  power  of  taxation.  The  power  may  or  may  not  be 
exercised,  but  its  nonuser  is  not  an  abandonment  of  the  right 
The  nature  of  the  right  as  an  exercise  of  the  power  of  the  state 
is  eonmionly  referred  to  that  class  <^  powers  designated  as  the 
"police  power,*'  and  the  right  extends  not  merely  to  the  regu- 
lation of  rates,  but  to  the  r^ulation  of  other  matters  connected 
with  the  service  afforded  to  the  public.  This  power  is  one  which 
may  be  exercised  by  the  l^slature  directly,  or  its  exercise  may 
be  committed  by  the  legislature  to  a  board  or  commission,  as  has 
been  done  in  this  state  by  the  creation  of  the  Public  Service 
Commission,  and  since  the  supplying  of  water  must,  by  reason 
of  the  nature  of  the  service,  be  deemed  to  be  a  public  service,  the 
regulation  of  the  rates  at  which  it  shall  be  furnished  falls  clearly 
within  the  powers  of  the  Commission.  By  §  415  of  article  23 
the  powers  of  that  body  are  said  to  extend  "to  all  water  compa- 
nies, and  to  the  land,  property,  dams,  water  supplies,  canals,  or 
power  stations,  and  the  operation  of  the  same  within  this  state," 
and  by  §  456  the  same  powers  of  regulation  of  the  rates  con- 
ferred on  the  Commission  with  regard  to  common  carriers  are 
made  applicable  to  water  companies. 

[6,  7]  There  remains  for  the  disposition  of  this  case  only  the 
question  whether  the  order  of  the  Public  Service  Commission, 
passed  in  the  exercise  of  the  power  confeiTed  upon  it  by  the 
legislature,  has  the  effect  of  impairing  the  obligation  of  a  con- 
tract As  already  pointed  out,  one  of  the  schedules  embodied 
in  the  order  of  the  Public  Service  Commission  fixed  a  minimum 
rate  identical  in  amount  with  the  rate  named  in  the  agreement 
between  Griffin  and  Blackshere,  and  that  agreement  not  having 
provided  for  any  particular  kind  of  service,  the  order  as  promul- 
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gated  cannot  be  said  in  any  way  to  be  in  violation  of  the  agree- 
ment. But  the  legal  principle  here  involved  is  subject  to  and 
affected  by  a  further  consideration.  Contracts,  even  as  between 
individuals,  when  entered  into,  are  necessarily  subject  to  the 
control  of  the  police  power  of  the  state,  whenever  such  contract 
relates  to  matters  which  are  or  may  be  subject  to  the  exercise  of 
such  powers,  and  as  far  back  as  the  case  of  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77,  it  was  laid  down  that  when  the  owner 
of  property  devotes  it  to  a  use  in  which  the  public  has  an  inter- 
est, he,  in  effect,  grants  to  the  public  an  interest  in  such  use,  and 
must,  to  the  extent  of  that  interest,  submit  to  be  controlled  by 
the  public  for  the  common  good  as  long  as  he  maintains  the  use. 
Some  of  the  casee  which  have  dealt  with  situations  where  there 
had  been  an  establishment  of  rates  dii*ectly  by  the  l^islature 
have  distinctly  denied  the  theory  that  such  legislative  establish 
ment  of  rates  constituted  any  contract  whatever,  and  have  held 
accordingly  that  the  rates  established  were  liable  to  change  at 
any  time  by  the  legislative  authority  which  had  originally  en- 
acted them.  The  true  principle  which  must  control  in  a  case 
like  the  present  is  that  laid  down  in  Manigault  v.  Springs,  199 
IT.  S.  473,  50  L.  ed.  274,  26  Sup.  Ct.  Rep.  127,  in  the  following 
language:  "It  is  the  settled  law  of  this  court  that  the  interdic- 
tion of  statutes  impairing  the  obligation  of  contracts  does  not 
prevent  the  state  from  exercising  such  powers  as  are  vested  in 
it  for  the  promotion  of  the  common  weal,  or  are  necessary  for 
the  general  good  of  the  public,  though  contracts  previously 
entered  into  between  individuals  may  thereby  be  affected.  This 
power,  which  in  its  various  ramifications  is  known  as  the  police 
power,  is  an  exercise  of  the  sovereign  right  of  the  government 
to  protect  the  lives,  health,  morals,  comfort,  and  general  welfare 
of  the  people,  and  is  paramount  to  any  rights  under  contract* 
between  individuals." 

Finding  no  error  in  the  decree  appealed  from,  the  decree  of 
the  Circuit  Court  of  Baltimore  city  sustaining  the  demurrer  to 
the  bill  of  complaint  and  dismissing  the  same  will  be  affirmed. 

Decree  affirmed,  with  costs. 
P.U.R.1916K. 
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IN  BE  TULABE  COUNTY  POWER  COMPANY  et  al. 

[Decision  No.  2(^0;  Applicatkm  No.  1756.] 

Consolidation,   merger  and  sale '^  Electric  plant  ^  Valuation -^  Oon- 
anions. 

1.  An  eleetrie  power  company  adequately  able  to  absorb  the  dupli- 
cate facilities  of  a  competitive  company  without  detriment  to  the  serv- 
ice or  rates  of  either  company  or  to  itself  was  authorized  to  purchase 
from  a  power  company  operating  in  the  same  territory  all  of  its  plant 
and  property  including  the  franchises,  where  it  i^peared  that  the  sell- 
ing company  was  financially  unable  to  continue  properly  to  serve  its 
patrons,  upon  condition  that  the  price  paid  should  not  be  binding  for 
rate-making  or  other  purposes;  that  the  transfer  of  franchises  should 
be  made  only  after  the  purchasing  company  had  filed  a  statement  of  the 
franchises  under  which  it  proposed  to  operate,  to  be  approved  by  the 
Commission,  and  that  the  purchasing  company  stipulate  that  it  does 
not,  and  will  not,  claim  a  value  for  the  franchises  so  conveyed  to  it 
other  than  the  actual  amount  paid  by  the  selling  company  in  acquiring 
them. 

[July  23,  1916.] 

Application  of  Tulare  County  Power  Company  to  sell  its 
plant  to  the  Mount  Whitney  Power  &  Electric  Company  to  buy 
said  property ;  granted  conditionally. 

Appearances:  Famsworth  &  McClure  for  Mt,  Whitney 
Power  &  Electric  Company ;  E.  I.  Feemster  and  C.  E.  Bush  for 
Tulare  County  Power  Company ;  W.  H.  Orrick  for  Trustees  for 
Creditors  of  Tulare  County  Power  Company. 

Loveland^  Commissioner:  This  is  an  application  of  Tulare 
County  Power  Company  for  authority  to  sell  its  electrical  dis- 
tributing systaw  and  plant  to  Mt  Whitney  Power  &  Electric 
Company^  and  of  the  latter  company  to  purchase  the  same  for 
the  sum  of  $550,000  payable  as  hereinafter  set  forth. 

Tulare  County  Power  Company  was  organized  under  the  laws 
X)i  the  state  of  California  on  June  10,  1910,  to  furnish  electric- 
ity for  the  purposes  of  power  and  lighting  in  Tulare  county. 

Thereafter,  on  June  13,  1912,  it  applied  to  this  Commission 
for  certificates  of  public  convenience  and  necessity  to  operate  in 
said  county  and  the  cities  of  Tulare,  Lindsay,  and  Exeter.  This 
application  was  opposed  by  Mt.  Whitney  Power  &  Electric  Com- 
pany, which  claimed  that  it  was  already  adequately  serving  the 
P.u/r.1916E.  62 
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territory,  that  the  Tulare  company's  project  was  impracticable, 
and  that  it  was  impossible  for  the  Tulare  company  to  fulfil  the 
promises  which  it  was  making  to  consumers. 

Briefly  stated,  the  plan  of  the  Tulare  County  Power  Com- 
pany was  to  furnish  power  to  its  stockholders  at  the  estimated 
cost  price  of  $36.00  per  horsepower  per  annum,  and  to  other 
consumers  at  $50.00  per  horsepower  per  annum,  the  rate  then 
being  charged  in  this  territory  by  the  Mt.  Whitney  company. 

In  passing  upon  this  application  the  Commission  stated 
that  it  would  be  disposed  to  deny  the  application  of  the  Tulare 
County  Power  Company  were  it  not  for  the  fact  that  it  had 
begun  actual  construction  work  and  was  pursuing  such  work  in 
good  faith  under  franchises  granted  previous  to  the  effective 
date  of  the  Public  Utilities  Act,  §  60  (fe)  of  the  act  providing: 

"That  when  the  Commission  shall  find,  after  hearing,  that  a 
public  utility  has  heretofore  begun  actual  construction  work  and 
is  prosecuting  such  work,  in  good  faith,  uninterruptedly  and 
with  reasonable  diligence,  in  proportion  to  the  magnitude  of  the 
undertaking,  under  any  franchise  or  permit  heretofore  granted 
but  not  heretofore  actually  exercised,  such  public  utility  may 
proceed,  under  such  rules  and  regulations  as  the  Commission 
may  prescribe,  to  the  completion  of  such  work,  and  may,  after 
such  completion,  exercise  such  right  or  privilege."  [Extra  Sess. 
1911,  p.  43.] 

The  Tulare  County  Power  Company  was  originally  incorpo- 
rated with  an  authorized  capitalization  of  $1,000,000,  divided 
into  10,000  shares  of  the  par  value  of  $100  each,  of  which  2,500 
were  7  per  cent  cumulative  preferred  and  7,600  were  common. 

To  put  into  effect  its  plan  of  furnishing  power  to  its  stock- 
holders at  cost,  the  company  amended  its  original  articles  of 
incorporation  so  that  5,500  shares  of  common  stock  were  set 
aside  and  designated  "consumers  common  stock,"  and  the  owner 
and  holder  of  each  share  of  such  stock  was  thereby  entitled  to 
the  privilege  of  receiving  one  horse  power  of  electric  energy  at 
the  actual  cost  of  production.  This  actual  cost  rate  was  first 
fixed  at  $36  per  horse  power,  but  was  later  raised  to  $42  per 
horse  power.  This  special  stockholders'  rate  has  since  been 
eliminated   entirely   from  the  company's  tariffs,   upon  recom- 
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mendation  of  this  Commission,  so  that  all  the  consumers, 
whether  stockholders  or  not,  are  now  paying  the  same  rates. 

Very  shortly  after  its  inception  the  Tulare  company  was  beset 
with  financial  diflBculties,  due  largely  to  its  failure  to  provide 
for  an  adequate  measure  of  long-term  financing.  The  company 
also  encountered  difficulties  in  connection  with  a  power  con- 
tract with  the  San  Joaquin  Light  &  Power  Corporation,  by  which 
it  agreed  to  take  a  minimum  of  1,000  horse  power  throughout 
the  year  at  $40  per  horsepower  per  annum. 

After  several  ineffectual  attempts  to  finance  its  properties, 
applicant  arranged  with  Mr.  C.  J.  Wrightsman,  of  Oklahoma, 
for  a  loan  of  $250,000  by  paying  an  extremely  onerous  interest 
rate.  This  indebtedness  was  represented  by  twenty-two  notes, 
payable  to  C.  J.  Wrightsman  as  follows : 

1  note  for  $26,000  due  February  1,  1914. 

1  note  for  $25,000  due  August  1,  1914. 

20  notes  for  $10,000  due  February  1,  1915. 

These  notes  were  secured  by  a  deed  of  trust  covering  the  prop- 
erties of  the  Tulare  County  Power  Company.  In  addition  a 
number  of  the  stockholders  of  the  company  have  given  bonds, 
with  their  land  holdings  as  security,  to  further  secure  the  pay- 
ment of  this  indebtedness.  Under  the  terms  of  these  agreements 
the  notes  bear  interest  at  12  per  cent  per  annum  after  maturity. 
At  the  present  time  the  20  notes  for  $10,600  each  are  still  un- 
paid. 

For  the  calendar  year  1914  the  Tulare  company's  gross  rev- 
enue was  $143,021.99,  and  the  net  revenue,  after  payment  of 
operating  expenses,  $17,204.81.  After  the  payment  of  interest 
the  company  showed  a  deficit  for  the  year  of  approximately 
$20,000. 

The  Tulare  company  submitted  a  statement  of  assets  and 
liabilities  as  of  May  31,  1915,  as  follows: 

A88€t9. 

Property    $775,283.63 

Material  and  supplies 5,90S.10 

Assessments  paid  on  company  stock  14,817.85 

Unamortized  discount  on  securities   19,725.02 

Uncompleted  work  orders   113.45 

Cash  and  deposits  895.93 

Accounts  receivable ,    34,502.48 

Notes  receivable 13,734.24 

Accrued  sttspense  accounts 5,009.06 

Deficit    64,457.66 

$934,537.31 
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Liabiliiie9. 

Preferred  stock  issued $202,519.00' 

Consumers  stock  issued .- .  141,200.00 

Oommon  stock  issued   5^276.00 

Preferred  stock  issued  but  owned  by  company  ....  7,300.00 

Consumers  stock  issued  but  owned  by  company  . . .  22,400.00 

Common  stock  issued  but  owned  by  company 194,720.00 

Payments  on  stock  not  issued  11,949.35 

Prepaid  powder    046.15 

Escrow  account  stock 26,761.74 

Depreciation  reserve  11,060.00 

Assessments    40,986.90 

Notes   payable    249,339.14 

Accounts  payable 8,604.64 

Pay  rolls  payable  1,740.41 

Taxes  payable    6,728.22 

Interest  accrued S»002jB6 

$934,687.31 

Mt.  Whitney  Powey  &  Electric  Company  operates  in  Tulare 
county  and  a  portion  of  Kern  couaty.  It  serves  the  cities  of 
Visalia,  Tulare,  Porterville,  Lindsay,  Exeter,  and  surrounding 
territory  with  light  and  power.  Its  lines  parallel  approximately 
70  per  cent  of  the  lines  of  the  Tulare  company. 

In  asking  for  authority  to  take  over  the  properties  of  the 
Tulare  company  the  Mt.  Whitney  company  represents  that  it  is 
abundantly  able  to  take  care  of  the  consumers  of  the  former 
company.  At  the  present  time  it  has  excess  power  through  the 
medium  of  a  steam  plant,  and  it  is  planning  to  construct  a  new 
hydroelectric  plant,  jvhich  will  still  further  increase  its  avail- 
able supply. 

Mt.  Whitney  Power  &  Electric  Company  has  an  authorized 
issue  of  $5,000,000  of  first  mortgage  6  per  cent  sinking  fund 
thirty-year  gold  bonds,  dated  October  1,  1909,  and  due  October 
1,  1939.  Of  these  bonds  approximately  $2,623,000  are  out- 
standing. 

Witness  for  the  company  stated  that  it  has  practically  no 
floating  debt,  and  that  its  net  earnings  to  date  applicable  to 
bond  interest  are  more  than  double  the  amount  necessary  to  par 
interest  on  the  present  outstanding  bonds,  and  the  $440,000 
additional  bonds  which  it  proposes  to  issue  in  case  the  transfer 
of  the  properties  is  approved. 

Negotiations  for  the  purchase  of  the  properties  of  the  Tulare 
company  by  the  Mt.  Whitney  company  were  begun  in  the  latter 
part  of  March  1915.  After  some  wee&s  of  negotiation  a  propo- 
sition to  sell  the  properties  for  the  sum  of  $550,000  Wft6  submitted 
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to  the  atodchoMexs  of  the  Tulare  oompeijLj,  which. proposition 
was  defeated.  However,  those  atochholdere  who  were  anxious 
to  sell  immediately  began  another  campaign,  and  at  the  annual 
meeting,  on  June  16,  191S,  the  proposition  was  again  presented. 
At  this  meeting  8,221  shares  out  of  a  total  of  3,450  shares  were 
represented,  and  the  proposition  was  unanimcnssly  adopted. 

The  contract  under  which  it  is  proposed  to  transfer  the  prop- 
erties is  dated  June  30,  1915.  It  provides  that  on  August  2, 
1915,  the  Mt.  Whitney  company  will  pay  the  Tulare  company 
(50,000  in  gold  coin.  On  that  date  Mt.  Whitney  company  also 
agrees  to  pay,  or  have  released,  the  following  notes  due  by 
Tulare  County  Power  Company,  all  of  which  have  matured : 


Payee. 

Date. 

Term. 

Int. 

6% 
7% 
7% 
7% 
7% 
7% 

6% 
8% 

Interest 
Payable. 

Principal. 

First  National  Bank 
of  San  Francisco 

Thomas  C.  Job 

Thomas  C.  Job  .... 

Allis -Chalmers  Co. 

AUis-ChabnerB  Co. 

James  M.  Hunt  .... 

Westinghouse  Elec- 
tric Mfg.  Co 

Lindsay  NatH  Bank 

A.  M.  Drew 

Nov.   15,  'IS 
Sept.  22,  '13 
Sept.  22,  '13 
Oct.    10,  '13 
Oct.    10,  '13 
Sept.  22,  '13 

Sept.  20,  '13 

6  months 
1  year  . . 
1  year  . . 
lyear  . . 
lyear  .. 
1  year  , . 

S  months 

Quarterly  ... 
Semiannually 
Semiannually 
Annually    . . . 
Semiannually 
Semiannually 

At  maturity 

$8,000.00 

17,927.40 

666.66 

3,513.63 

4,116.67 

10,800.00 

1,211.25 

1,000.00 

793  51 

•  .  •'• 

Total  

$48,029.12 

These  notes  are  indorsed  by  various  stockholders  of  the  Tulare 
company,  and  the  agreement  provides  that  if  any  of  the  notes 
have  be«i  paid  by  their  indoi^rs  the  money  shall  be  repaid  to 
siich  indorsers  by  the  Mt.  Whitney  company. 

On  or  before  November  1,  1916,  the  Mt  Whitney  company 
further  agrees  to  pay  the  sum  of  $25,000;  on  or  before  Febru- 
ary, 1,  1916,  the  sum  of  $75,000;  on  or  before  May  1,  1916,  the 
sum  of  $50,000;  and  on  or  before  August  1,  1916,  the  differ- 
ence between  $350,000  and  the  total  sum  of  the  foregoing 
payments,  including  all  unpaid  interest  to  August  2,  1915  on 
the  $200,000  owing  to  C.  J.  Wrightsman.  The  deferred  pay- 
ments on  the  purchase  price  are  to  bear  interest  at  6  per  cent 
per  annum,  payable  semiannually,  and  are  to  be  evidenced  by 

four  promissory  notes  dated  August  2,  1915.     These  notes  are 
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to  be  Becured  by  pledge  of  an  equal  axnonnt  of  first  mortgage 
bonds  of  the  Mt.  Whitney  company. 

In  addition  to  the  payment  of  $350,000,  as  above  provided, 
Mt  Whitney  Power  &  Electric  Company  agrees  to  assume,  on 
August  2,  1915,  the  unpaid  balance  on  the  indebtedness  due 
C.  J.  Wrightsman,  amounting  to  $200,000,  making  a  total  con- 
sideration for  the  property  of  $550,000. 

Mt.  Whitney  company  also  assumes  all  existing  power  con- 
tracts, and  agrees  to  assume  one  half  of  the  taxes  for  1915. 
The  Tulare  company  is  to  retain  as  of  date  of  transfer  cash  on 
hand,  bills,  and  accounts  receivable,  and  notes  receivable. 

Tulare  County  Power  Company  represents  that  the  cost  to 
date  of  its  physical  properties  is  the  sum  of  $475,283.63.  In 
addition  it  claims  to  have  expended  the  sum  of  $119,395.03  in 
developing  its  business,  and  to  have  issued  2,000  shares  of  com- 
mon stock  and  1,000  shares  of  preferred  stock  in  securing 
certain  water  rights. 

On  June  30,  1915,  it  had  1,053  consumers,  and  its  connected 
load  amounted  to  4,665  horse  power.  Without  any  further  in- 
crease in  its  business,  Mr.  HoUey,  secretary  and  director  of  the 
Tulare  company,  estimated  that  its  gross  operating  revenue  for 
the  next  twelve  months  would  amount  to  $181,285,  and  its  net 
revenue  approximately  $56,000.  He  estimated  that  the  Mt 
Whitney  company  would  be  able  to  handle  this  business  at  a 
saving  of  not  less  than  $25,000  per  annum. 

Out  of  the  proceeds  of  the  sale  and  its  notes  and  accounts  re- 
ceivable, the  Tulare  County  Power  Company,  expects  to  pay 
off  the  outstanding  indebtedness  upon  its  properties,  other  than 
that  assumed  by  the  Mt.  Whitney  company,  and  distribute  the 
balance  of  its  assets  among  its  stockholders. 

The  Tulare  County  Power  Company  has  heretofore  been 
granted  authority  to  issue  stock  for  the  purpose  of  making  a 
settlement  with  certain  of  its  creditors.  These  creditors  were 
represented  at  the  hearing  in  this  matter,  and  an  agreement  was 
reached  by  which  this  stock  will  be  issued  in  satisfaction  of  the 
claims  of  these  creditors. 

Approximately  90  per  cent  of  the  preferred  stockholders  of 
the  Tulare  company  have  signed  agreements,  waiving  their 
right  to  receive  par  value  for  their  stock,  and  agreeing  to  take 
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only  the  7  per  cent  interest  which  has  accrued  thereon^  and  to 
prorate  the  balance  of  the  proceeds  of  the  sale  with  the  common 
and  consumers  stockholders.  Mr.  HoUey,  testified  that  the 
result  of  this  will  be  that  the  preferred  stockholders  would  re- 
ceive approximately  $71  or  $72  per  share  for  their  holdings, 
and  the  common  and  consumers  stockholders  approximately  $51 
or  $52  per  share. 

The  deed  of  transfer  provides  that  all  franchises  of  the  Tulare 
company  shall  be  transferred  to  the  Mt  Whitney  company. 
These  franchises  are  as  follows: 

The  county  of  Tulare,  granted  November  7,  1911,  term  fifty  years; 
Tlie  city  of  Lindsay,  granted  March  5,  1011,  term  fifty  years; 
The  city  of  Tulare,  granted  March  18,  1912,  term  fifty  years; 
The  ci^  of  Exeter,  granted  March  22,  1912,  term  fifty  years. 

Each  of  these  franchises  provides  that  after  the  first  five 
years  the  company  shall  pay  annually  to  the  grantor  2  per  cent 
of  its  gross  receipts.  The  original  cost  of  these  franchises  to 
the  Tulare  company  is  stated  to  be  the  sum  of  $6^513.52. 

Covering  the  same  territory  Mt.  Whitney  Power  &  Electric 
Company  has  franchises  as  follows: 

The  county  of  Tulare,  granted  November  9,  1898,  term  fifty  years. 
The  city  of  Tulare,  granted  November  20,  1899,  term  fifty  years. 

Xeitjher  of  these  franchises  provide  for  the  payment  by  the 
Mt  Whitney  company  of  a  proportion  of  its  gross  receipts  to 
the  grantor. 

The  franchise  from  the  county  of  Tulare  was  granted  pre- 
vious to  the  incorporation  of  the  cities  of  Lindsay  and  Exeter; 
hence  the  Mt.  Whitney  company  has  no  special  franchises  in 
these  cities. 

The  bulk  of  the  business  of  Tulare  County  Power  Company 
comes  from  its  agricultural  load.  The  company  supplies  power 
for  purposes  of  pump  irrigation  principally  in  the  citrus  fruit 
orchards  and  alfalfa  fields  of  Tulare  county. 

Mt.  Whitney  Power  &  Electric  Company  also  has  an  extensive 
agricultural  business  in  this  territory.  Naturally  a  consolida- 
tion of  the  properties  of  these  two  companies  will  result  in  a 
duplication  of  facilities.  According  to  the  testimony,  Mt.  Whit- 
ney Power  &  Electric  Company  would  not  have  present  use  for 
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the  Steam  plant  of  the  Tulare  County  Power  Company,  but 
would  use  it  as  an  auxiliary  supply. 

It  is  in  the  testimony  further  that  Mt  Whitney  Power  & 
Electric  Company  would  come  into  possession  through  the  pur- 
chase of  Tulare  County  Power  Company  of  power  lines  serving 
territory  in  which  the  Mt  Whitney  Power  &  Electric  Company 
already  possessed  ample  feeders. 

Witnesses  for  the  applicants  herein  stated  that  the  Mt  Whit- 
ney Power  &  Electric  Company  would  gradually  unify  these 
two  systems,  removing  the  duplicate  lines  to  new  territory  now 
awaiting  service. 

As  a  duplicate  service  of  course  will  continue  under  the  com- 
petition as  at  present  existing  between  these  two  applicants, 
such  objections  as  there  could  now  be  against  the  duplication 
would  lie  with  additional  force  against  the  continued  increase  in 
this  duplication. 

It  is  of  course  patent  as  stated  frequently  in  the  opinions  of 
this  Commission  that  such  investment  as  has  been  made  beyond 
the  actual  needs  of  the  service  must  in  the  ead  be  an  extra  bur- 
den either  upon  the  rate  payer  or  the  stockholders  of  one  or  both 
of  these  companies. 

Witness  for  Tulare  County  Power  Company  stated  that 
the  competitive  condition  was  brought  about  through  the  un- 
satisfactory service  of  Mt  Whitney  Power  &  Electric  Company, 
which  led  to  the  formation  of  the  Tulare  County  Power  Com- 
pany with  several  hundred  residents  of  Tulare  county,  chiefly 
farmers,  as  stockholders. 

Witness  also  testified  that  most  of  the  unsatisfactory  features 
of  the  service  of  Mt.  Whitney  Power  &  Electric  Company  which 
brought  the  Tulare  County  Power  Company  into  being  had 
now  been  eliminated,  due  to  the  regulation  by  the  state  and  the 
force  of  competition. 

The  representative  of  Tulare  County  Power  Company  testi- 
fied that  the  consumers  whom  he  represented  were  now  of  the 
opinion  that  the  regulation  by  the  state  through  this  Commis- 
sion had  proved  and  would  prove  ample  to  protect  their  inte^ 
ests. 

I  am  of  the  opinion  from  the  evidence  in  this  matter  that  the 
Mt.  Whitney  Power  &  Electric  Company  can  give  full  and 
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satisfactory  service  to  the  presest  patrons  of  Tulare  County 
Power  Company. 

I  am  of  the  opinion  also  that  this  service  can  be  given  with  no 
increase  in  the  rates  as  now  charged  against  the  patrons  of 
Tulare  County  Power  Company,  as  all  of  these  patrons  are 
now  on  the  same  basis,  without  discrimination  in  favor  of  stock- 
holders. 

I  believe  also  that  the  present  financial  condition  of  Tulare 
County  Power  Company  is  a  critical  one,  and  that  there  is  a 
very  grave  question  whether  it  could  much  longer  continue  to 
serve  its  patrons  as  they  should  be  served. 

It  would  appear,  therefore,  that  there  remains  to  be  con- 
sidered one  other  element  of  importance  in  this  situation,  and 
that  is  the  ability  of  Mt.  Whitney  Power  &  Electric  Company 
to  absorb  the  duplicated  facilities  without  injury  either  to  its 
patrons  or  to  itself. 

It  appears  from  the  testimony  that  the  witnesses  estimated 
the  gross  return  which  Mt.  Whitney  company  would  receive 
from  the  Tulare  County  Power  Company's  property  at  a  sum 
ranging  from  $175,000  to  $180,000  per  year.  The  net  return 
is  estimated  at  $80,000  per  year.  These  estimates  are  based 
upon  the  pres^it  rates. 

It  would  appear,  therefore,  that  Mt  Whitney  Power  &  Elec- 
tric Company  could  set  up  a  special  depreciation  reserve  against 
those  portions  of  the  duplicated  properties  which  could  not  be 
removed  from  their  present  location  and  made  otherwise  ser- 
viceable. 

This  special  depreciation  reserve  should  be  of  such  dimen- 
sions as  to  enable  Mt.  Whitney  Power  &  Electric  Company 
gradually  to  Write  off  such  portions  of  the  Tulare  company's 
plant  as  cannot  economically  be  welded  into  its  s^'stem  on  an 
adequate  revenue  producing  basis. 

After  a  consideration  of  the  evidence  submitted  by  the  ap- 
plicants, I  am  of  the  opinion  that  this  application  should  be 
granted,  and  I  submit  the  following  form  of  order: 

ORDER. 

Tulare  County  Power  Company,  having  applied  to  this  Com- 
mission for  authority  to  sell  its  properties  to  the  Mt.  Whitney 
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Power  &  Electric  Company,  and  the  latter  company  having  ap- 
plied to  this  Commission  for  authority  to  purchase  the  same; 
and  it  appearing  to  this  Commission  that  applicant's  request 
is  reasonable  and  that  public  convenience  will  be  served  by 
the  transfer  herein  proposed,— 

It  is  hereby  ordered  that  Tulare  County  Power  Company  be, 
and  it  is  hereby,  authorized  to  transfer  to  Mt.  Whitney  Power 
&  Electric  Company  all  its  property,  being  the  properties  more 
fully  described  in  exhibit  "C"  attached  to  the  original  appli- 
cation, according  to  the  terms  of  an  agreement  dated  June  30, 
1915,  a  copy  of  which  is  attached  to  the  original  application 
herein  and  marked  exhibit  "B." 

The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

1.  The  price  at  which  the  properties  of  the  Tulare  County 
Power  Company  are  transferred  to  Mt.  Whitney  Power  &  Elec- 
tric Company  shall  not  be  binding  upon  this  Commission,  or 
any  other  public  body,  as  representing  the  value  of  said  prop- 
erties for  rate-making  or  other  purposes. 

2.  Tulare  County  Power  Company  shall  transfer  its  fran- 
chises to  Mt.  Whitney  Power  &  Electric  Company  only  after 
Mt.  Whitney  Power  &  Electric  Company  shall  have  filed  with 
this  Commission  a  statement  naming  the  franchises  under  whieh 
it  will  henceforth  operate,  and  only  after  this  Commission  shall 
have  issued  a  supplemental  order  finally  approving  the  transfer 
of  such  franchises. 

3.  Within  thirty  days  from  the  date  of  this  order,  Mt 
Whitney  Power  &  Electric  Company  shall  file  with  this  Com- 
mission a  stipulation  to  the  effect  that  it  does  not,  and  never 
will,  claim  in  any  proceeding  before  this  Commission,  or  any 
other  public  body,  a  value  for  the  franchises  acquired  by  it 
from  Tulare  County  Power  Company  in  excess  of  the  actual 
cost  to  Tulare  County  Power  Company  of  acquiring  said  fran- 
chises. 

4.  The  authority  herein  granted  shall  apply  only  to  such 
transfer  of  property  as  shall  take  place  on  or  before  December 
31,  1915. 
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The'  foregoing  opinion  and  order  are  hereby  approred  and 
ordered  filed  as  the  opinion  and  order  of  the  Kailroad  Com- 
mission of  the  State  of  California- 


Note.— Sales  of  Public  Utility  Property. 

Sales  and  purchases  of  property  by  public  utilities  have  been 
authorized  in  the  following  cases ; 

Arizona,  In  Ee  Mountain  States  Teleph.  &  Telcg.  Co.  Docket 
Xo.  229,  April  29,  1915,  sale  of  telephone  exchange  by  the  Mountain 
States  Telephone  &  Telegraph  Company  to  Minor  and  Grasty;  In 
Be  Woods,  Docket  No.  253,  May  10,  1915,  sale  of  telephone  line  by 
William  B.  Woods  et  al.  to  Arizona  Electric  Telephone  Company 
(consolidation) ;  In  Be  Mountain  States  Teleph.  &  Teleg.  Co.  No. 
270,  June  23,  1915,  sale  of  iron  circuits  by  ilountain  States  Tele- 
phone &  Telegraph  Company  to  the  United  States  government, 
and  to  Iron  Springs  Outing  Club. 

California,  In"  Be  Pacific  Electric  B.  Co,  Decision  No.  2220,  Ap- 
plication No.  1536,  March  13,  1915,  sale  of  electric  heating  and 
lighting  system  by  Pacific  Electric  Bail  way  Company  to  Southern 
California  Edison  Company  (consolidation) ;  In  Be  Klamath  Teleph. 
&  Telog.  Co.  Decision  No.  2222,  Application  No.  988,  March  13, 1915, 
sale  of  telephone  system  by  Klamath  Telephone  &  Telegraph  Company 
to  Joseph  ITessig  et  al. ;  In  Ee  Pacific  Teleph.  Co.  Decision  No.  2224, 
Application  No.  1440,  March  13,  1915,  sale  of  telephone  system  by 
Weed  Lumber  Company  to  Pacific  Telephone  &  Telegraph  Company 
(consolidation)  ;  In  Be  Western  U.  Teleg.  Co.  Decision  No.  2236, 
Application  No.  1568,  March  18,  1915,  sale  of  telegraph  line  by  The 
Western  Union  Telegraph  Company  to  Thomas  Conlin;  In  Ee 
Gladora  Water  Co.  Decision  No.  2242,  Application  No.  1509,  March 
18,  1915,  sale  of  water  system  by  Glendora  Water  Company  to  city 
of  Glendora;  In  Be  Kirby,  Decision  No.  2245,  Application  No.  1577, 
March  19,  1915,  sale  of  telephone  system  by  C.  M.  Kirby  to  Pacific 
Telephone  &  Telegraph  Company  (consolidation) ;  In  Be  Lagunitas 
Development  Co.  Decision  No.  2273,  Application  No.  1551,  April  1, 
1915,  sale  of  water  system  by  Lagunitas  Development  Company  to 
San  Geronimo  Valley  Water  Company  (consolidation) ;  In  Be  Patter- 
son, Decision  No.  2274,  Application  No.  1503,  April  3,  1915,  sale  of 
telephone  system  by  A.  F.  Patterson  to  Mrs.  J.  Guerra ;  In  Be  Warren, 
Decision  No.  2274,  Application  No.  1544,  April  3,  1915,  sale  of 
telephone  system  by  6.  Warren  to  A.  F.  Patterson ;  In  Be  Spaulding, 
Decision  No.  2308,  Application  No.  1576,  April  20,  1915,  sale  of 
water  ditch  by  Bosa  S.  Spaulding  to  the  Foothill  Ditch  Company 
(consolidation)  ;  In  Be  Greendale,  Decision  No.  2314,  Application 
No.  1631,  April  20,  1915,  sale  of  water  system  by  Verdugo  Springs 
P.U.R.1916E. 
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Water  Coanpany  to  City  of  GreenAale;  In  Be  Motrntain  Light  & 
Water  Co.  Decision  No.  HSiS,  Application  No.  1582,  April  34,  1915, 
sale  of  waterworks  by  F.  A.  Cody  to  Mountain  Light  &  Water  Com- 
pany (consolidation) ;  In  Re  Janss  Co.  Decision  No.  2405,  Applica- 
tion No.  1603,  May  21, 1915,  sale  of  water  system  by  Janss  Company 
to  Belvedere  Water  Company;  In  Be  Parlier  Winery  Co.  Decision 
No.  2416,  Application  No.  1530,  May  24,  1915,  sale  of  franchises  by 
Parlier  Winery  Company  to  Eiver  Bend  Gas  &  Water  Company; 
In  Re  Soledad  Land  &  Water  Co.  Decision  No.  2428,  Application 
No.  1690,  May  26,  1915,  sale  of  water  utility  property  by 
Soledad  Land  &  Water  Company  to  Mission  Water  Company  (con- 
solidation) ;  In  Re  Fay  Water  Co.  Decision  No.  2435,  Application 
No.  1604,  May  29,  1915,  sale  of  water  system  by  heirs  of  estate  of 
Luigi  Marre  to  Fay  Water  Company ;  In  Be  Corcoran,  Decision  No. 
2457,  Application  No.  1705,  June  7, 1915,  sale  of  water  and  gas  sys- 
tem by  the  Corcoran  Gas  &  Water  Company  to  dty  of  Corcoran ;  In 
Be  San  Francisco,  Decision  No.  2459,  Application  No.  1440,  June  7, 
1915,  the  Commission  approved  a  transfer  of  a  franchise  owned  by 
the  Bay  Cities  Home  Telephone  Company,  permitting  the  construc- 
tion and  operation  of  a  telephone  system  in  the  city  and  county  of  San 
Francisco,  to  the  Pacij&c  Telephone  &  Telegraph  Company,  the  board 
of  supervisors  having  passed  a  restriction  approving  the  transfer,  and 
such  resolutions  having  been  approved  by  the  mayor.  Commissioner 
Edgert  dissented  on  the  ground  that  the  franchise  was  obtained 
through  corruption,  and  that  2  per  cent  of  gross  receipts  accruing  to 
the  city  under  provisions  of  the  franchise  was  an  insufficient  benefit; 
In  Re  Stoll,  Decision  No.  2465,  Application  No.  1714,  June  10, 1915, 
sale  of  water  system  by  Edward  Stoll  to  the  city  of  Los  Angeles; 
In  Be  McCarthy  Co.  Decision  No.  2464,  Application  No.  1709,  June 
10,  1915,  sale  of  water  system  by  the  McCarthy  Company  to  the 
city  of  Los  Angeles;  In  Be  McClelland,  Decision  No.  2474,  Appli- 
cation No.  1654,  June  14,  1915,  sale  of  a  street  railway  extension 
by  H.  A.  McClelland  &  Mercantile  Trust  Company  to  Pacific  Gas  & 
Electric  Company  (consolidation) ;  In  Be  Commonwealth  Home 
Builders,  Decision  No.  2477,  Application  No.  1725,  June  14,  1915, 
sale  of  water  system  by  Commonwealth  Home  Builders  to  city  of 
Los  Angeles;  In  Be  Packmayr,  Decision  No.  2481,  Application  No. 
1715,  June  14,  1915,  sale  of  water  system  by  Otto  Packmayr  to  the 
city  of  Los  Angeles;  In  Be  Sanger  Teleph.  Co.  Decision  No.  2505, 
Application  No.  1677,  June  21,  1915,  sale  of  telephone  plant  by 
Sanger  Telephone  Company  to  H.  F.  Knapp. 

In  Be  Orosi  Orange  Land  Co.  Decision  No.  2637,  Application  No. 
1782,  July  28,  1915,  sale  of  domestic  water  system  by  Orosi  Orange 
Land  Company  to  Cove  Water  Company  (consolidation) ;  In  He 
Sierra  Valleys  B.  Co.  Decision  No.  2659,  Application  No.  1797,  Aug. 
3,  1915,  sale  of  the  Sierra  Valleys  Bailway  by  Cora  Healy  individu- 
ally and  aa  guardian  to  the  Nevada-Calif dmia-Oregon  Bailway; 
P.U.R.1915E. 
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In  Be  Browning,  Decision  No.  2687,  Application  No.  1683,  Aug. 
12,  1915,  sale  of  water  system  by  W.  M.  Browning  to  trustee  for 
Belvedere  Mutual  Association. 

Illinois.  In  Be  Cmtral  U.  Teleph.  Go.  No.  3515,  March  4,  1915, 
sale  of  telephone  property  by  receiyers  of  Central  TTnion  Telephone 
Company  to  Robert  Hood;  In  Re  Central  U.  Teleph.  Co.  No.  3516, 
March  4,  1916,  sale  of  telephone  property  by  receivers  of  Central 
Union  Telephone  Company  to  William  P.  McNeall;  In  Re  Central 
XT.  Teleph.  Co.  No.  3634,  March  18,  1915,  sale  of  telephone  system 
by  receivers  of  Central  TTnion  Tdephone  Company  to  TTnion  Tele- 
phone Company  (consolidation) ;  In  Re  Atchison,  T.  ft  S.  F.  R. 
Co.  No.  3309,  Mareh  31,  1915,  sale  of  real  estate  by  Atdiison,  To- 
peka,  ft  Santa  Fe  Railway  Company  to  John  P.  Ford;  In  Re  Chi- 
cago City  R.  Co.  No.  3754,  April  22,  1915,  sale  of  real  esUte  by 
Chicago  City  Railway  Company  to  Josie  Markns;  In  Be  Common* 
wealth  Edison  Co.  No.  3600,  May  6, 1915,  sale  of  electric  g^erating 
plant  by  the  Northwestern  Elevated  Railroad  Company  to  the  Com- 
monwealth Edison  Company  (consolidation);  In  Re  Minneapolis 
ft  St  L.  R.  Co.  No.  3671,  May  6,  1915,  sale  of  railroad  by  Des 
Moines  ft  Fort  Dodge  Railroad  Company  to  the  Minneapolis  ft  St. 
Louis  Railroad  Company;  In  Re  Orange  Teleph.  Co.  No.  3717, 
May  6,  1915,  sale  of  telephone  system  by  the  Woodstock  Mutual 
Telephone  Company  to  the  Orange  Telephone  Company  (consolida- 
tion) ;  In  Re  Cleveland,  C.  C.  ft  St  L.  R.  Co.  No.  2817,  June  3, 
1915,  sale  of  land  by  Cleveland,  Cincinnati,  Chicago,  ft  St  Louis 
Railway  Company  to  the  Western  Cartridge  Company;  In  Re  lUi- 
nois  C.  R.  Co.  No.  3840,  June  3,  1915,  sale  of  land  by  Illinois  Cen- 
tral Railroad  Company  to  R.  E.  Walston;  In  Re  Illinois  C.  R.  Co. 
No.  3849,  June  3,  1915,  sale  of  land  of  Illinois  Central  Railroad 
Company  to  Robert  F.  Leesley. 

In  Re  Illinois  C.  R.  Co.  No.  3850,  June  3,  1915,  sale  of  land  by 
Illinois  Central  Railroad  C(»npany  to  John  J.  Scott;  In  Re  Illinois 
C.  R.  Co.  No.  3851,  June  3,  1915,  sale  of  land  by  Illinois  Central 
Railroad  to  E.  W.  Brown;  In  Re  Illinois  C.  R.  Co.  No.  3852,  June 
3, 1915,  sale  of  land  by  Illinois  Central  Railroad  Company  to  Ernest 
Moody;  In  Re  Illinois  C.  R.  Co.  No.  3853,  June  3, 1915,  sale  of  un- 
divided half  interest  in  land  by  Illinois  Central  Railroad  Company 
to  Atchison,  Topeka,  ft  Santa  Fe  Railway  Company;  In  Re  Illinois 
C.  R.  Co.  No.  3854,  June  3,  1915,  sale  of  land  by  Illinois  Central 
Railroad  Company  to  Ernest  H.  Beatty;  In  Re  Eastern  Illinois  In- 
dependent Teleph.  Co.  No.  3855,  June  3,  1915,  sale  of  a  one-half 
interest  in  a  telephone  conduit  system  by  the  Illinois  Independent 
Telephone  Company  to  the  receivers  of  the  Central  Union  Telephone 
Company  (consolidation) ;  In  Re  Aurora,  E.  ft  C.  R.  Co.  No.  3856, 
June  3,  1915,  authorization  for  sale  of  real  estate  by  Aurora,  Elgin, 
ft  Chicago,  Railroad  Company;  In  Re  Cleveland,  C.  C.  ft  St.  L. 
P.U.R.1916B. 
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B.  Co.  No.  3883,  June  3, 1915,  sale  of  real  eatate  by  Cleveland,  Cin- 
cinnati, Chicago,  &  St.  Louis  Bailway  Company  to  Marshall  Bump; 
In  Re  Central  Illinois  Public  Service  Co.  No.  3819,  June  17,  1915, 
sale  of  electric  light  plant  by  the  village  of  Table  Grove  to  tk^  Cen- 
tral Illinois  Public  Service  Company;  In  Re  Niantic  Teleph.  Com- 
pany No.  '6812,  June  17,  1915,  sale  of  telephone  system  by  Niantic 
&  Harristown  Telephone  Company  to  Niantic  Telephone  Company; 
In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  3893,  June  17,  1915,  ex- 
change of  land  by  Cleveland,  Cincinnati,  Chicago,  ft  St,  liouis  Rail- 
road Company  and  Job  Broster  and  Samuel  Broster ;  In  Re  Huston, 
No.  3708,  June  30,  1916,  sale  of  electric  light  plant  by  Charles  B. 
Huston  to  Economy  Electric  Light  ft  Power  Company  (consolida- 
tion) ;  In  Re  Baltimore  &  0.  C.  Terminal  R.  Co.  No.  3932,  June 
30,  1915,  sale  of  real  estate  by  the  Baltimore  &  Ohio  Chicago  Ter- 
minal Railway  Company  to  the  Chicago  Title  &  Trust  Company  and 
James  W.  Femald;  In  Re  Illinois  C.  R.  Co.  No.  8956,  June  30, 
1915,  sale  of  real  estate  by  Illinois  Central  Railroad  Company  to  B. 

B.  Walston;  In  Re  Security  Warehouse  &  Elevator  Co.  No.  3949, 
July  8,  1915,  sale  of  elevator  plant  by  Security  Warehouse  &  Eleva- 
tor Company  to  Security  Elevat(»*  Company  (consolidation) ;  In 
Re  Chicago  &  A.  R.  Co.  No.  4034,  July  22,  1916,  sale  of  real  estate 
by  Chicago  &  Alton  Railroad  Company  to  Riverview  Cemetery  Asso- 
ciation; In  Re  Chicago  &  A.  R.  Co.  No.  4036,  July  22,  1915,  sale 
of  real  estate  by  Chicago  &  Alton  Railroad  Company  to  Harry  A 
O'Kelly;  Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  4046,  July  22,  1915, 
sale  of  real  estate  by  the  Atchison,  Topeka,  &  Santa  Fe  Railwav 
Company  to  Albert  Dickinson  Company;  In  Re  Illinois  C.  R.  Co. 
No.  4053,  July  22,  1915,  sale  of  real  estate  by  Illinois  Central  Rail- 
load  Company  and  Atchison,  Topeka,  ft  Santa  Fe  Railroad  Company 
to  Albert  Dickinson  Company;  In  Re  Illinois  C.  R.  Co.  No.  4003, 
Aug.  5,  1915,  sale  of  real  estate  by  the  Illinois  Central  Railroad 
Company  to  the  Forest  City  Bit  ft  Tool  Company;  In  Re  Illinois 

C.  R.  Co.  No.  4100,  Aug.  19,  1915,  sale  of  land  by  the  Illinois  Cen- 
tral Railroad  Company  to  Rockford  Tool  Company;  In  Re  Illinois 
C.  R.  Co.  No.  3796,  Aug.  19,  1915,  sale  of  land  by  the  lUinois  Cen- 
tral Railroad  Company  to  the  Old  Colony  Chair  Company;  In  Be 
Grange  Teleph.  Co.  No.  3907,  Sept.  3,  1915,  sale  of  telephone  sys- 
tem by  the  Grange  Telephone  Company  to  the  Schuyler  Telephone 
Company  (consolidation) ;  In  Re  Leef  and  Vanden  Broeck,  Xo. 
4189,  Sept.  2,  1915,  sale  of  telephone  plant  by  Leef  and  Vanden 
Broeck,  proprietors  of  Alhambra  Telephone  Company  to  Alhambn 
Mutual  Telephone  Company  (consolidation). 

Indiana,  In  Re  United  Public  Service  Co.  No.  1396,  April  6, 
1915,  sale  of  water,  light,  and  power  system  by  Union  Water,  Light, 
&  Power  Company  to  United  Public  Service  Company  (consoUda- 
tion) ;  In  Re  Cumberland  Teleph.  &  Teleg.  Co.  No.  1248  and  No. 
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1447,  April  23,  1915,  sale  ot  telephone  eystem  by  the  Omnberland 
Telephone  &  Telegraph  Company  to  the  Southern  Telephdae  Com- 
pany of  Indiana,  a  corporation  organized  by  permission  of  the  Com* 
mission  for  that  purpose ;  In  Be  the  Talma  Teleph.  Co.  No.  1416, 
May  3,  1915,  sale  of  telephone  system  by  Talma  Telephone  Company 
to  Ella  Jameson;  In  Re  Nobleaville  Heat  Light  &  P.  Co.  No.  1535, 
May  21,  1915,  sale  of  electric  light  and  power  plant  by  the  Cicero 
Light  &  Power  Company  to  the  Noblesville  Heat,  Light,  &  Power 
Company;  In  Re  Cicero  Light  &  P.  Co.  No.  1536,  May  21,  1915, 
sale  of  electric  light  and  power  plant  by  Cicero  Light  &  Power 
Company  to  Noblesville  Heat,  Light,  &  Power  Company  (consoli- 
dation) ;  In  Re  Ashley,  No.  1557,  June  4,  1915,  sale  of  electric  light 
and  power  system  by  the  town  of  Ashley  to  the  Indiana  Utilities 
Company;  In  Re  Indiana  Utilities  Co.  No.  1558,  June  4,  1915,  sale 
of  remaining  property  of  a  burned  electric  lighting  system  by  the 
town  of  Ashley  to  Indiana  Utilities  Company ;  In  Re  People's  Teleph. 
Asso.  No.  1636,  July  17,  1915,  sale  of  telephone  system  by  People's 
Telephone  Association  of  Indiana  to  Southern  Indiana  Telephone 
(>ompany  (consolidation). 

Maine,  In  Re  Wardwell  U-34,  June  10,  1915,  sale  of  water 
power  and  electric  lighting  plant  by  Leon  A.  Wardwell  and  George 

C.  Webber  to  the  Turner  Light  &  Power  Company ;  In  Re  Warren, 
U-39,  June  25,  1915,  sale  of  electric  light  and  power  plant  by  S. 

D.  Warren  &  Company  to  the  Westbrook  Electric  Company;  In  Re 
Huse  Spool  &  Bobbin  Co.  U-49,  Aug.  5,  1915,  sale  of  electric  lights 
ing  system  by  Huse  Spool  &  Bobbin  Company,  to  Kingfield  Light 
Company. 

Masmchuseiis.  In  Re  Springfield  Gaslight  Co.  May  6,  1915,  sale 
of  gas  plant  by  South  Hadley  Gas  Company  to  the  Springfield 
Gaslight  Company  (consolidation). 

Michigan.  In  Re  Michigan  State  Teleph.  Co.  D-915,  April  27, 
j915,  sale  of  telephone  plant  by  Michigan  State  Telephone  Com- 
pany to  Allen  Mutual  Telephone  Company  (consolidation) ;  In  Re 
Michigan  State  Teleph.  Co.  0-939,  July  8,  1915,  sale  of  telephone 
property  by  the  Michigan  State  Telephone  Company  to  the  Lenawee 
County  Telephone  Company  (consolidation) ;  In  Re  Michigan  State 
Teleph.  Co.  D-953,  Aug.  10,  1915,  sale  of  telephone  system  by  John 
T.  Edwards  to  Michigan  State  Telephone  Company  (consolidation). 

Missouri,  In  Re  Southwestern  Teleg.  &  Teleph.  Co.  Case  No. 
592,  Jan.  16,  1915,  sale  of  telephone  system  by  the  Southwestern 
Telegraph  &  Telephone  Company  to  Macon  Telephone  Company 
(consolidation) ;  In  Be  Banta,  Case  No.  593,  Jan.  16,  1915,  salie 
of  telephone  system  by  I.  W.  Banta  to  T.  S.  Jackson;  In  Re  Win- 
ston, Case  No.  604,  Jan.  30,  1915,  sale  of  telephone  system  by  Mary 
P.  Winston  to  Hasten  Allen. 

New  Hampshire.  •  In  Re  Lincoln,  No.  423,  Feb.  19,  1915,  sale 
P.U.R.l915fi. 
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of  tel^hone  system  by  New  England  Telephone  A;  Telegraph  Com- 
pany to  (Jeorge  W.  Lincoln;  In  Re  Taylor,  D-275,  Jnne  12,  1915, 
sale  of  water  Bystem  by  Henry  L.  Bowles  to  George  F.  Taylor;  In  Re 
Canaan  Electric  Co.  I)-193,  June  30,  1915,  sale  of  electric  plant  by 
American  Woolen  Company  to  Canaan  Electric  Company;  In  Be 
Meredith  Electric  Light  Co.  D-273,  July  7,  1915,  sale  of  electric 
light  and  power  plant  by  the  Center  Harbor  Electric  Company  to 
Meredith  Electric  Company. 

New  Jersey,  In  Be  Wildwood  Waterworks  Co.  June  4,  1916,  sole 
of  waterworks  by  Wildwood  Waterworks  Company  to  the  city  of 
Wildwood. 

Ohio.  In  Be  Mahoning  County  Light  Co.  No.  304,  Jan.  5, 1915, 
sale  of  steam  heating  system  from  the  Youngatown  Heating  Com- 
pany to  the  Mahoning  County  light  Company  (consolidation) ;  In 
Be  Payne  Home  Teleph.  Co.  No.  429,  Feb.  9,  1915,  sale  of  tele- 
phone system  by  trustees  of  Payne  Home  Telephone  Company  to 
Sarah  A.  McHenry;  In  Be  Buckeye  Pipe  lane  Co.  No.  448,  March 
1,  1915,  sale  of  pipe  line  by  the  Buckeye  Pipe  Line  Company  to  the 
Eiver  Gas  Company  (consolidation) ;  In  Be  Ohio  State  Teleph.  Co. 
No.  437,  March  4,  1915,  sale  of  telephone  system  by  the  Akron 
People's  Telephone  Company,  to  the  Ohio  State  Telephone  Com- 
pany (consolidation) ;  In  Be  Farmers  Tri  County  Teleph.  Co.  No. 
447,  March  22,  1915,  sale  of  telephone  system  by  Farmers  Tri 
County  Telephone  Company  to  receivers  of  the  Central  Union  Tele- 
phone Company  (consolidation) ;  In  Be  Windsor  Teleph.  Co.  No. 
459,  April  20,  1915,  sale  of  telephone  property  by  the  Jefferson  & 
Warren  Telephone  Company  to  the  Windsor  Telephone  Company 
(consolidation) ;  In  Be  Parkman  Teleph.  Co.  No.  445,  April  30, 
1915,  sale  of  telephone  lines  by  the  Burton  Telephone  Company  to 
the  Parkman  Telephone  Company  (consolidation) ;  In  Be  Defiance 
Gas  &  Electric  Co.  No.  479,  May  1,  1915,  sale  of  undivided  half  in- 
terest in  electric  transmiasion  system  by  the  Auglaiza  Power  Com- 
pany to  the  Defiance  Gas  &  Electric  Company  (consolidation) ;  In 
Be  Valley  Light  &  P.  Co.  No.  483,  May  1,  1915,  sale  of  electric 
light  and  power  plant  by  the  Valley  Light  &  Power  Company  to 
the  Defiance  Gas  &  Electric  Company  (consolidation) ;  In  Be  Buck- 
eye Pipe  Line  Co.  No.  482,  May  4,  1915,  sale  of  telephone  poles 
by  the  Buckeye  Pipe  Line  Company  to  the  Central  District  Tele- 
phone Company;  In  Be  Athens  Electric  Co.  No.  485,  May  17,  1915, 
sale  of  electric  lighting  system  by  Francke  C.  Elliot,  trustee  to  Athens 
Electric  Company  (consolidation) ;  In  Be  Springfield  Gas  Co.  No. 
511,  May  17,  1915,  sale  of  entire  issue  <^  its  capital  stock  by 
the  Springfield  Gas,  Coke,  &  Pipe  Line  Company  to  Springfield 
Gas  Company;  In  Be  Forgan,  No.  491,  May  21^  1915,  sale  of  tele- 
phone system  by  receivers  of  the  New  Castle  Telephone  Company 
to  receivers  of  the  Central  Union  Telephone  Company  (consohda* 
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tion)  ;  In  Be  Miami  Light,  Heat,  &  Power  Co.  No.  476,  May  24, 
1915,  sale  of  electric  light  and  power  system  by  the  Miami  Light, 
Heai^  &  Power  Company  to  the  Dayton  Power  &  Light  Company 
(oonsolidation) ;  In  Re  Central  Dist.  Teleph.  Co.  No.  505,  May  25, 
1915^  permission  granted  to  the  Central  District  Telephone  Com- 
pany to  purchase  and  acquire  all  the  issued  and  outstanding  capital 
stock  of  the  Washington  Telephone  Company,  the  Jefferson  Tele- 
phone Company,  the  Belmont  Telephone  Company,  the  Union  Tele- 
phone  Company,  the  Woodsfield  Telephone  Company    (consolida- 
tion) ;  In  Re  Farmers  Teleph.  Co.  No.  498,  June  16,  1915,  sale 
of  telephone  system  by  the  Farmers  Telephone  Company  to  the  West 
Jefferson  Home  Telephone  Company  (consolidation) ;  In  Re  Delphos 
Gas  Co.  No.  488,  June  24,  1915,  sale  of  gas  plant  by  the  Delphos 
Gas  Company,  incorporated  1911,  to  the  Delphos  Gas  Company,  in- 
corporated 1913;  In  Re  Western  Ohio  R.  Co.  No.  544,  June  30, 
1915,  sale  of. electric  generating  and  railway  properties  and  leases 
thereof  by  the  Western  Ohio  Railroad  Company  to  the  Standard 
Power  &  Equipment  Company  and  the  Western  Ohio  Railway  Com- 
pany (consolidation) ;  In  Re  Montpelier  Teleph.  Co.  No.  540,  July 
6,  1915,  sale  of  capital  stock  of  the  Montpelier  Telephone  Company 
to  the  Bryan  Telephone  Company;  In  Re  Alverdtou  Teleph.  Co. 
No.   549,  July  6,  1915,  sale  of  telephone  plant  by  the  Alverdton 
Telephone  Company  to  the  Bryan  Telephone  Company  (consolida- 
tion) ;  In  Re  Ohio  Fuel  Supply  Co.  No.  451,  July  8,  1915,  sale 
of  natural  gas  transmission  line  by  the  Northwestern  Ohio  Natural 
Gas  Company  to  the  Ohio  Fuel  Supply  Company  (consolidation) ; 
In  Re  Strasburg  El?ptric  Co.  No.  552,  July  8,  1915,  sale  of  electric 
light  and  power  plant  by  the  Strasburg  £lectric  Company  to  the 
Ohio  Service  Company  (consolidation) ;  In  Re  Oldaker,  No.  560, 
July  8,  1915,  sale  of  a  telephone  exchange  by  J.  S.  Oldaker  to  C.  G. 
Hopkins;  In  Re  Summerj&eld  Gas  Co.  No.  453,  July  9,  1915,  sale 
of  gas  plant  by  the  Summerfield  Gas  Company  to  the  Noble  Fuel 
Supply  Company  (consolidation) ;  In  Re  Lloyd,  No.  566,  July  15, 
1915,  sale  of  railway  plant,  property,  and  franchises  by  Horatio  G. 
Liloyd  et  al.,  to  the  Stubenville  Railway  Company ;  In  Re  Tri-County 
Teleph.  Co.  No.  556,  July  16,  1915,  sale  of  telephone  system  by  the 
Tri-County  Telephone  Company  to  receivers  of  the  Central  Union 
Telephone  Company  (consolidation) ;  In  Re  Ohio  Gaslight  &  Coke 
Co.  No.  548,  July  20,  1915,  sale  of  electric  lighting  plant  by  H.  J. 
Sloan  et  al.,  to  the  Ohio  Gas,  Light,  &  Coke  Company  (consolida- 
tion) ;  In  Re  Fairfield  Twp.  Mut.  Teleph.  Co.  No.  557,  July  20, 
1915,  sale  of  telephone  system  by  Fairfield  Township  Mutual  Tele- 
phone Company  to  Fairfield  Township  Telephone  Company   (con- 
bolidation)  ;  In  Re  Mutual  Electric  Co.  No.  502,  July  21,  1915, 
sale  of  electric  lighting  system  by  Francke  C.  Elliott,  trustee  to  the 
]ilutual    Electric  Company    (consolidation) ;   In   Re   Central   Dist 
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Teleph.  Co.  No.  569,  July  27,  1915,  sale  of  electric  wire  circnit  by 
the  Central  District  Telephone  Company  to  the  Maple  Grove  Tele- 
phone Company;  In  Be  Delphos  Electric  Light  &  P.  Co.  No.  525, 
Aug.  24,  1915,  sale  of  electric  lighting  plant  by  the  Delphos  Elec- 
tric Light  &  Power  Company  to  the  Northwestern  Ohio  Light  Com- 
pany (consolidation) ;  In  He  Van  Wert  Public  Service  Co.  No. 
526,  Aug.  24,  1915,  sale  of  electric  lighting  plant  by  the  Van  Wert 
Public  Service  Company  to  the  Northwestern  Ohio  Light  Company 
(consolidation) ;  In  Re  Cottingham,  No.  528,  Aug.  24,  1915,  sale 
of  electric  lighting  plant  by  J.  W.  Cottingham  to  the  Northwestern 
Ohio  Light  Company  (consolidation) ;  In  Be  Cottingham,  No.  527, 
Aug.  24,  1915,  sale  of  electric  lighting  plant  by  Summer  Cot- 
tingham to  the  Northwestern  Ohio  Light  Company  (consolidation); 
In  Be  Urbana  Light  Co.  No.  529,  Aug.  24,  1915,  sale  of  electric 
lighting  plant  by  the  Urbana  Light  Company  to  the  Northwestern 
Ohio  Light  Company  (consolidation) ;  In  Re  Boseville  Oil  &  Oas 
Co.  No.  599,  Sept.  10,  1915,  sale  of  gas  properties  by  the  Boseville 
Oil  &  Gas  Company  to  Oeorge  P.  Wasmuth  et  al.;  In  Re  Marlatt, 
No.  592,  Sept.  11>  1915,  sale  of  telephone  pole  line  by  David  B. 
Forgan  et  al.,  receivers  of  Central  Union  Telephone  Company,  to 
H.  E.  Marlatt 

Oklahoma.  In  Re  Oil  Belt  Terminal  B.  Co.  Cause  No.  2239, 
Order  No.  901,  Feb.  11,  1915,  sale  of  right  of  way  by  Oil  Belt  Ter- 
minal Bailway  Company  to  St.  Louis  &  San  Francisco  Bailroad  Com- 
pany. 

Penmylvania.  In  Be  East  Penn  Gaslight  Co.  Application  Docket 
No.  189,  1915,  May  20,  1915,  proposed  merger  and  consolidation  of 
East  Penn  Gaslight  Company,  Macungie  Gas  Company,  Macungie 
Gas  &  Fuel  Company,  Perkiomen  Gas  &  Fuel  Company,  and  the 
Fleetwood  Gas  &  Fuel  Company.    Approved. 


GAIilFORNIA  RAILROAD  COMMISSION. 

IN  BE  HAYWABD  WATEB  COMPANY. 

[Decision  No.  2643;   Application  No.  1747.] 

ValwUion '^  Abandoned  pumping  plant  used  as  tnaierial  yard* 

1.  The  value  of  an  abandoned  pumping  plant  used  hy  a  water  com* 
pany  as  a  material  yard  was  allowed  in  the  valuation  of  the  property 
of  a  company  for  rate-making  purposes,  where  the  company  could  not 
supply  other  storage  facilities  at  leas  cost. 

Valuation  — >  Vntised  service  connections. 

2.  Unused  service  connections  of  a  water  company  laid  in  a  street 
before  paving  at  the  rec^uest  of  the  city  should  be  included  in  the  valua- 
tion of  the  plant  for  rate-making  purposes. 
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TighuMon  —  JndebtedneaB. 

3.  Indebtedneas  of  a  company  cannot  be  included  in  the  value  of 
its  property  for  rate-making  purpoees  where  the  property  covered  there- 
by has  already  been  included  in  the  valuation. 

Tahtation^Cfoing  value. 

4.  In  the  valuation  of  the  property  of  a  waterworks  company  for 
rate-making  purposes,  the  property  was  valued  as  a  going  concern^ 
but  no  separate  allowance  was  made  for  going  value. 

Valuation  ->  Wothing  capital. 

5.  Funds  necessarily  kept  out  of  use  for  working  capital  are  prop- 
erly included  in  the  valuation  of  the  property  of  a  water  com|>any  for 
rate-making  purposes,  but  where  the  cash  balance  of  the  company  was 
$43.20  on  January  1,  1014,  $91.90  on  January  1,  1915,  and  $899.25  on 
June  15,  1915,  it  was  held  that  the  sum  of  $3,000  was  in  excess  of  the 
average  working  capital  withheld  from  xise  by  the  oompany. 

Betunt  —  IFoter  company  ^m  Percentage* 

6.  A  water  company  was  permitted  to  so  increase  its  rates  that 
when  the  change  from  a  flat-rate  to  a  meter-rate  system,  as  ordered, 
was  completed,  the  return  upon  its  investment  imder  proper  manage- 
ment would  reasonably  be  expected  to  be  8  per  oent  per  annum. 

[July  30,  1915.] 

Applioatioh  to  inereaBe  water  rates;  granted  upon  eomple- 
tion  of  a  certain  improvement  in  service  as  ordered ;  the  sum  of 
$110,000  fixed  as  the  amount  upon  which  the  company  should 
be  entitled  to  earn  a  return.  The  rates  established  are  set  forth, 
in  the  order. 

Appearances:  PiUsbury,  Madison,  and  Sutro,  by  Oscar  Sutroy 
for  applicant;  Frank  Mitchell,  Jr.,  for  the  town  of  Hay  ward. 

LrOvelandy  Commissioner:  The  application  of  the  Hay  ward 
Water  Company  recites  that  applicant  is  operating  a  water  system 
for  the  supply  of  water  for  domestic  and  other  purposes  in  and 
in  the  vicinity  of  Hayward,  Alameda  county,  and  that  the  re- 
turns now  being  received  from  all  consumers  are  inadequate  for 
the  payment  of  running  expenses,  and  establishment  of  a  depre- 
ciation fund,  and  a  return  on  the  investment  in  the  system. 

Under  its  articles  of  incorporation  the  utility  company  has 
an  authorized  capitalization  of  2,000  shares  of  common  stock 
at  $100  par  value.-  The  order  of  the  Railroad  Commission  in 
proceeding  under  application  ITo.  1175,  gave  authority  for  the 
issuance  of  1,360  shared  of  capital  stock.  There  is  no  preferred 
stock  and  no  outstanding  indebtedness  of  any  sort. 

It  is  stated  that  no  dividends  have  been  paid  from  the  op^ 
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eration  of  this  property  during  the  five  years  immediately  pre- 
ceding the  filing  of  the  application.  Attached  to  the  applica- 
tion were  exhibits  setting  forth  the  amounts  shown  on  the  books 
of  the  company,  as  to  earnings  and  expenditures  for  the  year 
1914  and  for  the  first  five  months  of  1915,  and  a  detailed  es- 
timate to  the  amounts  which  the  officials  of  the  company  consider 
necessary  for  operation  of  the  system  during  the  coming  twelve 
months'  period.  There  is  also  set  forth  a  tabulation  of  the  fiat 
and  meter  rates  now  established  by  the  ordinance  of  the  town 
trustees  of  Hay  ward,  which  went  into  effect  January  1,  1909, 
and  remain  unchanged,  and  the  rates  which  the  company  desires 
to  have  established.  The  flat  rates,  or  rates  for  unmetered  use 
of  water,  now  in  effect  are  listed  in  fifty  sections. 
Ordinary  domestic  use  rates  are  as  follows: 

Each  family  of  1  person    $0.65 

Each  family  of  2  to  4  persons 1.25 

Each  family  of  5  to  6  persons 1.55 

Each  family  of  7  to  8  persons    1.90 

There  are  the  vacious  additional  charges  customary  with  this 
form  of  rate,  and  higher  chargies  monthly  for  use  in  schoolhouses^ 
business  places,  offices,  etc.,  in  accordance  with  the  usual  em- 
pirical methods  of  varying  such  charges. 

Rental,  for  fire  hydrants  on  6-inch  mains,  is  placed  at  ^  per 
month,  and  on  smaller  mains  at  $2.75  per  mont]^.  Meter  rates 
are  30  cents  per  100  cubic  feet.  Water  used  by  the  town  of  Hay- 
ward  for  sprinkling  streets,  etc.,  is  paid  for  at  the  rate  of  12^ 
cents  per  700  gallons,  the  equivalent  of  13J  cents  per  100  cubic 
feet.  The  applicant  requests  an  increase  of  approximately  58 
per  cent  over  the  foregoing  rates. 

The  rate  for  metered  water  asked  by  the  applicant  is  45 
cents  per  100  cubic  feet. 

In  support  of  its  application  for  an  increase  the  company 
relied  upon  its  statements  of  account  and  the  estimate  of  its 
officials  in  the  matter  of  maintenance  and  operation  expense, 
and  upon  the  Commission's  decision  ITo.  2255,  in  the  application 
of  this  company  to  issue  stock.  That  decision  uses  $101,372 
as  the  value  of  the  property  of  this  company,  presuming  the 
transfer  then  t^uthoriaed  to  have  been  consunomoated.  The  amount 
properly  to  be  received  and  aet  aaide  annually  to  meet  necessary 
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replacement  expense  is  accepted  by  the  company  at  the  figure 
used  by  the  Commission's  engineers  when  testifying  in  applica- 
tion No.  1176,  and  that  amount,  $3,665,  will,  therefore,  be 
accepted  herein. 

[1,  2]  Two  items  of  value  were  questioned  at  the  hearing 
in  this  application, — ^the  site  of  abandoned  pumping  plant,  value 
$1,960,  and  unused  service  connections,  valued  at  $1,209.  It 
was  developed  in  testimony  that  the  former  is  used  as  a  material 
yard,  and  that  probably  the  company  could  not  provide  other 
facilities  at  a  less  cost,  and  that  the  services  were  installed  at 
the  request  of  the  town  authorities,  preliminary  to  paving  streets. 
Therefore,  these  items  are  properly  to  be  allowed. 

Attorney  for  applicant  claimed  that  further  allowance  should 
be  made  as  follows: 

Going  value    $6,000.00 

Organization  and  legal  expense  3,000.00 

Working  capital    3,000.00 

Indebtedness  of  San  Lorenzo  Water  Co.,  assumed 2,000.00 

Total $14,000.00 

[8,  4]  The  indebtedness  of  the  San  Lorenzo  Water  Company 
can  hardly  be  considered  an  addition  to  value,  particularly  as 
all  property  items  were  includiad  in  the  estimates  discussed  in 
decision  No.  2255,  before  referred  to.  In  the  hearing  of  ap- 
plication No.  1175,  Mr*  Dillman,  engineer  for  the  water  com- 
pany, claimed  there  should  be  a  going  concern  value  of  $20,000. 
In  the  present  application,  going  concern  value  of  $6,000  is  asked 
for.  There  have  been  decisions  of  courts  which  have  recognized 
going  value,  and,  the  latest  decisions  seem  to  favor  valuing  a 
utility  as  it  is  found  without  a  specified  separate  finding  as  to 
going  value, — that  is  what  I  have  endeavored  to  do  in  this  case. 

[5]  Organization  and  legal  expense  is,  to  a  large  extent, 
covered  by  the  overhead  allowances  included  in  engineers'  es- 
timates. Working  capital,  however,  to  such  an  extent  as  it  is 
found  necessary  to  keep  funds  out  of  use,  should  be  provided  f or, 
and  will  be  giv^a  consideration  in  recommending  rates  to  be 
established.  It  is  to  be  noted  that  exhibits  A  and  B,  attached  to 
the  application,  show  that  on  January  1,  1914,  there  was  a  cash 
balajDce  of  $43.20,  on  January  1,  1915,  $91.90,  and  on  June  1, 
1915,  $899.85.     It  therefore  appears  that  $3,000  is  somewhat 
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in  excess  of  the  average  working  capital  withheld  from  use  I7 
the  company,  I  find  the  amount  upon  which  the  consumers 
of  this  utility  should  pay  returns  to  be  $110;000. 

In  the  determination  of  reasonable  maintenance  and  operation 
expense  of  this  system,  the  Commission  has  available  the  exhibits 
of  applicant^  before  referred  to,  an  analysis  of  operating  ex- 
penses for  years  1913  and  1914,  and  a  statement  of  operating 
expenses  and  revenues  for  several  years,  including  and  preceding 
1913,  prepared  by  the  Commission's  auditing  department,  and 
the  estimate  of  the  Commission's  hydraulic  engineer.  There 
is  a  considerable  variance  in  the  amounts  set  forth  in  the  various 
statements  of  the  actual  past  expenditures.  The  expense  of 
1913  was  $15,053,  and  of  1914,  $13,260,  according  to  Mr.  R 
A.  Pabst,  who  prepared  one  of  the  auditor's  exhibits.  The  ex- 
hibits accompanying  the  application  show  the  expense  for  1914  to 
have  been  $14,255.  In  each  of  these  the  rental  payment  for  the 
plant  has  been  eliminated,  as  has,  from  the  company's  state- 
ment for  1914,  account  of  back  rent,  amounting  to  $2,000,  and 
back  taxes,  amounting  to  $449.  Rental  payment,  or  as  Mr. 
Pabst  classes  it,  lease  of  system  and  interest  on  deferred  pay- 
ments, is  stated  by  him  for  1913,  $8,310.35,  and  for  1914, 
$3,310.46,  while  the  company  in  its  application  states  the  pay- 
ment for  1914  to  have  been  $3,150.  This,  however,  is  of  no  im- 
portance as  a  measure  of  proper  future  returns,  the  property  now 
having  been  transferred  from  the  San  Lorenzo  Water  Company  to 
the  Hayward  Water  Company. 

The  company's  statement  of  expense  for  the  first  five  months 
of  1915  totals  $6,763.35,  of  which  $1,312.50  is  payment  for 
"lease  of  other  plant,"  leaving  the  comparable  amount  $5,450.85. 
The  Commission's  hydraulic  engineer  presented  an  estimate 
totaling  $16,075,  which  he  considered  properly  applicable  should 
the  company  not  change  its  form  of  rates  from  a  flat  to  a  metered 
basis,  while  the  company  claimed  as  the  amount  that  should  be 
allowed,  $20,482.21.  This,  apparently,  the  company  considered 
justified  in  part  by  its  statement  that  disbursements  in  1914 
amounted  to  nearly  an  equal  sum,  but  neglected  to  call  attention 
to  the  fact  set  forth  above,  that  the  items  of  rent,  back  rent  and 
back  taxes,  totaling  $5,599,  cannot  be  considered  the  operating 
expense  likely  to  recur  each  year  under  the  present  ownership. 
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The  estiinate  of  the  company,  being  do  greiatly  in  tacefiB  of  the 
actual  ezpente  that  has  been  incurred  in  the  past^  m^kes  it 
unnecessary  to  give  it  detailed  consideration* 

The  greatest  diffierence  hetween  this  estimate  and  that  of  the 
Commission's  engiqeers  is  in  the  matter  of  repairs  and  general 
expense.  For  repairs,  in  the  estimate  presented  by  Mr*  E.  W. 
Hawley  for  the  Commission's  engineering  department^  is  allowed 
$1,000,  while  the  company  claimed  $2,702.  The  average  of 
several  recent  years  is  somewhat  under  $1,000,  and  it  therefore 
seems  unnecessary  to  provide  any  greater  sum,  particularly,  if 
an  allowance  is  made  for  an  adequate  depreciation  fund«  Mr. 
Hawley  estimates  $5,600  for  general  operating  expense,  as  against 
$8,406,  which  the  company  states  it  requires.  Comparable 
amounts  expended  in  1918>  and  1914,  respectively,  are  $2,550 
and  $4,048. 

The  company  insists  that  it  now  must  provide  for: 

Prwident    $200.00  per  month 

Secretary    100.00  per  month 

Legal  retainer  50.00  per  month 

Consulting  engineer 100.00  per  month 

Mr.  Hawley  provides: 

Hanager  and  superintendent   $1,200.00  pef  ftnnum 

L^al  and  engineering  retainers 1,200.00  per  annum 

Directors'  fees 150.00  per  annum 

Commercial  expense   1,200.00  per  annum 

The  last  two  items  provided  by  Mr.  Hawley  are  not  provided 
for  by  the  company  in  their  estimate.  "With  the  limited  opera- 
tions of  this  company  it  does  not  seem  necessary  to  provide  for 
a  separate  office  in  San  Francisco,  as  has  been  requested,  and 
compared  with  the  many  other  similar  concerns  whose  affairs 
have  come  before  this  Commission  for  consideration,  it  appears 
that  the  amounts  provided  for  in  maintenance  and  operation, 
by  the  Commission's  engineers,  are  liberaL 

An  estimate  was  also  presented  purporting  to  show  that  if 
meters  were  installed  on  all  services,  the  increased  cost  per  an- 
num would  be  $1,200,  and  the  parallel  decrease  in  cost,  due  to 
the  reduction  in  the  water  pumped,  would  be  $1,735.  This 
reduction  includes  the  reduction  in  force,  by  eliminating  one 
man  at  the  pumping  plant.    The  company  objected  strenuously, 

and  while  admitting  that  the  amount  of  water  pumped  would  be 
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decidedly  decreased,  and  that  great  improvement  in  service 
would  be  gained  thereby,  refused  to  admit  that  there  would  be 
any  less  expense  in  operating  the  system. 

Records  in  the  testimony  show  that  about  26,000,000  cubic  feet 
of  water  was  pumped  during  1914,  and  the  company  does  not 
attack  the  estimate  of  the  Commission's  engineer,  that  there  will 
be  a  reduction  in  pumpage  of  some  11,000,000  cubic  feet,  or 
about  42  per  cent  reduction.  It  does  not  appear  unreasonable  to 
presume  that  one  of  the  three  men  now  employed  would,  under 
such  conditions,  be  unnecessary,  and  that  an  estimated  reduction 
of  one  quarter  the  fuel  and  supplies  and  repairs  at  the  pumping 
plant  is  liberal  to  the  utility. 

It  appears  reasonable  to  presume  that  if  rates  are  so  established 
as  to  properly  allow  for  operation  of  the  system  under  present 
conditions,  that  the  same  rates  would  be  adequate  with  meters 
installed,  and  the  water  actually  paid  for  by  measurement  It 
has  been  found  that  where  water  is  pumped,  or  otherwise  causes 
expense  directly  proportional  to  the  amount  consumed,  that  flat 
rates  are  entirely  unjust  and  unsatisfactory.  This  is  true  as 
regards  the  relation  of  consumer  and  utility,  but  even  more  is 
it  apparent  as  between  the  various  consumers.  The  man  who 
conserves  the  supply  very  possibly  is  being  penalized  instead  of 
being  rew^arded. 

Immediately  preceding  hearing  in  this  matter,  the  complaint 
of  the  town  of  Hayward  against  the  San  Lorenzo  Water  Company 
(Hay ward  Water  Company),  was  given  hearing,  and  reference  to 
the  decision  in  that  matter  is  made  hereby.  It  was  clearly  estab- 
lished in  that  proceeding  that  a  number  of  consumers  are  often 
without  water  during  the  summer  months,  and  that  pressure  and 
carrying  capacity  of  the  mains  has  been  found  at  times  inadequate 
for  proper  fire  protection.  The  company  claims  that  this  is  due 
to  the  excessive  periodical  use  by  the  consumers  when  under  no 
restraint  In  the  hearing  of  this  application,  the  Hayward  Water 
Company  evinced  not  only  a  desire,  but  the  intention,  of  metering 
this  system  as  rapidly  as  possible.  In  view  of  that  fact,  I  shall 
recommend  that  the  present  flat  rates  remain  in  effect  pending  the 
metering  of  the  system. 

The  records  appear  to  show  that  thers  will  niecessarily  be 
some  increase  in  the  aggregate  returns  to  provide  for  the  adequate 
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sefvioe  Trhich  will  undotibtedly  be  demanded  of  ^ie  company, 
snd  I.^iU  Mdeavor  to  establish  saeh  a  rate  for  meastired  water 
as  will  be  just  and  equitable-  The  trial  rate  tised'by  the  Com' 
mission's  engineers^- and  presented  in  testiYnony^  applied  qi|)on 
the  estimated  total  use  of  15,000,000  cubic  feet,  apparently 
would  provide  a  return  of  about  $34,000,  whereas  $20,000  is 
sufficient  to  provide  for  maintenance  and  operation  and  depre- 
ciation. The  remaining  $14,000  at  7  per  cent  would  provide  an 
investment  of  $200,000.  The  rate  herein  established  Is  some- 
what lower,  and  applying  this  rate  against  the  estimate  in  testi- 
mony of  amounts  of  water  that  will  be  used,  it  seems  assured  that 
the  gross  annual  return  will  be  $30,000,  approximately. 

In  the  decision  in  case  No.  445,  the  Hayward  Water  Company 
is  directed  to  make  certain  improvements  in  its  installation,  and 
to  install  meters  for  its  consumers  with  due  diligence.  It  is 
^thought  that  the  installation  of  a  6-inch  main  pipe  line  on  C 
street  between  Third  and  Fifth  streets,  and  a  4-inch  main  pipe 
line  on  C  street  between  Fifth  and  Sixth  streets,  will  correct  the 
inefficiency  in  the  service  of  the  company  now  complained  of, 
and  the  company  is  given  sixty  days  within  which  time  to  make 
such  installation.  The  rates  herein  provided  will  therefore  be- 
come effective  upon  the  completion  of  the  installation  of  the 
6-inch  and  the  4-inch  mains  on  C  street,  as  provided  in  the 
decision  in  Case  445,  supra. 

[6]  From  the  records  and  testimony,  it  appears  that  the  com- 
pany has  in  the  past,  and  may  reasonably  have  expected  in  the 
future,  to  realize  a  gross  annual  income  of  about  $20,000.  The 
company  elaims  that  this  means  an  absolute  defieit  or  failure  to 
pay  operating  expenses.  The  Commission  believes  that  some 
economies  in  operation,  as  set  forth  herein,  may  be  put  into  eilect, 
and  that,  with  the  metering  of  the  system  and  the  reduction  of 
expenses  suggested  by  the  Commission  herein,  the  rates  herein 
provided  will  increase  the  annual  income  by  about  $10,000,  which 
will  enable  it  to  pay  operating  expenses,  provide  a  reasonable  sum 
for  depreciation,  and  realize  a  fair  return  upon  its  investment 
of  8  per  cent  per  annum. 

Attention  is  called  to  the  fact  that  this  order  provides  for  al- 
most an  entire  change  from  a  rate  based  upon  the  extent  of  the 

consumer's  family,  premises,  buildings,  etc.,  to  a  rate  by  measure 
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ing  of  the  water  used,  and  that  therefore  the  result  in  problematie. 
If  the  rate  be  found  to  provide  results  deviating  largely,  there 
must,  of  course,  be  a  future  revision. 
I  recommend  the  following  form  of  order: 

ORDER 

Hajward  Water  Company  having  made  application  to  increase 
its  rates,  and  a  public  hearing  having  been  conducted  in  the 
matter,  and  the  Commission  being  fully  informed  in  the  premises, 
it  is  hereby  found  as  a  fact  that  the  present  rates  are  unjust  and 
inequitable,  and  that  the  rates  set  forth  in  the  following  order 
are  just  and  equitable  rates,  and  basing  this  order  upon  the  fore- 
going finding  of  fact  and  the  further  findings  of  fact  set  out  in 
the  opinion  preceding  this  order, — 

It  is  hereby  ordered  that  the  rates  to  be  charged  by  the  Hay- 
ward  Water  Company  shall  be  as  follows: 

General  nee — monthly. 

Minimum  payment  for  first  300  cu.  ft $1.00 

Payment  for  use  between  300  cu.  ft.  and  5,000  cu.  ft      .25  per  100  cu.  ft 

Payment  for  aU  use  in  excess  of  5,000  feet 15  per  100  cu.  ft 

Flat  rates,  as  now  legally  established  on  file  with  the  Commission. 

Fuhlie  nee. 

Street  sprinkling  and  sewer  flushing $0.15  per  100  co.  ft 

Pire  service — ^for  number  of  hydrants  in  service  July 

1,  1914  200.00  per  month 

Additional  hydrants   1.00  per  month 

AU  other  public  use  at  general  rates. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 

Note. — ^In  Hayward  v.  San  Lorensso  Water  Co.  Decision  No.  2635, 
Case  No.  445,  decided  by  the  California  Bailroad  Commission,  July 
24,  1915,  and  referred  to  in  the  opinion  of  the  above  case,  the  water 
company  was  ordered  to  install  a  meter  system,  and  certain  larger 
and  additional  pipes,  to  secure  a  more  adequate  service  to  the  city 
and  to  its  inhabitants. 
P.U.Ra916B. 
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IN  RE  OBEAT  WESTEBN  POWER  COMPANY. 

[Decision  No.  2652;  Application  No.  1767.] 

Monopoly  and  competition^' Admission  to   occupied  field ^'Insuffl* 
eiency  of  plant  of  occupying  company. 

An  electric  company  not  able  to  construct  a  sufficiently  large  in* 
atallation  to  furnish  power  required  in  its  territory  will  not  be  protected 
against  the  entrance  into  the  field,  of  another  company  able  to  supply^ 
such  service. 

[August  2,  1016.] 

Application  for  an  order  preliminary  to  the  issuance  of  a  cei^ 
tificate  of  public  convenience  and  necessity  for  the  exercise  of 
certain  rights  under  a  franchise  to  be  granted  applicant  by  the 
County  of  Plumas  and  for  a  certificate  of  public  convenience  and 
necessity  for  the  construction  of  a  certain  electric  power  line  in 
the  County  of  Plumas;  granted. 

Appearances:  Chaffee  Hall  for  Oreat  Western  Power  Com- 
pany; Curtiss  Hillyer  for  Plumas  Light  &  Power  Company. 

Devlin,  Commissioner:  This  is  an  application  by  Great  West- 
em  Power  Company  for  an  order  preliminary  to  the  issue  of  a 
certificate  of  public  convenience  and  necessity  for  the  exercise 
of  certain  rights  under  a  franchise  to  be  hereafter  granted  by  the 
county  of  Plumas,  and  for  a  certificate  of  public  convenience  and 
necessity  for  the  construction  of  an  electric  power  line  in  Plumas 
county. 

This  is  an  application  in  effect  for  a  preliminary  order,  author- 
izing Great  Western  Power  Company  to  construct  a  22,000-volt 
transmission  line  from  Big  Meadows  to  Engels  Copper  Mining 
Company  mine  in  Plumas  county,  and  for  authority  to  sell  elec- 
tric energy  to  Engels  Copper  Mining  Company,  under  a  franchise 
to  be  hereafter  granted  by  Plumas  county. 

In  1911  applicant  constructed  a  hydroelectric  plant,  with  an 

installed  capacity  of  SOO-horse  power  at  Butte  Valley,  Plumas 

county.    The  capacity  of  the  plant  may  be  increased  to  1,500- 

horse  power.     The  plant  was  constructed  to  generate  electric 

energy  used  in  connection  with  the  construction  of  the  dam  at  Big 
P.U.R.1916E. 
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Meadows.  Between  the  dam  and  the  Butte  Valley  plant,  a 
distance  of  6  milea,  applicant  has  gwstriicted  a  threQ-phase  trans- 
mission line.  Since  the  completion  of  the  Big  Meadows  dam 
the  Butte  Valley  plant  has  not  been  operated,  except  for  die  pur- 
pose of  lighting  a  few  dwellings  at  the.  dam.  It  is  now  proposed 
to  operate  this  plant  and  sell  the  electric  energy  to  Engels  Copper 
Mining  Company,  according  to  the  terms  of  a  contract  dated 
July  1,  1915. 

Great  Wefftem  Power  Company  has  no  transmission  line  be- 
tween the  Big  Meadows  dam  and  the  mine  owned  by  Eugels 
Copper  Mining  Company.  The  distance  between  the  two  is 
approximately  30  miles.  The  cost  of  constructing  the  line  is 
estimated  at  $40,000. 

Under  the  terms  of  the  contract  dated  July  1,  1915,  Great 
Western  Power  Company  has  forty  days  within  which  to  com' 
plete  the  line. 

Engels  Copper  Mining  Company  has  agreed  to  purchase  and 
pay  for  a  minimum  of  450-horse  power.  The  power  company  has 
given  an  option  to  the  mining  company  to  purchase  an  additional 
600-horse  power  on  or  before  January  1,  1916.  Upon  giving 
ninety  days'  notice,  the  power  company  agrees  to  supply  the  min- 
ing company  with  a  maximum  of  1,500-horse  power. 

On  July  7,  1915,  Great  Western  Power  Company  applied  to 
the  board  of  supervisors  of  Plumas  county  for  a  franchise  to 
construct,  operate,  and  maintain  electrical  transmission  and 
distribution  lines  along  and  across  the  public  highways  of  Plumas 
county.  The  franchise  applied  for  is  to  be  sold  to  the  highest 
bidder  on  September  8,  1915.  It  is,  of  course,  apparent  that 
until  applicant  has  obtained  a  franchise,  no  final  order  can  be 
issued  in  this  proceeding.  Morever,  any  order  which  may  be 
issued  at  this  time  is  only  preliminary  and  conditioned  upon  the 
approval  of  the  franchise  to  be  obtained  by  Great  Western  Power 
Company  from  Plumas  county. 

The  granting  of  this  application  is  opposed  by  Plumas  Light 
&  Power  Company.  This  company  owns  a  40-horse  power  electric 
plant  located  at  Greenville.  It  serves  the  towns  of  Greenville, 
Crescent  Mills,  Taylorsville,  the  Indian  school,  and  some  of  the 
intervening  territory,  all  in  Plumas  county.  Its  plant  is  at 
present  operated  at  its  full  capacity^ 
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Plumas  Light  &  PoAver  Company  proposes  to  enlarge  its  plant. 
In  its  report,  marked  exhibit  "A/'  it  reports  the  cost  of  installing 
a  750-horse  power  plant  at  $49,120.17.  The  cost  of  installing 
this  plant  inchides  the  cost  of  a  18,200  volt  transmission  line 
from  the  proposed  power  plant  to  the  mine  of  Engels .  Copper 
Mining  Company^  Engineer  for  protestant  estimated  that  it 
'wt)nld  require  three  months,  after  the  delivery  of  the  material, 
to  construct  the  plant.  Applicant,  on  the  other  hand,  reports 
that  it  can  eonstruet  the  proposed  transmission  line  within  thirty 
days.  A  representative  of  the  Engels  Copper  Mining  Cotnpany 
testified  that  it  employed  160  men;  that  its  needs  for  power  were 
urgent,  and  that,  unless  it  could  be  secured  within  a  short  time, 
the  company  would  have  to  enlarge  its  steam  or  gas  engine  plant 

It  is  important  in  this  proceeding  to  consider  the  position  of 
Plumas  Light  &  Power  Company,  This  company  and  its  pred- 
eoessor,  Indian  Valley  Light  &  Power  Company,  has  at  various 
times  appeared  before  the  Commission  for  authority  to  issue 
stocks  and  bonds. 

On  March  3,  1915,  this  Commission  in  decision  Ko.  2192 
denied  without  prejudice  the  application  of  Plumas  Light  & 
Power  Company  for  authority  to  issue  $52,000  face  value  of 
bonds.  In  passing  on  this  application,  the  Commission  said: 
There  are  two  elements  in  this  general  situation, 'which  appear  to 
render  it  unwise  to  authorize  at  this  time  the  bond  issue  as  ap- 
plied for.  The  first  difficulty  is  the  pending  litigation  over  the 
water  rights  claimed  by  Round  Valley  Water  Company.  The 
lease  of  Plumas  Light  &  Power  Company  of  these  properties 
gives  it  the  option  of  purchase,  but  I  believe  it  of  doubtful  wis- 
dom for  this  applicant  to  proceed  with  the  construction  of  a 
hydroelectric  plant,  with  titles  in  controversy,  as  in  this  instance, 
and  particularly  when  we  are  informed  that  a  decision  may  soon 
be  expected  in  this  matter;  The  second  element  in  this  situation 
to  which  I  have  referred  relates  to  the  determination  of  which  is 
the  more  feasible  of  two  plans  for  the  Plumas  Light  &  Power 
Company  to  pursue.  It  may,  as  it  here  proposes,  construct  its 
own  hydroelectric  plant,  and  serve  the  territory  which  it  has 
mapped  out  for  itself.  It  may  be  possible  also  for  this  company 
to  construct  a  transmission  line  from  QreenviDe  to  Big  Meadows, 
as  it  proposed  in  application  JTo.  1186,  to  connect  with  the  Great 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


«46  CALIFORNIA  llAILROAD  COMMISSION. 

Western  Power  Company.  From  the  evidence  at  hand,  I  am  not 
satisfied  that  the  plan  herein  proposed  is  the  more  practical  and 
beneficial  from  all  points  of  view. 

Plumas  Light  &  Power  Company  reports  that  the  litigation 
referred  to  in  the  former  opinion  of  the  Commission  had  been 
decided  in  favor  of  Mr.  Bidwell  of  Eound  Valley  Water 
Company,  but  that  a  motion  for  a  new  trial  has  been  filed.  Both 
plaintiff  and  defendant  have  agreed  to  dismiss  the  litigation, 
provided  this  application  of  Great  Western  Power  Company  is 
denied.  The  litigation  being  adjusted,  protestant  hopes  to  find 
a  ready  market  for  its  bonds  if  authorized  by  this  Commission. 
Assuming  that  such  were  the  case,  it  would  require  several  weeks 
before  the  protestant  could  begin  construction  work  upon  its 
proposed  750-horse  power  plant 

According  to  the  contract  between  Great  Western  Power  Com- 
pany and  Engels  Copper  Mining  Company,  the  latter  has  agreed 
to  pay  for  a  minimum  of  450-horse  power.  The  power  company 
has  obligated  itself  to  furnish  a  maximum  of  1,500-horse  power. 
Assuming  that  protestant  were  able  to  finance  the  construction  of 
its  proposed  plant,  it  is  by  no  means  certain  that  the  plant  would 
have  a  sufficiently  large  installation  to  furnish  the  power  re- 
quired by  Engels  Copper  Mining  Company,  the  towns  of  Taylors- 
ville.  Crescent  Mills,  Greenville,  and  adjacent  territory,  includ- 
ing Indian  Valley.  It  is,  of  course,  self-evident  that  a  public 
utility  cannot  expect  this  Commission  to  protect  it  in  its  terri- 
tory, unless  such  public  utility  can  demonstrate  that  it  is  or 
will  be  able  to  give  adequate  and  sufficient  serviee  at  reasonable 
rates  to  that  territory. 

I  find  no  logical  reason  why  Great  Western  Power  Company 
should  not  be  permitted  to  construct  the  proposed  transmission 
line  and  sell  electric  energy  to  Engels  Copper  Mining  Company. 
Before  supplying  any  other  consumer  in  Plumas  county  with  elec- 
tric energy.  Great  Western  Power  Company  shall  obtain  a  sup- 
plemental order  from  this  Commission. 

In  this  proceeding.  Great  Western  Power  Company  has  asked 
for  authority  merely  to  serve  Engels  Copper  Mining  Company. 
The  approval  herein  given,  therefore,  has  in  contemplation  a  final 
order  which  would  permit  Great  Western  Power  Company  to 
sell  electric  energy,  under  the  terms  of  the  poroposed  Phunas 
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coTintjr  franchise,  to  the  Engels  Copper  Mining  Company  only. 
If  Great  Western  Power  Company  should  subsequently  desire 
to  take  on  additional  -consumers  in  Plumas  county,  it  will  be 
necessary  to  make  a  separate  application  therefor.  The  effect, 
therefore,  as  far  as  this  proceeding  is  concerned,  will  be  a  pre- 
liminary order  granting  authority  to  Great  Western  Power  Com- 
pany to  serve  Engels  Copper  Mining  Company.  This  portion 
of  Plumas  county  is  not  now  served  by  Plumas  Light  &  Power 
Company. 

Note. — ^Franchises  and  permits,  certificates  of  public  conven- 
ience and  necessity,  and  orders  relating  to  the  extension  of 
facilities. 

1.  Franchisei  and  permiU,  creatioiu 

Electric  transmission  lines  and  poles. 

Franchises  were  granted  to  build  and  operate  transmission  lines 
in  the  following  cases: 

Iowa,  Centerville  Light  &  P.  Co.  v.  Appanoose  County,  Docket 
E-158,  June  4,  1915,  franchise  for  twenty-five  years  to  Centerville 
Light  &  Traction  Company  for  a  line  in  Appanoose  county  be- 
tween Centerville  and  Cincinnati  and  between  Centerville  and  Ex< 
line,  along  public  highways  and  over  certain  private  property,  to- 
gether with  the  right  of  eminent  domain  where  necessary  to  acquire 
the  right  of  way. 

Dodgers  Point  Transp.  Co.  v,  Cerro  Gordo  County,  Docket  E-154, 
May  11,  1915,  franchise  for  twenty  years  to  Dodge's  Point  Trans* 
portation  Company  for  a  line  in  Cerro  Gordo  county  between  Clear 
Lake  and  Dodge's  Point  Park. 

Eastern  Iowa  Electric  Co.  v.  Dubuque  County,  Docket  B-152,  July 
80^  1915,  franchise  for  twenty-five  years  to  Eastern  Iowa  Electric 
Company  for  a  line  in  Dubuque  county  between  Dubuque  and  Dyers- 
ville,  along  public  highways  and  over  certain  private  property,  to- 
gether with  the  right  of  eminent  domain  where  necessary  to  acquire 
the  right  of  way. 

Eaton  V.  Decatur  County,  Docket  E-155,  May  11,  1916,  franchise 
for  twenty  years  to  0.  P.  Eaton  for  lines  in  Decatur  county  between 
a  certain  point  on  a  public  highway  to  Weldon,  and  between  another 
point  and  Van  Wert. 

Elwood  V.  Howard  &  Chickasaw  County,  Docket  E-163,  July  30, 
1915,  franchises  for  twenty-five  years  to  town  of  Alta  Vista  for  a 
line  between  Alta  Vista,  Chickasaw  county,  to  Elma,  Howard 
county. 
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North  Star  Electric  Co.  v.  Storey  County,  File  E-161,  July  30, 
1915,  franchise  for  twenty-five  years  to  North  Star  Electric  Company 
for  a  line  in  Storey  county  between  Ames  and  the  residence  of  George 
Meyers  along  public  highways  and  over  private  property,  togetlier 
with  the  right  of  eminent  domain  where  necessary  to  acquire  the 
right  of  way. 

Peterson  Power  &  Mill.  Co.  v.  Clay  County,  Docket  E-160,  June 
12,  1915,  franchise  for  twenty  years  for  a  line  in  Clay  county  be- 
tween a  certain  point  on  a  public  highway  and  Everly,  and  between 
certain  other  described  points  on  public  highways* 

Steinhauer  v.  Carroll  County  Docket  E-150,  March  19,  1915, 
franchise  for  twenty-five  years  to  G.  0.  Steinhauer  for  a  line  in  Car- 
roll county  between  West  Side  and  Arcadia. 

Vermont.  In  Re  Hardwich,  No.  326,  Feb.  10,  1915,  a  permit  was 
granted  to  the  village  of  Hardwich  to  erect  poles  along  the  public 
highway  from  Hardwich  through  Woodbury  to  South  Woodbury 
and  Sabin  Pond>  conditioned  that  a  franchise  to  &o  occupy  the  high- 
way be  obtained  from  town  selectmen. 

Telephones, 

Minnesota.  In  Re  Tri  State  Teleph.  &  Teleg,  Co.  Aug.  18,  1915, 
an  iudeterminate  permit  was  granted  to  the  Tri  State  Telephone  & 
Telegraph  Company  to  operate  a  local  telephone  exchange  in  Thief 
River  Falls. 

Water. 

Indiana.  In  Re  Topeka  Water  Co.  No.  1704,  Aug.  11,  1915,  a 
franchise  contract  between  the  town  of  Topeka  and  the  Topeka 
Water  Company  was  approved,  granting  the  right  to  the  utility  for 
a  term  of  twenty-five  years  to  construct  and  operate  a  watem-orks 
system  in  the  city,  and  to  lay  mains  in  the  streets,  and  requiring  the 
installation  of  a  certain  number  of  fire  hydrants  for  which  the  city 
is  to  pay  a  specified  annual  rental. 

Surrender. 

Indiana.  Franchifiea  were  surrendered  in  the  following  cases  pur- 
suant to  Laws  of  1913,  chap.  76,  §  101^  in  order  that  the  utilities 
might  receive  in  lieu  thereof,  by  operation  of  law,  indeterminate 
permits. 

In  Re  Cayuga  Electric  Co.  No.  1294,  Feb.  12,  1915,  a  franchise 
granted  to  A.  M.  Searles  by  town  of  Cayuga,  surrendered  by  Cayuga 
Electric  Company,  assignee. 

In  Re  Fuel  Gas  Co.  No.  1355,  Mai"ch  4,  191  fi,  a  franchise  granted 
to  Fuel  Gas  Company  by  town  of  Hope. 

In  Re  Indiana  Utilities  Co.  No.  964,  Feb.  27,  1915,  an  electric 

light  franchise  granted  to  J.  Edward  Waugh  by  to^^^l  of  Angola,  a 
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street  railway  franchise  granted  to  Angola  Bailway  ft  Power  Com- 
pany by  town  of  Angola;  waterworks  and  electric  light  franchises 
granted  to  William  J.  Vesey  by  town  of  Waterloo;  and  an  electric 
light  franchise  granted  to  E.  J.  Condon  and  others  by  town  of  Hud- 
son— were  all  surrendered  by  Indiana  Utilities  Company,  assignee. 

In  Re  Peru  Heating  Co.  No.  1080,  April  23,  1915,  a  franchise 
granted  to  Peru  Heating  Company  by  city  of  Peru, 

In  Re  Roachdale  Electric  Light*^*  P.  Co,  No.  1256,  Feb.  6,  1915, 
a  franchise  granted  to  Roachdale  Electric  Light  &  Power  Company 
by  town  of  Roachdale. 

In  Re  Sullivan  County  Electric  Co.  No.  1379,  Feb.  19,  1915,  a 
franchise  granted  to  Sullivau  County  Electric  Company  by  city  of 
Sullivan. 

2.  Certificates  of  public  convenience  and  necessity. 

Ceriificates  were  granted  in  the  following  cases : 

Electric  light,  heat,  and  power  systems  and  transmission  lines. 

Idaho.  In  Re  Utah  Power  &  Light  Co.  Case  No.  F-81,  Order 
No.  220;  Case  No.  F-81,  Order  No.  221;  Case  No.  F-81,  Order  No. 
222; — all  of  April  14,  1915,  to  construct  and  operate  distribution 
systems  and  service  connections  for  the  distribution  and  delivery 
of  electricity  for  light,  heat,  and  power  in  Parker,  Fremont  county, 
Meran,  Jefferson  county,  and  Ucon,  Bonneville  county. 

Illinois.  In  Re  Central  Illinois  Electric  Co.  No.  3941,  July  8, 
1915,  to  construct  and  operate  a  distributing  system  in  Argenta. 

In  Re  Central  Illinois  Electric  Co.  No.  3939,  July  8,  1915,  to 
construct  and  operate  a  distributing  system  in  Mechauicsburg,  and 
a  transmission  line  from  Mechauicsburg  Junction  to  Mechanics- 
burg. 

In  Re  Central  Illinois  Public  Service  Co.  No.  3919,  July  22, 
1915,  to  construct  and  operate  distributing  system  in  Adair,  and  a 
transmission  line  from  Table  Grove  to  Adair. 

Ex  parte  Central  Illinois  Public  Service  Co.  No.  3889,  June  17, 

1915,  to  construct  a  transmission  line  through  and  a  distribution  sys- 
tem in  Bayliss,  Pike  county. 

In  Re  Central  Illinois  Public  Service  Co.  No.  4158,  September  9, 

1916,  to  construct  a  transmission  line  from  Charleston  to  Ashmore 
for  the  purpose  of  serving  Ashmore,  Kansas,  and  Westfield. 

In  Re  Central  Illinois  Public  Service  Co.  No.  4038,  Aug.  19, 
1915,  to  construct  and  operate  distribution  systems  in  ](Iayes  and 
Pesotum,  and  a  transmission  line  from  Tuscola  to  Tolono,  for  the 
purpose  of  serving.  Hayes,  Pesotum,  and  Tolono. 

In  Re  Central  Illinois  Public  Service  Co.  No.  4037,  Aug.  19,  1915, 
to  construct  a  distribution  system  in  New  Salem. 

In  Re  Central  Illinois  Light  Co.  No.  3658,  April  22,  1915, 
P.U.R.1915E.  54 
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to  construct  an  electric  transmission  line  from  Pekin  to  a  point  of 
connection  with  the  transmission  line  of  the  Bocky  Ford  Drainage 
District  for  the  purpose  of  furnishing  power  to  said  drainage  dis- 
trict and  other  customers  along  the  line. 

In  Be  Central  Illinois  Light  Co.  No.  3740,  April  22,  1915,  to  con- 
struct a  single  phase  transmission  line  in  Salem  township,  Enoi 
county,  for  the  purpose  of  serving  the  Maquon  single  phase  trans- 
mission line  from  one  phase  of  the  three  phase  Peoria-Elmwood , 
transmission  line  without  transmitting  through  Yates  City. 

In  Be  Cobden  Light  &  P.  Co.  No.  3251,  May  6,  1915,  to  construct 
and  operate  a  plant  in  Cobden. 

In  Be  Economy  Electric  Light  ft  P.  Co.  No.  3709,  June  17, 
1915,  to  construct  and  operate  a  light,  heat,  and  power  plant  io 
Blandensville  and  vicinity. 

In  Be  Elizabeth  Light  ft  P.  Co.  No.  3892,  July  8,  1915,  to  con- 
struct and  operate  a  distribution  system  in  Elizabeth,  Jo  Dariss 
county,  and  a  transmission  line  from  North  Hanover  to  Elizabeth. 

In  .Be  Galva  Electric  Light  Co.  No.  4015,  Aug.  19,  1915,  to  con- 
struct and  operate  a  transmission  line  between  Oneida  and  Wataga. 

In  Be  Hoylton  Electric  Light  Co.  No.  3631,  AprU  11,  1915,  to 
construct  and  operate  an  electrical  distribution  system  in  Hoylton 
and  a  transmission  line  from  said  village  to  a  point  of  connection 
with  a  transmission  line  of  the  Nashville  Electric  Light  Company 
at  Hugely  northward  about  5  miles. 

In  Be  Illinois  Northern  TTtilities  Co.  No.  3765,  June  3,  1915,  to 
construct  a  transmission  line  in  McHenry  county  from  Harvard  to 
Marengo  to  connect  at  Marengo  with  a  line  operated  from  Belvidere 
through  Marengo,  in  order  to  adequately  serve  existing  business  in 
Harvard,  Cappon,  and  Chemung,  which  the  Harvard  plant  is  un- 
able to  do. 

In  Be  Illinois  Northern  TTtilities  Co.  No.  3266,  April  8,  1915,  to 
construct  an  electric  transmission  line  from  a  leased  hydroelectric 
plant  owned  by  the  Bock  Biver  Light  &  Power  Company  at  Ster- 
ling through  said  city  to  connect  with  a  transmission  net  work  in  tiie 
towns  of  Dixon,  Preeport,  Polo,  Amboy,  Prophetstown,  Tampica, 
and  Morrison,  in  order  to  render  the  leased  power  available  for  use 
in  said  towns. 

In  Be  Bankin  Electric  Light  Co.  No.  3610,  April  9,  1915,  to  fur- 
nish electricity  from  a  plant  at  the  village  of  Bankin  to  the  village 
of  Bankin  and  East  Lynn  and  their  inhabitants. 

Ex  Parte  Seymour  &  W.  Heat,  Light  ft  Power  Co.  No.  3896, 
June  30, 1915,  to  construct  and  operate  distribution  systems  in  White 
Heath,  Piatt  dounty,  and  Seymour,  Champaign  county,  and  a  trans- 
mission line  from  Bondville,  Champaign  county,  to  Seymour. 

In  Be  Springfield  Gas  &  Electric  Co.  No.  3874,  June  17,  1915, 
to  construct  and  operate  a  distribution  system  in  Bochester  and  a 
transmission  line  from  an  existing  line  to  Bochester. 
P.U.R.1915E. 
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Li  Be  W.  J.  Wright  Co.  No.  3769,  ftay  6,  1915,  to  construct  and 
operate  a  lighting  plant  in  Dongola. 

New  Hampshire.  In  Ee  Van  Auben,  D-280,  Order  No.  448, 
July  8,  1915,  to  operate  a  lighting  plant  in  the  western  part  of  the 
village  of  Campton. 

In  Re  Conway  Electric  Light  &  P.  Co.  D-175,  Order  No.  640, 
September  1,  1915,  to  operate  an  electric  utility  in  part  of  the  town 
of  Conway. 

Wyoming.  In  Re  Baggs,  No.  6,  July  27,  1915,  to  construct  and 
operate  a  municipal  electric  light  and  water  systein  in  Baggs. 

Electric  Railroads. 

California.  In  Be  Monterey  &  P.  G.  B.  Co.  Application  No. 
1687,  Decision  No.  2424,  May  26,  1915,  to  construct  and  operate  a 
railroad  in  the  cities  of  Monterey  and  Pacific  Grove. 

Illinois.  In  Be  Freeport  R  &  Light  Co.  No.  3727,  June  3, 1915, 
to  construct  a  street  railway  in  the  city  of  Freeport. 

In  Be  Illinoifi  Northern  Utilities  Co.  No.  3480,  May  6,  1915,  to 
construct  and  operate  a  street  railway  in  Dixon  and  extending  be- 
yond said  city  upon  the  Hazelwood  Boad. 

In  Be  Evanston  B.  Co.  No.  3891,  June  3,  1915,  to  construct  suit- 
able terminal  facilities  with  waiting  rooms  at  Howard  street,  Evans- 
ton. 

Illinois,  In  Be  Western  United  Gas  &  Electric  Co.  No.  3986. 
Aug.  19,  1915,  to  construct  and  operate  a  gas  distribution  system  in 
Ardmore.  ** 

Illinois.  In  Be  Illinois  Pipe  Line  Co.  No.  4025,  July  22,  1915, 
to  conduct  the  business  of  transporting  crude  petroleum  and  water, 
by  means  of  a  pipe  line  running  from  Wood  river  through  Martins- 
ville to  and  beyond  the  Indiana-Illinois  state  line,  and  by  means 
of  gathering  or  feeder  lines  in  the  state. 

Massachusetts.  In  Be  Brockton  Gaslight  Co.  June  10,  1915,  to 
manufacture  and  sell  gas  in  Stoughton. 

In  Be  Plymouth  Gaslight  Co.  July  2,  1915,  to  manufacture  and 
sell  gas  in  Plymouth. 

Railroads. 

Illinois.  In  Be  Calhoun  County  B.  Co.  No.  3926,  July  8,  1915, 
to  construct  and  operate  a  standard  gauge  railway  from  Pearl  Sta- 
tion on  the  Chicago  &  Alton  Bailroad,  Pike  county,  to  Eampsville, 
Calhoun  coimty.' 

In  Be  Caseyville  B.  Co.  No.  3895,  June  3,  1815»  to  construct  and 
operate  a  narrow  gauge  railway  in  St.  Clair  county,  with  the  optiin 
to  change  to  a  standard  gauge,  from  a  point  on  the  Caseyville-Edg^- 
mont  r6ad  to  East  St.  Louis.  ■ 

In  Be  Herrin  Northern  B.  Co.  No.  3713,  April  22,  1915,  to  con-' 
P.U.R.1916E. 
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struct  and  operate  a  riailroad  1.1  miles  m  length  hear  Freeman,  Wil- 
liamson county,  for  the  purpose  of  hauling  freight  to  and  from  the 
Possum  Bidge  Mine. 

Shipping. 

Illinois.  In  Re  West  Shore  S.  S.  Co.  IJTo.  3877,  June  3,  1915, 
to  conduct  the  business  of  the  transportation  of  persons  on  the  water 
of  Lake  Michigan  between  Lincoln  Park  and  Jackson  Park  in  the 
city  of  Chicago  and  intermediate  points. 

Telephones. 

Illinois,  In  Re  Reason  Teleph.  Co.  No.  3807,  May  20,  1915,  to 
construct  and  operate  a  telephone  exchange  in  Reason,  Logan  County, 
and  lines  in  the  immediate  vicinity. 

.  In  Re  Christian  Connty  Teleph.  Co.  "^o.  3723,  June  23,  1915,  to 
construct  and  operate  a  telephone  system  in  Bulpitt,  Christian 
county. 

In  Re  Christian  County  Teleph.  Co.  No.  3721,  June  3,  1915,  to 
construct  and  operate  a  telephone  system  in  Humphreys,  Christian 
county. 

In  Re  Christian  County  Teleph.  Co.  No.  3'722,  Aug.  19,  1915,  to 
construct  and  operate  a  telephone  system  in  Jeiseyville,  Christian 
county. 

In  Re  Perry  County  Teleph.  Co.  No.  3781,  July  1,  1915,  to  con- 
struct and  operate  a  telephone  system  in  Pinchneyville,  Christian 
county,  and  its  vicinity. 

New  Hampshire.  In  Re  Glen  Teleph.  Co.  D-259,  Order  No. 
456,  August  3,  1915,  to  conduct  a  telephone  business  in  the  towns  of 
Bartlett  and  Jackson. 

In  Re  Perkins,  D-284,  Order  No.  453,  July  22,  1915,  to  construct 
a  telephone  business  in  Danbury. 

Wyoming.  In  Re  Government  Valley  Co-op.  Teleph.  Co.  No.  5, 
Aug.  10,  1916,  to  construct  and  operate  a  rural  telephone  line  from 

SnnHnnpA  in   T^^arrall. 

Ford  Rural  Teleph.  Co.  No.  1,  July  24,  1915,  to  con- 
rate  a  rural  telephone  line  from  Sundance  to  Beulah, 
line  on  the  Rifle  Pitt  Divide  extending  to  Buelah. 

Warehouses. 

Re  Central  Elevator  Co.  No.  4064,  July  23,  1915, 
ass  "A"  warehouse  for  the  storage  of  grain  and  flax- 
[undred  and  Second  street  and  the  Calumet  river  in 
icago. 

ral  Illinois  Grain  Co.  No.  3748,  May  20,  1915,  to 
^^W  warehouse  for  the  storage  of  grain  at  the  North- 


Digitized  by  V:iOOQIC 


ikNNOlV^TlQK.  853 

west  comer  of  Fifteenth  sbceet  and  Ridgely  avenue  in  the  city  of 
Springfield. 

In  Re  Federal  Warehouse  Co.  No.  8673,  April  8,  1915,  to  con- 
struct and  operate  a  warehouse  for  the  storage  of  goods  at  the 
southwest  comer  of  Atiams  and  Oak  streets  in  the  city  of  Peoria. 

In  Ee  Peterson  Express  &  Van  Co.  No.  4144,  Sept.  9,  1915,  to 
operate  a  warehouse  for  the  storage  of  household  goods  and  other 
personal  property  at  lOll  and  1013  Fifty-fifth  street  in  Chicago. 

In  He  Security  Elevator  Co.  No.  3949,  Juiie  30,  1915,  to  oper- 
ate a  warehouse  for  the  storage  and  transfer  of  grain  on  the  Southern 
railroad  near  Fourteenth  and  Nectar  streets  in  the  city  of  East  St. 
Louis. 

In  Re  Springfield  Warehouse  Co.  No.  3852,  Aug.  19,  1915,  to 
operate  a  warehouse  for  the  storage  of  goods  other  than  grain  at 
Tenth  street  and  South  Grand  avenue  in  the  city  of  Springfield. 

Water. 

California.  In  Ee  Walnut  Grove  Waterworks,  Application  No. 
1469,  Decision  No.  2380,  May  10,  1915,  to  construct  and  operate 
a  plant  to  supply  water  for  domestic  and  irrigation  purposes  in  a 
portion  of  Los  Angeles  county. 

Idaho.  In  Ee  Campbell,  Case  No.  F-84,  Order  No.  229,  May  27, 
1915,  to  construct  a  water  system  in  the  town  of  Lava  Hot  Springs, 
otherwise  known  as  Hall  City,  Bannock  county. 

In  Ee  McMillan  &  McBea,  Case  No.  F-92,  Order  No.  257,  July 
30,  1915,  to  construct  a  water  system  in  Eogerson,  Twin  Falls 
county.  I 

In  Ee  Pocatello  Eealty  &  Invest.  Co.  Case  No.  F-90,  Order  No- 
256,  July  30,  1915,  to  construct  a  water  system  in  the  town  of  North 
Pocatello  and  adjoining  lands. 

Illinois.  In  He  Illinois  Light  &  P.  Co.  No.  8479,  May  20,  1915, 
to  construct  and  operate  a  dam  and  hydroelectric  power  pl^t  with 
a  toll  bridge  in  connection  therewith  across  the  Kankakee  river  at  a 
point  in  township  thirty-two  in  Will  county. 

Certificates  were  refused  in  the  following  cases: 

Uaihroads. 

Califomta.  In  Ee  Bay  Shore  E.  Co.  Application  No.  1230,  De- 
cision No.  2052,  Jan.  8,  1915,  application  was  dismissed  at  the  re- 
quest of  the  applicant. 

Telephones. 

Indiana.    In  Ee  Avilla  Mut.  Teleph.  Co.  ▼.  Western  U.  Teleg* 
Co.  No.  226,  March  5,  1915,  there  was  no  necessity  for  an  additional 
telephone  franchise  in  Avilla,  where  the  petitioner  purchaaed  the 
plant  of  an  existing  company  pending  the  hearing* 
P.U.R.1915E. 
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Warehotises. 

North  Dakota.  In  Re  Judge  ▼.  Chicago,  M,  ft  St.  P.  B.  Co.  P-20  •. 
May  28,  1915,  the  Commission  held,  upon  application  to  it  to  desij;- 
nate  a  site  for  a  grain  elevator  at  Armour,  that  the  public  welfare 
would  not  be  advanced  by  the  construction  of  an  additional  elevator, 
considering  that  one  elevator  was  closed,  that  another  had  been  torn 
down,  and  that  the  remaining  elevators  were  sufficient  to  handle  the 
grain  at  that  station. 

3.  Extensions, 

Extensions  were  ordered  or  authorized  in  the  following  cases: 

Electric  light. 

New  Hampshire.  In  Ee  Warren  Water  ft  Light  Co.  D-268,  Or- 
der No.  447,  authorized  to  extend  the  service  line  from  Warren  to 
Wentworth. 

New  York.  In  Be  Middleville  Electric  Light  Co.  Case  No.  4889, 
No.  211,  May  25,  1915,  authorized  to  extend  the  service  line  from 
Middleville  to  the  Herkimer  County  Home. 

Gas. 

California.  Smott  v.  Pacific  Gas  ft  Electric  Co.  Case  No.  790, 
June  4,  1915,  it  was  held  that  a  gas  utility  would  not  be  required 
to  extend  its  mains  the  whole  length  of  a  partly  ungraded  and  un- 
improved street,  but  only  so  far  as  the  grade  had  been  established, 
where  it  was  questionable  whether  the  extension  would  net  a  reason- 
able return  on  the  investment. 

Railroads. 

Connecticut.  In  Be  Bridgeport,  Docket  No.  1626,  April  23,  1915, 
the  New  York,  New  Haven,  &  Hartford  Bailroad  Company  was 
authorized  to  construct  a  side  track  for  switching  purposes  only, 
upon  and  across  Bamum  avenue  in  Bridgeport,  for  the  use  of  the 
Union  Metallic  Cartridge  Company. 

In  Be  Connecticut  Co.  Docket  No.  1520,  April  20,  1915,  author- 
ized to  construct  a  single  track  extension  in  Bridgeport  on  Boston 
avenue  from  Hallett  street  to  Central  avenue,  and  a  turnout  at 
Hallett  street;  also  to  reconstruct  its  existing  single  track  for  a 
distance  of  150  feet  at  Hallett  street. 

Minnesota.  American  Iron  &  Supply  Co.  v.  Great  Northern  R. 
Co.  A-1691,  July  27,  1915,  the  company  was  authorized  to  construct 
a  spur  track  at  yards  at  821-833  N.  Washington  avenue,  Minneapolis, 
after  the  owner  of  the  yards  shall  execute  a  right  of  way  deed. 

North  Carolina.  In  Cook  v.  Atlantic  Coast  Line  B.  Co.  July  29, 
1915,  it  was  held  that  an  industrial  siding  installed  by  a  railroad 
P.U.R.1915E. 
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company  for  the  benefit  of  a  shipper  at  their  joint  expense  should  be 
extended  to  accommodate  another  shipper,  as  against  the  protest  of 
the  original  user,  upon  the  petitioner  paying  the  objector  a  pro  rata 
part  of  the  cost  of  the  original  siding  and  doing  part  of  the  work 
for  the  railroad  in  making  the  extension,  rather  than  to  require  a 
separate  siding,  where  adequate  service  could  be  given  by  one  siding. 

Telephones. 

Wisconsin.  In  Western  Crawford  County  Farmers  Teleph,  Co.  v. 
Union  Teleph.  Co.  Aug.  7,  1915,  it  was  held  that  authority  may  be 
given  to  the  owner  of  a  private  telephone  line  in  a  county  to  extend 
it  into  a  cily  to  connect  with  a  company  giving  city  service,  although 
there  is  an  antiduplication  statute,  and  an  existing  telephone  com- 
pany serving  the  same  territory  has  a  similar  extension,  where  the 
company  is  not  improperly  deprived  of  subscribers,  and  the  private 
owners  require  a  city  service,  have  no  need  of  coxmty  service,  and 
would  be  required  to  pay  switehing  fees  for  both  dty  and  county 
exchange  calls  if  they  were  subscribers  of  the  company,  and  therefore 
a  complaint  that  the  extension  was  constructed  without  notice  te 
the  Commission  or  the  company  as  required  by  statute  will  be  dis- 
missed. 

In  Be  Whittlesey  Teleph.  Co.  Aug.  28,  1915,  it  was  held  that  a 
telephone  company  could  not  object  te  the  extension  of  the  local 
service  lines  of  another  telephone  company  into  a  territory  in  which 
the  objecting  company  has  a  tell  line  but  does  not  operate  for  local 
service. 

Water. 

California,  In  Cascade  Land  v.  Marion  Water  &  Power  Co.  Case 
No.  761,  June  2,  1915,  the  defendant  was  ordered  te  extend  its  pipe 
lines  in  Marion  county  to  the  land  of  the  complainant,  it  appearing 
that  the  utility  had  sufficient  water  at  its  disposal,  and  complainant 
oflfering  to  bear  the  expense  of  the  extension. 

In  Cohen  v.  Marin  Water  &  Power  Co.  Case  No.  820,  Decision  No* 
2655,  Aug.  3, 1915,  the  utility  was  ordered  to  substitute  larger  mains 
to  serve  residents  of  Kentfield,  under  a  stipulation  that  the  addi- 
tional expense  should  be  allowed  if  a  municipality  acquired  the  plant 
by  condemnation. 

In  Smith  v.  South  Los  Angeles  Water  Co.  Case  No.  794,  May  7, 
1915,  the  defendant  was  ordered  to  extend  mains  in  the  city  of  Ver- 
non, so  as  to  serve  residento  of  tiie  Aldine  Square  tract  of  land.  It 
was  also  held  that  the  cost  of  extension  would  be  a  proper  capital  ex- 
penditure to  be  considered  in  fixing  rates. 

Indiana.  Ex  Parte  Ft.  Wayne  Municipal  Water  Co.  No.  1466, 
May  8,  1915,  the  ciiy  of  Port  Wayne  was  authorized  to  lay  mains 
outside  of  the  city  in  the  Irvington  Park  addition. 

Extensions  were  refused  in  the  following  cases: 
P.U.R.1916E. 
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Electric  lighL 

Pennsylvania.  Bixter  v.  United  Electric  Co.  Docket  No.  331, 
May  7,  1915,  a  complaint  to  compel  an  electric  light  company  to 
extend  its  lines  to  dwellings  in  a  sparsely  settled  locality  was  dis- 
missed, where  it  appeared  that  the  revenue  from  the  service  request- 
ed would  yield  an  insufficient  return  from  the  expenditure,  provided 
that  an  offer  of  the  utility  to  make  the  extension  if  complain- 
ants would  make  an  advance  payment  of  part  of  the  cost,  to  be  re- 
turned at  the  end  of  a  definite  period  if  they  continue  as  consumers, 
he  left  open  to  complainant  for  their  acceptance  within  a  specified 
time. 

Wisconsin.  In  He  Pierce,  Miay  21,  1915,  the  Commission  refused 
to  compel  an  electric  light  company  to  extend  service  to  a  residence 
in  a  sparsely  settled  community,  where  the  revenue  would  not  yield 
an  adequate  return  on  the  cost  of  installation,  and  where  proceed- 
ings by  a  city  whose  electric  plant  is  connected  with  the  residence, 
but  not  permitted  to  supply  it,  to  purchase  the  plant  of  the  utility, 
are  pending,  and  the  installation  would  entail  a  duplication  of  in- 
vestment and  an  eventual  loss  either  by  the  city  or  by  the  utility. 

Railroads. 

Minnesota.  In  Re  Commercial  Club,  A-1440,  July  30, 1915,  where 
it  was  held  that  a  track  connection  between  two  railroads  serving  a 
village  would  not  be  compelled,  where  there  was  no  public  necessity 
for  the  connection  beyond  that  of  two  industrial  plants  which  would 
effect  a  saving  in  freight  charges  on  incoming  raw  material,  by 
through  shipments  over  the  proposed  connection,  but  which  could 
obtain  their  material  through  a  track  connection  without  the  town 
at  a  small  difference  in  mileage. 

Street  railroads. 

Arizona.  In  Re  Phoenix  Street  R  Co.  Docket  No.  238,  April  7, 
1916,  it  was  held  that  a  street  railway  company  would  not  be  com- 
pelled to  extend  a  car  line  where  it  would  result  in  the  abandonment 
of  another  line  which  had  been  operated  for  twenty  years  and  had 
been  constructed  through  donations  of  persons  residing  on  the  line, 
which  donations  had  not  been' returned. 

Nebraska.  Hall  v.  Lincoln  Traction  Co.  complaint  No.  272,  July 
14,  1915,  the  Commission  dismissed  a  complaint  to  compel  a  street 
car  company  to  make  a  track  connection  between  car  lines  on  parallel 
streets  and  to  reroute  certain  lines  of  cars  thereon,  where  it  appeared 
that  but  a  fraction  of  the  people  having  inadequate  service  would  be 
convenienced,  existing  schedules  would  be  disarranged,  as  many 
people  would  be  inconvenienced  as  benefited,  and  that  ttie  constnio 
tion,  at  the  expense  of  $15,000,  would  be  but  a  make-fihift  and  eventu- 
allv  would  have  to  be  displaced  by  a  cross-town  line  at  some  other 
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locatioai.  The  GommiBsion  remarked  that  the  neoeBsitiea  of  riyal 
business  districts  were  to  be  considered  only  to  the  extent  that  they 
influence  the  tend  of  traffic. 

Telephones, 

Wieconmn.  In  Be  Marathon  City  Teleph.  Co.  June  2,  1915>  the 
Commission  refused  to  permit  a  telephone  company  to  make  an  ex- 
tension merely  to  give  service  to  one  subscriber,  where  the  extension 
would  parallel  the  lines  of  another  company. 

In  Be  Whittlesey  Tcleph.  Co.  Aug.  28,  1916,  a  telephone  company 
was  not  permitted  to  extend  its  service  to  a  town  in  which  another 
telephone  company  had  some  local  business  and  a  toll  line  equipped 
to  carry  local  service,  no  testimony  being  presented  showing  a  pub- 
lic demand  for  the  service  of  the  petitioning  company. 

Water. 

Califorma.  In  Gheffoli  v.  Marin  Water  &  Power  Co.  Case  No. 
712,  Decision  No.  2660,  a  complaint  to  compel  an  extension  of  mains 
along  a  road  was  dismissed,  where  it  appeared  that  the  limited  num- 
ber of  consumers  would  not  afford  adequate  compensation  for  the 
necessary  expenditure. 


Hiiimois  pvBiiio  utiuties  commission. 

IN  BE  MOWEAQTJA  TELEPHONE  COMPANY. 

[No.  3357.] 

Taluatian'^  Telephone  plant  —  Proposed  improvements. 

1.  Improyemenis  in  a  telephone  plant  due  to  a  change  from  ground- 
ed to  metallic  circuit  will  not  be  valued  for  rate-making  purposes 
until  they  have  actually  been  made. 

Apportitmment '^  Central  telephone  office  expenses. 

2.  The  division  of  central  office  telephone  expenses  on  a  per  station 
basis  is  an  unreliable  method  of  computing  telephone  rates,  since  such 
expenses  are  in  a  large  measure  dependent  upon  the  number  of  sub- 
scribers served  which  may  be  determined  by  a  "peg  count"  or  traffic 
study  of  the  calls  handled  through  the  exchange. 

[August  26,  1915.] 

Appmcation  of  telephone  company  to  increase  existing  rates 
and  to  establish  rates  for  metallic  circuit  service  when  proposed 
improvements  in  line  are  completed ;  application  to  increase  ex- 
isting rates  denied,  and  jurisdiction  reserved  until  completion  of 
P.U.R.191fE. 
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proposed  improTements  in  order  diat  a  ▼aluatioti  may  be  made 
to  determine  the  reasonableness  of  proposed  metallic  circuit 
rates. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter sets  forth  that  the  petitioner  is  a  public  utility  engaged  in 
the  management  and  operation  of  a  telephone  system  in  and 
around  the  village  of  Moweaqua,  Shelby  county,  Illinois;  that 
the  rates  it  now  has  in  force  and  effect  do  not  produce  sufficient 
revenue  to  enable  the  utility  to  pay  all  operating  expenses,  in- 
cluding depreciation  and  a  reasonable  return  on  the  capital  in- 
vested ;  that  the  petitioner  proposes  to  rebuild  the  exchange  plant 
in  the  village  of  Moweaqua,  replacing  the  present  system  with  a 
metallic  system ;  that  the  proposed  increase  in  rates  for  grounded 
line  service  should  become  effective  at  once,  and  the  proposed 
rates  for  metallic  line  service  should  become  effective  immedi- 
ately after  the  completion  of  the  rebuilding  of  the  exchange 
plant. 

The  rates  of  the  petitioner  now  in  force  and  effect,  as  set  forth 
in  the  application,  are  as  follows : 

Individual  line  business  telephones  in  the  village $15.00  per  jar 

Individual  line  business  telephones  in  the  country 24.00  "  " 

Party  line  business  telephones  in  the  coimtry 15.00  "  " 

Individual  line  residence  telephones  in  the  village 12.00  **  " 

Rural  party  line  telephones 12.00  "  " 

Business  extension  telephones 6.00  "  '* 

Residence  extension  telephones 6.00  "  " 

Extension  bells    3.00  "  * 

Switching  charge  for  rural  service  subscribers 5.00  "  '* 

Application  is  made  for  authority  to  discontinue  the  rates 
now  in  force  and  effect,  and  substitute  in  lieu  thereof  the  fol- 
lowing schedule : 

Individual  line  business  telephones  in  the  village — metallic 

circuit $27.00  per  year 

Two-party  line  businesB  telephones  in  the  village — metaUio 

circuit  21.00    "     " 

Party  line  business   telephones   in   the  country — grounded 

circuit  24.00    "     " 

Individual  line  residence  telephones  in  the  village — metallic 

circuit   21.00    *     * 

Two-party  line  residence  telephones  in  the  village — metallic 

circuit 18.00    *      " 

Individual  line  residence  telephones  in  the  village — grounded 

circuit  18.00    "      * 

Rural  party  line  telephones — grounded  circuit 18.00    "     " 

Business  extension  telephones   12.00    "     " 

P.U.R.1916E. 
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Residence  extension  telephpnef  ...» • $9.00  per  year 

Extension  bells 6.00    "      " 

Switching  charge  for  rural  service  subscribOTS  • • . . . .       9.00    **      ^ 

All  of  the  above  rates,  with  the  exception  of  the  rate  for 
switching  rural-service  subscribers,  are  subject  to  a  discount  of 
25  cents  per  month  if  paid  at  the  company's  office  on  or  before 
the  15th  day  of  the  current  month.  The  rate  for  switching  rural- 
service  subscribers  is  subject  to  a  discount  of  25  cents  per  month 
if  paid  six  months  in  advance,  at  the  company's  office,  on  or  be- 
fore January  15th  and  July  15th  of  each  year. 

An  extra  mileage  charge  of  $6  per  mile  per  year,  minimum 
charge  $5,  applies  to  individual  line  telephones  beyond  the  vil- 
lage limits,  or  Moweaqua  exchange  radius. 

Hearings  in  this  case  were  held  at  Springfield,  Illinois,  April 
7  and  May  4,  1915.  O.  F.  Berry  and  B.  B.  Boynton,  attor- 
neys, appeared  for  the  petitioner.  Logan  Hay,  attorney,  on  be- 
half of  the  Chamber  of  Commerce  of  Moweaqua,  appeared  ob- 
jecting. 

The  petitioner  submitted  at  the  hearing  on  April  7th  state- 
ments of  assets  and  liabilities,  earnings  and  expenses,  station  de-  - 
velopment,  etc.,  and  an  inventory  and  appraisal  of  the  property 
of  the  Moweaqua  Telephone  Company. 

Two  reports  were  prepared  covering  the  inventory  and  ap- 
praisal of  the  property.  The  first  report  hereinafter  referred 
to  as  "plan  I"  covers  the  eost  of  reproduction  new,  the  present 
value  of  the  plant,  the  amount  of  depreciation,  and  the  going 
value.  The  second  report  hereinafter  referred  to  as  ''plan  II'' 
sets  up  the  estimated  value  of  the  exchange  plant  with  a  new  dis- 
tribution system  in  the  village,  depreciation,  going  value,  and 
an  analysis  of  revenue  and  expenses  under  th^  proposed  rates. 

"Plan  I." 
RecwpitulatUm, 


Real  estate  

Central  office  equipment 

Distributing  system   

Subscribers'  stations  equipment 

Furniture  and  fixtures 

Tools    

Stable  and  garage  equipment  . . 


Total    .. 
P.U.R.1916E. 


Cost  to 
Reproduce. 


None. 

$1,037.75 

3,222.94 

2,714.25 

644.50 

106.70 

849.00 


$8,674.14 


Salvage. 


$83.50 
110.33 
226.60 


$420.43 


Present 
Value. 


None. 
$874.57 
2,257.26 
2,114.42 
503.95 

769.71 


$6,519.91 
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"Plan  I/'— Oofitiiiued. 


Stock  material , 

Plans  and  engineering 
Rural  plant 


Cost  to 
Reproduce. 

Salvage. 

09.08 

1,286.12 
15,643.43 

*  244.66 

$25,602.77 

$664.43 

Present 
Value. 

99.08 

977.45 

12,498.84 

$20,095.28 


"Plan  XL" 
Mecapitulati4m. 


Real  estate   

Central  office  equipment 

Distributing  system   

Subscribers'  stations  equipment 

Furniture  and  fixtures 

Tools 

Stable  and  garage  equipment  . . 

Total    

Stock  material  

Plans  and  engineering 

Rural  plant   


Cost  to 
Reproduce. 


None. 

$1,273.00 

8J10.63 

2,714.25 

644.50 

105.70 

849.00 


$14,297.08 

99.08 

1,986.96 

16,643.43 


$32,026.55 


Salvage. 


$83.50 
881.29 
226.60 


$1,191.39 


244.00 


$1,435.39 


Present 
Value. 


None. 

$1,147.76 

8,710.63 

2,114.42 

503.95 

86.96 

682.75 


$13,246.46 

99.08 

1,986.96 

12,49«S4 


$27,831.34 


[1]  In  fixing  the  maximum  rates  for  telephone  service  that 
petitioner  may  charge  at  Moweaqua,  lUinois,  the  Commission 
is  asked  to  consider  not  only  the  value  of  the  present  telephone 
plant  at  that  point,  but  also  to  take  into  consideration  the  pro 
posed  additions  and  betterments  that  petitioner  contemplates 
making  to  said  plant  in  the  immediate  futura  In  other  words, 
we  are  asked  to  consider  petitioner's  telephone  plant  as  if  it 
already  included  the  new  construction  and  improvements  that 
are  about  to  be  made. 

It  is  a  fundamental  principle  that  a  regulatory  body,  in  fix- 
ing the  value  of  the  property  of  a  public  utility  for  rate-making 
purposes,  is  justified  in  including  in  its  valuation  only  sach 
property  as  exists  at  the  time  the  investigation  is  made,  and  as  is 
used  and  useful  in  serving  the  public. 

The  Commission  feels  that  it  would  not  be  justified  in  this 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION.  861 

case  in  departixig  from  the  principle  above  stated,  and  that  un- 
til said  proposed  additions  and  betterments  have  actually  been 
made,  it  should  only  consider  and  include  in  its  valuation  the 
existing  telephone  plant  of  the  petitioner.  Of  course,  when 
the  proposed  improvenients  have  been  completed,  a  showing  of 
that  fact  and  the  value  of  such  improvements  can  then  be  made 
to  the  Commission,  and  the  maximum  rates  that  petitioner  may 
charge  for  telephone  service  rendered  the  public  through  the  re- 
constructed plant  can  then  be  determined* 

[2]  In  substantiation  of  the  proposed  rural  switching  rate 
of  $9  per  year,  with  a  discount  of  $3  per  year  if  paid  six  months 
in  advance  on  or  before  January  15th  and  July  16th  of  each 
year,  the  petitioner  submitted  a  statement  of  central  office  ex- 
penses apportioned  as  follows: 

Expenses  of  Which  Service  Stations  Should  Bear  Their  Pro  Rata  Share. 

Annually. 

Manager $1,200.00 

Bookkeeper    , 300.00 

Operators  1,200.00 

Office  rent ISO.OO 

Heat,  light  and  power   108.00 

Central  station  equipment  expense 06.00 

Cable  expense 60.00 

Bad  accounts 83.94 


$3,227.94 


Number  of  stations,  553. 
Per  station  cost,  $5.84. 


The  division  of  central  office  expenses,  however,  on  a  per 
station  basis,  is  an  unreliable  method  oi.  computing  rates,  as 
Buch  expenses  are,  in  a  large  measure,  dependent  upon  the  amount 
of  work  involved  in  handling  calls  rather  than  upon  the  num- 
ber of  subscribers  served. 

Accordingly,  a  "peg  count'*  or  traffic  study  of  all  traffic  handled 
through  the  Moweaqua  exchange  was  made  for  a  five  days'  period 
under  the  supervision  of  the  Conunission's  experts,  and  a  report 
thereof  made  a  part  of  the  record.  An  analysis  of  this  traffic 
study  indicates  that  a  net  rate  of  $7  per  year  for  switching  rural 
service  subscribers  is  justified,  but  that  if  a  discount  of  $3  per 
year  for  payment  six  months  in  advance  is  applied,  the  average 
switching  rate  will  be  less  than  the  average  expense  per  station 
of  switching  these  subscribers.  However,  in  view  of  the  con- 
P.U.R.1916E. 
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elusion  we  hare  arrived  at  in  this  case,  it  will  not  be  necessarv, 
at  this  time,  to  determine  the  amount  of  discount  that  may  prop- 
erly be  allowed  in  connection  with  the  rates  for  the  several  classes 
of  service  proposed  by  petitioner. 

From  a  careful  consideration  of  the  testimony  and  exhibits 
introduced  in  this  case,  the  Commission  finds  as  follows: 

(1)  That  the  proposed  immediate  increase  in  the  rates  for 
grounded  line  telephone  service  is  not  warranted,  and  the  appli- 
cation of  the  petitioner  for  authority  to  put  into  effect  such  in- 
creased rates  should  be  denied. 

(2)  That  the  rates  petitioner  may  charge  for  metallic  service 
cannot  be  determined  by  the  Commission  until  such  time  as  pe- 
titioner's telephone  system  has  been  made  metallic  and  a  showing 
of  the  value  of  such  reconstructed  plant  has  been  made  before 
the  Commission. 

(3)  That  the  additions  and  betterments  that  petitioner  pro- 
poses to  make  to  its  said  telephone  plant  at  Moweaqua  are  rea- 
sonable and  necessary  in  order  that  the  petitioner  may  be  able 
to  furnish  adequate  and  efficient  service  to  the  public 

(4)  That  if  said  improvements  are  made  in  a  manner,  to  the 
extent  and  by  the  expenditures  of  the  amounts  proposed  by  the 
petitioner,  as  set  forth  in  "plan  II,"  above  mentioned,  the  rates 
petitioner  is  seeking  authority  to  establish,  except  the  rate  for 
switching  rural  service  stations,  will  then  be  reasonable  and  just 

It  is  therefore  ordered  that  for  the  present  the  prayer  of  the 
petition  will  not  be  granted. 

The  Commission,  however,  reserves  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  so  that  after  the  improvements 
above  referred  to  have  been  made,  petitioner  may  report  that 
fact  to  the  Commission ;  the  case  may  then  be  reopened  for  fur- 
ther hearing  as  to  the  value  of  such  improvements  and  of  the  re- 
constructed plant.  The  proposed  increase  in  rates  may  then 
be  finally  considered. 

By  order  of  the  Commission  this  26th  day  of  August,  1915. 
Dated  at  Springfield,  Illinois* 
P.U.R.1916B. 
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KASSACHrSETTS  BOARD  OF  GAS  AND  BLEOTRIG  LIGHT 
COBfMISSlONBRS. 

IN  RE  SAI/EM  ELECTRIC  LIGHTING  COMPANY. 

Security  issues '^  Brice  of  shares -^  Antistock  law, 

1.  The  Massachusetts  law  requiring  that  the  vote  of  the  Board 
as  to  amount  of  stock  reasonably  necessary  shall  be  based  on  the  price 
fixed  by  the  directors^  "unless  the  Board  is  of  the  opinion  that  such 
price  is  so  low  as  to  be  inconsistent  with  the  public  interest,  in  which 
case  it  may  determine  the  price  at  which  such  shares  may  be  issued," 
was  not  intended  to  change  the  original  purpose  of  the  so-called  ''anti- 
stock  watering  Law/'  requiring  the  issue  of  stock  at  not  less  than  the 
market  value  thereof  at  the  time  of  the  increase,  ''nor  to  permit  the 
fixing  of  the  price  of  such  new  stocic  materially  lower  than  would  in- 
stire  a  ready  market  for  same." 

Security  issues  —  Sale  price  -^  When  so  low  as  to  be  Inconsistent  with 
puhlio  interest. 

2.  The  price  of  $76  per  share  fixed  by  the  directors  of  a  public 
service  corporation  at  which  a  proposed  issue  of  stock  shall  be  offered 
to  stockholders  on  a  par  value  of  $50  a  share  is  so  low  as  to  be  inoon* 
sistent  with  the  public  inter  est,  where  it  appears  that  the  company  re- 
eently  issued  stock  of  the  par  value  of  $220,000  at  the  price  of  $00 
per  share,  as  determined  by  the  directors;  that  the  dividends  during 
the  past  Ave  years  have  averaged  over  II  per  cent;  and  that  the  stock  of 
the  company  is  owned  by  a  holding  association  which  will  doubtless  be 
the  beneficiary  of  the  proposed  issue. 

[September  10, 1915.] 

Application  for  authority  to  issue  additional  capital  stock  of 
the  par  value  of  $400,000  to  he  disposed  of  to  stockholders — in 
this  case  a  holding  association — at  $75  a  share  on  a  par  value 
of  $50  per  share;  without  passing  upon  the  evident  inconsist- 
ency between  the  system  of  financing  contemplated  by  the  legis- 
lature and  that  superimposed  between  the  company  and  the  in- 
vesting public  by  the  holding  association,  the  Board  held  that 
the  proposed  price  was  too  low  to  be  consistent  with  public  in- 
terest, and  fixed  the  price  at  $85  per  share.  Further  conditions 
apptor  in  the  order. 

By  the  Board:  This  is  an  application  by  the  Salem  Eloctrlo 
Lighting  Company  for  the  approval  of  an  issue  of  additional 
capital  stock  of  the  par  value  of  $400^000,  the  proceeds  thereof 
to  be  used  in  paying  floating  indebtedness  already  inonrred  for 
new  construction)  extemiona,  and  penn^nent  improvementB^  and 
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in  paying  for  needed  additions  to  and  permanent  improvements 
of  its  plant,  distributing  system,  and  equipment. 

In  the  last  approval  of  stock  for  this  company,  specific  pro- 
vision was  made  for  certain  underground  construction  required 
by  an  act  passed  in  1910.  The  stock  authorized  for  this  pur- 
pose was  issued,  but  only  a  portion  of  the  work  has  been  done 
owing  to  delays  in  rebuilding  and  relocating  the  railroad  tunnel 
in  the  heart  of  the  city  of  Salem.  The  money  so  provided  is 
still  available  for  the  completion  of  this  work.  Since  that  ap- 
proval the  company  suffered  a  substantial  loss  of  its  property  in 
the  great  Salem  fire,  in  large  part,  however,  covered  by  insure 
ance.  The  money  realized  from  its  insurance  has  been  expended 
meantime  in  replacing  the  property  lost  in  the  fire  with  property 
claimed  to  be  equivalent  in  value.  The  company  has  also  re- 
cently entered  into  an  important  contract  for  the  supply  of  power 
to  one  of  the  mills  in  Salem.  The  enlargement  of  its  station, 
principally  for  this  purpose,  is  estimated  to  cost  $389,000.  Of 
this  amount  more  than  $225,000  was  under  contract  at  the  time 
of  the  hearing,  and  over  $58,000  had  been  expended  prior  to 
June  30,  1915.  Additions  to  plant  between  June  30,  1911,  and 
June  30,  1915,  not  otherwise  provided  for,  appear  to  have  cost 
over  $175,000,  and  are  represented  in  its  promissory  notes  which 
were  outstanding  to  the  amount  of  $195,000  on  the  latter  date. 
The  estimated  cost  of  completing  the  work  in  progress,  and  of 
making  certain  other  additions  to  its  plant,  exceeds  the  amount 
of  stock  hereinafter  approved  therefor. 

[1,  2]  The  directors  of  the  company  have  fixed  the  price  at 
which  the  new  shares  shall  be  offered  to  the  stockholders  at  $75 
a  share  on  a  par  value  of  $50  a  share.  In  1912  the  company 
issued  stock  of  the  par  value  of  $220,000  at  the  price  of  $90  a 
share  as  determined  by  its  directors.  The  company  has  recently 
paid  regular  dividends  of  10  per  cent.  In  fact  the  dividends 
paid  during  the  past  five  years  averaged  over  11  per  cent.  The 
law  requires  that  the  vote  of  the  Board  as  to  the  amount  of  stock 
reasonably  necessary  shall  be  based  on  the  ptiee  fixed  by  the 
directors  ^^inless  the  Board  is  of  opinion  tiiat  such  price  is  so  low 
as  to  be  inconsistent  .with  the  public  interest,  in  which  case  it 
may  determine  the  price  at  which  Budx  shares  may  be  issued.'' 
In  commenting  on  this  provisibn  of  the  law  the  Board  has  al- 
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ready  had  occasion  to  say  that  it  was  not  intended  to  change  the 
original  purpose  of  the  so-called  "antistock  watering  law,"  re- 
quiring the  issue  of  additional  stock  at  not  less  than  the  market 
value  thereof  at  the  time  of  increase,  "nor  to  permit  the  fixing 
of  the  price  of  such  new  stock  materially  lower  than  would  in- 
sure a  ready  market  for  the  same," — a  construction  which  has 
received  the  sanction  of  the  supreme  court. 

In  1911  the  stock  of  this  company  was  acquired  by  the  trus- 
tees of  the  North  Boston  Lighting  Properties,  a  voluntary  hold- 
ing association,  issuing  its  own  common  and  6  per  cent  preferred 
shares  based  upon  the  securities  of  this  and  certain  ot^ier  gas 
and  electric  companies.  The  stock  of  the  latter  companies  has, 
in  consequence,  been  withdrawn  from  the  market,  and  the  new 
shares  which  it  is  now  proposed  that  this  company  shall  issue 
will  doubtless  be  taken  by  the  trustees  and  made  the  basis  of  a 
further  issue  of  the  association's  securities.  So  far  as  the  Board 
is  informed  the  sum  to  be  realized  by  the  company  will,  within 
reasonable  limitations,  be  represented  by  the  same  number  of  the 
association's  shares,  whatever  the  issue  price  of  the  Salem  com- 
pany's stock.  There  was  no  evidence  of  any  change  in  the  com- 
pany's policy  with  respect  to  dividends,  or  to  warrant  the 
conclusion  that  the  price  fixed  by  the  directors  is  necessary  to  in- 
sure a  ready  market  for  the  new  shares.  On  the  other  hand,  one 
obvious  result  of  adopting  such  price  would  be  a  larger  distribu- 
tion in  dividends  without  any  change  in  their  rate.  Without 
discussing  here  the  evident  inconsistency  between  the  system  of 
financing  such  a  company  contemplated  by  the  legislature,  and 
that  superimposed  between  the  company  and  the  investing  public 
by  this  holding  association,  the  Board  is  of  the  opinion  that  un- 
der the  circumstances  described  the  price  fixed  by  the  directors 
is  so  low  as  to  be  inconsistent  with  the  public  interest. 

The  following  is  therefore  adopted : — 

On  the  petition  of  the  Salem  Electric  Lighting  Company,  pur- 
suant to  the  provisions  of  §  ii9  of  chapter  742  of  the  Acts  of  the 
year  1914,  for  the  approval  of  an  issue  of  additional  capital  stock 
of  the  par  value  of  $400,000  for  the  objects  named  in  said  pe- 
tition, after  public  notice  and  hearing,  it  being  deemed  by  the 
Board  that  the  amount  of  stock  hereinafter  named  is  reasonably 
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necessary  for  the  purpose  for  which  such  issue  is  authorizedi  it 
is — 

Ordered  that  the  Board  hereby  approves  of  the  issue  by  the 
Salem  Electric  Lighting  Company,  in  conformity  with  all  the 
requirements  of  law  relating  thereto,  at  the  price  of  $85  a  share, 
as  determined  by  the  Board  under  the  provisions  of  §  43  of  said 
chapter,  of  6,000  shares  of  new  capital  stock  of  the  par  value 
of  $50  each ;  the  proceeds  thereof  to  be  applied  to  the  following 
purposes  and  to  no  other,  to  wit :  the  proceeds  of  2,050  shares  to 
the  payment  and  cancelation  of  an  equal  amount  of  the  obliga- 
tions of  the  company  represented  by  its  promissory  notes  out- 
standing on  June  30,  1915,  and  the  proceeds  of  3,950  shares  to 
the  cost  of  additions  to  plant  made  subsequent  to  said  date. 

And  if  any  shares  shall  remain  unsubscribed  for  by  the  stock- 
holders entitled  to  take  them  under  the  provisions  of  law  relating 
thereto,  it  is  further — 

Ordered  and  determined  by  the  Board  that  all  such  shares  shall 
be  offered  for  sale  at  some  suitable  place  in  the  city  of  Boston, 
and  that  notice  of  the  time  and  place  of  such  sale  shall  be  pub- 
lished in  the  "Salem  Evening  News,"  a  newspaper  published  in 
the  city  of  Salem,  and  in  the  "Boston  Daily  Advertiser,"  and 
the  "Boston  Evening  Transcript,"  newspapers  published  in  the 
city  of  Boston. 
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PUBLIC  SERVICE  COMMISSION. 

V. 

WATER  UTILITIES. 
[Docket  No.  477;  Report  and  Order  No.  131.] 

Service  ^Extensions  ^Water-service  pipes  to  property  l<n«  — Iffc* 
must  hear  cost, 

1.  Water  utilities  were  not  required  to  install  and  maintain,  at 
their  own  expense^  service  pipes  from  the  main  line  on  streets  to  the 
property  line  of  the  consumers,  where,  in  the  absence  of  a  pliysical  valu- 
ation of  the  utilities,  it  appeared  that  the  necessary  capitalization  of 
such  expose  to  the  utilities  would  be  more  harmful  to  consumers  thao 
if  they  made  the  extension  at  their  own  expeuM. 
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Service'^ Water  meter ^ 0%vner6nip, 

2.  Water  utilities  adopting  the  meter  Bystem  must  provide,  install, 
and  maintain  the  meters  at  their  own  expense,  except  that  consumers 
may  be  required  to  provide  meter  boxes  at  special  locations,  and  also  to 
pay  for  any  unusual  piping. 

Payment  —  Meters  —  Deposit  —  Interest. 

3.  Water  utilities  requiring  certain  consumers  to  make  a  deposit  to 
insure  the  exercise  of  ordinary  diligence  to  protect  meters  must  pay 
interest  thereon  at  the  rate  of  6  per  cent  per  annum. 

Rates -^  Water '^  Minimum  charge -^  meter  rental. 

4.  A  utility  may  make  a  reasonable  minimum  charge  for  water 
based  on  the  size  of  the  meter  and  consumption  of  water,  to  protect 
itself  from  loss  if  no  water  is  consumed,  but  it  cannot  make  such 
charge  in  the  form  of  rental  for  the  meter. 

Service'^ Extension '^Water^ Tapping  charge ^ Service  pipe. 

6.  A  water  utility  in  supplying  service  to  a  new  consumer  must,  at 
its  own  expense,  tap  the  street  main  and  furnish  the  standard  con- 
nections, the  consumer  to  pay  at  cost  for  any  other  material  used  or 
labor  furnished  in  connection  with  the  installation  of  the  service  pipe  or 
curb  box  to  his  property  line. 

Service  -*  Water  -*  BisoonMnu  once  —  Notice. 

0.  A  utility  must  give  notice  to  a  consumer  before  shutting  off  his 
water  supply,  except  in  case  of  an  emergency. 
Service  ^Water'^  Charge  for  restoring  service  to  delin^[uent, 

7.  A  maximum  charge  of  $1  for  turning  on  water  that  has  been  shut 
off  because  of  nonpayment  of  bills  was  Keld  reasonable. 

Payment  —  Water  —  Deposit  —  Compelling  service. 

8.  A  water  utility  cannot  refuse  service  to  an  applicant,  although 
the  owner  of  the  property  declines  to  be  responsible  for  payment,  where 
the  applicant  tenders  a  deposit  to  guarantee  payment  of  bills  for  a 
period  not  less  than  the  customary  billing  period  of  the  utility  and  in  no 
event  less  than  one  month. 

Rates  ^  Water  ^Additional  taps. 

9.  A  consiuner  of  water  at  flat  rates  who  installs  additional  taps 
without  the  consent  of  the  utility  is  liable  to  pay  at  the  regular  rate 
provided  for  the  additional  service. 

Service-^  Water '^Discontinuance '^Furnishing    water     to     nonsuh' 
serihers. 

10.  A  water  utility  may  shut  off  water  from  consumers  who  habitu- 
ally furnish  water  to  nonsubscribers. 

Service -^  Water '^  Who  may  turn  on. 

11.  Water  which  has  been  shut  off  by  the  utility  should  not  be  turned 
on  except  by  the  utility  or  by  its  direction. 

Pines  and  penalties  —  Violation  of  utility  rule. 

12.  Water  utilities  in  Montana  have  no  authority  to  impose  a  fine 
or  penalty  on  a  patron  for  violation  of  rules. 

Service  —  Extensions  —  New  location  —  Rules  and  regulations. 

13.  A  ^blio  Service  Commission  cannot  establish  rules  and  regu- 
lations governing  the  extension  of  water  mains  in  new  localities,  since 

P.UJEL1916E. 


Digitized  by  V:iOOQIC 


868  MONTANA  PUBLIC  SERVICE  COMMISSION. 

the  necessity  for  the  extension  must  be  determined  from  the  facts  of 
each  case. 
Service  —  Water  tnetera  —  Purchase  of  utility  from  consumer, 

14.  Water  utilities  adopting  the  meter  system  that  are  financially 
unable  to  acquire  meters  owned  by  consumers  were  permitted  to  pur- 
chase such  meters  at  a  pro  rata  value,  paying  for  them  in  instalments 
limited  to  a  reasonable  time,  and  refunding  to  the  consumers  by  means 
of  a  percentage  allowance  on  monthly  or  quarterly  bills  for  water  con- 
sumed. 

Service  —  Water  meters  ^  Purchase  by  consumers  through  a  utility. 

15.  Water  consumers  desiring  meters  installed,  which  utilities  are 
financially  unable  to  purchase,  were  permitted  to  purchase  meters 
through  the  utilities,  which  were  required  to  install  the  meters  at  their 
own  expense  and  to  refund  the  purchase  price  by  means  of  a  percent- 
age allowance  on  monthly  or  quarterly  bills,  allowing  interest  to 
consumers  at  the  rate  of  6  per  cent  per  annum. 

(Hall,  Commissioner,  dissenting.) 

[August  7,  1915.] 

Proceeding  on  the  initiative  of  the  Commisflion  to  establish 
rules  and  regulations  governing  and  standardizing  water  service; 
rules  and  regulations  established. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  Hearing  was  r^ularly  held  at  Helena, 
May  6,  1915,  represented: 

Dillon  City  Water  Dept.,  by  Leonard  Eliel,  H.  L.  McCaleb, 
Phil  Anderegg;  Miles  City  Water  Dept.,  G.  C.  Pruett;  Man- 
hattan City  Water  Dept.,  H.  J.  Thomas;  Glasgow  City  Water 
Dept,  E.  S.  Severence;  Libby  W.  W.  E.  L.  &  P.  Co.,  H.  E.  Rob- 
inson; Billings  City  Water  Dept.,  F.  X.  N.  Radcmaker;  Kalis- 
pell  City  Water  Dept.,  W.  H.  Lawrence;  Roundup  City  Water 
Dept.,  J.  H.  Grant;  Lewistown  City  Water  Dept,  L  B.  Kirk- 
land;  Columbus  City  Water  Dept.,  C.  W.  Doyle;  Butte  Water 
Company,  Eugene  Carroll,  A.  L.  Matter,  J.  E.  Corrette,  L.  O. 
Evans;  Anaconda  Copper  Mining  Co.,  H.  M.  Johnson,  Water 
Dept,  L.  O.  Evans;  Helena  City  Water  Dept  and  the  city  of 
Helena,  Lincoln  Working,  E.  D.  Weed,  Edw.  Horsky;  Missoula 
Light  &  Water  Co.,  C.  H.  Christensen,  W.  L.  Murphy;  Virginia 
City  Water  Co.,  Sarah  Bickford;  Belgrade  Water  Co.,  Wm. 
Fitzstephens;  Deer  Lodge  Citizens  Water  Co.,  and  South  Deer 
Lodge  Water  Co.,  Joseph  L.  Coleman;  Whitefish  City  Water 
Dept-,  W.  K.  Trippett ;  Havre  City  Water  Dept,  J.  A.  Sander- 
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8on;  Great  Falls  City  Water  Dept.,  M.  L.  Morris;  Missoula, 
City  of,  J.  L.  Wallace ;  Butte,  City  of,  J,  B.  Dwyer ;  Livingston 
Water  Cp.,  T.  M.  Svvindlehurst ;  Laurel  City  Water  Dept., 
Charles  Davis;  Commissioners  Hall,  Morely,  McCormick, 
Assistant  Attorney  General,  W.  H,  Poorman. 

The  Public  Service  Commission  of  Montana  was  created  by 
the  thirteenth  legislative  assembly  (chapter  52,  approved  March 
4,  1913).  It  is  the  duty  of  the  Commission  to  correct  unjust 
and  unreasonable  rates  or  practices  affecting  the  service  ren- 
dered by  such  public  utilities  as  come  within  its  jurisdiction. 
During  the  short  time  that  the  Commission  has  been  in  existence, 
much  of  its  effort  has  been  directed  with  a  view  to  removing 
discrimination,  by  the  establishment  of  standard  schedules  of 
rates  and  rules  governing  the  service,  to  the  end  that  there  would 
be  no  cause  for  complaint  by  reason  of  concessions  being  granted 
to  favored  patrons  or  preferred  classes  of  consumers. 

On  April  6,  1915,  having  had  under  careful  consideration 
the  tariffs  filed  by  water  utilities  of  the  state,  and  it  appearing 
that  there  was  a  decided  lack  of  uniformity  where  the  conditions 
were  not  apparently  dissimilar,  and  desiring  to  be  further  in- 
formed on  these  matters,  it  was  ordered  that  a  public  hearing 
be  held  in  the  offices  of  the  Commission,  May  6th,  at  which  time 
and  place  any  and  all  water  utilities  would  be  given  an  oppor- 
tunity to  show  cause  why  rules  and  regulations  should  not  issue, 
governing  and  standardizing  the  supplying  of  water  at  all  points 
in  Montana,  the  more  important  features  to  be  considered,  and 
as  set  forth  in  the  notice  of  hearing,  being : 
"Section  1.  Why  should  the  utility  not  provide,  install,  and 

maintain,   at  its  own  expense,  service  pipes  and 

curb  boxes  in  the  public  streets  ? 
"Section  2.  Why  should  the  utility  not  provide,  install,  and 

maintain  meters  at  its  own  expense  ? 
"Section   8.  W^hy   should   a   utility   require   the   consumer   to 

make  a   deposit  to  cover   the  cost   of  the  meter 

when  same  is  furnished  by  the  utility  ? 
"Section  4.  What  is  the  justification  of  a  meter  rental  charge  ? 
"Section  5.  Why   should   the  consumer   be   required   to   stand 

the  expense  of  maintaining  a  meter  owned  by  the 

utility  ? 
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"Section  6.  What  is  the  juBtification  of  a  ^tapping  charge  f 
"Section  7.  Why  should  a  utility  not  be  required  to  give  notice 
before  water  supply  is  shut  oflf,  except  in  emergency 
cases  ? 
"Section  8.  What  is  the  justification  of  assessing  a  penalty 

against  a  delinquent  consumer? 
"Section  9.  Why   should    the   utility    decline   to   give   service 
except  when  the  owner  of  the  property  becomes 
responsible,  regardless  of  its  occupancy  ? 
"Section  10.  When  service  is  furnished  on  flat  rates  and  ad- 
ditional fixtures   are   installed,   without   notice  to 
utility,  should  the  consumer  be  assessed  double  rates 
or  other  penalties  ? 
"Section  11.  In  what  position  is  the  consumer  who   secretly 

or  otherwise  furnishes  water  to  a  nonconsumerl 
"Section  12.  When  the  water  has  been  shut  off  by  the  utility, 
under  what  circumstances  may  the  consumer  turn 
it  on? 
"Section  13.  Is  the  power  vested  in  a  utility  to  assess  a  fine 

for  violation  of  its  rules? 
"Section  14.  Why  should  the  Commission  not  exercise  its  dis- 
cretion in  the  matter  of  extending  mains,  in  order 
to  reach  additional  properties? 
"Other  items  of  service  not  enumerated  above,  if  shown  to  be 
pertinent,  may  be  considered  at  this  hearing  in  the  same  manner 
as  though  specifically  set  forth  herein. 

"The  Commission  will  take  such  action,  after  hearing,  as  may 
seem  to  it  proper,  and  each  and  every  water  utility  will  be  ex- 
pected to  fully  disclose  its  defense  in  the  record  of  this  proceed- 
ing; otherwise  it  will  be  assumed  that  utilities  not  so  testifying 
have  no  defense  to  offer." 

The  foregoing  questions  will  be  considered  in  this  report  in 
sequence,  upon  the  testimony  submitted  and  conclusions  reached 
after  having  made  such  investigations  as  seem  pertinent  to  a 
clear  and  complete  understanding  of  the  various  situations  pre- 
sented. 

[1]  Ist  Service  Pipes. — It  would  appear,  casually,  that  the 
utility  should  not  only  lay  its  mains,  but  should  also  lay  and 

maintain  the  service  pipes  in  the  public  streets  as  a  part  of  its 
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permanent  plant.  The  question  is  asked:  "Are  service  pipes 
not  essential  to  the  distribution  of  the  utility's  product,  and  could 
the  utility  perform  its  obligations  to  the  public  without  them? 
Why,  then,  should  the  consumer  be  called  upon  to  furnish  a  part 
of  the  equipment,  which  differs  from  the  mains  only  in  regard 
to  size  of  the  pipes ;  the  two  combining  to  form  a  complete  dis- 
tribution system  V* 

Beviewing  the  action  taken  by  Commissions  in  other  states 
and  decisions  handed  down  by  various  courts,  we  find  many 
reasons  advanced  both  for  and  against  complete  ownership  by 
the  utility.  It  is  probably  true  that  the  latter  can  furnish  the 
material  and  perform  the  labor  with  its  organized  forces  for  less 
money  than  the  individual,  who,  generally  speaking,  has  a  very 
limited  knowledge  of  such  things  and  must  depend  entirely  upon 
the  contractor  whom  he  employs.  There  is  not,  however,  enough 
capital  involved  to  make  the  difference  in  cost  a  determining 
factor.  It  is  estimated  that  the  average  cost  of  furnishing  and 
laying  the  necessary  pipe  line  beyond  the  main  (service  pipe)  is 
about  $40 ;  the  life  of  pipe  varying  considerably,  depending  upon 
the  nature  of  the  soil  and  mineral  properties  with  which  it  comes 
in  contact.  It  may  be  said  that  the  average  is  in  the  neighborhood 
of  twenty  years.  This  estimate  is  exclusive  of  cast  iron  and  lead 
services,  as  they  are  not  in  general  use  in  Montana. 

To  throw  additional  light  upon  the  question  it  might  not  be 
amiss  to  quote  the  following  from  the  testimony  given  by  Mr. 
Carroll,  Manager,  Butte  City  Water  Company: 

"Mr.  Carroll:  We  have  in  Butte  9,500  house  connections, 
in  round  numbers,  those  house  connections  have  a  reasonable,  full, 
and  very  low  value  of  $50  per  connection,  which  would  make 
$475,000  invested  in  house  connections  in  the  city  of  Butte, 
approximately,  at  this  time.  Had  we  placed  those  connections 
ourselves,  would  have  taken  care  of  the  depreciation  and  main- 
tenance— we  maintain  that  a  fair  depreciation  from  our  ex- 
perience in  Butte,  on  pipes  laid  in  the  ground,  is  4  per  cent 
annually.  We  say  that  is  the  depreciation  on  our  large  pipes. 
The  depreciation  on  the  small  pipes  would  possibly  be  the 
same;  may  be  a  little  more.  So  it  is  4  per  cent,  then,  the  annual 
depreciation,  and  that  investment  at  the  present  time  is  $19,000 
a  year  on  the  total  depreciation. 
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"Now,  presuming  that  we  were  ordered  from  now  on  to  make 
the  house  connections  at  the  expense  of  the  utility,  we  would  then 
be  held  responsible  for  the  pipes  already  in  the  ground,  which 
have  cost  originally  $475,000.  Now,  those  pipes  have  been  in 
the  ground  ranging  from  thirty  years  to  one  year,  and  it  is  fair 
to  suppose  that  at  least  fifteen  years'  average  depreciation  haa 
taken  place  in  those  pipes.  That  would  mean  that  four  times 
fifteen  or  60  per  cent  of  the  original  value  of  that  investment  has 
gone.  Therefore,  we  should  have  to  immediately  increase  our 
depreciation  reserve  by  60  per  cent  of  the  $475,000.  In  other 
words,  we  would  immediately  have  to  lay  aside  on  this  annual  de- 
preciation reserve  $285,000,  to  take  care  of  the  maintenance  of 
the  pipes  that  are  in  already.  We  would  then  have  to  carry  on 
our  books  this  amount  as  a  depreciation,  in  view  of  these  pipes 
that  are  in  the  ground,  and  we  would  begin  to  charge  4  per  cent 
annually  on  that,  which  would  mean  the  addition  to  our  depre- 
ciation reserve,  which  is  annual,  of  $19,000. 

"Now,  the  maintenance  of  those  pipes  that  are  already  in  the 
ground,  the  depreciation  takes  care  of  the  renewal,  but  the  actual 
maintenance  on  that  would  amount  to  probably  2  per  cent,  I 
should  guess — somewhere  between  2^  and  2  per  cent  of  the  value 
of  the  plant  for  the  maintenance.  The  cost  of  maintaining  those 
pipes,  at  say,  2  per  cent,  would  be  $9,500  a  year.  Our  operation 
costs,  legitimate  operation  costs,  would  be  immediately  increased 
at  the  rate  of  $28,500  a  year  at  those  figures;  and  there  would 
be  no  additional  return  to  the  utility  for  that  amount  of  money. 
And  if  we  are  now  earning  only  a  fair  return  on  our  investment, 
the  additional  cost  of  $28,500  a  year  to  our  operation  expense 
would  work  around  to  the  proposition  of  the  question  of  rates, 
and  that  our  rates  would  not  be  sufficient  to  cover  our  just  oper- 
ation costs. 

"This  gets  into  figures  in  a  large  plant  like  Butte,  but  I 

think  the  smaller  plants  along  this  line  will  show  you  that  it 

might  absolutely  bankrupt  a  small  community  to  place  this  large 

additional  cost  on  them.     With  Butte  it  would  mean,  as  I  say, 

immediately  we  would  have  to  increase  our  depreciation  reserve, 

or  either  get  securities  or  cash  of  $285,000.     That  is  what  it 

would  mean  to  Butte,  should  such  a  rule  be  adopted,  even  not 

applying  it  to  the  former  connections,  but  from  now  on. 
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''Now,  there  is  another  idea  that  occurs  to  me  on  that  line. 
Butte  has  pretty  iiearly  reached  its  growth,  so  far  as  its  water 
plant  is  concerned,  and  so  far  as  the  house  connections  are  con- 
cerned. The  improrements  will  not  require  additional  house 
connections,  and  our  9,500  house  connections  at  this  time  repre- 
sent pretty  close  to  our  limit.  We  may  increase  25  per  cent  in 
the  next  ten  years  or  twenty  years;  so  that  the  present  community 
has  paid  for  these  house  connections.  The  new  fellow  that  makes 
his  house  connection  is  having  the  community  pay  for  that 
house  connection,  while  the  majority  of  the  community  have  al- 
ready paid  that  and  are  paying  a  second  time  to  benefit  some  other 
consumer.'' 

While  the  estimates  on  the  original  cost  of  the  9,500  house 
connections,  depreciation,  and  maintenance  of  same,  submitted 
by  Mr.  Carroll,  may  be  rather  high,  the  fact  remains  that  if 
the  water  utilities  are  required  to  install  and  maintain  these 
service  pipes,  it  necessarily  follows  that  the  investment  in  such 
facilities  will  increase  to  that  extent  its  capitalization  upon  which 
it  is  entitled  to  earn  a  fair  return,  in  addition  to  setting  aside'  a 
sufficient  amount  annually  to  take  care  of  depreciation.  How 
is  this  additional  revenue  to  be  earned  ?  The  utility  has  nothing 
to  sell  but  water,  and  there  is  no  other  avenue  open  to  it  except 
to  increase  its  rates  per  month  or  per  thousand  gallons,  as  the 
case  may  be,  in  an  amount  commensurate  with  the  added  invest- 
ment; assuming,  of  course,  that  the  present  rates  are  not  un- 
reasonably high.  Looking  at  it  in  this  light,  which  we  believe 
to  be  its  true  aspect,  in  the  absence  of  a  physical  valuation  of 
water  utilities,  we  do  not  find  that  it  would  accrue  to  the  benefit 
of  the  consumer  to  reverse  the  present  general  practice  in  the 
state. 

Under  these  conditions,  as  we  find  them  to  exist,  no  order  will 
be  entered  for  the  present  (Curb  boxes  are  dealt  with  in  § 
No.  6.) 

[2]  M.  Meters  J  Ownership. — The  intent  of  this  section  was 
in  some  respects  misunderstood.  Certain  utilities  offered  testi- 
mony to  show  that  no  benefit  would  be  derived  from  the  use  of 
meters  in  their  respective  districts,  owing  to  local  conditions, 
etc.    It  was  not  the  Commission's  idea,  nor  is  it  now,  to  compel 

the  installation  of  meters;  the  only  question  upon  which  informa- 
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tion  was  desired  being  as  to  who  should  own^  install,  and  maintain 
the  meter,  the  utility  or  the  consumer,  in  the  event  that  meters 
were  used  ?  When  this  was  understood,  the  matter  was  quickly 
disposed  of,  it  being  the  consensus  of  opinion,  and  in  fact  the 
practice  of  nearly  all  utilities,  to  furnish,  place,  and  own  the 
meter.  There  appears  to  be  no  question  as  to  the  propriety  of 
utility  ownership ;  very  little  testimony  was  oflFered  in  opposition. 
Unquestionably  the  utility  is  in  a  better  position  to  judge  as  to 
the  type  of  meter  best  adapted  to  its  use.  A  meter  is  not  a  pei^ 
manent  devise.  It  requires  frequent  inspection  and  repairing. 
It  is  the  utility's  yard  stick,  so  to  speak,  by  which  it  measures 
out  its  wares  to  the  customer.  It  is  manifestly  essential  that  the 
utility  should  have  full  control  over  meters,  to  do  with  them  as 
is  finds  expedient,  removing  same  from  service  temporarily  to 
be  tested,  or  for  other  reasons,  or  supplanting  the  obsolete 
machine  by  one  of  more  modem  construction.  The  right  to  do 
so  would  be  vested  in  the  utility  by  ownership,  but  not  otherwise. 

[3]  3d.  Meter  Deposit, — This  question  is  much  in  the  nature 
of  extending  credit.  If  the  utility  owns  the  meter  and  installs 
it  on  the  premises  of  the  customer,  it  is  only  reasonable  to  expect 
the  latter  to  exercise  proper  care  against  freezing  or  being  other- 
wise damaged  while  in  his  possession.  In  other  words,  the  meter 
has  been  loaned  to  the  customer  under  certain  stipulated  con- 
ditions, to  serve  a  mutual  purpose.  The  utilities  explain  that 
"there  are  all  kinds  of  people,"  some  (the  greater  portion)  re- 
liable, others  totally  indifferent,  and  while  there  would  be  no 
disposition  to  require  a  deposit  from  the  former,  they  should  be 
given  this  latitude,  optional  in  the  judgment  of  the  management, 
to  protect  its  property  against  failure  to  exercise  ordinary  dili- 
gence. 

The  Commission  concurs  in  the  position  taken,  but  we  are  also 
of  the  opinion  that  the  consumer  thus  required  to  put  up  a  de- 
posit is  entitled  to  and  should  receive  a  reasonable  rate  of  interest 
thereon. 

[4]  4th,  Meter  Rental, — The  preceding  sections  contemplate 
utility  ownership  of  meters.  The  question  is  Should  the  con- 
sumer pay  a  rental  for  their  use  ?  All  utilities  provide  a  mini- 
mum charge,  either  direct  or  by  a  meter  rental,  according  to  the 

capacity  of  the  latter,  which  is  assessed  even  though  no  water  is 
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consumed  during  that  month.  It  is  conceded  that  a  minimum 
pharge  is  justified,  for  the  reason  that  the  utility  is  put  to  an 
uncertain  amount  of  expense  by  its  ^'readiness  to  serve"  at  all 
times.  It  is  not  thought  necessary  in  this  report  to  analyze  the 
various  items  of  expense  on  account  of  being  prepared  to  supply 
water,  even  though  none  is  used;  the  minimum  charge  to  the 
consumer,  however,  is  presumed  to  be  arrived  at  on  the  basis 
of  the  investment,  plus  an  arbitrary  proportion  of  the  operating 
and  distribution  cost.  There  is  no  information  before  the  Com- 
mission at  this  time  to  indicate  that  utility  ownership  of  meters 
would  impose  a  burden  demanding  greater  revenue,  or  that  the 
present  minimum  charge  should  thereby  be  increased.  It  should 
be  understood,  however,  that  the  Commission  takes  exception  to 
"meter  rental,"  and  when  necessary  the  Commission  feels  that 
tlic  utility  should  protect  itself  by  a  reasonable  minimum  charge 
based  on  the  size  of  meter  and  consumption  of  water. 

In  connection  with  the  meter  question  the  following  testimony 
presented  by  Mr.  G.  C.  Pruett,  superintendent  of  the  Miles  City 
Water  Department,  may  be  of  interest  to  water  utilities  that  are 
obliged  to  pump  water  by  steam  or  other  motive  power : 

"Mr.  Pruett:  The  utility  in  every  case  is  in  better  position. 
You  can  install  it  for  half  the  price  that  the  plumber  would 
charge.  This  whole  business  gets  back  to  the  proposition  of 
allowing  the  utility  to  make  a  rate  to  take  care  of  the  cost  of  de- 
preciation. Now,  we  are  metered  up.  It  was  necessary  to 
meter ;  it  wasn't  because  we  wanted  to  at  all,  or  anything  of  that 
kind,  but  we  installed  a  new  plant  and  thought  that  plant  was 
good  for  several  years  on  a  flat  schedule,  but  we  found  it  wasn't 
They  were  coming  so  strong  on  us  we  had  to  do  something;  we 
had  to  meter,  and  we  found  that  it  cut  our  consumption  half; 
and  we  found  that  by  metering  in  a  year's  time  we  saved  half 
of  the  cost  of  the  meters.  In  other  words,  it  cost  approximately 
$12,000  to  meter,  and  we  saved  on  the  cost  of  power,  on  the  cost 
of  alum,  on  the  cost  of  filtering,  $6,000.  The  charges  were  such 
that  we  got  the  same  revenue  as  under  the  flat-rate  schedule,  but 
the  saving  in  the  cost  of  power  and  supplies  was  such  in  two 
years'  time  we  are  going  to  save  the  cost  of  the  meters." 

6th.  Meter  Maintenance. — This  question  appears  to  be  fully 
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covered  in  §  2,  wherein  the  Commission  holds  that  the  utility 
should  maintain  meters  at  its  own  expense. 

[5]  6th.  Tapping  Charge. — There  is  probably  less  uniformity 
and  more  obscurity  in  regard  to  a  "tapping  charge"  than  any 
other  feature  of  the  service.  The  schedules  on  file  with  the  Com- 
mission vary  from  one  to  twenty  dollars,  and  in  most  cases  no 
further  information  is  given.  That  is,  the  Commission  has  not 
heretofore  been  apprised  as  to  what  this  particular  charge  covers. 

It  develops  from  the  investigation  that  in  practice  there  is  the 
same  irregularity  as  disclosed  by  the  schedules.  In  some  cases 
the  charge  is  an  arbitrary  amount  assessed  for  the  privilege  of 
connecting  with  the  main.  Again,  it  seems  that  certain  utilities 
furnish  standard  connections  and  install  them  at  the  consumer  a 
expense,  varying  as  to  the  size,  and  for  which  the  latter  pays  a 
flat  rate  designated  as  a  "tapping  charge."  It  would  appear  to 
be  the  policy  to  furnish  the  curb  box,  curb  cock,  corporation  cock, 
and  clamp  (when  the  latter  is  used),  and  perform  the  labor  of 
connecting  with  the  main.  It  is  important  that  these  fittings  be 
standard  to  each  system,  but  not  necessarily  standard  to  all  utili- 
ties. If  each  individual  were  permitted  to  make  such  connections 
as  seemed  to  him  best,  there  would  be  no  uniformity,  and  trouble 
would  inevitably  follow  when  it  was  found  necessary  to  shut  the 
water  off  or  turn  it  on,  for  which  purpose  the  utility  is  equipped 
with  appliances  conforming  to  its  underground  standards.  It 
therefore  follows  that  it  is  desirable  to  have  that  part  of  the  work 
done  by  the  utility. 

In  section  1  of  this  report  the  Commission  baa  held  that  the 
service  pipes  are  properly  chargeable  to  the  consumer.  We  are 
not  of  the  opinion,  however,  that  the  latter  should  also  pay  the  cost 
of  tapping  the  main.  The  utility  is  financially  benefited  every 
time  a  tap  is  made,  by  adding  another  permanent  customer  to 
its  list,  and  it  would  seem  that  the  duty  of  the  consumer  should 
not  begin  until  the  main  has  been  opened ;  in  other  words,  when 
water  has  been  placed  at  his  disposal.  It  is  therefore  held  that 
the  utility  should  furnish  and  install  at  its  own  expense  the  neces- 
sary connection  with  the  main,  beyond  which  point  the  expense 
devolves  upon  the  consumer;  not  at  an  arbitrary  figure  for  the 
material  furnished  by  the  utility,  but  at  actual  cost. 

It  is  perhaps  needless  to  say  that  the  Commission  disapproves 
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the  practice  of  making  a  charge  for  the  privilege  of  tapping  the 
main  where  it  is  not  shown  that  such  charge  represents  either 
labor  or  material,  or  both. 

[6]  1th.  Giving  Notice. — While  many  utilities  carry  a  rule 
that  water  would  be  shut  off  without  notice,  no  testimony  was 
offered  in  support  of  such  a  rule.  It  was  quite  generally  agreed 
that  notice  should  be  given  in  advance  whenever  it  were  possible 
to  do  so.  There  will,  of  course,  be  emergency  cases  when  this 
cannot  be  done. 

[7]  8th.  Penalizing  Delinquents. — This  section  has  reference 
to  nonpayment  of  bills,  but  not  to  penalties  imposed  for  violation 
of  rules.  The  utility  may  protect  itself  by  requiring  a  deposit 
in  an  amoimt  suflficient  to  cover  the  estimated  usage.  It  may  de- 
cline to  serve  a  consumer  in  arrears  by  shutting  the  water  off 
after  due  notice  has  been  given.  Certain  utilities  demand  the 
payment  of  various  sums  in  addition  to*  the  unpaid  bills,  before 
the  water  will  again  be  turned  on. 

The  utility  is  entitled  to  remuneration  for  the  extra  expense 
it  has  been  put  to.  The  charge  should  be  no  greater  than  will 
protect  the  company,  and  must  not  place  an  imreasonable  burden 
upon  such  users  as  may  find  themselves  temporarily  unable  to 
meet  their  bills  promptly.  The  Commission  has  authorized  in 
the  following  order,  a  maximum  charge  of  $1  in  such  cases. 

[8]  9th.  Refusing  Service. — The  testimony  submitted  under 
this  heading  would  indicate  that  the  Commission  contemplated 
relieving  the  owner  from  responsibility  and  placing  it  upon  the 
tenant;  such  is  not  the  case.  It  is  quite  the  general  practice  of 
utilities  to  contract  with  the  property  owner,  and  when  such  con- 
tracts are  entered  into,  both  parties  are  bound  by  the  provisions 
thereof,  but  it  has  heretofore  been  brought  to  our  attention  that 
service  has  been  refused  when  applied  for  by  a  renter  even  after 
a  cash  guaranty  had  been  tendered.  As  already  stated  the  utili- 
ty is  entitled  to  protection  against  transients  and  other  unknown 
applicants,  and  as  in  the  case  of  "meter  deposit,"  supra,  a  deposit 
may  be  required  in  advance.  Having  furnished  security  either 
by  cash,  bond,  or  its  equivalent,  the  utility  cannot  consistently 
further  decline  to  render  service. 

The  supreme  court  of  Montana,  18  Mont.  199,  32  L.E.A.  697, 

66  Am.  St.  Rep.  574,  44  Pac.  966,  State  ex  rel.  Milsted  v.  Butte 
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City  Water  Co.  decided  May  4,  1896;  mandamus  to  compel  the 
respondent,  defendant,  to  turn  on  the  water  for  general  use  at  a 
certain  house  in  Butte;  appeal  from  second  judicial  district, 
Silver  Bov^  county,  says : 

"A  water  company  organized  under  the  statute  for  the  purpose 
of  supplying  a  city  and  its  inhabitants  with  water,  and  having 
been  granted  a  franchise  for  that  purpose,  assumes  obligations 
of  a  public  nature,  and  must  exercise  its  powers  in  a  reasonable 
manner,  and  therefore,  where  the  inhabitant  of  a  city  occupying 
premises  as  a  tenant,  and  requiring  water  for  general  purposes, 
but  whose  lessor  has  refused  to  be  responsible  for  water  rents,  re- 
quests the  company  to  turn  on  the  water  at  his  premises  and 
tenders  payment  in  advance,  the  refusal  of  the  company  to  do  so, 
under  a  rule  not  to  supply  water  to  rented  premises  except  on 
the  personal  responsibility  of  the  owner,  and  that  if  the  water 
was  turned  on  the  money  tendered  would  be  credited  to  the  owner, 
is  unreasonable." 

[9]  10th.  Additional  Fixtures — Flat  Bates. — ^When  water  is 
furnished  at  flat  rates  it  is  computed  on  basis  of  the  number  of 
faucets  or  openings  installed.  It  has  been  argued  that  a  consumer 
might  put  in  an  additional  tap  for  convenience,  and  not  necessar- 
ily use  any  more  water  than  before.  It  must  be  acknowledged 
that  the  consumption  will  be  greater  on  premises  where  there  are 
ten  faucets  than  where  there  are  only  five,  if  for  no  other  reason 
than  the  "convenience ;"  it  therefore  follows  that  the  usage  wiU 
be  relatively  higher  from  two  taps  than  from  one.  As  stated, 
flat  rates  vary  accordingly  to  presumed  consumption,  and  the 
consumer  is  not  justified  in  making  any  addition  thereto  without 
the  knowledge  and  consent  of  the  utility.  Should  he  do  so,  he 
becomes  indebted  to  the  utility  to  the  extent  of  the  change  in  fix- 
tures for  the  length  of  time  in  use,  at  the  regular  scale  of  rates 
provided  for  such  service.  If  it  is  shown,  however,  that  the  act 
was  deliberate  and  secretive,  the  utility  might  feel  that  it  had 
cause  for  an  action  against  the  perpetration  of  fraud. 

[10]  11th.  Consumers  Supplying  Others. — The  utility  obli- 
gates itself  to  supply  the  needs  of  certain  premises  designated  in 
its  contract,  and  without  assigning  further  reasons  it  would  be 
manifestly  unfair  for  the  consumer  to,  in  addition  to  his  own 

needs,  assume  the  right  to  supply  others.  This  does  not,  of  course, 
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refer  to  an  occasional  bucket  of  water  furnished  as  an  accommo- 
dation in  emergency  cases,  but  to  the  general  practice  of  allow- 
ing or  permitting,  nonsubscribers  free  access  to  its  use.  To 
persist  in  so  doing  would  be  sufficient  cause  for  the  utility  to 
shut  the  water  off  until  such  time  as  satisfactory  arrangements 
had  been  made. 

[11]  12th.  May  the  Consumer  Turn  the  Water  On? — When 
the  water  has  been  shut  off  by  the  utility,  a  purpose  is  involved. 
It  may  be  to  prevent  damage  being  done  by  flooding,  it  may  be 
for  nonpayment  of  bills,  it  may  be  to  permit  of  inspection  or 
repairs  being  made,  in  fact  there  are  a  great  many  reasons,  and 
it  should  not  be  turned  on  except  by  the  utility  or  by  its  direction. 

[12]  ISth.  Fines. — Certain  utilities  provide  in  their  tariffs 
that  '^fines''  of  various  amounts,  sometimes  designated  as  ''penal- 
ties,*^ will  be  imposed  for  violation  of  rules.  Earlier  in  this 
report  the  Commission  has  held  that  the  utility  has  the  right  to 
protection  against  imposition,  and  may,  for  just  cause,  discon- 
tinue service;  we  are  not  of  the  opinion,  however,  that  the  author^ 
ity  is  vested  in  the  utility  to  assess  a  fine.  The  exercise  of  such 
judicial  functions  is  bestowed  only  upon  the  courts. 

[13]  nth.  Extending  Mains. — The  necessity  for  extending 
mains  to  reach  localities  not  already  served  must  be  determined 
upon  a  presentation  of  facts.  No  hard  and  fast  rule  can  be  made 
to  govern  under  all  circumstances.  Therefore  a  utility  rule 
specifically  setting  forth  the  conditions  that  must  obtain  before 
an  extension  will  be  made,  could  not  be  approved  by  the  Com- 
mission. Such  rules  should,  therefore,  be  eliminated  from  the 
schedules. 

At  the  conclusions  of  this  hearing  the  utilities'  committee 

submitted  a  tentative  set  of  rules  and  regulations  intended  in  a 

measure,  at  least,  as  a  solution  of  the  various  questions  involved 

in  this  proceeding,  a  number  of  which  have  been  dealt  with  in 

the  foregoing,  and  the  Commission  has  expressed  its  opinion 

thereon.    Others,  however,  cannot  be  approved,  and  furthermore 

while  certain  rules  and  regulations  would  be  necessary  in  some 

localities,  they  would  not  apply  generally  to  all  utilities.     It 

should  not  be  understood  that  the  Commission  will  decline  to 

authorize  rules  not  inconsistent  herewith  upon  the  showing  that 

the  same  are  warranted  by  local  conditions. 
P.U.R.1915E. 
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Wherefore,  this  case  being  at  issue  upon  the  initial  motion  of 
the  Commission,  and  having  been  duly  heard  and  submitted,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having  made  its  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report  is 
made  a  part  thereof. 

It  is  ordered^  (a)  when  a  water  utility  adopts  the  meter 
system,  meters  wdll  be  supplied,  installed,  and  maintained  at  the 
expense  of  the  utility.  If  necessary  to  provide  special  location, 
such  as  meter  boxes,  it  will  be  the  duty  of  the  consumer  to  do  so. 
Any  unusual  piping  required  will  also  be  at  the  consumer's  ex- 
pense. 

Meters  which  have  been  installed  at  consumer's  expense  will 
be  taken  over  by  the  utility  at  the  pro  rata  value,  based  upon 
length  of  time  in  service  and  present  condition. 

[14,  15]  Upon  a  proper  showing  being  made  to  the  Commis- 
sion that  a  utility  is  not  financially  able  to  assume  the  burden  of 
acquiring  meters  already  installed,  and  owned  by  the  consumer, 
an  order  will  be  issued  permitting  the  utility  to  purchase  said 
meters  at  the  pro  rata  value,  based  upon  length  of  time  in  service 
and  present  condition,  paying  for  them  in  instalments,  and  re- 
funding to  consumer  by  means  of  a  percentage  allowance  on  the 
monthly  or  quarterly  bills  for  water  consumed.  The  entire  in- 
debtedness, however,  must  be  liquidated  within  two  and  one  half 
years. 

If  a  consumer  desires  a  meter  installed  and  the  utility  is  finan- 
cially unable  to  comply  with  request,  the  consiuner  may  purchase 
of  the  utility  a  standard  meter,  which  the  utility  will  install  at 
its  own  expense,  refunding  the  purchase  price  of  meter,  in  the 
same  manner  as  described  in  preceding  paragraph,  allowing  in- 
terest on  the  investment  to  consumer,  at  the  rate  of  6  peu  cent 
per  annum. 

(b)  If  the  utility  requires  a  meter  deposit  in  accordance  with 
§  3  of  this  report,  the  consumer  who  was  required  to  make  de- 
posit W'ill  receive  interest  thereon  at  the  rate  of  six  per  cent  per 
annum. 

(c)  A  utility  may  protect  itself  by  a  reasonable  minimum 
charge  based  on  the  size  of  the  meter  and  consumption  of  water. 

(d)  The  utility  at  its  own  expense  must  tap  the  main  and 
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furnish  the  corporation  cock,  the  clamp  (when  necessary),  and 
any  other  material  used  or  labor  furnished  in  connection  with 
the  tapping  of  the  main.  Any  other  material  used  or  labor  fur- 
nished in  connection  with  the  installation  of  the  service  pipe  or 
curb  box  to  the  property  line  of  the  consumer  shall  be  billed 
against  the  consumer,  not  at  an  arbitrary  charge,  but  at  actual 
cost 

(e)  Unless  under  conditions  where  it  is  not  possible  to  do  so, 
the  utility  must  notify  the  consumer  prior  to  shutting  the  water 
off. 

(f)  When  the  water  has  been  shut  off  for  cause,  the  utility 
shall  not  charge  the  consumer  a  greater  sum  than$l  for  turning 
it  on.  This  must  not  be  indicated  in  the  schedule  as  a  '^penalty," 
but  is  presumed  to  simply  reimburse  the  utility  for  the  extra  ex- 
pense it  has  been  put  to. 

(g)  Should  the  consumer,  not  the  owner  of  the  property, 
desire  service,  and  tender  the  utility  a  deposit,  to  guarantee  pay- 
ment of  bills  for  a  period  not  less  than  the  customary  billing 
period  of  the  utility,  and  in  no  event  less  than  one  month,  the 
utility  must  accept  such  deposit  and  render  the  service  applied 
for. 

(h)  A  consumer  must  not  add  additional  fixtures  without  the 
consent  of  the  utility,  when  water  is  being  furnished  at  flat  rates. 

(i)  Consumers  must  not,  without  the  consent  of  the  utility, 
supply  water  to  others. 

(j)  When  the  water  has  been  shut  off  it  should  not  be  turned 
on  except  by  the  utility,  or  by  its  direction. 

(k)  The  Commission  will  not  authorize  the  assessment  of 
"fines"  or  "penalties." 

The  secretary  is  directed  to  serve  upon  each  and  every  water 
utility  operating  in  Montana,  a  true  and  certified .  copy  of  this 
report  and  order,  and  all  such  utilities  must  file  with  the  Com- 
mission not  later  than  sixty  days  from  receipt  thereof,  amended 
schedules  in  duplicate  of  rates,  rules,  and  regulations,  in  con- 
formity with  this  report  and  order,  and  in  the  form  which  has 
already  been  prescribed  by  the  Commission. 

DISSENTING  OPINION. 
Hall,   Commissioner   (Docket  Ifo.   477) :     I  concur  in  the 
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majority  opinion  in  this  case  with  the  exception  of  that  portion 
relating  to  who  should  bear  the  burden  of  laying  and  maintain- 
ing the  service  pipes  from  the  water  main  to  the  property  line. 

I  am  unable  to  understand  why  the  consumer  should  be  re- 
quired to  enter  the  street  for  the  purpose  of  laying  a  service  pipe, 
and  assume  a  portion  of  the  basic  function  of  a  public  utility. 

If  such  a  line  of  reasoning  should  be  followed  to  its  final  con- 
clusion, the  consumer  might  just  as  well  be  required  to  construct 
his  portion  of  the  main  and  leave  the  utility  nothing  to  do  but 
collect  the  revenue. 

The  granting  of  a  franchise  to  a  public  service  corpora- 
tion carries  with  it  as  its  chief  consideration  the  license  to  enter 
and  occupy  the  streets  and  alleys  of  the  city.  To  my  mind,  this 
contemplates  a  delivery  of  its  wares  to  the  property  line  of  the 
consumer.  The  consumer,  on  the  other  hand,  becomes  a  tres- 
passer every  time  he  enters  the  street  to  begin  his  excavation. 

Again,  there  is  a  question  of  economy  involved  which  should 
be  given  some  consideration,  and  beyond  this  question  as  between 
the  utility  and  the  consumer,  there  is  a  question  of  public  safety. 
In  regard  to  the  question  of  economy,  I  wish  to  particularly  call 
your  attention  to  the  testimony  of  Mr.  Carroll,  manager  of  the 
Butte  City  Water  Company,  which  is  given  on  page  5  of  this 
report,  in  which  he  states  that  there  are  9,500  house  connections 
in  Butte,  the  cost  of  which  he  estimates  at  $50  a  connection,  or  a 
grand  total  of  $475,000.  Presuming,  as  he  states,  that  it  costs 
the  consumer  $50  to  make  his  connection,  the  question  comes  up 
as  to  what  it  would  cost  the  public  service  corporation  to  perform 
this  service  as  compared  to  the  cost  to  the  individual  consumer. 
The  utility  has  its  organization ;  its  trained  crew  of  workmen ;  it 
would  be  able  to  secure  its  materials  much  cheaper  on  account 
of  the  fact  that  it  could  contract  for  the  same  in  much  larger 
quantities  that  the  ordinary  merchant  engaged  in  that  business. 
This  was  brought  out  forcibly  in  the  evidence  of  Mr.  Pruett, 
superintendent  of  the  Miles  City  Water  Department,  on  page  7 
of  the  report,  which  reads  as  follows  (in  testifying  about  the  in- 
stallation of  meters) :  '  "The  utility  in  every  case  is  in  better 
position.  You  can  install  it  for  half  the  price  the  plumber  would 
charge." 

If  it  is  possible  for  the  utility  to  install  meters  for  one  half  the 
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price  the  consumer  can,  why  could  not  the  utility  also  perform 
the  service  of  laying  the  service  pipes  at  one  half  the  cost  that  is 
now  paid  by  the  consumer  t  But  even  at  one  third  less,  what  a 
tremendous  saving  to  the  consumer  ? 

Let  us  again  take  the  figures  of  Mr.  Carroll,  9,500  connections 
at  $50  a  connection — $475,000.  Presuming  it  could  be  cut  one 
third,  it  would  make  a  saving  to  the  people  of  Butte  alone  of 
$158,000. 

In  order  to  take  care  of  the  above,  it  would  be  necessary  to  in- 
crease the  capitalization  in  the  amount  necessary  to  cover  it,  and 
presuming  that  the  present  rates  are  reasonable,  they  would  of 
necessity  be  increased  to  care  for  the  increase.  But  in  any 
event,  it  would  amount  to  a  large  saving  to  the  consumer. 

In  regard  to  the  question  of  public  safety — the  utility,  con- 
stantly guarded  by  trained  managers,  foremen,  and  learned 
counsel,  is  careful  to  guard  its  open  excavations  by  the  erection 
of  barricades  and  the  setting  of  red  lanterns,  but  should  the  lay- 
ing of  the  service  pipes  be  laid  on  the  'shoulders  of  the  individ- 
ual, or  consumer,  the  safety  of  the  streets  would  be  left  in  the 
hands  of  the  careless,  the  ignorant  and  the  irresponsible.  The 
fact  that  the  courts  might  hold  the  city  and  the  consumer  jointly 
liable  for  injuries  caused,  is  not  any  sufiScient  answer.  The 
prevention  of  injury  to  our  citizens  is,  I  think,  a  higher  function 
of  government  than  compensation. 

It  appears  that  it  has  been  customary  in  Montana  for  the 
consumer  to  install  his  service  pipe  to  the  main.  This  doubtless 
has  been  an  outgrowth  of  pioneer  days  when  utility  investments 
were  neither  stable  nor  attractive.  Our  first  cities  were  mining 
camps  of  more  or  less  precarious  future  prospects.  The  citizen, 
in  his  anxiety  for  the  comforts  of  a  conv^iient  and  wholesome 
water  supply,  was  prone  to  scan  the  provisions  of  a  proposed 
franchise  in  a  very  liberal  manner.  He  did  not  find  it  hard  to  as- 
sume a  portion  of  the  burdens  of  the  utility,  rather  than  forego 
the  resultant  convenience.  Conditions  have  since  undergone  a 
change.  Our  population  has  increased,  and  the  discovery  that 
Montana  is  an  agricultural  state  has  afforded  stability,  and 
assured  a  steady  future  growth.  I  do  not  believe  it  is  the  duty 
of  this  Commission  to  attempt  to  cure  all  the  mistakes  of  the 

past.  The  public  has  heretofore  granted  franchises  and  has  sui- 
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fered  the  city  councils  to  pass  ordinances  of  rules  and  regulations 
concerning  the  subject  of  water  service,  which  has  contemplated 
the  installation  of  the  service  pipes  by  the  consumer.  Whether 
the  past  custom  was  wise  in  its  day,  or  whether  the  peculiar  con- 
ditions then  existing  were  a  justification,  is  of  no  particular  con- 
cern at  this  time.  I  do  not  feel  justified  in  saying  that  the 
utilities  should  be  made  to  acquire  service  pipes  which  have 
heretofore  been  installed  at  the  consumer's  expense.  In  the  fu- 
ture, however,  the  utility  should  bear  the  burden  of  laying  all 
service  pipes  from  the  main  to  the  property  line,  and  should 
assume  the  maintenance  and  renewals  of  those  heretofore  laid. 

In  this  connection  it  is  obvious  that  the  curb  box  should  also 
be  installed  at  the  expense  of  the  utility,  its  proper  place  being 
at  the  curb  which  is  outside  of  the  consumer's  property  line.  The 
rules  provide  that  the  water  can  be  turned  off  or  on,  only  by  the 
utility  or  under  its  direction.  The  curb  box  is  placed  for  the 
benefit  of  the  utility  and  for  its  protection.  It  is  the  doorway  to 
its  warehouse.  It  is  the  padlock  by  which  protection  is  afforded 
it  in  the  sale  of  its  merchandise  and  the  collection  of  its  revenue. 
The  consumer  is  not  concerned  in  the  installation  of  the  curb  box 
or  the  lack  of  same.  With  the  bare  exception  of  the  possibility  of 
a  bursting  pipe  on  his  premises,  he  gets  no  service  whatever  from 
such  a  device  and  he  should  not  be  charged  with  its  cost  or  main- 
tenance. 


WISCONSIN  RAIIiROAD  COMMISSION. 

MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COMPANY 

V, 

CITY  OP  MILWAUKEE. 

Service '^  street  railtvay  stops  ^  Ordinances* 

1.  The  petition  of  a  street  railway  company  to  eliminate  certain 
•tops  required  by  a  city  ordinance,  for  the  sole  purpose  of  reducing 
running  time,  but  not  intended  by  the  company  to  give  to  its  patroni 
the  benefit  of  the  decrease  in  headway  caused  thereby,  and  the  conse- 
quent greater  seating  capacity,  was  denied  except  as  to  a  number  of 
clearly  unreasonable  stops. 

Service  -*•  Street  railway  —  Stops  ~  Signs  —  Ordinances. 

2.  A  street  railway  was  permitted  to  eliminate  oerfeain  unnecessary 
stops  required  by  a  city  ordinance  upon  the  erection  of  suitable  signs 
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at  all  street  intersections  where  cars  do  not  stop  and  at  all  points 
where  stops  are  made  in  exoeption  to  the  provisions  of  an  ordinance 
requiring  far-side  stops. 

[August  13»  1915.] 

Application  of  a  street  railway  company  to  skip  certain  stops 
in  ifilwaiikee  required  by  a  city  ordinance ;  granted  in  part  and 
a  limited  trial  of  a  skip  stop  plan  in  different  sections  of  the  city, 
ordered. 

The  appearances  are  set  out  in  the  opinion* 

By  the  Commission:  On  October  13,  1914,  the  Milwaukee 
Electric  Kailway  &  Light  Company  petitioned  the  Railroad 
Commission  to  investigate  the  places  for  stopping  its  cars  on  its 
various  lines  in  Milwaukee,  and  to  determine  and  by  order  pre- 
scribe such  stopping  places  to  take  on  and  discharge  passengers 
as  will  accord  with  adequate  service  and  shall  be  reasonable  and 
proper  under  all  circumstances. 

The  railway  company  having  announced  its  intention  of  elimi- 
nating a  large  number  of  stops  on  its  various  lines,  protests  were 
filed  by  numerous  residents  in  various  parts  of  Milwaukee,  alleg- 
ing that  the  elimination  of  the  stops  amounted  to  discrimination, 
and  would  greatly  inconvenience  the  patrons  of  the  road. 

Hearings  were  held  in  Milwaukee.  The  city  of  Milwaukee 
appeared  and  opposed  the  installation  of  the  so-called  "skip  stop" 
plan.  The  appearances  were  Miller,  Mack,  &  Fairchild  by 
James  B.  Blake,  on  behalf  of  the  Milwaukee  Electric  Railway 
&  Light  Company,  and  Clifton  Williams,  assistant  city  attorney, 
on  behalf  of  the  city  of  Milwaukee. 

The  petition  alleges  that  the  distance  to  be  traveled  aii4  the 
circumstances  with  respect  to  transportation  over  petitioner's  sys- 
tem in  the  city  of  Milwaukee  are  such  that  the  stopping  of  peti- 
tioner's cars  at  every  street  intersection  or  crossing  will  interfere 
with  and  prevent  the  furnishing  of  adequate  service,  and  that  it 
is  necessary,  in  order  that  adequate  service  be  furnished  in  the 
city  of  Milwaukee,  that  the  cars  be  stopped  only  at  certain  desig- 
nated street  corners,  and  not  at  every  street  crossing.  The  peti- 
tion also  sets  forth  the  ordinance  hereinafter  referred  to,  and 
alleges  that  if  such  ordinance  be  or  can  be  construed  to  require 

street  railway  cars  to  stop  at  every  street  crossing  where  passen- 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


886  WISCONSIN  RAILROAD  COMMISSION. 

gera  might  desire  to  board  or  alight  from  cars,  such  ordinaBoe 
would  interfere  with  the  present  adequate  service  over  the  peti- 
tioner's  railway  system  in  Milwaukee,  and  to  such  extent  such 
ordinance  is  and  would  become  unreasonable  and  void. 

The  reasons  given  for  requesting  a  change  in  the  stopping 
points  were  that  the  service  would  be  benefited  to  a  great  extent 
by  reducing  the  running  time  of  cars  on  the  lines  where  it  was 
proposed  to  eliminate  stops.  It  appears  from  the  testimony  sub- 
mitted by  the  petitioner  that  an  attempt  was  made  to  reduce  the 
running  time  of  cars  on  the  South  Milwaukee  line  on  West 
Water  street,  Beed  street,  Clinton  street,  and  Kinnickinnic  ave- 
nue by  cutting  out  certain  stops,  but  that  the  city  put  a  stop  to 
this  practice  by  instructing  the  police  department  to  arrest  mem- 
bers of  car  crews  who  refused  or  failed  to  stop  when  signaled  on 
the  streets  mentioned.  This  action  was  taken  under  §  1228  of 
the  city  ordinance,  which  specifies  that  all  cars  must  stop  on 
signal  within  the  so-called  near-side  zone  on  the  near  side  of 
street  intersections,  and  on  the  far  side  outside  of  the  so-called 
near-side  zone,  except  at  certain  points  specifically  exempted  in 
the  ordinance.  The  petitioner  discontinued  running  the  stops 
on  these  two  streets,  and  filed  the  petition  with  the  Railroad  Com- 
mission as  heretofore  mentioned. 

The  scheme  of  designated  stops  as  outlined  by  the  petitioner 
provided  for  stopping  cars  for  taking  on  and  discharging  passen- 
gers at  all  crossings  within  the  present  near-side  zone,  at  all 
points  where  lines  diverge  or  cross,  at  all  crossings  in  the  vicinity 
of  schoolhouses,  hospitals,  large  factories,  at  all  street  intersec- 
tions in  the  vicinity  of  a  number  of  business  houses  and  estab- 
lishments, and  at  all  fire  department  crossings  outside  of  the 
near-side  zone.  With  the  above  exceptions  the  plan  was  to  skip 
approximately  every  second  street  crossing  where  such  elimina- 
tion did  not  result  in  increasing  the  distance  between  stops  to 
over  about  700  feet.  The  general  plan  as  outlined  by  petitioner 
for  stops  outside  of  the  near-side  zone  is  based  on  the  following 
considerations : 

1.  From  the  standpoint  of  safety,  stops  should  be  made  where 
tracks  cross  or  diverge,  at  fire  department  crossings,  and  at  cross- 
ings in  the  vicinity  of  schoolhouses. 
P.U.R.1916E. 
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2.  Stops  should  be  made  at  all  transfer  points  for  convenience 
in  transferring. 

3.  The  intervening  distance  between  stops  should  not  exceed  a 
certain  maximum  nor  be  less  than  a  certain  minimum* 

4.  The  third  or  the  consideration  of  distance  should  be  largely 
controlled  by  the  number  of  passengers  using  the  respective  stops. 

At  the  hearings  at  which  the  patrons  of  the  Milwaukee  Electric 
Railway  &  Light  Company  had  an  opportunity  of  testifying  for 
or  against  the  plan  of  designated  stops  as  outlined  above,  the 
following  general  objections  were  offered: 

It  was  shown  that  in  numerous  cases  business  houses  of  a  simi- 
lar kind  are  maintained  at  comers  one  block  apart,  and  that 
under  the  proposed  scheme  of  stops  the  owners  of  the  business 
houses  at  the  corners  where  the  stop  was  to  be  eliminated  would 
be  discriminated  against  in  favor  of  his  competitor  at  the  next 
comer  where  the  stop  was  to  be  made,  and  that  real  estate  values 
would  be  affected* 

The  plan  submitted  contemplated  eliminating  practically  all 
stops  within  one  block  of  intersections  or  turnouts.  The  objec- 
tions offered  to  the  elimination  of  these  stops  were  that,  in  addi- 
tion to  requiring  some  of  the  patrons  to  walk  approximately  an 
extra  block,  it  would  necessitate  crossing  tracks,  which  was  con- 
sidered by  some  witnesses  more  or  less  dangerous.  This  element 
of  danger  would  apply  to  those  boarding  or  leaving  cars  in  one 
direction  only. 

Considerable  objection  was  offered  by  those  interested  in  going 
to  and  coming  from  certain  schools,  hospitals,  etc.  While  the  pro- 
posed plan  provided  for  stops  at  or  near  most  of  these  institutions, 
others  were  not  provided  for. 

A  general  objection  was  made  against  the  proposed  scheme 
in  that  some  patrons  would  be  required  to  walk  a  block  more 
than  they  are  now  required  to  do. 

Considerable  testimony  was  offered  to  the  effect  that  some  of 
the  stops  it  was  proposed  to  eliminate  were  used  by  large  numbers 
of  patrons. 

Objection  was  made  to  increasing  the  rate  of  speed  over  street 
intersections.  It  was  claimed  by  some  that  the  cars  were  now  run 
at  as  high  a  rate  as  was  consistent  with  safety. 
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Some  objection  was  made  on  the  ground  that  the  petitioner, 
and  not  the  patrons,  would  be  benefited  by  the  proposed  plan. 

In  addition  to  the  objections  offered  as  outlined  above,  the 
Commission  received  petitions  protesting  against  the  proposed 
system  of  designated  stops  signed  by  approximately  2,400 
patrons.  These  petitions  were  circulated  by  civic  associations, 
aldermen,  and  by  private  individuals. 

Practically  all  the  aldermen  of  the  city  canvassed  their  re- 
spective wards,  and  testified  in  regard  to  the  feeling  of  their  con- 
stituents. Without  exception,  they  reported  that  their  constitu- 
ents were  opposed  to  the  proposed  plan. 

While  the  majority  of  those  testifying  were  opposed  to  the 
plan,  some  fifteen  or  twenty  patrons  were  of  the  opinion  that 
the  scheme  had  considerable  merit  in  that  it  would  reduce  the 
time  spent  on  cars  which  could  be  advantageously  used  at  home 
or  at  their  place  of  business.  They  agreed  that  in  case  a  skip- 
stop  plan  was  adopted  the  stops  to  be  eliminated  should  be  select- 
ed with  a  great  deal  of  care. 

While  many  objected  to  the  general  scheme  of  eliminating 
stops  and  arranging  for  designated  stops,  nearly  all  agreed  that 
there  were  many  stops  which  might  very  well  be  eliminated,  and 
which  stops  were  in  general  designated  "freak  stops."  These  are 
at  points  where  streets  cross  at  an  angle,  where  they  jog  in  cross- 
ing the  street  on  which  the  car  line  is  situated,  where  they  extend 
in  one  direction  only,  and  where  streets  are  within  150  or  200 
feet  of  each  other.  There  are  a  number  of  alleys  w^hich  have 
been  changed  into  streets,  and  which  alleys  or  streets  are  a  very 
short  distance  from  the  regularly  laid-out  streets.  It  was  agreed 
by  witnesses  that  it  was  not  necessary  to  stop  at  some  of  these 
points.  There  are  a  number  of  existing  stopping  points  where 
streets  are  not  open  for  traffic,  or  where  stops  have  been  arranged 
for  in  the  middle  of  a  block,  and  it  was  generally  agreed  that 
some  of  these  stops  might  very  well  be  eliminated. 

In  regard  to  the  saving  in  time,  which  it  was  claimed  by  the 
petitioner  would  result  from  putting  this  scheme  into  effect,  a 
number  of  witnesses  for  respondent  called  attention  to  the  fact 
that  more  time  could  be  saved  by  reducing  the  lay-over  time  at  the 
ends  of  the  various  runs,  than  by  cutting  out  stops.  Petitioner 
submitted  a  study  showing  the  time  that  would  be  saved  between 
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the  ends  of  the  various  lines  and  by  sections  of  lines.  The  sav- 
ing in  time  which  it  is  claimed  by  the  petitioner  would  result 
from  this  scheme  ranges  from  one  minute  on  the  Third  street, 
First  avenue,  Farwell  and  Wells  lines  to  seven  minutes  on  the 
Lisbon  and  Pabst  avenue  lines.  The  number  of  stops  that  were 
to  be  eliminated  ranged  from  two  on  the  Third  street  to  thirty 
on  the  Center  street  line.  The  number  of  stops  petitioner  pro- 
poses to  eliminate,  and  the  number  of  minutes  to  be  saved  on 
each  line,  is  shown  in  the  following  table : 


Burnhain    

Center    , 

Clybourn    

Delaware    

Eighth   Ave.    . . . 

Eighth  St 

Farwell    

First  Ave 

Fond  du  Lao  . . . 

Holton    

Howell    

Lisbon     

Mitchell    

Kational   

North    

Oakland    

Pabst    

State    

Third  St 

35th  St 

12th  St 

27th  St 

Viaduct-Muskego 

Vliet    

Wells    


Stops  Petitioner 
Proposes  to 
Kliminate. 


27 
30 
11 
17 
13 
12 
10 

8 
16 

5 
15 
19 
14 
25 
19 
13 
23 

8 

2 

4 
12 

4 
10 
17 

9 


Minutes 
Saved. 


5 
3 
4 
2 
3 
3 
4 
1 
4 
2 
5 
7 
3 
4 
4 
2 
7 
5 
1 
3 
6 
4 
3 
5 
1 


Before  hearings  were  held  to  allow  patrons  to  testify  in  this 
case,  considerable  publicity  was  given  the  scheme  by  articles  in 
the  daily  press  and  by  the  pamphlet  "Of  Public  Interest"  pub- 
lished and  issued  by  the  petitioner.  The  advantages  were  in  this 
manner  brought  before  the  public,  and  those  who  testified  had 
every  opportunity  of  familiarizing  themselves  with  the  proposed 
plan  before  testifying.  This  was  especially  true  of  the  alder- 
men who  objected  to  the  scheme. 

[1]   It  is  generally  conceded  that  good  servicje  depends  upon 

(1)  safety;  (2)  headway;  (3)  seating  capacity ;  (4)  speed;  (5) 
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convenience  of  stopping  places;  (6)  miscellaneous,  such  as  sani- 
tary conditions,  light,  heat,  and  ventilation  of  cars,  convenience 
of  equipment,  and  notice  to  public  in  relation  to  service,  and 
courtesy  of  employees.  These  items  are  given  in  the  order  of 
their  importance,  although  there  may  be  considerable  difference 
of  opinion  as  to  the  relative  importance  of  each  subdivision.  The 
patrons  of  a  utility  are  interested  in  a  reduction  in  headway 
(time  interval  between  cars),  an  increase  in  seating  capacity,  an 
increase  in  speed  consistent  with  safety,  an  increase  in  the  num- 
ber of  stopping  points,  and  an  increase  in  all  of  the  items  men- 
tioned in  the  miscellaneous  group.  This  controversy  deals  essen- 
tially, with  stopping  points,  and  while  it  is  true  that  a  decrease  in 
the  number  of  stopping  points  tends  to  an  increase  in  speed,  sea^ 
ing  capacity,  and  a  decrease  in  headway  in  case  the  number  of 
cars  in  service  remains  the  same,  it  is  also  true  that  in  case  the 
number  of  cars  is  reduced  so  as  to  furnish  the  same  seating  ca- 
pacity, the  speed  would  be  increased  while  the  headway  would 
remain  practically  the  same.  A  decrease  in  the  number  of  stops 
makes  for  less  efficient  service  as  far  as  convenience  in  boarding 
and  leaving  cars  is  concerned,  and  unless  the  traveling  public 
are  assured  of  substantial  advantages  as  to  speed,  seating 
capacity,  and  headway,  they  are  not  very  apt  to  agree  to  a  cur- 
tailment of  the  number  of  stopping  places.  Judging  from  the 
evidence  submitted  by  the  respondent  in  this  case,  the  patrons 
of  the  petitioner  company  feel  that  the  slight  advantage  in  speed 
which  is  promised  by  the  company  would  not  make  up  for  the  in- 
convenience they  would  be  put  to  by  the  reduction  in  the  num- 
ber of  stopping  places. 

An  increased  speed  is  the  only  advantage  which  the  petitioners 
offer  for  the  reduction  in  the  number  of  stopping  points.  If  the 
respondent  had  been  offered,  in  addition  to  an  increase  in  speed, 
an  increased  seating  capacity  and  a  decreased  headway,  there  is 
little  question  but  what  they  would  have  looked  upon  this  pro- 
posed scheme  more  favorably. 

As  far  as  the  petitioner  company  is  concerned,  the  installation 
of  this  system  of  designated  stops  would  undoubtedly  mean  great- 
er speed,  the  same  headway  and  seating  capacity  as  is  now  fur- 
nished, and  would  result  in  a  decreased  number  of  car  hours  and 
a  decrease  in  operating  expenses.    This,  however,  would  be  true 
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only  when  the  amount  of  time  saved  is  equivalent  to  the  time 
spacing  between  cars  on  the  schedule  now  in  force,  or  in  other 
words,  for  any  particular  line  the  aggregate  of  time  saved  would 
necessarily  have  to  be  great  enough  to  allow  of  the  taking  off  of 
one  car  before  any  economies  would  be  had.  An  aggregate  sav- 
ing in  time  less  than  that  sufficient  to  allow  the  taking  off  of  one 
car  would  merely  result  in  increasing  the  lay  over  of  cars  at  the 
ends  of  the  line.  On  some  of  the  lines  the  number  of  cars  would 
undoubtedly  be  reduced  after  the  proposed  scheme  were  put  in 
operation,  without  violation  of  the  standards  of  service  prescribed 
by  the  Commission,  On  other  lines,  where  the  round  trip  sav- 
ing in  time  per  car  is  less  than  the  present  time  spacing  between 
cars,  it  would  be  impossible  to  make  any  reduction  in  the  number 
of  cars  run. 

The  total  number  of  possible  stops  by  lines  under  the  present 
is  1,290.  The  total  number  of  stops  under  the  proposed  system 
is  963,  which  amounts  to  25.4  per  cent  reduction  in  the  total 
number  of  possible  stops.  Obviously  each  car  does  not  stop  at 
each  designated  point  under  the  present  system,  nor  would  they 
stop  at  each  designated  point  under  the  proposed  system.  The 
average  number  of  stops  per  trip  in  the  aggregate  of  all  lines  is 
492,  which  is  45.8  per  cent  of  the  total  number  of  possible  stops. 
The  average  number  of  stops  which  it  would  be  necessary  to 
make  under  the  proposed  system  cannot  be  determined  without  a 
trial  of  the  proposed  scheme,  but  the  percentage  of  stops  actually 
made  to  the  possible  stops  would  be  considerably  higher  under 
the  proposed  than  under  the  present  arrangement. 

The  proposed  scheme  of  designated  stops  would  not,  in  our 
opinion,  add  anything  to  the  ultimate  safety,  and  we  also  find  so 
far  as  headway  is  concerned  there  would  be  the  same  interval 
of  time  between  cars  as  at  present,  and  there  would  be  no  advan- 
tage to  patrons  so  far  as  headway  is  concerned.  There  would, 
however,  be  some  economies  in  operation.  On  some  sections  of 
the  various  lines,  running  time  may  be  decreased  without  a  re- 
duction of  stops,  resulting  in  more  adequate  service,  and  in  some 
instances  such  changes  have  been  made  since  this  action  was 
started.  We  find  that  a  considerable  number  of  so-called  "freak 
stops"  and  other  special  stops  heretofore  mentioned  and  specially 

set  forth  in  the  order  hereinafter  made  may  be  eliminated  with 
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considerable  advantage  to  all  concerned,  and  without  any  serious 
disadvantage  or  inconvenience  to  the  patrons  of  the  road.  With 
the  elimination  of  these  stops  the  adequacy  of  the  service  will  be 
increased. 

In  attempting  to  arrive  at  just  what  should  be  considered  ade- 
quate seryice  as  far  as  stopping  points  are  concerned,  we  have 
given  considerable  weight  to  the  wishes  of  the  patrons  of  the  pe- 
titioner company  as  expressed  at  the  hearing.  However,  testi- 
mony of  some  fifteen  or  twenty  prominent  citizens  who  testified 
in  favor  of  an  extended  skip-stop  plan  was  also  considered.  Dif- 
ferent schemes  of  eliminating  stops  or  designating  stops  are  now 
in  force  in  several  cities,  and  in  others  various  plans  are  now 
being  tried  out.  At  the  last  hearing  in  this  case  the  city  of  Mil- 
waukee, through  the  assistant  city  attorney  representing  them, 
requested  that  a  skip-stop  plan  be  given  a  trial  on  three  lines  in 
different  sections  of  the  city  to  be  designated  by  the  Commission, 
for  a  period  of  three  months.  After  this  plan  has  been  tried  out 
the  Commission  will  ascertain  the  sentiment  of  the  patrons  of  the 
lines  affected,  either  by  a  system  of  balloting  by  the  patrons  or 
by  public  hearing,  or  both,  and  then  take  such  action  as  may  be 
warranted  as  to  said  three  lines.  If  the  plan  proves  successful 
and  satisfactory  to  the  patrons,  the  Commission  reserves  the  right 
to  reconsider  this  order  as  to  any  other  lines. 

[2]*  Our  order  will  therefore  provide  for  the  elimination  of  a 
number  of  so-called  "freak  stops"  and  the  changing  of  others 
from  one  side  of  the  street  to  the  other.  This  means  that  combi- 
nation stops  are  to  be  arranged  for  at  various  points  where  a  near- 
side stop  on  one  street  will  practically  mean  a  far-side  stop  for 
the  adjacent  street. 

In  order  that  there  will  be  no  confusion,  and  that  patrons  will 
understand  just  where  stops  are  to  be  made,  signs  should  be 
placed  at  all  street  intersections  where  cars  do  not  stop  and  at  all 
points  where  stops  are  made  in  exception  to  the  provisions  of  the 
ordinance  requiring  far-side  stops. 

The  order  to  be  entered  therefore  will,  unless  it  shall  develop 
from  experience  that  the  skip-stop  plan  is  meritorious  and  satis- 
factory to  patrons,  dispose  of  all  matters  referred  to  in  the  pe- 
tition except  as  to  the  three  lines  on  which  the  designated  stop 

plan  as  suggested  by  the  assistant  city  attorney  of  the  city  of  Mii- 
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waukee  will  be  tried  out.  As  to  all  except  these  three  lines,  we 
hereby  find  that  adequate  service  requires  stops  to  be  made  and 
others  to  be  eliminated  as  hereinafter  in  the  order  required  in  §§ 
I.,  IL,  and  III.,  thereof,  and  that  it  is  reasonable  and  proper  that 
the  stops  in  said  section  specified  to  be  made  or  eliminated  be  so 
made  and  eliminated  as  in  said  order  provided.  As  to  said  three 
lines  it  is  also  found  that  adequate  service  requires  the  elimina- 
tion of  the  so-called  "freak  stops"  as  in  §§  I.,  IL,  and  III.  of 
said  order  provided,  but  as  to  whether  additional  stops  should  be 
eliminated  on  these  three  lines,  no  finding  will  be  made  until 
after  the  trial  provided  for  in  the  order. 

Kailroad  Commission  of  Wisconsin,  by  Walter  Alexander, 
Halford  Eriekson,  and  Carl  D.  Jackson,  Commissioners. 


WISCONSIN  RAILROAB  COMMISSION. 

MELWATTKEE  LIGHT,  HEAT,  &  TRACTION  COMPANY  et  al. 

V. 

CITY  OF  CXJDAHY. 
MILWAUKEE  LIGHT,  HEAT,  &  TEACTION  COMPANY  et  al. 

V. 

CITY  OP  SOUTH  MILWAUKEE. 

Service  —  Street  railways  —  Stops, 

1.  In  order  to  facilitate  the  moTement  of  traffic,  can  passing  over 
a  fire  crossing  at  which  they  are  required  to  stop  were  permitted  to 
substitute  such  place  as  a  regular  stopping  place  for  passengers,  al- 
though the  original  stop  nearby  would  better  serve  the  neighborhood. 

Service  "^  Jnterurban  cars '^  Stops. 

2.  Interurban  cars,  when  substituted  without  notice  for  suburban 
car  service,  on  the  schedule  of  a  railroad  company,  were  required  to 
make  all  stops  designated  for  both. 

Service  •^CotnnUssion  powers  ^-^  Ordinance  stops. 

3.  Municipal  ordinances  which  require  interurban  cars  operated 
therein  to  stop  at  all  corners  on  signal  are  in  contravention  of  the 
public  interest  and  an  unreasonable  interference  with  the  exercise  of 
the  powers  of  the  Ck>nunission  to  require  a  railroad  to  render  adequate 
public  service. 

Service '^  Street  railways -^  Speed  restrictions. 

4.  A  requirement  in  a  city  ordinance  that  cars  shall  not  exceed  a 
P.U.R.1915E. 
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speed  of  4  miles  per  hour  on  a  bridge  and  within  100  feet  of  eitber 
end  thereof  was  held  reasonable  on  account  of  the  restrictive  area  avail- 
able for  traffic  thereon,  but  a  requirement  that  the  speed  should  not 
exceed  6  miles  per  hour  in  a  certain  portion  of  one  city,  and  a  require- 
ment that  the  speed  should  not  exceed  15  miles  per  hour  in  another 
city,  were  held  unreasonable;  and  a  limit  of  20  miles  per  hour  waa 
allowed. 

Service '^  S^eet  railways  "^  Speed  limitations  ^Automohtles, 

6.  The  fact  that  an  ordinance  limiting  the  operation  of  automobiles 
in  a  city  to  a  certain  speed  is  reasonable  does  not  make  an  ordinance 
limiting  the  operation  of  street  cars  to  the  same  speed  reasonable,  since 
conditions  of  operation  are  entirely  different. 

Service '^  Street  railways -^  Preference  in  method  of  faeiliiatino  traf' 
fio. 

6.  Street  railways  should  not  be  refused  relief  from  burdensome 
speed  and  stop  regulations  for  the  purpose  of  bettering  their  service, 
on  the  ground  that  the  cars  are  delayed  by  complicated  fare-eone  tick- 
ets and  pay-as-you-enter  cars,  since  the  companies  should  not  be  refused 
permission  to  improve  their  service  in  one  respect  for  the  reason  thai 
other  improvements  might  be  made  in  the  method  of  operation. 

[August  28,  1015.] 

Petition  by  street  railway  companies  to  be  relieved  from 
the  operation  of  certain  ordinances  regulating  speed  and  stops; 
granted  in  part;  companies  required  to  limit  the  speed  of  all 
cars  operated  in  the  cities  of  Cudahy  and  South  Milwaukee  to 
20  miles  per  hour  a  maximum  attained  speed  and  to  8  miles 
per  hour  in  front  of  any  school  grounds,  and  4  miles  upon  and 
within  100  feet  of  each  end  of  the  South  Milwaukee  bridge. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  separate  petitions  in  the  above- 
entitled  matters  allege  in  substance  that  certain  ordinances  en- 
acted respectively  by  the  city  of  Cudahy  and  the  city  of  South 
Milwaukee  with  reference  to  the  speed  of  cars  and  to  stopping 
places  in  those  cities  interfere  with  the  furnishing  of  adequate 
and  proper  service  to  the  patrons  of  petitioners'  suburban  and 
interurban  railway  lines.  The  Commission  is  therefore  asked 
to  investigate  the  facts,  and  prescribe  such  schedule,  speed,  and 
stopping  places,  as  shall  be  just  and  proper  under  all  the  cir- 
cumstances. 

The  city  of  Cudahy  and  the  city  of  South  Milwaukee,  in 
separate  answers,  allege  in  substance  that  the  ordinances  re- 
ferred to  by  the  petitioners  do  not  in  any  way  interfere  with  the 
P.U.R.1915E. 
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furnishing  of  adequate  service  by  the  petitioners,  and  that  they 
are  reasonable  and  valid.  The  dismissal  of  the  petitions  is 
therefore  asked. 

Hearings  were  held  at  Milwaukee  on  ISTovember  2  and  23, 
1914,  and  at  Cudahy  and  South  Milwaukee  on  November  21, 
1914.  The  cases  were  argued  orally  before  the  Commission  at 
Madison  on  May  27,  1915.  The  petitioners  were  represented  by 
James  D.  Shaw  of  Van  Dyke,  Shaw,  Muskat,  &  Van  Dyke,  and 
R.  B.  Stearns;  George  C.  Dutcher  appeared  for  the  city  of 
Cudahy,  and  W.  J.  Riley,  for  the  city  of  South  Milwaukee. 

The  salient  sections  of  the  Cudahy  ordinance  are  as  follows: 

"Section  1.  No  person  or  corporation  owning  or  operating 
any  street  railway  within  the  limits  of  the  city  of  Cudahy,  nor 
any  agent,  servant,  or  employee  of  such  person  or  corporation, 
shall  run  or  operate,  or  cause  to  be  run  or  operated,  any  car  or 
vehicle  upon  said  street  railway,  propelled  by  electricity,  at  a 
rate  of  speed  not  exceeding  6  miles  per  hour  while  running 
through  said  city  within  the  limits  thereof.'' 

"Section  3.  It  shall  be  the  duty  of  every  person  or  corporation, 
agent,  servant,  or  employee  of  such  person  or  corporation,  own- 
ing or  operating  any  street  railway  within  the  limits  of  said 
city,  to  stop  its  cars  upon  any  street  crossing  within  the  limits  of 
said  city,  when  signaled  so  to  do  by  a  person  desiring  to  alight 
upon  such  car,  and  to  so  operate  its  said  cars  while  running 
through  said  city  of  Cudahy  so  that  passengers  may  be  enabled 
to  get  on  or  oflf  the  said  cars  whenever  the  agent,  servant,  or  em- 
ployee in  charge  thereof  is  signaled  by  said  passenger." 

This  ordinance  was  modified  subsequent  to  the  filing  of  the 
petitions  herein  to  provide  a  speed  limit  of  15  miles  per  hour 
within  the  city  and  a  speed  limit  of  8  miles  per  hour  in  front 
of  school  grounds,  thus  conforming  to  the  limits  fixed  for  auto- 
mobiles by  §  1636-49  of  the  statutes. 

The  salient  sections  of  the  South  Milwaukee  ordinance  are  as 
follows: 

.  "Section  1.  No  person  or  corporation  owning  or  operating 
any  street  railway  within  the  limits  of  the  city  of  South  Mil- 
waukee, nor  any  agent,  servant,  or  employee  of  such  person 
P.U.R.1916E. 
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or  corporation,  shall  run  or  operate  or  cause  to  be  run  or  ope^ 
ated  any  car  or  vehicle  upon  said  street  railway  at  a  rate  of 
speed  exceeding  six  (6)  miles  per  hour  on  North  Chicago  and 
Tenth  avenues  between  the  intersection  of  Hawthorne  and  Xorth 
Chicago  avenues  and  the  intersection  of  the  Chicago  &  Xorth- 
western  railway's  spur  track  and  Tenth  avenue,  nor  at  a  speed 
exceeding  four  (4)  miles  per  hour  between  points  within  one 
hundred  (100)  feet  of  either  side  of  any  bridge  crossed  by  such 
street  railway  in  said  city  of  South  Milwaukee." 

"Section  3.  It  shall  be  the  duty  of  every  person,  agent,  serv- 
ant, or  employee  of  such  person  or  corporation  who  shall  have 
charge  of  the  operation  of  any  car  or  vehicle  upon  any  sudb 
street  railway  in  said  city  of  South  Milwaukee  to  atop  on  the 
farther  aide  of  any  street  crossing  intersecting  such  street  rail- 
way, (and  at  points  along  unplatted  property  where  the  common 
council  of  said  city  of  South  Milwaukee  may  direct^  said  points 
to  be  not  less  than  600  feet  apart),  when  signaled  to  do  so  bv 
person  or  persons  wishing  to  leave  or  enter  the  said  car  or 
vehicle." 

Early  in  September,  1914,  the  street  railway  companies  in- 
troduced a  new  schedule  for  their  interurban  and  suburban  cars 
in  the  cities  of  Cudahy  and  South  Milwaukee,  eliminating  a 
number  of  stopping  places.  This  action  was  taken  in  accordance 
with  the  general  plans  for  introducing  the  so-called  skip-stop 
system  on  the  Milwaukee-Eacine-Kenosha  interurban  line,  and 
was  based  upon  a  study  of  the  traffic  and  other  conditions  on 
this  line.  Conductors  and  motormen  were  subsequently  arrested 
for  violating  the  ordinances  above  quoted  upon  refusing  to  stop 
cars  at  the  signal  of  patrons  at  street  comers  other  than  those 
designated  as  stopping  places.  The  company  thereupon  re- 
stored the  eliminated  stops  and  filed  the  present  complaints 
with  the  Commission. 

At  the  hearings  the  companies  submitted  a  list  of  the  desig- 
nated stops  which  they  deem  it  advisable  to  retain  in  the  cities 
of  Cudahy  and  South  Milwaukee.  These  stops  and  the  distance 
between  them  are  listed  in  the  following  table: 
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Gudahy. 


Designated  Stop. 


XX  Cudahy  Depot   

XX  Layton   

XX  Barnard    

XX  Pabst    

XX  Holmes    

XX  Pulaski    

XX  Underwood   

XX  Railroad  Crossing    

XX  Grange    

South  Milwaukee. 


Distance  from 

Nearest  Stop 

North. 


4,176  feet 

1,608  " 

663  " 

529  « 

792  « 

994  " 

319  " 

986  " 

1.014  " 


Designated  Stop. 


XX  Collie    

X  Badger   Foundry    

XX  Park    

X  Elm     

XX  Beech    

X  Cherry    

XX  Hawthorne    

XX  Rawson  

X  Minnesota    

XX  10th  and  Milwaukee 

X  Milwaukee  and  8th 

X  Milwaukee  and  6th 

X  5th  and  Madison 

X  5th   and   Marquette    

X  5th  and  Marshall   

X  5th  and  Marion 

X  5th  and  Sherman   

X  6th  and  Clark 

X  Terminus   

XXX  Waiting  Station    

XXX  Chicago  Road  and  Marquette 
XXX  Chicago  Road  and  Marion  . . 
XXX  Chicago  Road  and  Drexel  . . . 
XXX  South  Limits   


Distance  from 

Nearest  Stop 

North. 


1,240 

850 

1,007 

647 

734 

653 

781 

926 

1,006 

647 

1,063 

1,032 

592 

666 

634 

644 

2,320 

1,392 

928 

124 

2,250 

1,276 

1,363 

2,720 


feet 


X  Indicates  that  stop  is  for  suburban  cars  only. 
XX  Indicates  that  stop  is  for  both  suburban  and  interurban  cars. 
XXX  Indicates  that  stop  is  for  interurban  ears  only,  since  suburban  cars 
do  not  pass  these  points. 

The  greater  portion  of  the  testimony  which  was  introduced 
by  the  cities  of  Cudahy  and  South  Milwaukee  relates  to  the 
reasonableness  of  the  designated  stop  plan  in  general,  and  little 
direct^  testimony  was  offered  concerning  the  public  necessity 
for  the  specific  stops  proposed  to  be  eliminated.  In  arriving 
at  a  conclusion  as  to  the  merits  of  each  stop,  it  was  necessary  to 
supplement  the  testimony  and  the  exhibits  offered  by  the  com- 
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panics  by  an  inspection  of  the  line  and  observation  of  the  traf- 
fic conditions. 

In  the  city  of  Cndahy  it  appears  necessary  to  retain  the  stop 
at  Van  Norman  avenue  which  was  established  subsequent  to 
the  filing  of  the  petitions  herein,  and  which  is  located  about 
midway  between  the  Cudahy  depot  and  the  north  city  limits. 

[1]  Witnesses  objected  to  the  discontinuance  of  the  corner 
of  Packard  and  Plankington  avenues  as  a  stopping  point.  The 
stop  at  Layton  avenue  selected  by  the  companies  is  a  necessary 
one  on  account  of  the  use  of  Layton  avenue  by  the  fire  depart- 
ment, and  this  stop  is  only  399  feet  south  of  Plankington  avenue. 
If  Layton  avenue  were  not  a  fire  crossing,  the  logical  place  for 
a  stop  would  be  Plankington  avenue,  which  would  better  serve 
the  settlement  located  north  and  east.  Under  the  circumstances 
we  believe  that  satisfactory  service  ckn  be  secured  by  stopping 
south-bound  cars  on  the  near  side  of  Layton  avenue  and  stopping 
north-bound  cars  on  the  near  side  of  Layton  avenue  and  on  the 
far  side  of  the  corner  of  Packard  and  Plankington  avenues. 
This  arrangement  will  protect  Layton  avenue  as  a  fire  crossing, 
and  will  make  it  unnecessary  for  patrons  living  north  of  Plank- 
ington avenue  to  cross  Layton  avenue  for  service. 

Underwood  avenue  was  formerly  a  fare-zone  limit,  and  as 
such  was  a  necessary  stop.  At  present,  however,  the  fare-zone 
limit  is  Grange  avenue  or  the  south  city  limits.  It  appears  that 
Hammond  avenue  would  be  a  more  central  and  satisfactory  inter- 
mediate stop  between  Pulaski  avenue  and  the  railroad  crossing. 

With  the  changes  and  additions  indicated  above,  it  is  the 
opinion  of  the  Commission  that  the  stops  suggested  by  the  com- 
panies in  Cudahy  are  sufficient  for  adequate  service  imder  exist- 
ing conditions. 

In  the  city  of  South  Milwaukee  certain  stops  in  addition  to 
those  suggested  by  the  companies  appear  to  be  necessary.  The 
suburban  cars  should  stop  at  Ninth  and  Milwaukee  and  at 
Seventh  and  Milwaukee,  and  a  stop  should  be  placed  at  Fifth 
and  Montana  instead  of  at  Fifth  and  Marquette  as  suggested. 
Interurban  cars  should  stop  at  Tenth  and  Marquette,  at  Chicago 
Road  and  Marshall,  at  Chicago  Road  and  Manistique,  and  at 
the  stopping  place  known  as  Peterson's  or  Lorig's.  With  these 
changes  and  additions,  the  stops  suggested  by  the  companies  in 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


MILWAUJBIISE  LIGHT,  H.  &  T.  CO.  y.  CUDAHY.  899 

South  Milwaukee  are,  in  the  opinion  of  the  Commission^  suffix 
cient  for  adequate  service  under  the  existing  conditions. 

[2]  During  certain  periods  of  the  day  when  the  traffic  is 
lights  interurban  cars  are  operated  on  the  same  schedule  and 
substituted  for  certain  of  the  suburban  cars.  If  this  practice 
is  continued,  stops  should  be  made  by  such  interurban  cars  at 
all  points  designated  exclusively  for  suburban  cars  in  addition 
to  the  Tegular  interurban  stops.  In  the  present  case  suburban 
stops  on  the  line  traversed  by  the  interurban  cars  are  Badger 
Foundry,  Elm  avenue,  Cherry  avenue,  and  Minnesota  avenue. 
All  interurban  cars  which  are  substituted  for  suburban  cars 
should  stop  at  these  points. 

[3]  The  companies  urge  that  the  elimination  of  all  unneces- 
sary stops  will  improve  the  service  by  shortening  the  schedule 
and  minimizing  the  interruption  to  through  travel.  This  prin- 
ciple has  been  recognized  by  the  Commission  as  applicable  to 
interurban  service  in  Racine  ▼.  Milwaukee  Electric  R.  &  Light 
Ca  12  Wis.  R.  C.  R.  388;  Kenosha  v.  Kenosha  Electric  R. 
Co.  12  Wis.  R.  C.  R.  608 ;  and  Waukesha  v.  Milwaukee  Electric 
R  &  Light  Co.  13  Wis.  R  C.  R.  89.  There  appear  to  be  no 
reasons  for  withdrawing  from  the  position  there  taken.  From 
the  standpoint  of  adequate  service,  the  elimination  of  some  stops 
is  not  only  within  the  boimds  of  reason,  but  is  advantageous  for 
the  traveling  public.  The  city  ordinances  which  require  cars  to 
stop  on  all  comers  on  signal  are  therefore  in  contravention  of  the 
public  interest.  The  Commission  is  empowered  to  require  a 
public  service  corporation  to  render  adequate  service,  and  it  can- 
not be  restricted  in  the  exercise  of  this  authority  by  conflicting 
municipal  enactments. 

[4,6]  The  railway  companies  also  object  to  the  speed  restric- 
tions imposed  by  the  ordinances  above  quoted.  The  requirement 
of  the  South  Milwaukee  ordinance  that  cars  shall  not  exceed 
a  speed  of  4  miles  per  hour  on  the  bridge  and  within  100  feet 
of  either  and  thereof  appears  to  be  reasonable  on  account  of 
the  restricted  area  available  for  vehicle  traffic  over  the  bridge. 
The  other  requirement  that  the  speed  of  cars  shall  not  exceed 
6  miles  per  hour  in  a  certain  portion  of  the  city,  and  the  require- 
ments of  the  Cudahy  ordinance  that  the  speed  of  cars  shall  not 
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exceed  16  miles  per  hour  in  the  city,  are  not,  in  the  opinion  of 
the  Commission,  reasonable  requirements. 

Counsel  for  Cudahy  argues  that  the  Cudahy  requirements 
conform  to  the  limits  set  for  automobiles  in  §  1636-49  of  the 
statutes,  and  that  what  is  reasonable  for  automobiles  is  reason- 
able for  the  suburban  and  interurban  cars.  We  are  inclined 
to  believe,  however,  that  for  purposes  of  speed  regulation,  auto- 
mobiles and  street  cars  should  be  separately  classified.  There  are 
suflSciently  obvious  reasons  why  street  cars  may  be  allowed 
with  safety  to  attain  a  greater  speed  than  automobiles.  Cars 
are  operated  on  rails  and  are  not  dependent  upon  the  human 
hand  as  to  their  course,  whereas  automobiles  may  swerve  through 
carelessness  or  may  skid  on  slippery  pavements.  Thus  pedes- 
trians and  travelers  in  vehicles  have  little  difficulty  in  keeping 
clear  of  the  street  car's  path.  Motormen  report  defects  in  car 
equipment  at  the  end  of  each  day's  run.  Thus  any  necessity  for 
adjustment  of  brakes  is  almost  sure  to  be  noticed,  and  the  neces- 
sary repairs  made  by  the  shop  force  employed  for  that  purpose. 
Automobiles  are  ordinarily  less  regularly  inspected.  Street  cars 
are  apt  to  be  more  noisy  in  operation,  thus  giving  more  warning 
of  their  approach.  Another  important  consideration  is  that 
motormen  in  most  cases  have  been  over  the  line  very  frequently 
and  are  thoroughly  familiar  with  dangerous  street  crossings  or 
other  points  involving  hazard.  Many  automobile  drivers,  on 
the  other  hand,  have  been  in  the  vicinity  infrequently. 

To  limit  the  attained  speed  of  cars  to  15  miles  per  hour  in 
the  cities  of  Cudahy  and  South  Milwaukee  would  seriously  ham- 
per the  movement  of  interurban  cars.  In  large  cities  cars  fre- 
quently attain  a  much  higher  speed  without  serious  results, 
and  if  a  higher  speed  is  permissible  in  large  cities,  it  must  also 
be  permissible  in  the  less  densely  populated  communities  of 
Cudahy  and  South  Milwaukee.  In  our  judgment  it  is  neces- 
sary to  permit  an  attained  speed  of  20  miles  per  hour  in  order 
to  secure  reasonably  adequate  interurban  service  in  point  of 
speed. 

[6]  Witnesses  asserted  that  the  movement  of  cars  in  Cudahy 
and  South  Milwaukee  is  greatly  delayed  on  account  of  the  com- 
plicated fare-zone   tiokets  and  the  pay-as-you-enter  system  of 

operation,  and  it  was  urged  that  by  a  return  to  the  old  system 
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more  time  could  be  saved  than  by  the  skip-stop  plan.  It  is 
doubtless  true  that  the  use  of  fare-zone  tickets  and  the  introduc- 
tion of  prepayment  operation  have  caused  delay,  especially  dur- 
ing the  period  of  adjustment  before  patrons  have  become 
accustomed  to  the  new  conditions;  but  this  matter  is  entirely 
separate  from  the  question  here  under  discussion.  The  railway 
companies  should  not  be  refused  permission  to  improve  their 
service  in  one  respect  for  the  reason  that  other  improvements 
might  be  made  in  the  method  of  operation. 

In  the  light  of  the  testimony  and  upon  investigation,  we  find 
that  the  provisions  of  the  ordinances  above  quoted  which  require 
the  stopping  of  cars  on  signal  at  all  street  crossings  in  Oudahy 
and  South  Milwaukee,  and  which  limit  the  speed  of  cars  in 
Cudahy  and  South  Milwaukee,  constitute  an  unreasonable  inter- 
ference with  the  furnishing  of  adequate  service  by  the  petition- 
ing companies ;  and,  that  the  discontinuation  of  the  existing  stops 
which  are  not  included  in  the  list  given  in  the  order  herein, 
and  the  change  in  the  speed  limitations  specified  therein,  are 
necessary  for  reasonably  adequate  service. 

Railroad  Commission  of  Wisconsin  by  Walter  Alexander,  Hal- 
ford  Erickson,  and  Carl  D.  Jackson,  Commissioners. 


IDAHO  PUBLIC  UTILITIKS  COMMISSION. 

J.  T.  WISEMAN  et  al. 

V. 

EUPEBT  ELECTRIC  COMPANY. 
[Case  No.  F-96;  Order  No.  274.] 

Fleading^  Verification  of  complaint  ^  Dismiaaal, 

A  complaint  to  the  Idaho  Public  Utilities  Commission  will  be 
dismissed  where  it  is  not  yerifled  as  required  by  their  rules  and  regula- 
tions. 

[September  1,  1015.] 

Application  to  dismiss  an  unverified  complaint;  granted. 

By  the  Commission:    This  cause  came  on  for  determination 
upon  the  application  of  the  said  defendant  to  dismiss  the  com- 
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plaint  of  the  said  oomplainants  for  various  reasons,  the  principal 
one  being  that  the  complaint  is  not  verified  in  accordance  with 
the  rules  and  regulations  of  the  Public  Utilities  Commission. 

It  appears  to  the  Commission  that  said  application  to  dismiss 
the  complaint  should  be  granted  upon  the  grounds  above  stated, 
for  the  reason  that  the  rules  and  regulations  of  the  Public  Utili- 
ties Commission  as  prescribed  in  subdivision  (a)  of  paragraph 

3  of  rule  IV.  require  all  complaints  to  be  verified. 

In  regard  to  the  other  objections  urged  in  the  motion  of  the 
defendant  to  dismiss  said  complaint,  the  Commission  is  of  the 
opinion  that  the  objections  referred  to  in  said  application  should 
be  corrected  in  the  amended  complaint  to  be  filed. 


QiLINOIS  PUBIilO  UTIIilTIES  COMHISSIOX. 

GEORGE  M.  CREUTZ  et  aL 

V. 

WESTERN  UNITED  GAS  &  ELECTRIC  COMPANY. 
[No.  3S62.]       . 

Service  ^  Oaa  ^  Extension  ^  Cost  to  new  conaunier, 

A  rule  of  a  gas  utility  requiring  new  consumers  to  pay  for  the 
cost  of  extending  the  gas  main  in  excess  of  a  distance  of  300  feet  per 
consumer,  which  is  rebated  as  additional  consumers  are  connected  to  the 
extension,  was  held  reasonable  and  equitable  as  applied  to  a  Tillage 
containing  scattered  residences. 

[September  9,  1915.] 

Complaint  by  residents  of  the  Village  of  Ardmore  as  to  prac- 
tices of  the  Western  United  Gas  &  Electric  Company  relative  to 
installation  of  extensions  to  its  gas-main  system ;  dismissed. 

The  appearances  are  set  out  in  the  opinion. 

Commissioner  Shaw:  The  petitioners  herein,  George  il. 
Creutz  and  C.  E.  Logus,  residents  and  property  owners  in  the 
village  of  Ardmore,  county  of  Du  Page,  under  date  of  May  17, 
1915,  filed  a  complaint  in  which  it  is  alleged  that  the  respondent 
herein  had  established  certain  unfairly  discriminatory  and  arbi- 
tary  practices  relative  to  the  installation  of  extensions  to  its  gas- 
main  system  in  the  said  village  of  Ardmore. 
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A  hearing  was  held  in  Chicago  on  June  21,  1916,  and  C.  E. 
Logus  appeared  in  behalf  of  the  petitioners,  and  Benjamin  P. 
Alschuler,  as  counsel,  appeared  in  behalf  of  the  respondent. 
Certain  testimony  had  been  taken  when  it  developed  that  the 
respondent  was  not  fully  and  properly  qualified  as  a  public  util- 
ity subject  to  the  jurisdiction  of  this  Commission,  owing  to  the 
fact  that  there  had  been  filed  no  application  requesting  au- 
thority for  the  respondent  to  transact  business  in  the  recently 
incorporated  village  of  Ardmore.  The  hearing  was  continued 
until  such  time  as  the  said  application  could  be  filed  and  acted 
upon. 

A  hearing  in  regard  to  the  respondent's  application  for  a  cer- 
tificate of  convenience  and  necessity  (case  3966)  was  held  in 
Chicago  on  July  26,  1915,  with  the  same  appearances.  Both 
cases  (Nos.  3662  and  3966),  for  the  purpose  of  the  hearing,  were 
consolidated;  but  the  cases  are  here  separated  in  order  that  in- 
dividual orders  may  be  entered  in  each  cause.  From  the  origi- 
nal bill  of  complaint  and  from  the  evidence  introduced  in  the 
hearings  of  June  21,  1915,  and  July  26,  1915^  the  nature  of 
the  controversy  may  be  stated  as  follows: 

The  respondent,  which  in  time  past  had  installed  a  small 
gas  distribution  system  in  the  then  unincorporated  village  of 
Ardmore,  is  now  engaged  in  the  construction  of  extensive  addi- 
tions to  the  gas  mains  of  the  now  incorporated  village.  The  new 
extensions,  however,  are  not  planned  to  reach  all  the  homes  in 
the  village,  and  the  petitioners  herein  own  homes  which  will  be 
without  gas  service.  The  bone  of  contention  is  to  be  found  in  a 
certain  rule  which  has  been  adopted  by  the  respondent  and  which 
has  been  fixed  in  a  franchise  granted  by  the  village.  The  rule 
in  question  specifies  that  an  extension  of  an  existing  gas  main 
will  be  installed  by  the  respondent,  gratis  to  the  consumer,  when- 
ever the  distance  to  be  run  does  not  exceed  300  feet  per  con- 
sumer, i.  e.,  600  feet  for  two  consumers,  900  feet  for  three  con- 
sumers, etc.  Beyond  the  limit  of  free  extension,  a  new  consumer 
is  billed  for  an  excess  cost,  which  is  rebated  as  additional  con- 
sumers may  be  connected  to  the  extension.  The  rule  is  identi- 
cal with  a  published  conference  rule  of  this  Commission,  except 
that  the  Commission's  rule  requires  only  200  feet  of  extension 
per  new  consumer. 
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The  respondent  contended  (1)  that,  to  extend  its  mains  to 
serve  the  homes  of  the  petitioners,  the  limit  of  free  extension 
would  be  exceeded;  (2)  that  the  petitioners  should  pay  for  the 
excess  cost  of  mains  above  the  free  limit;  (3*)  that  it  could  not 
possibly  extend  the  mains  to  the  homes  of  the  petitioners  with- 
out exercising  unjust  discrimination;  (4)  that  the  revenue  to  be 
derived  from  an  entirely  free  extension  to  the  homes  of  the 
petitioners  would  be  entirely  inadequate  to  pay  interest  on  the 
increased  investment;  and  (5)  that  the  prospect  for  additional 
future  business  to  be  derived  from  the  extensions  was  not  bright 
The  petitioners  contend  that  the  respondent's  practice  is  to  make 
a  long  extension,  if  the  total  number  of  consumers  which  can  be 
connected  to  the  extension  would  justify  the  necessary  total 
length  under  the  300-foot  rule.  The  petitioners  argued  that,  by 
such  a  method  of  computation,  the  entire  village  of  Ardmore 
should  be  taken  as  a  unit,  and  the  majority  of  the  homes  in  the 
town  could  be  served  without  exceeding  an  average  of  300  feet 
of  main  to  the  consumer. 

It  appears  that  the  rule  of  the  respondent,  as  fixed  by  the  vil- 
lage ordinance,  is  reasonable  and  equitable  in  this  case.  The 
village  of  Ardmore  seems  to  be  a  sparsely  settled  community,  and 
the  homes  of  the  citizens  are  more  or  less  scattered.  It  would  be 
unreasonable  to  demand  that  the  respondent  install'  gas  mains  to 
reach  each  and  every  individual  home  in  the  village. 

It  is  therefore  ordered  that  the  complaint  in  case  No.  3882  be 
and  the  same  is  hereby  dismissed. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  9th 
day  of  September,  191 5, 


ILLINOIS  PUBLIC  UTILITIES   COMMISSION. 

IN  BE  DE  KALB-SYCAMORB  ELECTBIC  COMPANY. 

[No.  4114.] 

Rates  —  Steam  heat  —  When  meter  rate  preferable  to  flat  rate, 

A  meter  rate  for   steam  heat,  based  on  the  amount  of  steain 
condensed  in  the  consumer's  premises  as  measured  by  the  water  of 
condensation,  is  more  just  to  both  the  consumer  and  the  utility  than  a 
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flat  rate,  bafled  on  the  amQiint  of  radiation  installed,  which  leads  to 
excessive  use  and  waste  of  steam. 

[September  9,  1916.] 

Application  by  the  De  Kalb-Sycamore  Electric  Oompany  for 
authority  to  withdraw  flat  rates  for  steam  heating  service  at  De 
Kalb;  granted. 

The  appearances  are  set  out  in  the  opinion. 

Commissioner  Shaw:  The  petitioner  herein,  the  De  Kalb- 
Sycamore  Electric  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Illinois,  has  filed  an  application  for  authority 
to  withdraw  the  flat-rate  charge  for  steam  heating  service  that  is 
now  in  force  in  De  Kalb. 

A  hearing  was  held  in  Chicago  on  August  23,  1915,  and  Mr. 
W.  C.  Sparks,  vice  president  of  the  company,  appeared  in  sup- 
port of  the  petition.  No  one  appeared  in  opposition  to  the  pe- 
tition, and  the  record  shows  that  the  mayor  of  De  Kalb  was  duly 
notified.  From  the  petition  and  evidence  the  nature  of  and 
reasons  for  the  request  may  be  stated  as  follows: 

The  steam  heating  system  to  De  Kalb  is  operated  in  con- 
junction with  the  electric  generating  plant,  thereby  allowing  of 
the  utilization  of  the  exhaust  steam  from  the  prime  movers.  This 
steam  is  carried  through  insulated  underground  pipes  into  the 
consumers'  premises,  and  condensed  in  the  radiators.  The 
measure  of  the  cost  of  service  has  been  made  in  the  past  in 
two  ways:  (1)  on  the  amount  of  radiation  installed,  and  (2) 
on  the  amount  of  steam  condensed  in  the  consumers'  premises 
as  measured  by  the  water  of  condensation.  The  first  is  the  flat- 
rate  charge  and  the  second  the  meter  rate.  The  object  of  the 
petition  is  to  eliminate  the  flat-rate  charge  from  the  schedule 
of  rates,  and  to  place  all  consumers  on  the  meter  basis.  The 
petitioner  stated  that  this  would  probably  effect  a  slight  reduc- 
tion in  the  revenue. 

Under  the  meter  rate  any  reduction  of  steam  consumption 
effected  by  the  consumer  is  reflected  in  the  charge  for  service. 
Under  the  flat  rate  this  is  not  possible,  for  the  charge  is  not 
based  on  the  actual  consumption.  This  basis  for  charging  leads 
to  excessive  use  and  waste  of  steam,  as  there  is  neither  incentive 
for  economy  nor  penalty  for  waste.    From  this  it  is  evident  that, 
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of  the  two,  the  meter  basis  is  the  more  just  for  both  the  consamer 
and  utility.  It  appears  that  the  petitioner's  request  is  reason- 
able, and  that  the  best  interests  of  the  utility  and  the  coDSumers 
would  be  served  by  granting  the  prayer  of  the  petitioner. 

It  is  therefore  ordered  that  the  schedule  of  flat  rates  and 
charges  for  steam  heat  now  in  force  in  the  city  of  De  Kalb 
be  withdrawn. 

No  valuation  having  been  made^  the  Commission  is  not  ren- 
dering a  decision  on  the  reasonableness  of  the  meter  rates  now 
in  force  and  on  file  with  the  Commission. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  9th 
day  of  September,  1915. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

A.  W.  REID  et  al. 

V, 

CHICAGO,  EOCK  ISLAND,  &  PACIFIC  RAILWAY 
COMPANY. 

[Case  No.  694.] 

Commerce  —  Stoppage  of  interstate  train, 

1.  Interstate  commerce  is  not  improperly  interfered  with  bj  an 
order  of  a  Public  Service  Commission  requiring  the  stoppage  of  inter- 
state passenger  trains  at  a  village  or  the  rearrangement  of  their  sched- 
ules in  order  that  adequate  local  train  service  and  facilities  may  be 
furnished. 

Service  ^  Railroads  ^  Stopping  of  interstate  passenger  train, 

2.  The  stopping  of  a  passenger  train  only  in  the  morning  was  held 
inadequate  service  and  insufficient  for  the  public  convenience  of  the 
inhabitants  of  a  village  of  300  situated  in  the  midst  of  a  populous  com- 
munity, and  the  railroad  company  was  required  also  to  stop  an  inter- 
state passenger  train  at  night  at  the  village,  it  appearing  that  such 
service  had  been  maintained  for  many  years  until  recently,  and  that  it 
could  be  rendered  at  slight  cost  and  with  little  interference  with  the 
through  schedule  or  interstate  traffic. 

Service '^  Railroads '^  Stopping  of  interstate  passenger  trains. 

3.  The  Missouri  Commission  in  ordering  that  an  interstate  passen- 
ger train  stop  at  a  particular  station  will  not  consider  the  poasible 
effect  upon  interstate  traffic  of  other  stations,  as  a  result  of  the  order, 
securing  stops,  until  the  advisability  of  making  such  stops  is  presented 
to  the  Commission  for  determination. 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


RBID  V.  CHICAGO,  R.  I.  &  P.  R.  CO.  no; 

Service^ Railroads'^ Night  station  agent. 

4.  The  maintenance  of  a  night  station  agent  at  a  village  of  300 
inhabitants  was  held  necessary  for  the  proper  accommodation  ol  the 
public  using  night  trains. 

[June  29,  1915.] 

Complaint  that  passenger  facilities  furnished  the  inhabit- 
ants of  Winston  are  inadequate;  sustained  and  ordered  that  an 
additional  train  stop  at  the  station  and  that  a  night  station 
agent  be  maintained. 

Appearances :  G.  A.  Mc Williams  for  complainants ;  Paul  E. 
Walker  and  E.  J.  Collins  for  defendant. 

By  the  Commission :  This  is  a  complaint  of  A.  W.  Eeid  and 
thirty  other  citizens  of  this  state  residing  in  or  near  the  town 
of  Winston,  Daviess  county,  Missouri,  against  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company,  charging  inadequacy  of 
train  service  between  Kansas  City  and  St.  Joseph,  Missouri, 
and  Winston,  and  intermediate  points,  and  inadequacy  of  sta- 
tion service  for  the  accommodation  of  passengers  at  the  said 
town  of  Winston,  and  praying  that  the  defendant  company 
be  required  to  regularly  stop  at  Winston  an  additional  passen- 
ger train,  viz.y  the  defendant's  daily  east  bound  passenger  train 
'No,  12,  due  at  Winston  at  7 :58  o^clock  in  the  evening;  and  also 
that  a  night  agent  or  helper  be  kept  by  the  defendant  at  its  said 
Winston  station  to  assist  and  serve  the  passengers  using  said 
train  No.  12,  and  defendant's  west  bound  passenger  train  No. 
57,  due  at  6 :14  o'clock  in  the  morning  at  such  station. 

The  defendant  filed  answer  denying  such  inadequacy  of  train 
and  station  service,  and  alleging  that  while  its  said  train  No.  12 
was  previously  scheduled  as  a  local  traih  and  as  such  regularly 
stopped  at  Winston  and  other  local  stations,  yet  that  upon  the 
shortening  of  the  schedule  of  that  train  it  was  necessary  to  omit 
Winston  and  many  other  stations  of  similar  importance  from  its 
schedule,  and  that  the  defendant  cannot  now  stop  train  No.  12 
at  Winston  without  likewise  stopping  the  same  at  other  stations 
where  there  is  more  justification  for  the  service,  which  would  de- 
stroy the  usefulness  of  the  train  in  the  interstate  transportation 

of  passengers;  and  alleging  with  respect  to  the  service  of  such 
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night  agent  that  the  defendant  has  not  felt  that  its  business  jus- 
tified the  expense  of  maintaining  such  agent  at  Winston. 

The  case  was  regularly  heard  by  Wm.  G.  Busby,  special  ex- 
aminer for  the  Commission,  at  Kansas  City,  Missouri,  on  the 
24th  day  of  February,  1916,  and  has  been  submitted  to  the  Com- 
mission for  decision  on  the  pleadings,  evidence  taken  and  re- 
port of  the  examiner.  The  statutory  provisions  governing  the 
case  are  §  51  and  subsection  2  of  §  47  of  the  Public  Service 
Commission  law  of  1913,  and  §  3275,  Rev.  Stat.  (Mo.)  1909, 
which  fully  authorize  the  Commission  to  pass  upon  the  ques- 
tions involved. 

[1]  An  examination  of  the  record  will  disclose  that  the  is- 
sues are  whether  such  train  and  station  services  or  facilities  at 
Winston  are  inadequate,  as  claimed  by  the  complainants,  or 
whether  the  same  are  now  adequate,  and  to  grant  the  relief 
asked  by  the  complainants,  especially  with  reference  to  requir- 
ing defendant  to  stop  one  of  its  interstate  passenger  trains  at 
Winston  would  be  an  improper  interference  with  interstate  com- 
merce. If  such  local  services  or  facilities  provided  by  the  de- 
fendant at  Winston  are  inadequate,  then  it  is  within  the  power 
of  this  Commission  to  require  adequate  local  facilities,  and,  if 
necessary  to  secure  the  same,  to  require  the  stoppage  of  inter- 
state trains  or  the  rearrangement  of  their  schedules ;  whereas,  if 
such  local  facilities  are  now  adequate,  then  the  obligation  of  the 
railroad  company  is  performed,  and  an  order  requiring  defend- 
ant to  stop  one  of  its  interstate  trains  might  be  held  an  illegal 
interference  with  interstate  commerce.  Mississippi  R.  Commis- 
sion V.  Illinois  C.  R.  Co.  203  U.  S.  335,  51  L.  ed.  209,  27  Sup. 
Ct.  Rep.  90. 

And  as  to  what  will  constitute  adequate  and  reasonable  facili- 
ties, it  has  been  held  that  "it  is  a  relative  expression,  and  has  to 
be  considered  as  calling  for  such  facilities  as  might  be  fairly 
demanded,  regard  being  had,  among  other  things,  to  the  size 
of  the  place,  the  extent  of  the  demand  for  transportation,  the 
cost  of  furnishing  the  additional  accommodations  asked  for,  and 
to  all  other  facts  which  would  have  a  bearing  upon  the  question 
of  convenience  and  cost."  Alantic  Coast  Line  R.  Co.  v.  Wha^ 
ton,  207  TJ.  S.  335,  52  L.  ed.  234,  28  Sup.  Ct.  Rep.  121. 

[2]  As  stated,  complainants'  claims  are  that  the  passenger 
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train  service  furnished  by  defendant  to  the  citizens  of  Winston 
and  community  in  traveling  from  Kansas  City  and  St.  Joseph 
and  intermediate  points  to  Winston,  and  the  station  service  fur- 
nished at  Winston,  are  unreasonable  and  inadequate,  and  we 
have  decided  and  find  in  the  light  of  the  authorities  and  the 
record  in  the  case  that  the  complaint  is  well  founded  and  that 
the  complainants  are  entitled  to  relief. 

We  find  the  facts  as  follows :  The  railroad  involved  is  known 
as  the  defendant's  "Chicago,  Kansas  City,  St.  Joseph,  Atchi- 
son, &  Leavenworth  Line,"  and  is  a  trunk  line  of  railroad  be- 
tween these  points.  The  road  crosses  the  northern  boundary  of 
Missouri  at  Lineville,  and  then  runs  west  or  southwest  through 
northwest  Missouri,  over  defendant's  own  line,  to  Altamont, 
and  from  Altamont  to  St.  Joseph,  and  also  from  Altamont  over 
another  of  its  own  lines  through  Winston  and  Cameron  to  At- 
chison and  Leavenworth.  The  defendant  operates  its  trains  be- 
tween Cameron  and  Kansas  City  over  the  road  of  the  Burling- 
ton company.  And  the  Burlington  Company  also  operates  a 
road  from  St.  Joseph  east  to  Cameron  and  thence  on  east  through 
Missouri. 

The  town  of  Winston  is  located  on  defendant's  road  65  miles 
northeast  of  Kansas  City  and  about  45  miles  east  of  St.  Joseph, 
and  is  a  thriving  place  of  300  to  350  inhabitants,  with  three 
general  stores  carrying  from  $15,000  to  $20,000  worth  of  mer- 
chandise each;  one  good  bank;  two  drug  stores;  one  public 
garage;  two  restaurants;  one  harness,  hardware  and  implement 
store ;  one  newspaper ;  one  poultry  house ;  one  creamery  station ; 
two  feed  stores  and  other  business  interests ;  and  is  located  in  a 
thickly  settled,  prosperous  community  devoted  in  a  large  meas- 
ure to  agriculture,  stock  raising,  feeding  and  shipping.  It  in 
located  on  only  one  railroad,  that  of  the  defendant,  and  has  no 
other  railroad  service  at  Winston. 

While  the  evidence  offered  by  the  defendant  tended  to  show 
a  decrease  to  the  extent  of  twenty  carloads  in  the  freight  business 
and  a  decrease  in  the  sum  of  $396.54  in  receipts  from  outgoing 
passengers  at  Winston,  in  the  year  ending  December  31,  1914, 
as  compared  with  the  year  ending  December  31,  1913,  yet  we 
do  not  tnink  that  this  decrease  was  due  to  any  falling  off  of  the 
business  or  population  of  Winston  and  vicinity,  but  that  the  de- 
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crease  in  the  passenger  receipts  may  be  attributed  in  a  measure 
at  least  to  the  lessening  by  defendant  of  its  passenger  train  serv- 
ice at  Winston  on  and  after  May  31,  1914;  and  yet  after  de- 
ducting these  losses,  the  defendant's  receipts,  according  to  its  own 
evidence,  from  its  business  at  Winston  for  1914  was  the  sum 
of  $4,696  on  freight  forwarded ;  the  sum  of  $9,029  on  freight  re- 
ceived; and  the  sum  of  $2,208  from  outgoing  passengers  alone; 
making  an  aggregate  of  $15,932  for  the  year  without  including 
its  receipts  from  incoming  passengers,  which  it  did  not  give  in 
evidence. 

For  probably  fifteen  or  sixteen  years  prior  to  1914  the  citizens 
of  Winston  and  community  were  provided  by  defendant  with  two 
local  passenger  trains  each  way  daily  between  Winston  and 
Kansas  City,  whereby  passengers  might  travel  from  Winston 
west  to  Kansas  City  or  to  St.  Joseph  or  to  Cameron,  Lathrop, 
Liberty,  and  other  intermediate  points,  attend  to  their  business 
and  return  the  same  day;  and  we  think  that  this  fact,  together 
with  other  persuasive  facts  shown  by  the  evidence,  establishes 
a  reasonable  necessity  for  such  service  or  a  similar  service,  at 
least  at  Winston,  and  the  ability  of  the  defendant  to  conveniently 
furnish  it  without  serioiisly  interfering  with  its  interstate  traffic, 
especially  in  view  of  the  evidence  which  shows  that  the  same 
necessity  and  demand  exist  now  for  such  transportation  facili- 
ties at  Winston  as  had  existed  during  the  many  years  it  was 
provided  and  prior  to  its  discontinuance  by  defendant  in  May, 
1914. 

While  the  evidence  discloses  that  the  citizens  of  Winston  have 
reasonably  adequate  train  service  in  traveling  west  from  Winston, 
in  that  they  may  take  passage  on  a  west  bound  local  passenger 
train,  No.  67,  at  Winston  at  6:14  o'clock  a.  m.,  stop  at  Cam- 
eron, Kearney,  or  Liberty,  or  arrive  at  Kansa^^.City  at  8:30 
o'clock  A.  M. ;  or  if  they  desire,  make  reasonable  tonneetion  at 
Cameron  over  the  Burlington  for  St.  Joseph ;  or  thfey  may  take 
passage  upon  a  west  bound  local  passenger  train,  No.  2^  at  Win- 
ston at  4 :51  o'clock  p.  m.  and  stop  at  intermediate  pointl^or  a^ 
rive  at  Kansas  City  at  7 :45  o'clock  p.  m.  ;  yet  it  further  ap^ff^s 
from  the  evidence  that  on  November  16,  1913,  the  local  ei 
bound  passenger  train  No.  22,  stopping  at  all  stations  between 
Kansas  City  and  Winston,  and  regularly  at  Winston  at  8  04  ^^ 
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o'clock  in  the  evening,  and  making  connection  at  Cameron  with 
trains  from  St.  Joseph  and  other  stations  west,  was  taken  oS  by 
defendant,  and  its  east  bound  passenger  train  No.  12,  leaving 
Kansas  City  at  5:56  o'clock  p.  m.,  was  thereupon  regularly 
stopped  at  7 :58  o'clock  p.  m.  at  Winston  instead  of  No.  22  until 
May  31,  1914,  when  in  order  to  shorten  its  time  schedule  to 
Chicago,  the  defendant  discontinued  stopping  No.  12  altogether 
at  Winston  excepting  on  flag  to  take  on  passengers  for  Chicago ; 
since  which  time  the  complainants  and  other  citizens  of  Winston 
and  conamunity  have  had  no  afternoon  or  evening  train  service 
from  Kansas  City  and  St.  Joseph  and  intermediate  points,  ex- 
cepting east  bound  passenger  train  No.  70,  not  carrying  express, 
and  leaving  Kansas  City  at  2  o'clock  p.  m.  (too  early  to  afford 
passengers,  and  especially  stock  shippers  arriving  in  Kansas  City 
in  the  morning  sufficient  time  to  transact  their  business,  get 
lunch,  etc.),  and  not  carrying  any  Winston  passengers  from  St. 
Joseph,  Cameron,  or  other  points  east  of  Kansas  City,  and  stop- 
ping at  Winston  only  to  let  off  Kansas  City  passengers  or  on 
flag  to  take  on  passengers  for  Gallatin,  Wabash  Crossing,  or 
Jamesport,  stations  east  of  Winston. 

It  is  true  that  a  local  freight  train  numbered  82,  which  car- 
ries passengers,  is  scheduled,  excepting  on  Sunday,  to  leave  Wins- 
ton at  10 :40  o'clock  a.  m.,  arrive  at  Cameron  Junction  (its  ter- 
minus) at  11 :35  o'clock  a.  m.^  leave  Cameron  on  its  return  trip 
at  12 :45  p.  m.,  and  arrive  at  Winston  at  1 :35  o'clock  p.  m.,  but, 
as  seen,  this  train  operates  only  from  Cameron  east,  and  the  evi- 
dence discloses  that  it  is  very  irregular  in  its  runs,  and  unsatis- 
factory, especially  for  lady  passengers,  in  that  they  have  to  board 
the  same  at  the  stock  yards  at  Cameron,  etc. 

On  account  of  such  inadequate  service,  the  citizens  of  Winston 
and  vicinity  suffer  many  inconveniences.  They  cannot  go  to 
Kansas  City  or  St.  Joseph,  or  other  points  west  of  Winston,  and 
have  a  reasonable  time  for  their  business  and  get  back  the  same 
day,  excepting  possibly  from  Cameron  on  the  freight,  train, 
which,  as  stated,  is  exceedingly  inconvenient  and  unsatisfactory, 
and  as  a  result  are  frequently  required  to  stay  all  night  and  return 
on  a  local  east  bound  passenger  train.  No.  30,  leaving  Kansas 

J  ei.       City  at  8:15  o'clock  and  arriving  at  Winston  at  10:40  o'clock 

^l^eeD      the  next  morning. 

gQl       P.U.R.1915E. 


Pt 


Digitized  by  V:iOOQIC 


912  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

As  long  as  east  bound  train  No.  12  stopped  at  Altamont,  about 
4  miles  east  of  Winston,  many  persons  from  Winston  and  com- 
munity desiring  to  go  to  points  west  would  drive  to  Altamont  and 
leave  their  teams  and  return  to  Altamont  on  No.  12  at  about  8 
o'clock  in  the  evening,  and  drive  or  walk  back  to  Winston,  but 
as  the  record  of  the  Commission  of  which  we  make  take  notice 
now  show  that  train  No.  12  no  longer  stops  at  Altamont,  even 
this  inconvenient  service  is  no  longer  available.  And  the  even- 
ing mail,  papers,  and  express  from  Kansas  City  and  other  points 
west  would  be  taken  through  to  Altamont,  and  not  brought  back 
to  Winston  until  on  train  No.  57  the  next  morning,  frequently 
too  late  to  go  out  that  day  on  the  rural  routes  at  Winston.  And 
upon  the  discontinuance  of  the  evening  train  service,  the  busi- 
ness men  and  citizens  of  Winston  were  deprived  not  only  of  the 
privileges  of  receiving  their  evening  mail,  papers,  and  express 
from  the  west,  but  also  of  a  valuable  privilege,  which  they  had 
enjoyed  for  years,  of  shipping  poultry,  etc.,  by  express  in  the 
cool  of  the  evening  to  Chicago  and  points  east,  and  had  to  aban- 
don that  business. 

While  the  defendant  offered  in  evidence  for  comparative  pur- 
poses its  train  service  and  freight  and  passenger  receipts  at  the 
stations  of  Spickard,  Mercer,  and  Lineville  east  of  Winston,  and 
located  much  farther  from  Kansas  City  and  St.  Joseph,  yet  there 
is  no  evidence  in  the  record  showing  that  the  service  asked  for 
by  the  complainants  would  be  rendered  at  any  considerable  incon- 
venience or  expense  to  the  defendant,  and  we  are  satisfied  that  it 
may  be  rendered  with  very  little  inconvenience  and  expense. 

The  track  at  Winston  is  slightly  down  grade,  and  a  train  may 
be  stopped  and  started  in  the  shortest  time  usually  consumed  for 
such  a  stop,  and  train  No.  12  is  in  fact  now  scheduled  to  stop 
at  Winston  on  flag  for  passengers  to  Chicago ;  and  the  evidence 
discloses  that  since  the  filing  of  this  complaint  the  defendant  lias 
employed  a  night  agent  or  helper  at  $20  per  month  during  cold 
weather,  to  be  on  duty  at  the  station,  and  assist  passengers  com- 
ing in  and  departing  on  train  No.  57  in  the  morning,  and  doubt- 
less such  an  agent  or  helper  may  be  employed  continuously  for 
about  the  same  wages  per  month  to  be  on  duty  and  asrist  the  pas- 
sengers using  train  No.  57  in  the  morning  and  train  No.  12  or 
No.  4  in  the  evening. 
r.U.R.1915E. 
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Neither  would  the  stopping  of  train  No,  12  or  No.  4  at  Wins- 
ton seriously  interfere  with  its  through  schedule  from  Elansas 
City  to  Chicago,  or  with  the  defendant's  interstate  traflfic.  At 
the  time  of  the  hearing  the  evidence  disclosed  that  the  defendant 
had  in  operation  over  this  line  three  passenger  trains  each  way 
daily  between  Kansas  City  and  Chicago,  and  two  passenger  trains 
each  way  daily  between  Kansas  City  and  AUerton  and  Des 
Moines,  Iowa,  and  that  it  was  its  intention  to  put  on  an  addi- 
tional train  each  way  daily  between  Kansas  City  and  Chicago, 
which  our  records  show  has  been  done,  making  six  passenger 
trains  now  in  operation  each  way  daily, 

[3]  Mr.  Brown,  the  only  witness  testifying  for  the  defendant, 
admitted  that  the  stopping  of  No.  12  at  Winston  would  not  in 
itself  seriously  interfere  with  its  through  schedule,  but  he  and 
the  defendant  base  their  defense  on  the  ground  that  if  No.  12  is 
required  to  stop  at  Winston,  then  the  defendant  may  be  asked 
to  stop  it  at  other  stations  not  now  on  its  schedule.  A  sufficient 
answer  to  this  defense  is,  we  think,  that  this  Commission  has  no 
disposition  or  power  to  improperly  interfere  with  interstate  com- 
merce, and  that  in  the  language  of  the  court  in  the  case  of  State 
ex  rel.  Great  Northern  R.  Co.  v.  Eailroad  Commission,  60  Wash. 
218,  110  Pac.  1075,  "it  would  be  time  enough  to  consider  the 
effect  of  other  stops  when  they  should  be  ordered." 

[4]  The  defendant's  regular  agent  at  Winston  does  not  go  to 
the  station  until  7  o'clock  in  the  morning  and  leaves  at  7  o'clock 
in  the  evening;  and  as  the  evidence  shows  that  the  defendant's 
patrons  have  suffered  much  inconvenience  from  its  failure  alone 
to  have  an  agent  at  the  station  to  serve  its  passengers  using  train 
No.  57,  we  think  that  the  defendant  should  have  an  agent  or 
employee  on  duty  at  the  station,  not  only  during  cold  weather, 
but  throughout  the  year,  in  order  to  properly  serve  its  patrons 
coming  in  and  departing  on  train  No.  57  in  the  morning  and 
on  train  No.  12  or  No.  4  in  the  evening. 

A  considerable  number  of  passengers  will  leave  and  take 
passage  upon  these  trains  at  Winston,  and  it  is  reasonably  neces- 
sary that  the  defendant  should  have  an  agent  in  charge  to  sell 
tickets,  weigh,  check,  and  look  after  baggage,  assist  in  putting 
baggage  on  and  taking  baggage  off  the  trains,  keep  fires  at  the 
station  during  cold  weather,  light  the  lamps,  give  information^ 
P.U.R.1915E.  58 
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and  otherwise  properly  attend  to  the  comfort  and  oonyenience 
of  the  defendant's  patrons. 

While  the  complainants  ask  in  their  complaint  that  defendant 
be  required  to  stop  train  No.  12  at  Winston,  we  will  give  the 
defendant  the  option  of  stopping  that  train  or  its  east  bound 
passenger  train  No.  4,  which,  according  to  its  schedule  on  file 
with  this  Commission,  leaves  Kansas  City  at  7 :30  o'clock  in  the 
evening,  and  arrives  at  Winston  at  9:30  o'clock  in  the  evening; 
and  we  suggest  that  the  defendant  exercise  its  option  of  stop- 
ping train  No.  4  instead  of  train  No.  12,  as  it  appears  from  our 
records  that  since  the  hearing  of  this  cause  the  schedule  of  the 
defendant's  trains  over  its  lines  from  Atchison  and  Leavenworth, 
Kansas,  to  Cameron  have  been  changed  to  connect  with  its  train 
No.  4  instead  of  with  train  No.  12,  as  formerly  at  Cameron, 
and  by  stopping  train  No.  4  instead  of  train  No.  12  at  Winston, 
the  defendant  will  serve  a  larger  number  of  its  patrons. 

Our  records  also  disclose  that  since  the  hearing  of  this  case, 
Honorable  H.  U.  Mudge  and  Honorable  Jacob  M.  Dickinson 
have  been  appointed  and  are  in  charge  of  the  defendant  com- 
pany as  receivers  under  order  of  the  Federal  court,  and  this  order 
will  be  served  upon  such  receivers  as  well  as  the  defendant  com- 
pany. 

Note. — ^Railroad  service  and  facilities. 

The  following  cases  relate  to  the  establishment  and  maintenance 
of  adequate  railroad  service  and  facilities : 

Train  service. 

Arkansas.— In  Re  Memphis,  D.  ft  6.  B.  Co.  Order  No.  A-83,  Jnne 
4,  1915,  company  ordered  to  stop  passenger  trains  at  Amity  and 
Eoseboro. 

California. — Curry  v.  Tosemite  Valley  R.  Co.  Decision  No.  2306, 
Case  No.  783,  April  23,  1915,  change  in  schedules  authorized  to  es- 
tablish a  daylight  service  for  passengers  between  San  Francisco  and 
Tosemite  Valley. 

Curry  v.  Yosemite  Valley  R.  Co.  .Decision  No.  2432,  Case  No. 
783,  May  29,  1915,  modification  of  order  of  April  23,  1915,  so  as 
to  provide  that  the  defendant  companies  put  into  effect  the  through 
daylight  service  from  San  Francisco  to  Yosemite  on  Saturday  of 
each  week,  and  a  through  daylight  service  from  Yosemite  to  San 
Francisco  on  Sunday  of  each  week,  this  service  to  become  effectiYe 
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May  29^  1915^  and  to  continue  until  September  15,  1915,  and  to  be 
in  effect  during  the  same  season  each  year  unless  otherwise  ordered 
by  the*  Commission. 

Colorado. — Johnstown  Commercial  Club  ▼.  Great  Western  R.  Co. 
Informal  Complaint  No.  81,  Formal  Complaint  No.  16,  April  1, 
1915,  rearrangement  of  train  schedule  between  Johnstown  and  Milli- 
ken  ordered. 

Public  Utilities  Commission  ▼.  Denver  &  Inter-Mountain  R.  Co. 
Case  No.  19,  I.  C.  No.  84,  May  13,  1915,  additional  cars  to  relieve 
overcrowding  ordered  between  Denver  and  Oolden,  and  Denver  and 
Bamum. 

(General  Order  No.  4,  effective  June  15,  1915,  requiring  the  filing 
of  copies  of  train  schedules,  notices  of  changes,  and  posting. 

ConnectictU.~ln  Be  Fuller,  No.  1502,  April  14,  1915,  stopping 
of  New  York,  New  Haven,  &  Hartford  train  No.  116,  on  signal  at 
Abington,  ordered. 

The  passenger  service  rendered  to  a  town  of  600  inhabitants  by 
four  trains  in  one  direction  and  three  in  the  other  daily,  together 
with  the  stopping  of  another  train  on  Sunday,  was  held  reasonable, 
it  appearing  that  the  regular  stopping  of  other  trains  would  detract 
more  from  the  express  service  than  would  be  compensated  for  by  the 
improvement  in  the  local  service.  In  re  William  H.  Hammond  et 
al.  No.  1501,  April  14,  1915, 

Illinois. — ^Railroad  &  Warehouse  Commission  ex  rel.  Schumacher 
v.  Chicago  &  N.  W.  R.  Co.  No.  1171,  July  8,  1916,  order  requiring 
the  Chicago  &  Northwestern  Railway  Company  to  maintain  passen- 
ger service  from  Seatonville  to  Churchhill,  so  scheduled  so  as  to 
make  reasonable  connections  with  the  passenger  train  both  north  and 
south  on  its  Spring  Valley  line. 

Bumham  v.  Kensington  &  E.  R.  Co.  No.  3642,  July  22,  1915, 
readjustment  of  train  schedules  denied. 

Iowa.— Hall  v.  Chicago,  R.  I.  &  P.  R.  Co.  Docket  A-1645,  Aug. 
20,  1915,  additional  train  service  from  Clinton  to  Bennett  denied. 

Louisiana, — Conrad  v.  Louisiana  R.  &  Nav.  Co.  No.  2294,  Feb. 
23,  1915,  petition  for  re-establishment  of  flag  stop  at  Conrad  denied. 

Ex  parte  Louisiana  ft  A.  R.  Co.  No.  2298,  March  23,  1915,  dis- 
continuance of  certain  trains  between  Jena  and  Packton  and  between 
Packton  and  Springhill  authorized. 

Trinity  v.  Louisiana  ft  A.  R.  Co.  No.  2341,  March  25, 1915,  restor- 
ation of  passenger  service  between  Jonesville  and  Wildsville  Junc- 
tion. 

Ex  parte  Louisiana  ft  A.  R.  Co.  No.  2351,  April  27,  1915,  dis- 
continuance of  flag  stop  at  Sardonia. 

Ex  parte  New  Orleans,  T.  ft  M.  R.  Co.  No.  2350,  April  27,  1916, 
discontinuance  of  Bear  Station  and  establishment  of  station  at  Ker* 
nan  ordered, 
P.U.K.1915E. 
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Ex  parte  Louisiana  &  A.  E.  Co.  No.  2298,  April  27,  1915,  double 
daily  passenger  service  between  Shreveport  and  Minden  ordered  con- 
tinued. 

Ex  parte  Louisiana  &  A.  R.  Co.  No.  2298,  April  27, 1915,  authority 
to  discontinue  certain  trains  between  Jena  and  Packton,  and  between 
Packton  and  Springhill. 

Ex  parte  Texas  &  P.  R.  Co.  No.  2302,  April  28,  1915,  readjust- 
ment of  train  schedule  on  main  line  and  Port  Allen  branch  denied; 
changes  in  passenger  schedule  on  Natchitoches  branch  authorized. 

Ex  parte  Louisiana  &  A.  R.  Co.  No.  2298,  March  23,  1915,  con- 
tinuance of  double  daily  passenger  service  between  Shreveport  and 
Minden  ordered. 

Trinity  v.  Louisiana  &  A.  R.  Co.  No.  2341,  March  25,  1915,  re- 
adjustment of  schedule  ordered. 

Ex  parte  St.  Louis,  I.  M.  &  S.  R.  Co.  No.  2378,  June  23,  1915, 
permission  to  discontinue  carrying  passengers  on  freight  trains  be- 
tween Alexandria  and  Lake  Charles. 

Ex  parte  Texas  &  P.  R.  Co.  No.  2388,  June  23,  1915,  permission 
to  discontinue  passenger  trains  between  Addis  and  Perriday. 

Ex  parte  New  Orleans  G.  N.  R.  Co.  No.  2404,  July  20,  1915,  dis- 
continuance of  flag  stop  at  Manske  and  establishment  of  stop  at 
Bellamy  instead,  ordered. 

Ex  parte  Arkansas,  L.  &  G.  R.  Co.  No.  2402,  July  20,  1915,  per- 
mission to  discontinue  Herington  as  a  flag  stop. 

In  Ex  parte  Texas  &  P.  R.  Co.  No.  2304,  April  28,  1915,  the 
Louisiana  Commission  in  refusing  to  authorize  the  discontinuance 
of  a  passenger  train  from  Marksville  to  Eunice  said,  "The  Comrais- 
sion  cannot  commit  itself  to  the  policy  of  requiring  branch  lines  to 
earn  a  profit  on  the  passenger  service,  for  to  do  so  would  remove 
many  of  the  most  important  passenger  trains  now  serving  thriving 
communities,  and  force  the  residents  of  these  communities  to  the 
inconvenience  and  discomfort  of  traveling  oil  mixed  trains." 

A  railroad  comp^my  was  ordered  to  re-establish  certain  trains  on 
a  branch  line  previously  discontinued,  upon  authorization  by  the 
Commission,  where  it  appeared  that  serious  hardships  were  being 
inflicted  upon  the  people  along  such  line  through  failure  to  receive 
mail  promptly  and  the  cessation  of  visitors  to  certain  health  resorts, 
that  real  estate  and  other  values  had  shown  great  depreciation,  and 
that  demoralization  existed  in  spite  of  the  efforts  of  the  people  toward 
improvement.  Abita  Springs  et  al.  v.  New  Orleans  Great  Northern 
Railroad  Company,  No.  2326,  Order  No.  1885,  March  23,  1915. 

A  railroad  company  was  not  permitted  to  continue  the  nonopera- 
tion  of  trains  on  a  branch  line,  on  the  ground  that  a  curtailment  of 
train  service  was  necessary  in  order  to  prevent  financial  disaster, 
where  it  appeared  that  while  a  general  financial  loss  was  shown  for 
the  entire  system,  that  loss  was  principally  on  that  part  of  the  road 
P.U.R.1915E. 
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in  another  state  and  upon  its  main  line,  and  that  the  hranch  line 
in  and  of  itself  had  yielded  revenues  above  expenditures  before  the 
service  was  discontinued^     Ibid. 

If  any  railroad  service  is  to  be  discontinued,  it  should  be  that  serv- 
ice which  is  operated  at  a  loss,  since  the  service  which  is  paying 
should  not  be  called  upon  to  meet  the  deficits  of  that  service  which  is 
operated  at  a  loss.     Ibid. 

Michigan. — Benton  Harbor  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
D-877,  April  4,  1915,  application  for  continuance  of  certain  trains 
denied. 

In  Ee  Pere  Marquette  B.  Co.  D-857,  July  28,  1915,  permission  to 
discontinue  service  between  Spencer  and  Stratford. 

Minnesota.— In  Re  Butterfield,  File  A-1646,  Aug.  25,  1915,  Chi- 
cago, St.  Paul,  Minneapolis,  &  Omaha  Railroad  Company  ordered 
to  stop  passenger  trains  stopping  at  Union  depot  in  Butterfield  at 
old  depot  formerly  used  in  said  village,  and  to  provide  for  the  selling 
of  tickets,  the  checking  and  care  of  baggage,  and  a  waiting  room  for 
passengers. 

Missouri. — Dameron  v.  St.  Louis  &  S.  F.  R.  Co.  No.  341,  March 
15, 1915,  additional  passenger  trains  between  Senath  and  Kennett. 

Montana. — Scobey  Commercial  Club  v.  Great  Northern  R.  Co.  No. 
483,  Aug.  26,  1915,  passenger  service  daily  except  Sunday  between 
Bainville  and  Scobey  ordered. 

Nashua  v.  Great  Northern  R.  Co.  No.  491,  Aug.  27,  1916,  certain 
trains  ordered  stopped  at  Nashua  and  Oswego. 

Dodson  V.  Great  Northern  R.  Co.  No.  492,  Aug.  27,  1915,  train 
required  to  stop  at  Dodson. 

Nebraska.— Snllivsji  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  No.  238, 
Jime  16, 1915,  complaint  as  to  insufficiency  of  passenger  and  freight 
service  of  the  Wynot  branch  dismissed. 

New  Hampshire. — Morey  v.  Maine  C.  R.  Co.  Sept.  10,  1915, 
restoration  of  passenger  train  service  between  Lancaster  and  Bartlett 
denied. 

New  Jersey. — ^Irvington  Board  of  Trade  v.  Lehigh  Valley  R.  Co. 
June  2,  1915,  permission  to  discontinue  three  passenger  trains  on 
Irvington  railroad,  a  branch  line  of  respondent. 

In  Re  Pennsylvania  R.  Co.  July  27,  1915,  petition  for  change  in 
schedule  for  the  operation  of  trains  between  Trenton  and  Long 
Branch  denied. 

Hall  V.  Erie  R.  Co.  July  27,  1915,  company  authorized  to  make 
certain  stops  on  the  Greenwood  Lake  division,  and  to  continue  cer- 
tain other  trains  and  schedules  without  stops. 

Safe,  adequate,  and  proper  service  may  be  furnished  by  a  railroad 
company  although  all  of  the  cars  on  its  excursion  train  are  not 
provided  with  drinking  water.  In  Re  West  Jersey  &  Seashore  Rail- 
road Company,  New  Jersey  Board  of  Public  Utility  Commissioners, 
P.U.R.1916E. 
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April  6,  1915.  In  this  case  the  Board  recommended  that  in  trai- 
ning special  excursions  between  specified  points  the  company  make 
up  wherever  practicable  its  trains,  so  that  at  least  every  third  car 
of  each  train  would  have  the  usual  car  equipment  for  supplying 
drinking  water,  and  that  where  it  was  impracticable  to  so  make  up 
the  train,  there  be  placed  in  one  end  of  every  third  car  a  water  cooler 
or  like  receptacle  for  holding  water,  and  that  this  be  filled  with 
water,  and  such  quantity  of  ice  as  would  be  necessary  to  keep  dur- 
ing the  trip  the  water  of  the  temperature  of  that  generally  supplied 
in  cars  having  the  usual  car  facilities  for  drinking  water. 

North  Carolinou — In  Re  Southern  R.  Co.  April  27,  1915,  discon- 
tinuance of  certain  trains  between  Raleigh  and  Goldsboro  and  be- 
tween Salisbury  and  Hickory,  authorized;  permission  to  discontinue 
certain  trains  between  Salisbury  and  Norwood,  Mount  Airy,  and 
Sanf or,  between  Winston-Salem  and  Charlotte,  and  between  Winston- 
Salem  and  North  Wilkesboro,  denied. 

NoHh  Dakota.— In  Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
No.  847,  March  19,  1915,  permission  to  substitute  mixed  train  serv- 
ice between  Bismarck  and  Wishek  upon  the  maintenance  of  a  certain 
speed. 

Ohio. — Mase  v.  Baltimore  &  0.  R.  Co.  No.  495,  July,  1915,  com- 
pany required  to  stop  certain  passenger  trains  in  East  Youngstown. 

PenfwyZvania.— Hurst  v.  Erie  R.  Co.  Docket  No.  289,  Feb.  17, 
1915,  establishment  of  additional  passenger  trains  between  Bloss- 
burg  and  Arnot,  ordered. 

Keefer  v.  Pennsylvania  R.  Co.  No.  316,  Feb.  17,  1915,  signal 
device  for  stopping  of  trains  at  Woodside  ordered. 

Business  Men's  Asso.  v.  Philadelphia  &  R.  R.  Co.  Docket  No.  329, 
March  17,  1915,  restoration  of  discontinued  passenger  trains  from 
Glenside  to  New  Hope  refused. 

Stevens  v.  New  York  C.  R.  Co.  No.  371,  July  8,  1915,  restoration 
of  passenger  service  at  Oazzam  refused. 

Strayhom  v.  Philadelphia  &  R.  R.  Co.  No.  182,  Aug.  13,  1915, 
morning  and  afternoon  passenger  train  service  ordered  on  the  Mid- 
dle Creek  branch  of  respondent. 

Philippine  Islands. — Arias  v.  Philippine  R.  Co.  No.  133,  June  1, 
1915,  company  required  to  provide  adequate  drinking  water  for  its 
second  and  third-class  cars,  forbidden  to  permit  overcrowding  of 
cars,  and  ordered  to  take  measures  to  eliminate  thefts  of  lanterns 
used  for  lighting  third-class  cars. 

South  Dakota.— In  Re  Great  Northern  R.  Co.  P-204,  May  22, 
1915,  permission  to  change  running  time  of  freight  train  between 
Watertown  and  Huron. 

Commercial  Club  v.  Chicago,  M.  &  St.  P.  R.  Co.  F-172,  June  26, 
1915,  re-establishment  of  a  week  day  daily  way  freight  service  each 
way  between  Marion  Junction  and  Springfield. 
P.U.R.1915E. 
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In  Be  Chicago,  M.  4;  St.  P.  R.  Co.  F-210,  June  29,  1915,  com- 
pany required  to  resume  and  continue  to  operate  freight  train  service 
on  all  of  its  lines  in  the  state  daily  except  Sunday. 

Wiscon8in.— Cook  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.  March  23, 
1915,  restoration  of  certain  trains  on  Eau  Claire  and  Spooner  branch 
not  required. 

Boardman  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.  May  1, 1915, 
stop  at  Eidsvold  ordered  discontinued. 

Dobbins  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.  June  3,  1915; 
refusal  to  require  northbound  passenger  train  No.  1  to  stop  at  sig- 
nal Fremont. 

Canton  Social  Center  v.  Minneapolis,  St.  Paul  &  S.  Ste.  M.  B. 
Co.  June  15,  1915,  order  requiring  company  to  provide  a  suitable 
passenger  coach  on  each  of  its  way-freight  trains  operated  through 
Canton. 

Strouf  V.  Chicago  &  N.  W.  B.  Co.  June  22,  1915,  establishment  of 
flag  stop  at  crossing  of  respondents  line  with  town-line  road  between 
the  towns  of  Gibson  and  Kossuth  ordered. 

Texas. — Circular  No.  4758,  April  10,  1915,  General  order  requir- 
ing railroads  to  give  Commission  notice  of  purpose  to  discontinue 
passenger  or  mixed  train. 

Station  facilities. 

ArJcansas.— In  Be  St.  Louis,  I.  M.  &  S.  B.  Co.  Order  No.  A-81, 
May  12,  1915,  order  to  erect  depot  at  McBae. 

California.— In  Be  San  Diego  &  S.  E.  B.  Co.  Decision  No.  2298, 
Application  No.  1555,  April  19,  1915,  permission  to  discontinue 
agency  at  Coronado. 

In  Be  San  Diego  ft  S.  E.  B.  Co.  Decision  No.  2299,  Application 
1671,  April  19,  1915,  permission  to  discontinue  agency  at  Otay. 

Modesto  Chamber  of  Commerce  v.  Southern  P.  Co.  Decision  No. 
2317,  Case  No.  557,  April  21,  1915,  change  of  site  of  new  depot  at 
Modesto  ordered. 

In  Be  Southern  P.  Co.  Decision  No.  2316,  Application  No.  1589, 
April  21,  1915,  permission  to  discontinue  agent  at  Traver. 

Idaho.— In  Be  Idaho  &  W.  N.  B.  Co.  Case  No.  F-86,  Order  No. 
234,  June  10, 1915,  permission  to  relocate  depot  at  Twin  Lake  denied 
conditionally. 

In  Be  Idaho  &  W.  N.  B.  Co.  Case  No.  F-86,  Order  No.  251,  July 
7,  1915,  application  for  permission  to  change  location  of  depot  at 
Twin  Lakes  denied. 

ZZKnois.— "Marquis  v.  Chicago  &  M.  Electric  B.  Co.  No.  3408, 
March  31,  1915,  construction  of  platform,  Holdridge  Crossing,  or- 
dered. 

Felts  V.  Cleveland,  C.  C.  &  St.  L.  B.  Co.  No.  2658,  May  20,  1915, 
improved  passenger  station  facilities  at  Harrisburg  ordered. 
P.U.R.1915E. 
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Mt.  Pulaski  v.  Illinois  C.  B.  Co.  No.  3054,  June  3,  1915,  erection 
of  passenger  and  freight  station  at  Mount  Pulaski  and  suitable  um- 
brella sheds  ordered. 

Civic  League  v.  Chicago  &  A.  R  Co.  No.  3719,  June  17,  1915, 
remodeling  and  enlargement  of  station  building  at  CarroUton  or- 
dered. 

In  Re  Chicago  &  B.  I.  E.  Co.  No.  4060,  July  22,  1915,  agreement 
between  Chicago  &  Eastern  Illinois  Railroad  Company  for  joint 
operation  and  maintenance  of  a  passenger  station  at  Clover. 

Indiana. — Ex  parte  Southern  R.  Co.  No.  AR-436-Mc,  March  6, 
1915,  approval  of  construction  of  new  depot  building  at  Eckerty. 

7ott;a.— Darrah  v.  Chicago,  B.  &  Q.  R.  Co.  Docket  No.  A-2074, 
Aug.  20,  1915,  planking  or  paving  of  streets  between  the  south  plat- 
form and  the  north  platiorm  of  station  buildings  at  Chariton  ordered 
and  doors  of  cars  in  the  west-bound  trains  directed  to  be  so  opened 
that  passengers  may  be  discharged  and  received  on  the  south  side 
of  such  trains. 

Fuchs  V.  Chicago  &  N.  W.  R.  Co.  Docket  No.  A-1825,  Aug.  31, 
1915,  petition  for  erection  of  passenger  and  freight  depots  and  ter- 
minals in  Cedar  Rapids  on  the  west  side  of  Cedar  river  denied. 

The  Iowa  Commission  has  no  power  to  require  railroads  to 
provide  and  use  a  union  station  in  a  city,  under  §  2103  of  the  Code 
of  1897,  empowering  the  Commission  to  require  railroads  to  unite 
in  establishing  suitable  platforms  and  station  houses  at  points  of 
connection  or  crossing,  which  section,  when  properly  construed,  ap- 
plies solely  to  country  crossings.  Council  Bluffs,  Iowa  and  the  Com- 
mercial Club  of  Council  Bluffs,  Iowa  v.  Chicago,  Burlington  & 
Quincy  Railroad  Company,  et  al.,  Docket  A-1708,  June  30,  1915. 

In  construing  a  statute  relative  to  the  maintenance  of  stations,  the 
construction  given  a  similar  statute  in  a  sister  state  is  entitled  to 
some  weight.     Ibid. 

Kansas.— GsLTTison  v.  Union  P.  R.  Co.  No.  1031,  Sept  9,  1915, 
erection  of  depot  and  maintenance  of  agent  at  Grarrison  ordered. 

Low?>iana.— Ravenswood  v.  Texas  &  P.  R.  Co.  No.  2299,  Feb.  23, 
1915,  erection  of  pagoda  and  freight  shed  at  Ravenswood  ordered. 

Morley  v.  Texas  &  P.  R.  Co.  No.  2368,  May  26,  1915,  erection  of 
freight  and  passenger  stations  at  Morley  ordered. 

Maryland. — Parkton  Improv.  Asso.  v.  Pennsylvania  R.  Co.  Case 
No.  952,  July  8,  1915,  establishment  of  agent  at  Parkton  Station 
ordered. 

Michigan. — Gregory  v.  Michigan  Air  Line  R.  Co.  D-942,  July  9, 
1915,  erection  and  maintenance  of  passenger  station  at  Gregory 
ordered. 

Minnesota.— In  Re  Northern  P.  R.  Co.  March  19,  1915,  permifl- 
sion  to  withdraw  station  agent  at  Gloster. 
P.U.R.1915E. 
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In  Be  Bock,  Kle  A-lGSl,  May  22,  1915,  Great  Northern  Railway 
Company  ordered  to  erect  station  and  depot  at  Bock. 

In  Be  Ooodhne,  Aug.  6,  1915,  erection  of  depot  at  Goodhue  by 
Chicago  Great  Western  Bailway  ordered. 

In  Be  Minneapolis  &  B.  L.  &  M.  B.  Co.  Aug.  24,  1915,  permis- 
sion to  erect  at  Bemidji  a  platform  and  warehouse  5  feet  10  inches 
from  the  center  of  the  track. 

In  Be  Burchard,  Aug.  24,  1915,  Chicago  ft  Northwestern  Bailway 
Company,  ordered  to  keep  depot  waiting  room  at  Burchard  warm 
and  lighted  one-half  hour  before  and  after  the  arrival  and  departure 
of  all  passenger  trains  stopping  at  that  point. 

Montana. — McCabe  v.  Great  Northern  B.  Co.  Docket  No.  461, 
Jan.  28,  1915,  agency  at  McCabe  ordered. 

Comanche  t.  Great  Northern  B.  Co.  Docket  No.  476,  April  28, 
1915,  establishment  of  agency  at  Comanche  ordered. 

Glengarry  y.  Chicago,  M.  &  St.  P.  B.  Co.  No.  480,  July  3,  1915, 
custodian  to  take  charge  of  station  building  at  Glengarry  ordered. 

Hesper  v.  Great  Northern  B.  Co.  Docket  No.  482,  July  26,  1915, 
portable  station  building  and  platform  and  maintenance  of  agent  at 
Hesper  ordered. 

Suffolk  V.  Chicago,  M.  ft  St.  P.  B.  Co.  No.  481,  Aug.  2,  1915, 
portable  depot  and  maintenance  of  custodian  at  Suffolk  ordered. 

Whitefish  v.  Great  Northern  E.  Co.  Docket  No.  489,  Sept.  2, 
1915,  increased  lighting  facilities  at  depot  at  Whitefish  ordered. 

New  Jersey. — ^Acquackanonk  v,  Erie  B.  Co.  July  27,  1915,  reloca- 
tion of  passenger  station  at  Clifton  denied ;  permission  to  company 
to  abandon  Clifton  freight  station  denied,  and  certain  improvements 
and  facilities  ordered. 

In  Scoble  v.  New  York,  S.  &  W.  B.  Co.  April  13,  1915,  the  New 
Jersey  Commission  held  that  adequate  means  of  approach  to  a  box- 
car station  at  which  tickets  are  sold,  and  which  is  not  a  mere  inter- 
change point,  is  not  furnished  by  a  railroad  company,  where  no  means 
of  ingress  and  egress  are  provided,  and  passengers  have  to  walk  a 
quarter  of  a  mile  to  the  nearest  highway  over  railroad  tracks  which 
are  on  top  of  a  high  embankment  most  of  the  way,  and  across  a 
trestle  over  a  ravine  part  of  the  way. 

The  choice  of  the  actual  site  from  a  railroad  station  is  properly  a 
.  function  of  the  management  of  the  railroad  company,  and  should  not 
be  interfered  with  unless  it  is  established  that  the  requirements  for 
adequate  service  or  the  safety  of  the  public  are  disregarded.     Ibid. 

A  railroad  company  which  has  relocated  a  passenger  station  at  the 
nearest  accessible  highway  will  not  be  compelled  to  maintain  the 
station  at  its  former  location,  where  in  order  to  do  so  it  will  be  neces- 
sary to  purchase  a  private  right  of  way  thereto;  and  the  fact  that 
the  grade  and  condition  of  the  highway  are  bad,  and  require  a  pas- 
senger to  travel  a  considerably  greater  distance  tl  on  would  be 
P.U.R.1915E. 
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required  if  the  path  were  built  to  the  bli  station,  is  immaterial,  since 
the  condition  of  the  highway  is  not  the  fault  of  the  company,  but  of 
the  municipality.     Ibid. 

North  Carolina. — Kingston  v.  Atlantic  Coast  Line  R.  Co.  April 
14,  1915,  erection  of  union  station  at  Kingston  ordered. 

Ansonville  v.  Winston-Salem  Southbound  B.  Co.  June  9,  1915, 
petition  for  removal  of  depot  at  Ansonville  denied. 

NoHh  Dakota,— In  Re  Hartland  Station,  No.  563,  April  19,  1915, 
reopening  of  Hartland  station  ordered. 

In  Re  Fairmount,  No.  693,  March  19,  1915,  Chicago,  Milwaukee  & 
St.  Paul  Railway  ordered  to  relocate  and  remodel  depot  at  Fair- 
mount. 

Ohio,—UBse  v.  Baltimore  ft  0.  R.  Co.  No.  495,  July  1,  1915, 
company  required  to  maintain  adequate  depots  in  East  Youngstown. 

Oklahoma.— Fm\ey  y.  St.  Louis  ft  S.  F.  R.  Co.  No.  2034,  Feb.  8, 
1915,  refusal  to  order  building  of  depot  and  maintenance  of  agent  at 
Hamden. 

Levick  ▼.  Atchison,  T.  ft  S.  F.  R.  Co.  .Citation  No.  490,  Feb.  27, 
1915,  improvements  in  approaches  to  station  at  Ralston  ordered. 

Boring-Kim  Produce  Co.  v.  Kansas  City,  M.  &  Orient  R.  Co.  No. 
2053,  June  1,  1915,  erection  of  freight  depot  to  serve  town  of  Clin- 
ton ordered. 

Wellston  V.  St.  Louis  ft  S.  F.  -R.  Co.  Cause  No.  2335,  Aug.  6, 
1915,  improved  station  facilities  at  Wellston  ordered. 

Oregon.— Gilkej  v.  Southern  P.  Co.  File  No.  F-393,  March  24, 
1915,  erection  of  maintenance  of  standard  shelter  shed  at  Gilkey 
station  ordered. 

Ash  Swale  Grange  v.  Southern  P.  Co.  F-398,  July  8,  1915,  erec- 
tion of  standard  shelter  shed  at  Linn  Station  ordered. 

Pennsylvania. — Keefer  v.  Pennsylvania  R.  Co.  No.  316,  Feb.  17, 
1915,  stove  in  waiting  room  in  station  at  Woodside  ordered. 

State  Hospital  v.  Eastern  Pennsylvania  R.  Co.  Docket  No.  360, 
April  20,  1915,  erection  of  shelter  station  at  borough  of  Coaldale 
ordered. 

Davis  V.  Northern  C.  R.  Co.  Docket  No.  305,  May  7, 1915,  petition 
for  passenger  station  at  New  Market  denied. 

Long  V.  Philadelphia  &  R.  R.  Co.  No.  382,  July  22,  1916,  refusal 
to  order  removal  of  exit  gates  at  Wayne  Junction. 

South  Dakota.— Barker  v.  Chicago,  M.  ft  St.  P.  R.  Co.  P-140, 
April  28,  1915,  company  ordered  to  maintain  railroad  telephone  fa- 
cilities at  Loomis,  and  between  Loomis  and  Mitchell,  in  good  and 
eflScient  condition. 

Klatt  V.  Chicago,  M.  &  St.  P.  R.  Co.  F-179,  June  2,  1916,  im- 
proved station  facilities  at  Tripp  ordered. 

Bunnell  &  Son  v.  Chicago,  M.  &  St.  P.  R.  Co.  F-186,  June  26, 
1915,  installation  of  telephone  in  depot  at  Vivian  ordered* 
P.U.R.1916E. 
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Peterson  ▼.  Chicago,  M.  &  St.  P.  B.  Co.  P.166,  Jime  29,  1916, 
establishment  of  agent  and  remodeling  and  relocation  of  station  at 
Firesteel  ordered. 

Barnard  y.  Chicago  &  N.  W.  B.  Co.  F-184,  Aug.  7,  1915,  erection 
of  station  between  stations  9779  and  9780  or  between  stations  79  and 
80,  the  construction  of  a  station  platform,  and  the  installation  of  a 
station  agent  ordered. 

A  railroad  company  was  permitted  to  retire  from  service  a  station 
agent  at  a  designated  point  where  the  revenues  had  become  greatly 
reduced  by  abandonment  of  certain  logging  and  tie  busiuess,  on  con- 
dition, however,  that  section  foreman  and  his  wife,  with  proper 
telephone  service,  give  attention  to  reasonable  needs  of  public  as 
flpecified  in  order.  In  Be  Chicago,  Burlington  &  Quincy  Bailroad 
Company,  No.  F-167,  Feb.  16,  1915. 

Texas. — An  agreement  of  a  railroad  company,  made  in  considera- 
tion of  a  conveyance  of  land  to  it,  to  maintain  a  depot  on  the  land, 
is  valid  so  that  it  can  be  specifically  enforced  by  enjoining  the  com- 
pany from  removing  the  depot,  provided  the  interests  of  the  public 
do  not  demand  the  removal.  Mosel  v.  San  Antonio  &  A.  P.  Bail  way 
Company,  177  S.  W.  1048,  May  26, 1915. 

An  agreement  of  a  railroad  company  to  maintain  a  depot  on  land 
conveyed  to  it  is  not  satisfied  by  the  maintenance  of  a  freight  depot 
only,  where  the  contract  was  made  in  contemplation  of  a  custom  in 
small  towns  to  locate  freight  and  passenger  depots  on  the  same 
grounds  near  each  other.     Ibid. 

The  Texas  Bailroad  Commission  has  no  power  to  compel  the 
specific  performance  of  a  contract  for  the  maintenance  of  a  depot  at 
a  particular  place.     Ibid. 

The  power  of  the  Texas  Bailroad  Commission  to  see  that  all  the 
laws  relating  to  railroads  are  enforced,  does  not  militate  against  the 
right  of  the  courts  to  entertain  an  action  for  the  specific  perform- 
ance of  a  contract  to  maintain  a  depot  at  a  particular  place.     Ibid. 

On  a  hearing  for  a  temporary  injunction  to  compel  the  specific 
performance  of  a  contract  to  maintain  a  depot  at  a  particular  place 
by  restraining  the  railroad  from  removing  it,  a  judge,  sitting  in 
chambers,  has  no  power  to  sustain  a  general  demurrer  to  the  petition 
upon  the  ground  that  such  a  contract  cannot  be  specifically  enforced. 
Ibid. 

Wisconsin.— Monk  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.  Jan.  28, 
1915,  erection  of  umbrella  shed  at  Merrillan. 

Felker  v.  Chicago  &  N.  W.  B.  Co.  March  19,  1915,  petition  for 
additional  passenger  station  at  Marshfield  dismissed. 

Gierke  v.  Chicago  &  N.  W.  E.  Co.  March  20,  1915,  petition  for 
station  agent  at  Brookside  dismissed. 

Griep  V.  Chicago  &  N.  W.  B.  Co.  May  24,  1915,  erection  of  mod- 
P.U.R.1916E. 
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em  station  building  at  North  Freedom  adequate  for  freight  and 
passenger  traffic  ordered. 

Westrom  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  June  14, 1915, 
adequate  passenger  station  building  at  Dwight  ordered. 

Thompson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  June  24,  1915,  im- 
proved  station  facilities  at  Wascott  and  establishment  of  agency  or- 
dered. 

Howard  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  June  25,  1915,  en- 
largement of  joint  depot  at  Cameron  ordered. 

Ziesenis  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  July  24,  1915, 
adequate  freight  and  passenger  station  building  at  Lehigh  and  em- 
ployment of  competent  care  taker  ordered. 

Aubumdale  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  July  30, 
1915,  erection  of  adequate  freight  and  passenger  building  at  Auburn- 
dale  ordered. 

Sussens  v.  Minneapolis,  St.  P.  &  S.  Ste.  :M.  R.  Co.  July  27,  1915, 
application  for  agent  and  telegraph  operator  at  Patzau  denied. 

Stock-yard  facilities. 

Arkansas. — In  Re  St.  Louis  Southwestern  R.  Co.  Order  No.  A-63, 
March  4,  1915,  installation  of  stock  pens  at  Brookland  ordered. 

Illinois.— In  Ashton  v.  Illinois  C.  R.  Co.  No.  3162,  April  8,  1915, 
the  Illinois  Commission  held  that  track  or  stock  scales  cannot  be 
considered  in  general  a  part  of  a  railroad's  necessary  facilities  or 
equipment  for  the  transaction  of  ordinary  business,  and  that  a  pro- 
vision of  the  statute  giving  the  Commission  power  to  make  "reason- 
able regulations  for  the  weight  of  cars  and  of  freight  for  shipment^ 
cannot  be  construed  to  justify  an  order  requiring  the  railroad  to 
install  track  or  stock  scales  for  the  convenience  of  live  stock. 

Iowa. — ^Robertson  v.  Minneapolis  &  St.  L.  R.  Co.  Case  A-1669, 
March  31,  1915,  removal  of  stock  yard  outside  of  town  of  Taintor 
brdered.' 

Minnesota. — In  Re  use  of  Stock  Yard,  June  24,  1915,  the  Minne- 
sota Commission  found  that  a  reasonable  time  for  allowing  stock  to 
remain  in  yards  before  shipment  to  be  forty-eight  hours  between 
April  1,  and  November  1,  and  seventy-two  hours  between  November 
1  and  April  1,  and  ordered  that  such  regulation  be  adopted  by  the 
railroad  companies  of  the  state. 

In  Re  Great  Northern  R.  Co.  July  31,  1915,  erection  of  two-pen 
stockyard  with  sufficient  loading  chute  at  Elizabeth  ordered. 

Montana. — ^Thompson  v.  Great  Northern  R.  Co.  Docket  No.  453, 
Aug.  7,  1915,  petition  for  construction  of  stock  yards  at  Box  Elder, 
dismissed;  previous  order  requiring  construction  of  stock  yards  at 
Assinniboine  continued. 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


ANNOTATION.  925 

New  Mexico, — New  Mexico  Wool  Growers'  Asso.  v.  Atchison,  T. 
&  S.  F.  R.  Co.  —  N.  M.  — ,  145  Pac.  1077,  stock  scales  held  not  to 
be  a  necessary  facility  for  receiving  and  delivering  freight. 

Norih  Dakota,— In  Re  Stock  Yard  at  Portland,  No.  876,  April  16, 
1915,  Great  Northern  Railroad  Company  ordered  to  construct  stock 
yard  at  Portland. 

In  Re  Stock  Yard  at  Paneta,  No.  793,  April  16,  1915,  railroad 
ordered  to  improve  stock  yard  at  Paneta. 

In  Re  Stock  Yard  at  Powers  Lake,  No.  776,  AprU  19,  1915,  Great 
Northern  Railway  Company  ordered  to  provide  a  one-pen  stock  yard 
with  standard  loading  chute  and  feed  racks  at  Powers  Lake. 

In  Re  Stock  Yard  at  Palermo,  No.  691,  April  19,  1915,  erection 
of  stock  yards  at  Palermo  ordered. 

In  Re  Stock  Yard  at  Colfax,  No.  462,  April  19, 1915,  Great  North- 
ern  Railroad  Company  ordered  to  provide  one-pen  stock  yard  with 
standard  loading  chute,  water,  feed  racks,  and  shed  at  Colfax. 

In  Re  Stock  Yard  at  Blabon,  No.  735,  April  19,  1915,  railroad 
ordered  to  provide  two-pen  stock  yard  with  standard  loading  chute, 
water,  feed  racks,  and  shed  at  Blahon. 

In  Re  Stock  Yard  at  Wildrose,  No.  785,  April  19,  1915,  railroad 
ordered  to  provide  two-pen  stock  yard  with  standard  loading  chute, 
water,  feed  racks,  and  shed  at  Wildrose. 

In  Re  Stock  Yard  at  Deering,  No.  867,  April  19,  1915,  railroad 
required  to  provide  a  one-pen  stock  yard  with  standard  loading  chute 
and  shed  at  Deering. 

In  Re  Stock  Yard  at  Kindred  No.  882,  April  19,  1915,  Great 
Northern  Railroad  Company  ordered  to  provide  two-pen  stock  yard 
with  standard  loading  chute,  water,  feed  racks,  and  shed  at  Kindred. 

South  Dakota,— In  Re  Stock  Yards,  F-177,  Feb.  11,  1915,  in- 
creased facilities  at  Pierre  ordered. 

Barker  v.  Chicago,  M.  &  St.  P.  R.  Co.  P-140,  April  28,  1915,  addi- 
tional stock  yard  facilities  at  Loomis  ordered. 

Wisconsin.— Meier  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  May  26,  1915, 
petition  for  additional  facilities  for  loading  live  stock  at  Elmwood 
denied. 

In  Farmers  Co-op.  Packing  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  July 
1,  1915,  the  Wisconsin  Commission  ordered  a  railroad  company  to 
improve  its  stock-shipping  facilities,  increasing  the  width  of  the 
driveway  where  shippers  were  obliged  to  turn  their  wagons,  and  by 
providing  a  portable  chute,  and  by  constructing  an  additional  pen, 
it  appearing  that  the  pens  maintained  were  not  sufficient  to  care  for 
all  the  stock  which  were  occasionally  brought  for  shipment.  In  this 
case  it  was  held  that  the  Commission  has  no  power  to  compel  a  rail- 
road company  to  maintain  scales  for  weighing  stock  at  stock  pens. 
P.U.R.1916E. 
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Branch  or  side  tracks. 

ArJcansas.—ln  Re  St.  Louis  &  S.  F.  B.  Co.  Order  No.  A-80,  May 
11,  1915,  permission  to  construct  spur  track  at  Hatchie  Coon. 

California, — In  Re  Visalia  Electric  R.  Co.  Decision  Xo.  2422, 
Application  No.  1626,  May  26,  1915,  permission  to  remove  spur 
track  serving  packing  house  denied  temporarily. 

Connecticut. — In  Re  Connecticut  Co.  Docket  No.  1518,  April  12, 
1915,  construction  of  temporary  spur  track. 

In  Re  Bridgeport,  Docket  No.  1526,  May  22,  1915,  approval  of 
construction  and  maintenance  of  commercial  side  track  upon  Bar- 
num  avenue  in  Bridgeport. 

Idaho.— In  Re  Pacific  &  I.  Northern  R.  Co.  Case  No.  101,  Order 
No.  230,  May  28,  1915,  permission  to  remove  spur  track  near  New 
Meadows. 

Peterson  v.  Camas  Prairie  R.  Co.  Case  No.  P-77,  Order  No.  240, 
June  21,  1915,  petition  for  construction  of  spur  track  to  mill  of 
petitioner  denied. 

Illinois.— In  Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  No.  B.191,  April 
22, 1915,  approval  of  side-track  extension  agreement. 

In  Re  Chicago  River  ft  I.  R.  Co.  No.  3338,  March  4,  1915,  ap- 
proval of  trackage  agreement. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  3517,  March  4,  1915, 
approval  of  side-track  agreement. 

In  Re  Indiana  Harbor  Belt  R.  Co.  No.  3337,  March  4,  1915,  ap- 
proval of  trackage  agreement. 

In  Re  St.  Louis,  S.  &  P.  R.  Co.  No.  3566,  March  31,  1915,  ap- 
proval of  switch-track  agreement. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-208,  May  20,  1915,  ap- 
proval of  side-track  agreement. 

In  Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  No.  E-206,  May  20,  1915, 
approval  of  side-track  agreement. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-216,  June  3,  1915, 
approval  of  side-track  agreement. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-222,  June  17,  1915,  ap- 
proval of  agreement  between  railways  relating  to  the  use  of  side 
tracks. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-219,  June  17,  1915, 
approval  of  side-track  agreement. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-252,  July  8,  1915, 
approval  of  side-track  agreement. 

In  Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-286,  Sept.  2,  1915,  ap- 
proval of  agreement  relating  to  construction  and  use  of  temporary 
side  track. 

In  Re  Mobile  ft  0.  R.  Co.  E-271,  Sept.  2,  1915,  approval  of  spur- 
track  agreement. 
np.U.R.iQlsE. 
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In  Re  aeveland,  C.  C.  ft  St,  L.  B.  Co.  No.  E-285,  Sept.  2,  1915, 
approval  of  side-track  agreement. 

Iawa.—F\LchB  v.  Chicago  &  N.  W.  R.  Co.  Docket  A-1825,  Aug.  31, 
1915,  erection  of  team  track  at  Cedar  Eapida  ordered. 

Louisiana.— Ejl  parte  Louisiana  &  A.  B.  Co.  No.  2351,  April  27, 
1915,  removal  of  spur  track  at  Sardonia. 

Maine. — In  Be  Grand  Trunk  E.  Co.  May  4,  1915,  permission  to 
construct  and  maintain  branch  railroad  track  in  Portland. 

In  Re  Portland  Terminal  Co.  B.  R.  26,  location  of  branch  track 
in  Portland. 

New  Jersey. — In  Re  Andover  Gardens  Co.  July  12,  1915,  refusal 
to  require  railroad  company  to  maintain  and  operate  switch  connec- 
tion with  private  side  track  on  complainants  property. 

North  Dakota.~ln  Re  Hartland  Station,  No.  563,  April  19,  1915, 
extension  of  spur  track  ordered. 

In  Re  Great  Northern  R.  Co.  No.  831,  April  19,  1915,  construc- 
tion of  siding  between  Granville  and  Beering  ordered. 

In  Re  Great  Northern  R.  Co.  No.  276,  April  19,  1915,  construc- 
tion of  siding  between  Deering  and  Glenbum. 

South  Dakota.— In  Nedved  v.  Chicago,  M.  &  St.  P.  R.  Co.  —  S. 
D.  — ,  153  N.  W.  886  (1915)  it  was  held  that  the  distance  between 
stations  in  a  statute  (S.  D.  Civil  Code  §  534)  requiring  railroad 
companies  to  construct  and  maintain  side  tracks  between  stations 
that  are  now  more  than  12  miles  apart  when  ordered  by  the  Rail- 
road Commission  to  do  so,  means  the  distance  apart  along  the  line 
of  the  railroad  track  upon  which  such  stations  are  situated,  and-  not 
the  distance  apart  in  a  direct  line  across  the  country. 

While  the  Railroad  Commissioners  have  no  authority  arbitrarily 
to  require  a  railroad  compauy  to  construct  a  side  track  under  a  statute 
authorizing  them  to  require  railroads  to  construct  and  maintain  side 
tracks  for  shippers  between  stations  that  are  more  than  12  miles 
apart,  a  finding  by  the  Commissioner  that  a  side  track  was  public 
necessity  will  not  be  overruled  by  the  court  where  it  is  supported  by 
evidence.    Ibid. 

A  junction  point,  without  a  side  track,  on  a  line  of  a  railroad,  is 
not  a  station  within  the  provisions  of  a  statute  requiring  railroad 
companies  to  construct  and  maintain  side  tracks  for*shippers  be- 
tween stations  that  are  more  than  12  miles  apart,  when  ordered  to 
do  so  by  the  Railroad  Commissioners,  so  as  to  deprive  the  Commis- 
sioners of  jurisdiction  to  order  a  side  track.     Ibid. 

Abandonment  of  railroad. 

California. — In  Re  Monterey  &  D.  M.  Heights  R.  Co.  Applica- 
tion No.  1528,  Decision  No.  2278,  April  7,  1915,  the  California 
Commission  authorized  a  railroad  company  to  abandon  the  operation 
P.U.R.1916E. 
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of  a  line  of  railroad  2.86  miles  in  length,  it  appearing  that  its  opera- 
tion was  not  warranted  by  its  patronage,  present  or  prospective. 

Refusal  of  permission  for  the  abandonment  of  a  line  of  railway 
between  certain  towns,  on  the  theory  that  it  would  seriously  affect  the 
plant  investment  of  certain  quarries,  was  held  unjustified  where  ii 
appeared  that  the  revenues  derived  from  shipment  from  this  source 
had  been  small  for  a  considerable  period  prior  to  the  application, 
where  the  monthly  deficit  from  the  operation  of  the  railroad  had 
been  relatively  large,  and  where  there  were  no  prospects  of  additional 
tonnage  from  the  district  served.  In  re  Colusa  &  Lake  Railroad  Co. 
Decision  No.  2324,  Application  No.  1560,  April  23,  1916. 

In  Re  San  Bernardino  &  R.  E.  Co.  Decision  No.  2991,  Applica- 
tion No.  1527,  May  14,  1915,  permission  to  abandon  narrow  gauge 
railroad  running  between  San  Bernardino  and  Redlands. 

Minnesota. — In  Re  Minneapolis  &  R.  River  R.  Co.  A-1684,  Aug. 
18,  1915,  the  Minnesota  Commission  withheld  present  consent  to  the 
abandonment  of  a  branch  line  of  a  railroad  where  the  company  con- 
ceded that  the  line  should  continue  to  operate  for  a  limited  period, 
but  they  held  that  leave  would  be  granted  to  renew  the  application 
at  the  end  of  the  period.  The  company  was  permitted  to  abandon  a 
branch  line  4.58  miles  in  length  where  there  was  only  apparent  use 
for  about  a  mile  and  a  half  of  the  track  for  one  season,  and  the  ex- 
pense of  putting  it  in  repair  would  exceed  the  probable  revenue.  It 
was  also  permitted  to  abandon  a  branch  line  which  was  built  for 
temporary  use,  where  a  sink  hole  of  unknown  depth  in  its  right  of 
way  made  it  difficult  to  estimate  the  cost  of  a  permanent  track,  and 
where  even  temporary  repairs  would  be  large.  It  was  also  held, 
however,  that  a  railroad  company  would  not  be  permitted  to  aban- 
don a  branch  road  running  into  a  growing  and  productive  territory, 
settled  by  homesteaders  in  reliance  upon  the  permanence  of  a  rail- 
road, and  from  which  there  is  lumber  awaiting  shipment,  even  though 
the  entire  revenue  would  be  required  to  keep  it  in  condition  to 
operate.  It  was  also  held  that  a  railroad  company  building  a  branch 
line  for  temporary  purposes  should  post  notices  along  its  right  of  way 
to  that  effect,  in  order  that  settlers  might  not  be  deceived. 

Physical  connection  and  joint  service. 

California. — In  Re  Petaluma  &  S.  R.  R.  Co.  Decision  No.  2491, 
Case  No.  386,  June  17,  1915,  petition  for  physical  connection  be- 
tween Petaluma  and  Santa  Rosa  Railway  Company  and  the  North 
Western  Railroad  Company  at  Petaluma,  Sebastopol,  or  Santa  Rosa, 
dismissed. 

Kansas. — ^The  Commission  has  no  jurisdiction  to  compel  joint 
service  between  two  railroads  for  the  purpose  of  affording  shipping 
facilities  for  merchandise  from  points  within  the  state  to  points  out- 
side the  state,  since  such  shipments  must  necessarily  be  interstate  in 
P.U.R.1915E. 
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their  character.  The  Galena  Commercial  Club  v.  St.  Louis  &  San 
Francisco  Railroad  Company  et  al.  Docket  No.  858,  January  12, 
1915. 

A  railroad  company  having  rights  of  trackage  for  through  trains 
between  certain  points  on  the  line  of  another  railroad  company,  under 
a  contract  which  expressly  f orbitls  its  participating  in  local  business 
between  those  points,  cannot  be  compelled  to  serve  the  local  stations 
on  such  line,  especially  where  local  service  rendered  by  the  proprie- 
tary company  is  reasonable  and  satisfactory,  and  is  being  performed 
as  completely  as  it  was  before  the  contract  was  made.     Ibid. 

A  contract  which  grants  to  one  railroad  company  trackage  rights 
for  through  trains  between  certain  points  on  the  line  of  another  rail- 
road company,  and  prohibits  the  grantee's  participating  in  local  busi- 
ness between  those  points^  will  not  be  sustained  in  the  former 
particular,  and  be  held  void  with  respect  to  the  prohibitory  clause, 
on  the  ground  that  it  discriminates  against  the  local  stations.    Ibid. 

A  clause  oontained  in  a  trackage-rights  agreement  between  two 
railroad  companies,  which  provides  for  additional  compensation  to 
be  paid  the  proprietary  company  in  case  the  grantee  should  be  law- 
fully required  to  render  service  to  local  stations  on  the  lines  over 
which  the  rights  are  granted  does  not  empower  the  Commission  to 
compel  the  grantee  company  to  render  such  local  service  where  the 
grant  is  limited  to  trackage  rights  for  through  trains,  and  expressly 
prohibits  the  rendering  of  intermediate  service.     Ibid. 

The  contention  that  the  operating  of  trains  of  one  railroad  com- 
pany over  the  tracks  of  another  railroad  company  under  a  trackage- 
riglits  agreement  imposes  an  additional  servitude  entitling  the  public 
and  cities  on  the  line  of  the  road  to  the  service  of  such  additional 
trains  involves  a  judicial  question,  which  cannot  be  determined  by  the 
Commission.     Ibid. 

Wisconsin, — Waukesha- Lime  &  Stone  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  June  14, 1915,  physical  connection  between  tracks  of  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company  and  the  Chicago  &  North- 
western Railway  Company  in  Waukesha  ordered. 

Safety. 

California.— In  Re  Tosemite  Valley  E.  Co.  Decision  No.  2162, 
Case  No.  632,  February  23,  1915,  order  to  issue  new  time  card  with 
speed  restrictions. 

/ZKnow.— Coughanour  v.  South  Side  Elev.  E.  Co.  No.  3010,  May 
20,  1915,  remedy  of  unsafe  conditions  connected  with  certain  trap 
doors  in  the  cars  ordered. 

Indiana,— In  Re  Lake  Erie  &  W.  R.  Co.  No.  1527,  May  14,  1915, 
permission  to  make  safe  efficiency  tests. 

A  railroad  company  was  granted  an  extension  of  time  in  whicli  to 
install  automatic  block  signals  previously  ordered  by  the  Commis- 
P.U.R.1916E.  59 
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sion ;  it  appearing  its  preeent  manual  block  signal  system  was  highly 
efficient^  that  no  accident  had  occurred  on  account  thereof ,  that  the 
railroad  had  had  to  spend  large  sums  for  damages  caused  by  flood 
and  to  meet  equipment  requirements  of  recent  legislation,  and  that 
it  had  sustained  heavy  reductions  in  operating  revenue  daring  the 
year  on  account  of  the  falling  off  of  business  generally.  In  re 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railroad  Company, 
No.  350,  March  5,  1915. 

Maine. — In  Re  Van  Buren  Bridge  Co.  May  1,  1915,  Certificate  of 
Safety;  In  Re  Bangor  &  A.  R.  Co.  May  1, 1915,  Certificate  of  Safety. 

Michigan.— In  Re  Michigan  C.  R.  Co.  X.1575,  Jan.  26,  1915, 
approval  of  railroad  signal  department  plans  D-268,  revised  Jan.  5, 
1915. 

Ohlai^oma.— In  Re  Order  No.  109,  Cause  No.  1685,  Feb.  10, 1916, 
all  steam  and  electric  railroad  companies  in  the  state  ordered  to  block 
with  standard  safety  devices,  permanently  fastened,  all  frogs,  cross- 
ing frogs,  and  guard  rails  in  connection  with  frogs  and  switches,  on 
main-line  track  or  tracks  and  at  such  switch  track  or  tracks  as  con- 
nect with  main  line,  together  with  all  other  frogs  and  guard  rails  in 
use  in  the  state  that  connect  with  switch  track  or  tracks. 

Philippine  Islands. — In  Re  Manila  R.  Co.  Case  No.  176,  April  6, 
1915^  air  brakes  and  safety  chains  on  freight  rolling  stock  ordered. 

Miscellaneous. 

nUnois.—Umev  r.  Chicago  &  A.  R.  Co.  No.  2793,  June  17, 1915, 
refusal  to  modify  heater-service  rules. 

Commercial  Club  v.  Chicago,  M.  &  St.  P.  R  Co.  P-172,  June  26, 
1915,  Commercial  Club  of  a  city  held  as  a  proper  party  complain- 
ant in  a  proceeding  to  establish  an  adequate  railroad  service. 

Louisiana. — ^Trinity  v.  Louisiana  &  A.  R.  Co.  No.  2341,  March 
25,  1915,  repair  of  tracks  ordered. 

Nebraska. — In  Re  Nebraska  Steam  Road,  Application  No.  2223, 
June  18,  1915,  permission  to  cancel  rules  applicable  to  Nebraska 
state  traffic  authorizing  the  stopping  of  cars  of  horses,  mules,  and 
asses  in  transit  for  the  purpose  of  partially  unloading  or  to  complete 
loading. 

Philippine  Islands. — Ramos  v.  Manila  R.  Co.  Case  No.  175,  June 
22,  1915,  company  ordered  to  discontinue  practice  of  delivering 
freight  destined  for  points  beyond  the  San  Femando-Dao  grade  oat 
of  order  of  its  receipt  in  Manila. 
P.UJL1916]B. 
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NBW  HAMPSHIRE  PUBLIO  SERVICE  COMMISSION. 

IN  BE  CONWAY  ELECTEIC  LIGHT  &  POWEE  COMPANY. 

[D-246.] 

Seeurity  issues  —  Book  cost  and  reproduction  cost. 

1.  Securities  may  be  issued  to  cover  the  actual  cost  of  pole-line 
construction  and  meters,  although  a  valuation  shows  a  present  cost  of 
reproduction  new  somewhat  less  than  the  actual  cost. 

Security  issues -^  Undeveloped  water  power -^  Effect  for  rate'tnaking 
purposes. 

2.  An  issuance  of  securities  may  be  authorised  to  retire  securities 
issued  without  the  consent  of  the  Commission  in  payment  for  un- 
developed water  power,  but  this  will  not  be  regarded  as  establishing 
the  value  of  the  water  power  for  rate-making  purposes. 

Security  issues  ^Illegal  issues  ^Powers  of  Commission. 

3.  The  New  Hampshire  Commission,  while  without  power  to  legalize 
an  illegal  issue  of  stock,  may  authorize  an  issue  for  the  purpose  of 
retiring  outstanding  stock  illegally  issued. 

[September  1,  1915.] 

Petition  for  authority  to  issue  stock  of  the  par  value  of  $29,- 
200  for  the  purpose  of  taring  up  share  for  share  a  like  amount 
of  stock  inadvertently  issued  without  lawful  authority;  granted. 

Appearances:    Walter  D.  H.  Hill  for  the  petitioner. 

By  the  Commission :  The  petitioner  was  chartered  by  special 
act  of  the  legislature  in  1909,  but  for  several  years  took  no  steps 
toward  engaging  in  business,  except  that  in  that  year  it  purchased 
the  undeveloped  OdelPs  Falls  water  power.  In  1913  a  change  in 
ownership  was  effected,  and  the  water  power  was  transferred  to 
one  of  the  stockholders,  who  in  turn  reconveyed  it  to  the  company, 
at  an  advance  in  price.  The  company  then  proceeded  to  erect 
transmission  lines,  taking  its  power  from  a  Maine  corporation, 
and  issued  stock  to  the  amount  of  $25,200,  and  has  since  been  en- 
gaged in  the  business  of  supplying  electricity  in  the  town  of 
Conway.  All  this  was  done  without  any  authorization  by  this 
Commission,  and  in  ignorance  of  the  requirements  of  the  Public 
Service  act. 

By  another  petition  the  company  has  now  sought  authority  for 

its  engaging  in  business  in  the  town  of  Conway.    By  this  petition 

it  seeks  the  legalizing  of  its  outstanding  stock  issue, 
P.U.R.1915E. 
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[1]  The  largest  item  of  capitalizable  expenditure  is  that  of 
pole-line  construction  and  meters.  A  valuation  made  by  our 
electrical  engineer  shows  a  present  cost  of  reproduction  new  some- 
what less  than  the  actual  cost  as  shown  by  the  company's  books. 
But  the  construction  was  carried  on  under  unfavorable  circum- 
stances, which  considerably  increased  the  expenses;  and  we  find 
that  the  company's  accounts  in  this  particular  correctly  state  the 
amount  actually  expended,  and  that  this  amount  is  properly  cap- 
italizable. 

[2]  The  other  large  item  is  the  price  paid  for  the  undeveloped 
water  power.  This  transaction  was  certainly  irr^ular.  But  the 
company's  officers  believe  that  the  power  is  worth  all  that  was 
paid  for  it.  And  the  report  upon  its  possibilities  of  development 
made  by  a  competent  hydraulic  engineer  furnishes  some  justifica- 
tion for  this  belief.  On  the  other  hand,  there  is  little  demand  for 
power  in  that  neighborhood,  and  it  is  doubtful  whether  the  power 
will  in  fact  ever  be  developed. 

As  long  as  it  is  unused,  of  course,  its  value  is  not  a  factor  in 
the  determination  of  reasonable  rates.  Its  purchase  was  made  in 
good  faith,  though  irregularly,  and  stock  was  issued  in  good  faith 
to  pay  for  it.  Under  the  circumstances,  it  does  not  seem  incum- 
bent upon  us  to  be  over  critical,  so  far  as  the  question  involved  in 
this  case  is  concerned.  If  its  value  should  ever  be  material  in  a 
rate  inquiry,  the  whole  transaction  would,  of  course,  be  subject  to 
the  closest  scrutiny.  Our  allowance  of  this  item  as  a  basis  for  cap- 
italization under  the  peculiar  circumstances  of  this  case  is  not  to 
be  regarded  as  establishing  or  evidentiary  of  the  value  of  the  water 
power  for  purposes  of  rate  making. 

In  addition  to  these  two  items,  there  are  other  expenditures 
properly  capitalizable,  sufficient  to  support  the  outstanding  stock 
issue,  without  taking  into  account  the  item  of  $1,400  claimed  as 
organization  expenses.  There  is  no  clear  evidence  as  to  the  nature  , 
of  these  latter  expenditures,  and  such  evidence  as  thore  is  renders 
extremely  doubtful  their  propriety  as  a  charge  against  capital  ac- 
count. If  the  company  desires  a  further  issue  of  stock  on  account 
of  this  item,  or  to  pay  its  floating  indebtedn^s,  a  considerable 
part  of  which  was  confessedly  contracted  to  defray  operating  ex- 
penses, accounts  must  be  submitted  in  much  clearer  and  more 

detailed  form  than  anything  which  has  yet  been  furnished. 
P.U.R.1916E. 
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[3]  As  we  stated  in  the  similar  case  of  Re  Canterbury  &  B. 
Teleph;  Co.  4  N.  H.  P.  S,  C.  R.  312,  we  know  of  no  provision  of 
law  under  which  we  can  legalize  an  illegal  issue  of  stock. 

The  stockholders  having  voted  that  the  stock  be  issued  by  the 
directors  without  being  offered  to  the  stockholders  proportionate- 
ly, we  can,  however,  as  in  the  former  case,  authorize  its  issue  for 
the  purpose  of  retiring  the  outstanding  stock  illegally  issued. 
An  order  will  issue  accordingly. 

Edward  C.  Niles,  for  the  Commission. 


PKNKSTIiVANIA  PUBMC  SERVICE  COMHISSIOIT. 

BLAIESVILLE  TELEPHONE  COMPANY 

V. 

JOHNSTOWN  TELEPHONE  COMPANY  et  al. 
[Complaint  Docket  No.  373.] 

Service ''Telephone'^  Physical  connection  —  Construction  of  statute. 

1.  In  order  to  enable  the  Pennsylvania  Commission  to  act  under 
the  provision^  of  the  Public  Service  Company  law  with  reference  to 
physical  connection  between  the  lines  of  telephone  companies,  it  must 
be  established:  (1)  That  neither  one  of  the  companies  has  lines  or 
facilities  for  connections  which  communicate  with  or  reach  ^oth  of  the 
localities;  and  (2)  that  the  two  companies  have  lines  which  either 
form,  or  can  be  connected  so  as  to  form,  a  continuous  line  between  the 
two  localities;  and  that  if  Hiere  is  already  communication  by  direct 
•ingle  line  or  joint  continuous  line  of  company  or  companies,  there 
should  appear  from  the  evidence  that  public  necessity  existed  for  the 
linking  of  the  two  new  companies  whose  lines  are  continuous  when 
joined  together,  and  neither  of  which  reaches  both  localities  by  its  own 
line  or  its  facilities  or  connections. 

Service -^  Telephones '^ Physical  connection  ^Definition  of  term  ''lo* 
calitiesJ' 

2.  The  definition  of  the  term  "localities*'  as  used  in  the  Public 
Service  Company  law  with  reference  to  physical  connection  between 
the  lines  of  telephone  companies  must  be  determined  by  the  particular 
drciunstances  of  each  case. 

Service  —  Telephones  —  Physical      connection  —  Locality      directly 
served. 

3.  The  Pennsylvania  Commission  refused  to  order  physical  con* 
nectioB  between  the  lines  of  two  telephone  companies  to  the  exchange 
of  a  third  company,  where  it  appeared  that  the  objecting  company  had 
connection  with  the  locality  served  by  the  complainant  through  the  lines 

P.UJL1916E. 
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of  a  fourth  company,  and  there  was  no  eyidence  that  the  latter  con- 
nection could  not  afford  adequate  senrioe  to  the  locality  served  Ij  tiie 
complainant,  and  the  only  evidence  that  public  necessity  for  the  new 
connection  existed  was  a  petition  asking  therefor  by  a  number  of  sub- 
scribers of  complainants,  and  the  fact  that  such  connection  would  be 
more  convenient. 
DiscriminaUon  —  Telephones  —  Physical  connection, 

4.  The  mere  fact  that  a  telephone  company  which  refuses  to  afford 
physical  connection  between  its  lines  and  the  lines  of  another  company, 
through  the  exchange  of  a  third  company,  grants  such  facilities  to  s 
fourth  company,  does  not  show  that  the  latter  company  is  given  any 
undue  preference  thereby,  in  the  absence  of  evidence  that  the  com- 
panics  are  similarly  situated  with  respect  to  such  service. 

[July  22,  1915.] 

Peocbbdino  brought  by  complainant  to  compel  pbysical  con- 
nection between  its  lines  and  the  lines  of  the  Windber  Telephone 
Company  through  the  exchange  of  the  Johnstown  Telephone 
Company ;  denied  on  the  ground  that  no  public  necessity  existed 
therefor,  complainant's  locality  being  adequately  served  by  con- 
nection between  the  lines  of  the  respondent,  the  Windber  Tele- 
phone Company  with  the  lines  of  the  Bell  Telephone  Company 
operating  in  the  locality. 

Appearances:  G.  E.  Crist,  General  Manager,  Blairsville 
Telephone  Company. 

Monaghan,  Commissioner:  The  Blairsville  Telephone 
Company,  on  March  17,  1915,  filed  its  complaint  against  the 
Johnstown  Telephone  Company  and  the  Windber  Telephone 
Company,  setting  forth  that  the  complainant  is  a  public  service 
corporation,  operating  a  telephone  line  in  the  counties  of  Ind- 
iana and  Westmoreland,  and  having  its  principal  office  at  Blairs- 
ville, Pennsylvania;  that 

The  Windber  Telephone  Company,  one  of  the  respondents,  is 
also  a  public  service  corporation,  engaged  in  the  business  of 
operating  a  telephone  line  in  the  county  of  Somerset,  with  its 
principal  office  at  Windber,  in  that  county;  and  that  the  Johns- 
town Telephone  Company,  the  other  respondent,  is  also  a  public 
service  corporation,  operating  a  telephone  line  in  the  county  of 
Cambria,  with  its  principal  office  at  Johnstown,  Pennsylvania. 

It  is  alleged  that  the  complainant,  the  Blairsville  Telephone 
Company,  is  connected  with  the  Johnstown  Telephone  Company, 

P.U.R.1915E. 
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that  the  latter  company  has  connecti<m  with  the  Windber  Tele- 
phone Company,  and  that  without  any  change  of  lines  it  is 
possible  to  make  complete  connections  between  the  subscribers  of 
the  Blairsville  Telephone  Company  and  the  Windber  Telephone 
Company  through  the  Johnstown  Telephone  Company.  The 
complainant  states  that  the  respondent  companies  have  refused 
to  permit  such  connections  when  requested  so  to  do,  and  that  the 
complainant  company  has  no  other  means  of  communication  by 
which  it  can  serve  a  large  number  of  its  subscribers  than  the  lines 
of  the  respondent  companies. 

The  complainant  further  alleges  that  the  lines  of  neither  the 
company  complainant  nor  the  respondents'  lines  form  a  contin- 
uous connection  between  the  different  localities  specified,  and 
claims  such  right  of  connection  under  paragraph  6  of  §  1  of 
article  2  of  the  Public  Service  Company  law. 

The  Johnstown  Telephone  Company  in  its  answer  prays  that 
^e  petition  be  granted,  and  states  that  it  is  willing  to  grant  the 
connection  asked  for,  but  that  it  has  made  an  agreement  with  the 
Windber  Telephone  Company  by  which  it  is  precluded  from 
exchanging  traiSc  with  the  complainant  or  to  any  other  points 
east,  west,  and  north  on  the  lines  of  the  Johnstown  Telephone 
Company. 

In  an  informal  answer  the  Windber  Telephone  Company 
denies  that  it  has  refused  the  connection  asked  for,  and  sets  forth 
that  it  has  connection  with  the  Blairsville  district  through  the 
Bell  Telephone  Company's  lines,  but  that  the  traffic  produced  is 
of  such  small  volume  as  to  be  almost  negligible. 

At  the  hearing  held  in  this  matter  the  general  manager  of  the 
complainant  company  was  the  only  witness,  and  from  the  testi- 
mony produced  it  appears  that  the  Blairsville  Telephone  Com- 
pany operates  lines  supplying  600  to  700  subscribers,  90  per 
cent  of  whom  are  not  subscribers  to  the  Bell  Telephone  Com- 
pany, in  Indiana  and  Westmoreland  counties,  with  its  principal 
office  at  Blairsville,  Indiana  county,  and  that  it  has  interchange 
of  service  with  the  Johnstown  Telephone  Company,  operating 
in  Indiana  and  Somerset  counties,  and  this  company,  in  turn, 
has  direct  connection  and  interchange  of  service  with  the  Wind- 
ber Telephone  Company. 

The  Somerset  Telephone  Company  operates  in  Somerset  and 

P.U.R.1915E. 
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Cambria  counties,  and  connects  with  the  Johnstown  Telephone 
Company  and  through  it  with  the  Windber  Telephone  Company. 

The  Windber  Telephone  Company  connects  with  the  Bell 
Telephone  Company,  with  which  company  it  operates  a  joint 
exchange  at  Windber,  and  by  this  connection  reaches  Blairsville 
and  its  vicinity  where  the  Bell  Company  has  about  175  sab- 
scribers. 

The  testimony  discloses  that  the  connection  asked  for  could 
be  made  without  any  change  of  lines  or  any  additional  expense 
of  any  description,  as  the  Blairsville  Telephone  Company  now 
connects  with  the  Johnstown  Telephone  Company  and  that  com- 
pany connects  with  the  Windber  Telephone  Company,  but  this 
connection  the  Windber  Telephone  Company  refuses  to  permit 
for  the  reason  that  it  is  already  furnishing  service  to  Blairsville 
through  its  connection  with  the  Bell  Telephone  Company. 

The  complainant  presented  a  petition  signed  by  a  large  num- 
ber of  the  subscribers  of  the  Blairsville  Telephone  Company, 
requesting  that  this  Commission  order  connection  for  interchange 
of  service  between  the  Blairsville  Telephone  Company  and  the 
Windber  Telephone  Company  through  the  lines  of  the  Johns- 
town Telephone  Company,  and  that  such  an  exchange  of  service 
would  greatly  aid  the  subscribers  at  Blairsville  in  their  homes 
and  their  business. 

Article  2,  §  1,  paragraph  (V),  of  the  act  of  July  26,  1913, 

provides  that  it  shall  be  the  duty  of  every  public  service  company 

"if  a  telephone  corporation,  or  person  engaged  in  the  telephone 

business,  whose  lines,  together  with  the  lines  of  another  telephone 

corporation,  or  person  engaged  in  the  telephone  business,  form 

a  continuous  line  of  communication  between  diflFerent  localities, 

which  are  not  reached  by  lines,  facilities,  or  connections   of 

either  alone,  and  could  be  made  to  do  so  by  the  construction  and 

maintenance  of  suitable  connections  between  the  several  lines  at 

common  points,  for  the  transmission  of  conversations  between 

different  localities,  to  jointly  arrange  for  the  interchange  and 

transfer  of  conversations  at  such  common  points  when  it  can 

reasonably  be  done,  and  efficient  service  can  be  obtained  without 

injustice  to  either  company  and  without  substantial  impairment 

or  detriment  to  the  service  to  be  rendered  by  either  company, 

and  when  necessity  exists  therefor,  in  order  to  supply  through 
P.U.R.1015E. 


Digitized  by  V:iOOQIC 


BLAIR8VILLE  TELBPH.  CO.  ▼.  JOHNSTOWN  TELEPH.  CO.      037 

traffic  commiuiicatiozis  between  different  localities  not  otherwise 
provided  for  by  the  companies  in  question,  or  either  of  them ; 
and  shall  operate  and  conduct  a  joint  through  traffic  oyer  the 
several  lines  so  connected,  and  shall  make  the  proper  rules  and 
regulations  governing  the  same,  and  shall  establish  just  and 
reasonable  rates  and  charges  for  the  joint  through  service  there- 
by rendered,  and  shall  make  among  themselves  an  equitable  ap- 
portionment of  the  costs  and  revenues  appertaining  to  the  joint 
facilities  and  service.'*     [Laws  1918,  p.  1S85.] 

And  under  article  6,  §  9  of  the  said  act,  prescribing  the  pow- 
ers and  duties  of  this  Commission,  it  is  provided : 

^^Whenever  the  Commission  shall  find  that  there  are  any  two 
or  more  telephone  companies  whose  lines  form  a  continuous  line 
of  communication,  or  could  be  made  to  do  so  by  the  construction 
and  maintenance  of  suitable  connections  between  the  several 
lines  at  conmaon  points,  for  the  transmission  of  conversations 
between  different  localities  which  are  not  reached  by  the  lines  of 
either  company  alone,  and  that  such  connections  and  facilities 
for  the  through  transmission  of  conversations,  jointly,  over  the 
several  lines,  can  reasonably  be  made,  and  an  efficient  service 
can  be  obtained  without  injustice  to  either  company,  and  without 
substantial  impairment  or  detriment  to  the  service  to  be  ren- 
dered by  either  company,  and  that  a  public  necessity  exists 
therefor;  or  shall  find  that  any  two  or  more  telephone  compa- 
nies have  failed  to  establish  just  and  reasonable  joint  rates  or 
charges  for  through  service,  by  or  over  their  several  lines  so 
connected,  and  that  such  joint  rates  or  charges  ought  to  be  estab- 
lished, in  order  to  supply  a  through  traffic  and  communication 
between  different  localities  not  otherwise  provided  for,  or  prof- 
fered by  the  companies  in  question,  or  either  of  them, — ^the 
Commission  may  by  its  order  require  that  such  connection  be 
made  and  facilities  supplied,  and  that  through  conversations  be 
transmitted  thereby;     .     .     ." 

The  language  of  the  several  sections  above  quoted  is  very 
plain,  and  to  the  effect:  That  the  Commission  may  order  and 
require  connections  and  facilities  supplied  and#through  conver- 
sations transmitted  thereby,  where  a  telephone  corporation,  or 
person  engaged  in  the  telephone  business,  whose  lines,  with  the 

lines  of  another  telephone  corporation,  or  person  engaged  in  the 
P.U.R.1015E. 
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telephone  business,  (1)  form  a  continuous  line  of  communica- 
tion between  different  localities;  (2)  or  could  be  made  contin- 
uous by  the  construction  and  maintenance  of  suitable  connections 
between  the  several  lines  at  common  points,  for  the  transmission 
of  conversations  between  different  localities.  But  these  two 
propositions  are  subject  to  ihe  qualifications:  (a)  That  said 
order  for  connections  between  different  localities  shall  be  made 
only  where  efficient  service  can  be  obtained  without  injustioe  to 
either  company,  and  without  substantial  impairment  or  detri- 
ment to  the  service  to  be  rendered  by  either  company,  and  when 
the  necessity  exists  therefor;  and  (b)  where  the  different  local- 
ities cannot  be  communicated  with  or  reached  by  the  lines  of 
either  company  alone,  and  where  such  service  is  not  already 
established  or  provided  for. 

[1]  It  is  therefore  very  clear  that  to  enable  the  Commission 
to  act  it  must  be  established :  (1)  That  neither  one  of  the  com- 
panies has  lines  or  facilities  for  connections  which  communicate 
with  or  reach  both  of  the  localities;  and  (2)  that  the  two 
companies  have  lines  which  either  form,  or  can  be  connected  so 
as  to  form,  a  continuous  line  between  two  localities ;  and  that  if 
there  is  already  communication  by  direct  single  line,  or  joint 
continuous  line  of  some  company  or  companies,  there  should 
appear  from  the  evidence  that  public  necessity  existed  for  the 
linking  of  the  two  new  companies  whose  lines  are  continuous 
when  joined  together,  and  neither  of  which  reaches  both  locali- 
ties by  its  own  line  or  its  facilities  or  connections. 

[2]  The  definition  of  the  term  "localities"  under  this  section 
of  the  act  must  be  determined  by  the  particular  circumstances  of 
each  case.  In  this  case  in  the  opinion  of  the  Commission,  the 
term  "locality"  with  respect  to  the  Blairsville  Telephone  Com- 
pany means  the  immediate  territory  served  by  the  Blairsville 
Telephone  Company  in  Indiana  county  and  in  Westmoreland 
county ;  and  that  the  other  "locality"  in  this  case  is  that  of  the 
Windber  Telephone  Company,  which  includes  the  territory 
served  by  that  company  in  the  vicinity  of  Windber  in  Somerset 
county.  From  the  testimony  these  two  principal  exchanges  of 
the  Blairsville  Telephone  Company  and  the  Windber  Telephone 
Company  are  at  a  distance  of  33  miles  from  each  other. 

[3]  We  have,   therefore,    the   proposition   of   the   Windber 

P.U.R.1915E. 
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Telephone  Company  having  through  ita  facilities  and  connec- 
tions with  the  Bell  Telephone  Company  a  connection  and  inter- 
change of  service  with  both  localities.  There  is  no  evidence 
to  indicate  that  the  Windber  Telephone  Company,  through  its 
connections  with  the  Bell  Telephone  Company,  is  not  providing 
adequate  service  to  the  locality  of  the  Blairsville  Telephone  Com- 
pany. Nor  is  there  any  evidence  that  a  public  necessity  exists 
for  the  establishment  of  a  new  line  between  these  two  localities. 
It  is  true  that  a  petition  has  been  presented  by  a  number  of  the 
subscribers  of  the  Blairsville  Telephone  Company,  asking  for 
the  connection  through  the  Johnstown  Telephone  Company  with 
the  Windber  Telephone  Company,  but  such  petition  does  not 
show  or  assert  any  public  necessity  for  that  service.  It  may  be 
convenient  for  the  subscribers  of  the  Blairsville  Telephone  Com- 
pany to  have  the  additional  facility,  but  this  Commission  has 
only  the  power  granted  under  the  act  of  assembly  by  which  it 
was  created,  and  the  power  to  compel  connection  between  tele- 
phone companies  is  limited  by  the  two  sections  of  the  act  to 
which  we  have  referred.  Of  course,  if  there  was  affirmative  evi- 
dence that  the  Windber  Telephone  Company  with  its  facilities 
and  connections  with  the  Bell  Telephone  Company  was  not  fur- 
nishing efficient  or  adequate  service  between  Windber  and  Blairs- 
ville, a  different  question  would  arise. 

[4]  There  is  an  intimation  in  this  case  that  the  Somerset 
Telephone  Company,  which  is  connected  with  the  Johnstown 
Telephone  Company,  is  furnishing  service  through  the  Johns- 
town Telephone  Company  with  the  Windber  Telephone  Compa- 
ny, and  we  assume  that  this  intimation  was  made  for  the  purpose 
of  showing  that  the  Windber  Telephone  Company  is  giving 
undue  preference  to  the  Somerset  Telephone  Company.  But  it 
does  not  appear  from  the  evidence  that  the  Somerset  Telephone 
Company  is  in  like  position  with  the  Blairsville  Tele- 
phone Company^  either  as  to  location  or  as  to  the  require- 
ments of  the  subscribers.  Indeed,  the  Somerset  Telephone 
Company  is  in  an  entirely  different  locality  from  the  Blairsville 
Telephone  Company;  and  it  may  be,  for  all  that  appears  in  the 
evidence,  that  its  connection  with  the  Johnstown  Telephone 
Company  is  perfectly  just,  proper,  and  reasonable,  without  the 
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effect  of  giving  any  undtie  preference  as  against  the  Blairsville 
Telephone  Company,  or  any  other  company  similarly  situated. 
We  have  come  to  the  conclusion  that  since  the  two  localities 
are  reached  by  the  lines,  facilities,  and  connections  of  the  rtr 
spondent^  the  Windber  Telephone  Company,  since  adequate 
service  is  already  provided  between  the  localities  in  question ;  and 
as  there  is  no  evidence  of  any  undue  preference  granted  to  any 
company, — the  complaint  should  be  dismissed. 


IlililNOIS  PUBLIC  UTILITIES  COMMISSION. 

ASSUMPTION  MUTUAL  TELEPHONE  COMPANY 
CENTEAL  UNION  TELEPHONE  COMPANY  et  aL 

[No.  3689.] 

Service  —  Telephone  —  Physical  connectiona. 

The  right  of  priority  of  a  telephone  company  to  advantages 
accruing  to  it  by  reason  of  its  connection  with  a  long-distance  line 
will  be  protected,  and  where  public  necessity  and  convenience  demand 
that  the  lines  of  another  company  be  connected  with  the  long-distance 
line  through  the  switch  board  and  lines  of  the  original  company,  and 
it  appears  that  no  injury  would  thereby  result  to  either  service,  such 
connection  may  be  ordered  and  the  original  company  allowed  to  impose 
a  charge  for  its  service  over  the  usual  toll  rate  by  the  long-distanoe 
company  in  an  amount  sufficient  to  save  it  from  injury. 

[August  19,  1915.] 

Application  for  the  establishment  of  a  physical  connection 
between  the  telephone  lines  of  the  complainant  and  the  lines 
of  the  defendant;  granted ;  defendant  allowed  to  charge  a  reason- 
able amount  for  use  of  its  facilities. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  case  arises  from  an  informal 
complaint  filed  with  the  Commission  by  the  Assumption  Mutual 
Telephone  Company,  alleging  refusal  on  the  part  of  the  Assump- 
tion Telephone  Company  to  establish  a  physical  connection  with 
the  lines  of  the  complainant  for  toll  service.  The  Commission 
made  an  effort  to  adjust  the  complaint  informally,  and  sug- 
gested a  plan  of  settlement,  but  the  Assumption  Telephone  Com- 
pany was  not  disposed  to  give  the  matter  any  consideration,  and 
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subsequendy  formal  complaint  was  filed  by  the  Assumption 
Mutual  Telephone  Company. 

The  complaint  represents  that  the  complainant  is  a  public 
utility  engaged  in  the  operation  and  management  of  a  telephone 
system  in  and  around  the  city  of  Assumption ;  that  the  Assump- 
tion Telephone  Company  also  is  a  public  utility  engaged  In  the 
operation  and  management  of  a  telephone  system  in  and  around 
the  city  of  Assumption ;  that  the  receivers,  Central  Union  Tele- 
phone Company,  are  engaged  in  the  handling  of  "long-distance 
telephone  service"  from  the  city  of  Assumption,  and  that  by 
virtue  of  a  contract  between  the  Assumption  Telephone  Com- 
pany and  the  Central  Union  Telephone  Company  the  switching 
service  of  the  said  receivers,  Central  Union  Telephone  Com- 
pany/ is  performed  by  the  Assumption  Telephone  Company. 

The  complaint  further  represents  that  the. complainant  has 
a  large  number  of  telephones  in  the  city  of  Assumption  and  the 
rural  territory  contiguous  thereto,  to  wit,  800  telephones  in  the 
city  and  approximately  600  telephones  in  the  country,  with  a 
complete  equipment  for  the  carrying  on  of  a  local  and  long-disi- 
tance  telephone  business;  that  application  was  made  to  the 
defendants  to  receive,  transmit,  and  deliver  messages  or  conver- 
sations from  the  subscribers  of  the  complainant  over  the  lines  of 
said  defendants;  that  the  defendants  refused  to  enter  into  any 
arrangements  for  the  exchange  of  messages  between  the  lines 
of  the  complainant  and  the  lines  of  said  defendants,  ^nd  that 
such  refusal  constitutes  a  violation  of  §  44  of  the  act  to  provide 
for  the  regulation  of  public  utilities  now  in  force  in  the  state 
of  Illinois. 

The  defendants,  in  their  answer,  deny  that  public  convenience 
and  necessity  require  the  establishment  of  a  physical  connection 
between  the  lines  of  the  complainant  and  the  lines  of  the  defend- 
ants, and  aver  that  the  Assumption  Telephone  Company  has 
expended  large  sums  of  money  in  installing  and  maintaining 
adequate  facilities  for  the  handling  of  local  and  long-distance 
business  in  the  city  of  Assumption  and  over  the  toll-line  system 
of  the  Central  Union  Telephone  Company;  that  the  establish- 
ment of  the  connection  sought  by  the  complainant  would  result 
in  an  impairment  of  the  investments  of  the  defendant,  Assump- 
tion Telephone  Company ;  that  the  long-distance  or  toll  business 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


942  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

originating  at  Assumption  does  not  produce  sufficient  revenue 
to  enable  the  defendants  to  maintain  efficient  long-distance  toll 
service  if  said  revenue  is  divided  between  the  Assumption  Tele- 
phone Company  and  the  complainant;  that  the  complainant's 
system  is  a  grounded  system,  giving  poor  and  inefficient  service, 
and  that  the  long-distance  toll  service  would  be  greatly  impaired 
if  the  physical  connection  sought  should  be  established. 

Hearing  was  held  at  Springfield,  Illinois,  May  6,  1915.  Les- 
lie J.  Taylor,  of  Taylor  &  Taylor,  attorneys,  appeared  for  the 
complainant;  Ben  B.  Boynton,  attorney^  appeared  for  the  de- 
fendants. 

It  appeared  from  the  testimony  presented  at  the  hearing  that 
the  Assumption  Telephone  Company,  hereinafter  referred  to  as 
the  '^Assumption  company,"  operates  a  telephone  exchange  in 
the  city  of  Assujnption,  serving  about  250  subscribers,  a  few 
of  which  are  rural  subscribers;  that  the  Assumption  company 
has  physical  connection  with  the  Christian  County  Telephone 
Company,  of  Taylorville,  which  operates  an  extensive  telephone 
system  in  Christian  county,  by  means  of  a  toll  line  owned  jointly 
by  the  two  companies  extending  from  Assumption  to  Taylorville; 
that  the  Central  Union  Telephone  Company,  hereinafter  referred 
to  as  the  "Central  Union  Company,"  has  two  copper  metallic 
toll  lines  extending  from  Pana  to  Assumption,  both  of  which  are 
connected  into  the  switch  board  of  the  Assumption  company,  and 
that  by  means  of  such  lines  subscribers  of  the  Assumption  com- 
pany have  access  to  the  toll-line  system  of  the  Central  union 
company,  which  is  a  part  of  the  "Bell  System,"  and  its  con- 
necting companies. 

It  further  appeared  that  the  Assumption  Mutual  Telephone 
Company,  hereinafter  referred  to  as  the  "Mutual  company," 
also  operates  a  telephone  exchange  in  the  city  of  Assumption, 
serving  about  300  subscribers  in  the  city  and  about  500  sub- 
scribers in  the  rural  territory  contiguous  thereto ;  that  the  Mutual 
company  has  toll-line  connections  with  the  Christian  County 
Telephone  Company,  of  Taylorville,  and  the  Decatur  Home 
Telephone  Company,  of  Decatur,  an  independent  company  oper- 
ating in  opposition  to  the  Central  Union  Company  at  Decatur; 
that  although  the  Central  Union  Company  has  connection  with 
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the  Christian  County  Telephone  Company  and  adequate  facil- 
ities for  the  handling  of  toll  business  with  the  city  of  Taylorville, 
it  refuses  to  accept  any  messages  from  the  Mutual  company 
routed  via  Taylorville,  and  that  by  reason  of  the  limited  toll- 
line  facilities  of  the  Mutual  company,  its  subscribers  are  unable 
to  communicate  with  many  points  in  the  immediate  vicinity  of 
Assumption  and  with  distant  points  reached  only  over  toll-line 
system  of  the  Central  union  company. 

It  was  contended  by  the  Assumption  company  that  it  has  ex- 
pended large  stmis  of  money  in  the  development  of  a  local  ex- 
change system  in  the  city  of  Assumption,  and  in  providing 
facilities  for  the  handling  of  ^%ng-distance"  business  with  the 
Central  union  company;  that  it  was  the  first  company  to  build 
and  operate  a  telephone  exchange  in  the  city  of  Assumption, 
and  has  adequate  facilities  for  the  furnishing  of  an  efficient  and 
satisfactory  service  to  the  public;  that  a  connection  between 
the  lines  of  the  Assumption  company  and  the  Central  union 
company  has  existed  for  a  number  of  years,  and  is  the  only 
connection  that  the  Central  union  company  has  ever  had  in 
the  city  of  Assumption;  that  a  large  number  of  the  telephones 
of  the  Mutual  company  in  the  city  of  Assumption  are  dupli- 
cates; that,  with  few  exceptions,  every  business  house  in  the 
city  has  the  service  of  the  Assumption  company,  and  that  the  es^ 
tablishment  of  a  physical  coimection  between  the  lines  of  the 
Assumption  company  and  the  lines  of  the  Mutual  company,  or 
between  the  lines  of  the  Mutual  company  and  the  toll  lines  of 
the  Central  union  company,  would  result  in  loss  of  subscribers 
and  irreparable  injury  to  the  Assumption  company. 

It  was  contended  by  the  complainant  that  its  entire  system 
is  in  good  physical  condition;  that  while  the  rural  lines  are 
grounded,  a  greater  part  of  the  lines  in  the  city  of  Assumption 
are  metallic;  that  the  local-exchange  service  and  such  long- 
distance service  as  it  is  now  able  to  furnish  is  entirely  satis- 
factory to  its  subscribers;  that  many  people  in  the  city  of  As- 
siunption  and  the  rural  territory  contiguous  thereto  are  deprived 
of  "long-distance  service"  bv  reason  of  the  refusal  of  the  Assump- 
tion company  and  Central  union  company  to  establish  physical 

connection  with  the  lines  of  the  complainant;  that  public  con- 
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venience  and  necessity  demand  and  require  the  establishment 
of  a  connection  between  the  lines  of  the  complainant  and  the 
toll-line  system  of  the  Central  union  company,  and  that  public 
convenience  would  properly  be  served  through  the  Central  union 
company  connecting  one  of  its  Pana-x\s8umption  toll  lines  with 
the  switch  board  of  the  Mutual  company. 

The  Central  union  company  does  not  oppose  the  establishment 
of  a  physical  connection,  provided  it  is  made  by  means  of  a 
trunk  line  between  the  switch  board  of  the  Assumption  com- 
pany and  the  switch  board  of  the  complainant.  A.  J.  Parsons, 
commercial  superintendent  of  the  Central  union  company,  testi- 
fying as  an  expert  on  behalf  of  the  Assumption  company,  stated 
that  it  is  very  desirable  that  all  toll  business  originating  and 
terminating  at  Assumption  should  come  through  one  channel; 
that  if  two  routes  were  used,  delays  would  occur  in  the  han- 
dling of  calls,  incorrect  reports  would  be  made  to  the  patrons,  and 
errors  would  likely  occur  in  making  toll  charges. 

From  a  careful  consideration  of  the  testimony  presented  at 
the  hearing  and  the  bHefs  filed  and  arguments  made,  it  appears 
that  many  users  of  telephone  service  in  the  city  of  Assumption 
and  the  rural  territory  contiguous  thereto  are  'unable  to  trans- 
mit messages  to,  and  communicate  with,  distant  points  by  rea- 
son of  the  divided  telephone  service  in  the  city  of  Assumption 
and  the  limited  toll-line  facilities  of  the  Mutual  company. 

It  further  appears  that  the  Assumption  company  has  a  right 
of  priority  in  the  connection  with  the  toll-line  system  of  tlie 
Central  imion  company;  that  such  right  should  be  recognized 
and  protected,  and  that  the  efficiency  of  the  service  at  Assump- 
tion and  at  distant  points  covered  by  the  toll-line  system  of 
the  Central  union  company  and  its  connecting  companies  would 
be  impaired  if  any  change  were  made  in  the  arrangement  of  the 
two  toll  lines  extending  from  Pana  to  Assumption  and  con- 
nected with  the  switch  board  of  the  Assumption  company. 

In  considering  applications  for  physical  connection  between 

the  lines  of  two  competing  companies,  the  Commission  has  held 

that  the  facts  must  show  clearly  that  public  convenience  and 

necessity  demand  and  require  a  physical  connection;  that  the 

establishment  of  such  connection  is  practicable  and  would  not 

impair  the  service  of  cither  company,  and  that  it  would  not 
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seriously  interfere  with,  or  jeopardize,  private  rights,  and  a 
lengthy  discussion  of  these  conditions  in  connection  with  this 
case  is  unnecessary. 

In  the  light  of  the  facts  presented  in  this  case,  the  Com- 
mission is  of  the  opinion  that  a  physical  connection  should,  be 
established  between  the  switch  boards  of  the  Assumption  Mutual 
Telephone  Company  and  the  Assumption  Telephone  company 
in  the  city  of  Assumption  for  toll  service. 

The  testimony  clearly  shows  that  the  Assumption  company 
will  suffer  a  loss  of  subscribers  if  a  physical  connection  is  made 
between  the  lines  of  the  Mutual  company  and  the  Central  union 
company,  unless  some  protective  measure  is  applied.  If  the 
connection  is  made  by  means  of  a  trunk  line  between  the  switch 
board  of  the  complainant  and  the  Assumption  company,  the 
facilities  of  the  Central  union  company  need  not  be  disturbed. 

It  would  be  unlawful  for  the  Central  union  company  to 
charge  a  different  rate  for  toll  service  rendered  to  the  subscribers 
of  the  complainant  than  it  charges  for  service  to  the  subscribers 
of  the  Assumption  company,  but  the  Assumption  company  may 
charge  a  reasonable  amount  for  the  use  of  its  facilities,  which 
will  protect  it  against  injury  from  such  connection. 

The  law  provides  that  the  companies  shall  agree  upon  the 
terms,  and  in  case  an  agreement  cannot  be  reached,  the  Com- 
mission shall  fix  the  terms.  It  is  not  necessary,  therefore,  for 
the  Commission  to  fix  th6  terms  in  this  order. 

It  is  therefore  ordered  that  the  Assumption  Telephone  Com- 
pany and  ihe  Assumption  Mutual  Telephone  Company  make 
such  physical  connections  between  their  exchanges  in  the  city 
of  Assumption  as  is  required  for  the  furnishing  of  toll  service 
over  the  lines  of  the  Central  Union  Telephone  Company  and 
its  connecting  companies  to  the  subscribers  of  the  Assumption 
Mutual  Telephone  Company,  and  that  such  toll  service  be  as 
complete  as  is  furnished  to  the  subscribers  of  the  Assumption 
Telephone  Company. 

It  is  further  ordered  that  the  cost  of  making  such  connection 

shall  be  borne  by  the  Assumption  Mutual  Telephone  Company. 
P.U.R.1916E.  60 


Digitized  by  V:iOOQIC 


046  ILLINOIS  PUBLIC  UTQJTIBS  GOMMISSIQK. 

Sixty  days  is  deemed  a  reasonable  time  within  which  the 
companies  shall  comply  with  this  order. 

By  order  of  the  Commission,  this  19th  day  of  August,  1915, 
dated  at  Springfield,  Illinois* 

Note.<^-Physical  connection  beween  the  lines  of  telephone  com- 
panies, joint  operating  agreements,  and  joint  use  of  facili- 
ties. 

In  Moher  ▼.  Pearl  City  Independent  Teleph.  Co.  No.  2938,  July 
1,  1915,  the  Illinois  Commission  ordered  that  connection  be  made 
between  the  lines  of  two  companies  operating  in  a  city  and  its  vi- 
cinity, where  a  substantial  number  of  subscribers  of  both  companies 
demanded  the  connection  and  the  service  of  neither  company  was 
adequate,  and  protected  the  company  charging  the  higher  rates  by 
requiring  that  the  connection  should  be  made  on  terms  to  prevent 
loss  to  it. 

In  Farmers  United  Teleph.  Co.  v.  Central  U.  Teleph.  Co.  No. 
1330,  June  2,  1915,  the  Indiana  Commission  ordered  defendant  to 
make  connection  at  Columbia  City  between  its  lines  and  those  of  the 
plaintiff,  whereby  the  latter  might  receive  and  transmit  long-distance 
messages. 

In  Pike  County  Teleph.  Co.  v.  Flint  Kyle  Teleph.  Co.  No.  1462, 
Aug.  5,  1915,  the  Indiana  Commission  refused  to  authorize  a  tele- 
phone company  to  make  physical  connections  with  the  lines  of  an- 
other company  which  had  physical  connections  with  the  lines  of  a 
third  company  which  served  the  same  territory  as  the  complainant, 
on  the  ground  that  public  convenience  and  necessity  did  not  require 
the  proposed  connection,  and  that  such  connection  and  use  of  the 
defendant's  lines  would  result  in  irreparable  injury  to  it  and  the 
third  company,  and  be  detrimental  to  the  service  to  be  rendered  by 
the  companies. 

In  Whitley  County  Teleph  Co.  v.  Farmers  Mut  Teleph.  Co.  No. 
1217,  Aug.  5, 1915,  tiiie  Indiana  Commission  ordered  that  connection 
be  made  between  the  lines  of  said  companies  at  their  exchanges  in 
Columbia  City,  South  Whitley,  Larwill,  Laud,  and  Etna,  at  their 
joint  expense ;  and  that  a  third  company  should  charge  the  same  fee 
to  subscribers  of  either  company  desiring  to  be  switched  to  its  serv- 
ice. 

In  Belmont  &  P.  V.  Teleph.  Co.  v.  Wisconsin  Teleph.  Co.  March 
29,  1915,  the  Wisconsin  Commission  in  fixing  the  terms  for  connect- 
ing the  lines  of  a  petitioning  company  with  that  of  another  company 
for  toll  service,  by  use  of  the  switch  board  of  a  third  company,  lield 
that  the  switching  company  would  be  adequately  protected  by  requir- 
ing the  petitioner  to  pay,  in  addition  to  the  regular  toll  rates,  5  or  10 
cents  for  distances  under  or  over  50  miles,  in  view  of  the  fact  that 
P.U.R.1916E. 
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the  antiduplication  statute  restricted  the  petitioner  in  competing 
with  the  switching  company. 

In  Blay  ▼.  Strawberry  Teleph.  Co.  August  27,  1915,  all  the  tele- 
phone companies  jointly  using  a  switch  board  at  a  central  station 
were  ordered  by  the  Wisconsin  Commission  to  maintain  in  proper 
condition  the  lines,  instruments,  and  other  equipment  used  on  their 
telephone  systems,  and  to  conform  to  the  fixed  standards  of  tele- 
phone service  when  poor  service  resulted  in  the  inadequate  mainte- 
nance of  lines  and  equipment  of  the  companies. 

In  this  case  it  was  also  ordered  that  tiie  use  of  a  switch  board  at 
a  central  station  of  a  telephone  company  as  a  toll  station,  which 
interrupted  the  regular  switch-board  service,  be  discontinued,  and 
the  various  companies  jointly  maintaining  the  board  were  ordered  to 
install  a  separate  instrument  at  the  central  office  for  the  use  of  the 
public  for  toll  messages. 

In  Barron  v.  Barron  County  Teleph.  Co.  July  6,  1915,  the  Wis- 
consin Conunission  in  ordering  physical  connection  between  the  lines 
of  two  telephone  companies,  operating  exchanges  in  different  villages, 
by  requiring  the  use  of  a  toll  line  of  one  of  them,  protected  such  toll 
service  and  investment  in  the  line  by  permitting  that  company  to 
receive  the  larger  part  of  the  charges  which  were  ordered  to  be  made 
for  intervillage  caHs. 

Contracts  between  telephone  companies  for  connection  between 
lines  and  joint  operation  or  interchange  of  service  were  approved  by 
Commissions  in  the  following  cases : 

Illinois. — ^In  He  Commercial  Teleph.  &  Teleg.  Co.  No.  4158,  Sept. 
2,  1915,  between  said  company  and  the  People^s  Telephone  Company 
of  Southern  Illinois,  of  Binard,  Wayne  county. 

In  Re  De  Kalb  County  Teleph.  Co.  No.  4062,  Aug.  19,  1915, 
between  said  company  and  the  Farmers. Union  Telephone  Company, 
of  Eirkland,  both  of  De  Kalb  county. 

In  Re  Farmers'  Mut.  Teleph.  Co.  No.  3522,  Sept.  2, 1915,  between 
said  company  and  the  village  of  Crossville  (municipal  owned  sys- 
tem). 

In  Re  Freeport  Teleph.  Co.  No.  3629,  April  8,  1916,  between  said 
company  and  the  Orangeville  Independent  Telephone  Company,  of 
Orangeville,  both  of  Stephenson  county. 

In  Be  Freeport  Teleph.  Exch.  Co.  No.  3679,  April  8,  1915,  be- 
tween said  company  and  the  Pearl  City  Mutual  Telephone  Company, 
of  Pearl  City,  both  of  Stephenson  county. 

In  Be  Mississippi  Valley  Teleph.  Co.  No.  3899,  Aug.  1,  1916, 
between  said  company  and  the  Bumside  Telephone  Company,  of 
Bumside,  both  of  Hancock  county. 

In  Re  Reorganization  Committee  of  Western  Illinois  Teleph.  Co. 
No.  3666,  May  6,  1916,  between  said  committee  and  the  Industry 
Telephone  Company,  of  Industry,  McDonough  county, 
P.U.R.1915E. 
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In  Re  Reorganization  Committee  of  Western  Illinois  Teleph.  Co. 
No.  3374,  April  22,  1915,  between  said  committee  and  the  Schuyler 
Telephone  Company,  of  Rushville,  Schuyler  county. 

In  Re  Westfield-Kansas  Teleph.  Co.  No.  4137,  Sept.  2,  1915,  be- 
tween said  company  and  the  Kansas  Mutual  Telephone  Company,  of 
Kansas,  Edgar  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3815,  May  20, 1915, 
between  Baid  receivers  and  the  Altona  Mutual  Telephone  Company, 
of  Altona,  Knox  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3594,  May  6,  1915, 
between  said  receivers  and  the  Boone  County  Rural  Telephone  Com- 
pany, of  Belvediere,  Boone  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3690,  April  8, 
1915,  between  said  receivers  and  L.  W.  Conarroe  and  another  doing 
business  as  the  Chatsworth  Telephone  Company,  of  Chatsworth,  Liy- 
ingston  county. 

In  Re  Receivers  of  Central  IT.  Teleph.  Co.  No.  3716,  April  22, 
1915,  between  said  receivers  and  Gie  EflBngham  County  Telephone 
Company,  of  Altamont,  Effingham  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3655,  April  8, 
1915,  between  said  receivers  and  the  Farmers  Mutual  Telephone 
Company,  of  Carpenter,  Madison  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3695,  May  6, 1915, 
between  said  receivers  and  the  Free  Line  Telephone  Company,  of 
Forrest,  Livingston  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3916,  July  1, 1915, 
between  said  receivers  and  the  Galva  Telephone  Company,  of  Galva, 
Henry  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3'fl4,  April  22, 
1915,  between  said  receivers  and  the  Grantfork  Mutual  Telephone 
Company,  of  Grantfork,  Madison  county. 

In  Re  Receivers  of  Central  U.  Teleph.  Co.  No.  3477,  March  4, 
1915,  between  said  receivers  and  the  Mississippi  Valley  Telephone 
Company,  of  Carthage,  Hancock  county. 

In  Re  Receivers  of  Central  XJ.  Teleph.  Co.  No.  3472,  March  4, 
1915,  between  said  receivers  and  the  Newton  Telephone  Company,  of 
Newton,  Jaspef  county. 

In  Re  Receivers  of  Central  TJ.  Teleph.  Co.  No.  3814,  May  6, 1915, 
between  said  receivers  and  the  Payson  Farmers  Telephone  Company, 
of  Payson,  Adams  county. 

In  Re  Receivers  of  Central  TJ.  Teleph.  Co.  No.  3640,  April  8, 
1915,  between  said  receivers  and  the  Rio  Telephone  Exchange,  of 
Rio,  Kjiox  county. 

In  Re  Receivers  of  Central  XJ.  Teleph.  Co.  between  said  receivers 
and  Earl  Smith  and  another  doing  business  as  the  Mulford  Tele- 
phone Company,  of  Mulford,  Iroquois  comity. 

P.U.R.1916E. 
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In  Be  Beceivers  of  Ccniral  U.  Teleph  Co.  No.  3656,  April  8, 1915, 
between  said  receivers  and  the  Thebes  &  Cairo  Telephone  Company, 
of  Thebes,  Alexander  county. 

In  Be  Beceivers  of  Central  TJ.  Teleph.  Co.  No.  3681,  April  8, 1916, 
between  said  receivers  and  the  Union  Telephone  Company,  of  Chat- 
ham, Sangamon  county. 

In  Be  Beceivers  of  Central  U.  Teleph.  Co.  No.  3670,  April  8, 
1915,  between  said  receivers  and  George  H.  Vermillion  doing  busi- 
ness as  the  London  Mills  Telephone  Company,  of  London  Mills,  Ful^ 
ton  coxmty. 

In  Be  Beceivers  of  Central  U.  Teleph.  Co.  No.  3015,  May  20, 1915, 
between  said  receivers  and  J.  W.  Warren  doing  business  as  the  War* 
ren  Mutual  Telephone  Company,  of  Bath,  Mason  county. 

Ohio. — In  Be  Bascom  Farmers  Mut.  Teleph.  Co.  No.  538,  June  30, 
1915,  between  said  company  and  the  Tiffin  Consolidated  Telephone 
Company,  of  Tiffin. 

In  Be  Central  Dist  Teleph.  Co.  No.  518,  June  4,  1915,  between 
said  company  and  B.  A.  Latham,  trading  as  the  Preeport  Telephone 
Company,  of  Freeport. 

In  Be  Central  Dist.  Teleph.  Co.  No.  492,  May  21,  1915,  between 
said  company  and  Hopesdale  Telephone  Company,  of  Hopesdale. 

In  Be  Ft.  Seneca  Mut.  Teleph.  Co.  No.  537,  June  30,  1915,  be- 
tween said  company  and  the  TifiBn  Consolidated  Telephone  Company, 
of  Tiffin. 

In  Be  Jefferson  &  M.  Teleph.  Co.  No.  487,  May  21,  1915,  be- 
tween said  company  and  the  receivers  of  the  Central  Union  Tele- 
phone Company,  of  Chicago,  Illinois. 

In  Be  Leister,  Beceiver  for  the  Portland  Mutual  Telephone  Com- 
pany, of  Morrison  Bead,  et  al.  No.  635,  June  30,  1916,  between  said 
receiver  and  the  Tiffin  Consolidated  Telephone  Company,  of  Tiffin. 

In  Be  Melmore  Mut.  Teleph.  Co.  No.  536,  June  30,  1915,  between 
said  company  and  the  Tiffin  Consolidated  Telephone  Company,  of 
Tiffin  county. 

In  Be  Mt.  Grab  Teleph.  Co.  No.  467,  April  29,  1915,  between  said 
company  and  the  receivers  of  the  Central  Union  Telephone  Company, 
of  Chicago,  Illinois. 

In  Be  New  Concord  Teleph.  Co.  No.  410,  January  15,  1915,  be- 
tween said  company  and  the  receivers  of  the  Central  Union  Tele- 
phone Company,  of  Chicago,  Illinois. 

In  Be  Wellington  Teleph.  Co.  No.  593,  September  11,  1915,  be- 
tween said  company  and  the  receivers  of  the  Central  Union  Tele- 
phone Company,  of  Chicago,  Illinois. 

Contracts  between  utilities  for  the  joint  use  of  facilities  were  ap- 
proved in  the  following  cases: 
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Telephone  companies. 

Illinois.— In  Be  Central  Illinois  Electric  Co.  No.  3937,  July  1, 
1915^  between  said  company  and  the  receivers  of  the  Central  Union 
Telephone  Company,  for  use  of  poles  in  Mechanicsbnrg,  Sangamon 
county. 

In  Be  Beceivers  of  Central  U.  Teleph.  Co.  No.  3768,  May  6, 1915, 
between  said  receivers  and  the  Altona  Telephone  Company,  for  use 
of  poles  between  Altona  and  a  point  one  mile  east  of  Altona,  Enoz 
county. 

In  Be  Beceivers  of  Central  U.  Teleph.  Co.  No.  3979,  Aug.  5, 1915, 
between  said  receivers  and  the  Bishop  Hill  Mutual  Telephone  Com- 
pany, for  use  of  poles  in  Bishop  Hill. 

In  Be  Galesburg  IT.  Teleph.  Co.  No.  3314,  May  6,  1915,  between 
said  company  and  the  receivers  of  the  Central  Union  Telephone 
Company,  for  use  of  poles  in  the  vicinity  south  of  St.  Augustine, 
Knox  county. 

In  Be  Lebanon  Teleph.  Exch.  No.  3376,  May  20,  1915,  between 
said  company  and  the  Commercial  Telephone  &  Telegraph  Com- 
pany, for  the  use  of  poles  near  the  east  limits  of  Lebanon,  St.  Clair 
county. 

In  Be  Bockford  City  Traction  Co.  No.  3940,  July  1,  1915,  be 
tween  said  company  and  the  receivers  of  the  CentraJ  Union  Tele- 
phone Company,  for  use  of  poles  in  Bockford,  Winnebago  county. 

Utilities  not  exclusively  telephone. 

Idaho. —  In  Be  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No. 
106,  Order  No.  260,  July  2,  1915,  between  said  company  and  the 
Electrical  Investment  Company,  for  use  of  supports  for  wires  near 
Boise  City. 

Illinois.— In  Be  Central  U.  Teleph.  Co.  Case  No.  3574,  March  18, 
1915,  between  said  company  and  the  Consolidated  Light  &  Power 
Company,  for  use  of  poles  on  Bailroad  Avenue,  Kewanee. 

In  Be  Chicago  &  E.  I.  B.  Co.  No.  L-1019,  Sept.  2,  1915,  between 
said  company  and  the  Michigan  Central  Bailroad  Company,  for  use 
of  real  estate  in  Chicago  Heights. 
P.U.R.1915E. 
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WASHINGTON  PUBUO   SfiRVICS  COMMISSION. 

IN  BE  RULES  AND  REGXJLATIONS  PERTAINING  TO 
PAYMENT  FOR  TELEPHONE  SERVICE. 

[Order  No.  1791.] 

Payment  —  Jurisdiction  of  Commission '^Deposits  and  advance  pay* 
ments, 

1.  The  fact  that  rules  with  reference  to  the  requirement  of  a  de- 
posit or  other  security  upon  the  installation  of  telephone  instruments, 
and  with  reference  to  the  payment  for  service  in  advance,  affect  rates, 
does  not  deprive  the  Commission  from  acting  under  chapter  117,  §  85, 
of  the  Washington  Laws  of  1911,  in  promulgating  rules  and  regulations 
with  reference  thereto. 

J}  iscrim^ination'^  Payment  •^Requiring  deposit  of  some  and  not  of 
others. 

2.  The  question  whether  a  deposit  should  be  required  of  patrons 
of  a  Public  Service  corporation  to  insure  the  company  against  loss  from 
nonpayment  of  bills  should  not  be  left  to  the  discretion  of  the  employees 
of  the  corporation;  but  if  a  deposit  is  required  at  all,  it  should  be 
required  of  all  patrons  without  discrimination. 

Payment '^Deposits '^Ordered  discontinued  as  unjust. 

3.  The  practice  of  telephone  company  of  requiring  a  deposit  or 
cancelation  fee,  or  any  money,  as  a  condition  precedent  to  service,  was 
ordered  discontinued  as  unreasonable  and  unjust,  except  as  to  local 
long-distance  calls  originating  at  pay  stations. 

Paym,ent '^  Rules  as  to  advance, 

4.  Telephone  companies  in  Washington  are  permitted  to  require 
advance  payments  for  services  under  conditions  defined  by  the  Com- 
mission. 

[August  20,  1915.] 

Obdeb  relating  to  rules  and  regulations  governing  metliod  of 
collection  of  accounts  for  local  exchange  or  long-distance  service 
by  telephone  companies  subject  to  the  provisions  of  chapter  117, 
of  the  Session  Laws  of  1911,  of  the  State  of  Washington,  and 
relating  to  security  for  installation  of  instruments  or  other 
puri)08es. 

By  the  Commission:  On  the  24th  day  of  September,  1914, 
the  Public  Service  Commission  of  Washington  promulgated  rules 
No.  1  and  No,  2  with  reference  to  the  requirement  of  a  deposit 
or  other  security  for  the  installation  of  instruments  to  be  used 
by  subscribers  in  telephonic  communication  for  hire  within  the 
state  of  Washington;  also  requiring  payment  in  advance  from 
P.U.R.1915E. 
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month  tQ  month  for  local  exchange  service,  etc.;  and  also 
providing  for  objections  to  such  orders  by  a  person,  firm,  com- 
pany, '  corporation,  or  association  of  piersons  engaged  in  the 
telephone  business,  and  fixing  the  27th  day  of  October,  1914, 
at  9.30  o'clock  a.  m.,  at  the  assembly  room  of  the  New  Seattle 
Chamber  of  Commerce  as  the  time  and  place  to  hear  objections 
to  said  rules. 

That  on  the  said  27th  day  of  October,  1914,  the  Commission 
being  represented  by  its  chairman,  Charles  A.  Reynolds,  and 
Commissioners  Arthur  A.  Lewis  and  Frank  R.  Spinning,  and 
its  attorney,  Scott  Z.  Henderson,  the  several  telephone  com- 
panies appearing  in  person  or  by  their  attorneys,  objections  were 
made  by  the  companies  to  the  proceedings  and  to  the  rules  and 
to  the  promulgation  thereof. 

[1]  The  defendant,  the  Pacific  Telephone  &  Telegraph  Com- 
pany, objected  to  the  proceedings  on  the  ground  and  for  the 
reason  that  it  claimed  the  Commission  was  without  jurisdiction 
to  promulgate  said  rules,  and  that  said  rules  affected  rates,  and 
could  only  be  considered  in  a  rate  hearing  based  on  valuation. 

Section  85  of  the  Session  Laws  of  1911,  chapter  117,  page 
595,  is  in  part  as  follows: 

"The  Commission  is  hereby  authorized  and  empowered  to 
adopt,  promulgate,  and  issue  rules  and  regulations  covering  the 
.  •  •  transmission  and  delivery  of  messages  and  conversa- 
tions, .  .  .  and  generally  such  rules  as  pertain  to  the 
comfort  and  convenience  of  the  public  concerning  the  subjects 
treated  of  in  this  act.  Such  rules  and  regulations  shall  be  pro- 
mulgated and  issued  by  the  Commission  on  its  own  motion,  and 
shall  be  served  on  the  public  service  company  affected  thereby 
as  other  orders  of  the  Commission  are  served.  Any  public  serv- 
ice company  affected  thereby,  and  deeming  such  rules  and  reg- 
ulations, or  any  of  them,  improper,  unjust,  unreasonable,  or 
contrary  to  law,  may  within  twenty  days  from  the  date  of 
service  of  such  order  upon  it  file  objections  thereto  with  the 
Commission,  specifying  the  particular  grounds  for  such  objec- 
tions. The  Commission  shall,  upon  receipt  of  such  objections, 
fix  a  time  and  place  for  hearing  the  same,  and  after  a  full  hear- 
ing may  make  such  changes  and  modifications  thereto,  if  any, 
as  the  evidence  may  justify.*' 

P.U.R.1915E. 
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This  section  disposes  of  the  question  of  jurisdiction.  It  is 
apparent  that  any  rule  or  regulation  that  would  require  or 
permit  any  service  on  the  part  of  the  company,  or  that  would 
compel  any  patron  of  the  company  to  pay  money  that  would 
not  otherwise  be  required,  would  affect  the  rates,  and  if  the  fact 
that  the  rule  or  regulation  affects  rates  prevents  the  Commis- 
sion from  acting  under  §  85,  no  rule  or  regulation  could  be 
promulgated  by  the  Commission. 

The  objections,  therefore,  of  the  telephone  company  were 
overruled  by  the  Commission  and  testimony  introduced  by  the 
telephone  companies  on  said  27th  day  of  October,  1914,  and 
then  continued  to  December  15,  1914,  to  give  the  companies 
an  opportunity  to  present  additional  testimony.  On  December 
15,  1914,  further  testimony  was  heard  by  the  Commission,  and 
the  hearing  continued  to  a  date  to  be  decided  upon  later.  On 
July  1,  1915,  final  hearing  was  set  for  August  5,  1916,  at 
which  time  all  of  the  telephone  companies  doing  business  in 
the  state  were  notified  to  appear  and  present  such  further  testi- 
mony as  they  might  desire,  and  all  telephone  companies  in  the 
state  were  at  said  time  given  opportunity  to  be  heard,  and  were 
heard,  and  the  matter  was  then  finally  submitted  to  the  Com- 
mission for  its  decision. 

[2]  Of  the  159  telephone  companies  operating  in  the  state  of 
Washington,  it  was  shown  that  twelve  required  a  deposit  as  a 
condition  precedent  to  service.  The  method  of  applying  de- 
posits was  described  by  Mr.  Phillips,  division  commercial  su- 
perintendent of  the  Pacific  Telephone  &  Telegraph  Company, 
as  follows: 

Q.  The  $5  deposit  item,  then,  is  not  a  part  of  the  contract 
of  the  Pacific  Telephone  &  Telegraph  Company,  is  it  ? 

A.  No,  it  is  not.  (Transcript,  p.  4.)  .  .  .  We  have 
endeavored  to  use  discretion  in  applying  this  deposit. 

Q.  Then  as  I  understand  it,  this  deposit  is  required  of  some 
subscribers  whom  you  have  doubts  as  to  their  ability  to  pay, 
and  is  not  required  of  other  subscribers  whom  you  are  satisfied 
have  ability  to  pay,  is  that  right  ? 

A.  I  cannot  answer  that  just  that  way.    We  have  used  discre* 
tion  and  we  might  ask  the  deposit. 
P.U.R.1916E. 
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Q.  That  is  the  basis  of  your  discretion  ! 

A.  We  might  ask  a  deposit  of  a  man  who  was  fully  able  to 
pay,  but  we  have  used  our  discretion  in  many  ways,  for  instance, 
if  he  already  had  a  business  telephone  and  had  had  one  for  some 
time  and  wanted  one  in  his  residence,  that  would  be  one  reason  for 
waiving  the  deposit,  and  if  we  were  supplying  a  telephone  to 
a  state  or  charitable  institution,  we  would  consider  that  a  reason 
for  waiving  the  deposit.  There  are  many  factors  that  are  con- 
sidered in  waiving  the  deposit. 

Q.  You  determine  the  question  as  to  whether  or  not  they  wiU 
be  required  to  pay,  do  you  not? 

A.  We  determine  the  question."     (Transcript,  p,  8.) 

It  will  be  seen  that  the  question  of  whether  or  not  a  patron 
of  the  telephone  company  shall  be  required  to  make  a  deposit 
of  a  sum  of  money  as  a  condition  precedent  to  service  is  one 
of  fact,  to  be  decided  by  the  various  clerks  in  the  employ  of 
the  telephone  company.  These  clerks  are  permitted  to  exercise 
their  discretion  in  the  matter,  there  being  no  fized  rules  by 
which  the  responsible  patrons  are  separated  from  those  of  doubt- 
ful responsibility. 

The  total  deposits  required  by  the  Pacific  Telephone  &  Tele- 
graph Company  from  its  patrons  in  the  state  of  Washington 
is  approximately  $58,000.  The  Pacific  Telephone  &  Tel^aph 
Company,  it  will  be  seen,  has  found  11,600  of  its  patrons  in  the 
state  of  Washington  who  are  of  doubtful  responsibility. 

This  dividing  of  the  patrons  of  a  utility  into  classes  on 
the  basis  of  honesty  or  ability  to  pay  savors  very  strongly  of 
discrimination.  The  Constitution  of  our  state,  by  strong  in- 
ference, and  the  statute  (Session  Laws  of  1911,  chap.  117,  § 
40),  expressly  forbid  discrimination.  The  statistics  furnished 
by  the  companies,  based  upon  their  experience  of  loss  and  gain 
as  a  result  of  the  deposit,  are  very  unsatisfactory.  Common 
experience  shows  that  the  average  person  who  makes  a  deposit 
to  cover  a  default  will  allow  it  to  be  absorbed  by  the  service. 
The  company,  having  the  deposit  as  security  for  the  default  of 
the  patron,  will  naturally  absorb  the  deposit  rather  than  en- 
force payment.  These  statistics  do  not  prove  that  all  money 
deposited  and  absorbed  marks  the  amount  the  company  would 

lose  if  no  deposit  were  made. 
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The  BTgumezit  is  advanced  that  it  is  not  fair  to  the  honest 
patron  to  require  him  to  bear  the  burden  of  loss  occasioned  by 
the  dishonest  or  impecunious  patron.  This  argument  is  not 
justified  by  the  facts.  Telephone  companies  have  at  their  com- 
mand methods  of  enforcing  collections  which  are  not  available 
to  merchants  or  other  business  concerns  generally.  With  proper 
management  on  the  part  of  telephone  companies  it  should  not 
be  necessary  to  require  honest  patrons  to  bear  any  burden 
which  should  be  borne  by  others. 

The  present  syst^n  of  requiring  some  patrons  to  make  de- 
posits, without  requiring  all  patrons  to  make  deposits,  is  a 
source  of  continual  controversy  and  ill-will  between  the  com- 
panies and  many  of  their  patrons.  A  man's  honesty  or  willing* 
ness  to  pay  cannot  always  be  measured  by  the  amount  of  prop- 
erty he  may  possess;  neither  can  a  person's  honesty  or  ability 
to  pay  be  measured  always  by  his  appearance. 

The  company  claims  to  exercise  a  wise  discretion,  but  we 
doubt  the  wisdom  of  the  exercise  of  discretion  under  such  cir- 
cumstances, even  as  a  benefit  to  the  company  itself.  It  seems 
wholly  impracticable  to  divide  patrons  of  a  telephone  company 
into  two  classes, — ^the  honest  and  the  doubtful.  Such  a  division 
brings  upon  the  company  unnecessary  criticism  and  complaints. 

The  Commission,  therefore,  is  of  the  opinion  that  if  a  de- 
posit is  to  be  required  at  all,  it  must  be  required  of  all  patrons 
without  discrimination.  The  present  method  and  practice  of 
the  company  is  contrary  to  the  basic  principles  of  utility  regu- 
lation, and  must,  therefore,  be  discontinued. 

[3]  The  question,  therefore,  resolves  itself  to  this:  Shall 
all  patrons  of  telephone  companies  be  required  to  deposit  $5, 
or  any  other  sum,  as  a  condition  precedent  to  service? 

The  telephone  company  has  methods  of  collection  not  usual 
to  most  other  classes  of  business.  It  has  the  right  to  collect 
in  advance  for  service ;  it  can  refuse  service  to  those  who  refuse 
to  pay  its  charges  in  advance,  or  who  refuse  to  pay  for  serv- 
ices rendered.  (See  recent  decision  of  United  States  Supreme 
Court.)  Southwestern  Teleph.  &  Teleg.  Co.  v.  Danaher,  238 
U.  S.  482,  69  L.  ed.  — ,  L.K.A.— ,  — ,  P.U.E.  1915D,  571, 
35  Sup.  Ct.  Kep.  886,  in  error,  to  the  Supreme  Court  of  the 
United  States.     Opinion  by  Justice  Van  Devanter. 

P.U.R.1915E. 
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The  telephone  has  become  a  modem  necessity.  Most  citi- 
zens are  required  to  have  a  telephone  which  can  only  be  ob- 
tained by  the  payment  of  all  charges  due  or  which  are  payable 
in  advance.  To  require  payment  in  advance  and  then^  in  ad- 
dition, to  require  a  deposit^  seems  to  be  giving  to  the  telephone 
company  rights  and  privileges  not  accorded  to  any  other  busi- 
ness. This  privilege  of  collecting  in  advance  and  refusing  serv- 
ice to  those  indebted  to  the  company  more  than  offsets  the 
effect  of  the  requirement  imposed  by  law  upon  the  company  to 
afford  service  to  all  who  apply,  without  discrimination. 

It  is  therefore  ordered  that  the  practice  of  requiring  a  de- 
posit or  cancelation  fee,  or  any  money,  as  a  condition  prece- 
dent to  service  by  a  telephone  company  in  this  state,  other  than 
as  provided  herein,  is  hereby  canceled,  vacated,  and  set  aside 
as  unreasonable  and  unjust,  and  telephone  companies  in  this 
state  are  ordered  and  directed  to  discontinue  said  practice,  and 
to  return  to  all  persons  heretofore  making  such  deposits,  or  any 
deposit,  as  a  cancelation  fee  as  a  condition  precedent  to  serv- 
ice or  otherwise,  all  moneys  now  in  its  possession  or  heretofore 
or  hereafter  claimed  by  it  in  the  manner  aforesaid,  within  twenty 
days  from  the  date  upon  which  this  order  becomes  effective. 

The  Public  Service  Commission  of  Washington  after  con- 
sidering all  of  the  evidence  submitted  herein,  and  the  rules  and 
regulations  of  telephone  companies  relating  to  securing  for  in- 
stallation of  instruments  for  payment  of  accounts  for  local  ex- 
change and  long-distance  service  rendered  by  said  companies 
and  for  other  purposes,  is  of  the  opinion,  finds  and  concludes, 
that  the  following  rules  No.  1  and  No.  2  are  just,  fair,  and 
reasonable  rules  and  regulations,  and  should  be  adopted,  promul- 
gated, and  issued  by  the  Public  Service  Commission  of  Wash- 
ington, and  followed  and  enforced  by  each  and  every  telephone 
company  owning,  operating,  or  managing  any  telephone  line  or 
part  of  telephone  line  used  in  the  conducting  of  the  business  of 
affording  telephone  communication  for  hire  within  the  state 
of  Washington,  viz: 

Rule  1.  No  cash  deposit  or  other  security  for  the  installa- 
tion of  instrument  for  the  payment  of  accounts  for  local  ex- 
change service  or  long-distance  service  between  points  in  the 

state  of  Washington,  or  for  any  other  purpose,  shall  be  re- 
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quired  of  any  telephone  subscriber  by  any  telephone  company 
owning,  operating,  or  managing  any  telephone  line  or  part  of 
telephone  line  njsed  in  the  conduct  of  the  business  of  affording 
telephonic  communication  for  hire  within  the  state  of  Wash- 
ington: Provided,  that  deposit  may  be  required  for  any  local 
or  long-distance  call  originating  at  a  pay  station. 

[4]  Kule  2.  Any  telephone  company  may  exact  from  any  sub- 
scriber two  months'  rental  in  advance  at  the  time  of  ordering 
service,  such  charge  in  no  case  to  exceed  the  sum  of  $5 ;  if  the 
service  charge  ordered  shall  exceed  the  sum  of  $5  per  month, 
the  patron  shall  pay  from  month  to  month  in  advance.  If 
the  service  charge  shall  not  exceed  the  sum  of  $5,  the  por- 
tion not  absorbed  in  the  first  month^s  rental  diall  be  applied 
upon  the  succeeding  month's  rental,  and  the  patron  shall  there^ 
after  pay  from  month  to  month  in  advance.  K o  advance  pay- 
ment shall  be  exacted  from  a  patron  of  the  company  on  account 
of  change  of  residence  or  phone.  The  company  may  discontinue 
any  telephone,  private  exchange,  or  ^  other  instrumentaliiy,  de- 
vice, or  utility  of  any  subscriber,  and  discontinue  such  sub- 
scriber's service  on  and  after  the  expiration  of  ten  days  from 
the  date  on  which  any  account  for  local  exchange  service  or 
long-distance  service  becomes  due  and  payable  (in  advance  or 
otherwise)  when  any  such  account  remains  unpaid  after  the  ex- 
piration of  ten  days  from  said  date. 

Wherefore  it  is  ordered  that  said  rules  Nos.  1  and  2  be,  and 
the  same  hereby  are,  adopted,  promulgated,  and  issued. 

The  Public  Service  Commission  of  Washington,  by  0.  A. 
Keynolds,  Chairman ;  Arthur  A.  Lewis,  and  Frank  B.  Spinning, 
Commiflsioneia. 


MAINE  PUBIilO  UTUilTIES  COMMISSION. 

IN  BE  MAINE  CENTRAL  EAILROAD  COMPANY. 
[R.  R.  No.  80.] 

Bales  —  jftedticed  dharge^  for  charitable  and  "benevolent  purposes. 

A  railroad  company  was  permitted  to  grant  reduced  rates  for 
transportation  to  the  general  pubUe  desiring  to  aitead  a  public  muai* 
P.U.R.1915E. 
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Cftl  festival  ccmflisting  largdy  of  chorus  singing,  and  a  less  rate  to 
members  of  the  chorus,  upon  the  ground  that  the  festival,  with  its 
incident  instruction  to  the  chorus  and  its  performance  before  the  pul»- 
lie,  is  educational,  and  hence  a  "charity  or  benevolence"  within  the 
provisions  of  the  utility  act,  permitting  reduced  rates. 

[September  2,  1915.] 

Petition  of  the  Maine  Central  Eailroad  Company  for  per- 
mission to  grant  its  .service  at  reduced  rates  for  transportation 
of  persons  to  the  Maine  Musical  Festival,  at  Bangor,  and  at 
Portland;  granted. 

By  the  Commission:  The  Maine  Central  Railroad  Company, 
by  written  petition,  represents  to  this  Commission  that  in  the 
early  part  of  October,  this  year,  an  event  known  as  the  '^Maine 
Music  FestivaP'  is  to  be  held  during  three  days  of  one  week  at 
Bangor  and  during  three  days  of  another  week  at  Portland; 
and  that  this  festival  is  an  event  which  has  taken  place  at  Bangor 
and  Portland  each  year  for  several  years. 

It  further  appears  that  durii^  several  months  preceding  such 
festival  in  each  county  in  the  state  an  organization  exists  known 
as  the  "Festival  Chorus/*  consisting  of  our  musically  inclined 
men  and  women^  who,  under  expert  instruction,  and  in  the 
form  of  rehearsals,  are  receiving  a  somewhat  liberal  education 
in  music,  and  who,  at  the  time  of  the  above-named  festival,  con- 
stitute an  important  part  of  the  festival  in  the  form  of  the 
chorus,  singing  for  the  public  under  the  direction  of  an  eminent 
impresario. 

The  petitioner  has  been  in  the  habit  of  granting  reduced  rate 
transportation  to  the  general  public  during  the  days  upon  which 
the  festival  is  held  in  each  of  the  above-named  cities,  and  has 
also  granted  to  the  cnorus  a  rate  less  than  that  granted  the  gen- 
eral public. 

The  petitioner  asks  that  this  Commission  approve  the  grant- 
ing of  such  reduced  rate  transportation  for  the  festival  this 
year,  basing  their  request  upon  the  theory  that  such  festival 
is  educational  to  the  members  of  the  chorus  and  to  the  general 
public. 

The  Utifity  act  provides  that  a  public  utility  may  grant  its 
service  at  reduced  rates  for  charitable  and  benevolent  purposes, 
upon  approval  of  this  Commission.     Courts  of  law  have  de- 

P.U.R1915K. 
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fined  the  words  "charity'*  and  '^benevolence ;"  and  the  definition 
most  often  quoted  is  as  follows:  '^That  which  is  for  the  benefit 
of  an  indefinite  number  of  persons,  either  by  bringing  their 
minds  or  hearts  upder  the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering,  or  constraint,  by 
assisting  them  to  establish  thenselves  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or  otherwise  lessening 
the  burdens  of  government." 

We  believe  that  the  Maine  Music  Festival,  with  its  antecedent 
and  incident  instruction  to  the  chorus  and  its  performance  be- 
fore the  public,  is  educational,  and  hence  within  the  definition 
of  "charity  and  benevolence,"  and  we  feel  that  it  is  our  duty  to 
grant  the  petition. 

The  petition  is  in  part  as  follows  r  "For  the  Maine  Music 
Festival  at  Bangor  and  at  Portland  in  October  we  would  like 
to  arrange  to  offer  the  same  rates  and  conditions  to  the  public  as 
last  year.  We  issued  last  year  long-limit  tickets  covering  the 
three  days  of  the  festival  at  Bangor  and  covering  the  three  days 
of  the  festival  at  Portland,  but  none  covering  both  events,  at 
rate  not  to  exceed  2  cents  per  mile  in  each  direction*  In  ad- 
dition we  issued  shortrlimit  tickets  to  allow  patrons  to  visit 
the  festival  on  any  date  of  their  selection,  and  attend  the  concert 
that  evening,  returning  on  the  following  day,  at  arbitrary  rates 
approximating  1^  cents  per  mile  in  each  direction,  until  a 
zone  was  reached  where,  by  the  application  of  that  basis,  the 
fare  became  so  high  that  it  was  prohibitive.  For  members  of 
the  chorus,  who  in  a  large  measure  contribute  to  the  success  of 
the  festival  and  who  numbered  in  the  Bangor  Chorus  131,  and 
in  the  Portland  jDhorus  217,  we  sold  excursion  tickets  at  rate 
1  cent  per  mile  in  each  direction,  good  during  the  entire  fes- 
tival period,  at  Bangor  and  PortlanH  respectively.  We  would 
like  permission  to  name  the  same  rates  and  conditions  this  year 
as  last." 

It  is  ordered  that  the  approval  of  this  Oonunission  be  given 
the  Maine  Central  Railroad  Company  to  grant  the  services  'above 
named  at  the  rates  and  upon  the  conditions  above  named,  such 
services  being  for  charitable  and  benevolent  purposes,  and  in 
accordance  with  the  provisions  of  §  32,  chapter  129,  Public  Laws 
of  the  State  of  Maine  for  the  year  1918, 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


960  MAINE  PUBLIC  UTILITIES  COMMISSION. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  2d  day  of  September,  a.  d.  1915. 

Benjamin  F.  Cleaves,  Wm.  B.  Skeltdn,  Chas.  W.  iluUeii, 
Public  Utilities  Commission  of  Maine. 

Note. — Free  and  reduced  rates. 

In  Re  Appleton,  April  28,  1915,  the  Wisconsin  Railroad  Commis- 
sion held  that  a  municipal  water  plant  cannot  give  free  service  to 
schools,  fire  stations,  and  other  public  buildings.  To  the  same  effect 
is  In  Re  Rumford  Falls  Light  &  Water  Co.  P.U.R.  1915A,  616, 
holding  that  reduced  rates  cannot  be  granted  to  public  schools  under 
the  Maine  Utilities  act,  which  allows  reduced  rates  for  charitable  and 
benevolent  purposes. 

In  Re  Free  Teleph.  Service,  Jan.  21,  1915,  the  Ohio  Public 
Utilities  Commission  held  that  free  telephone  exchange  between 
a  utility  and  a  mutual  company  is  not  objectionable  if  it  does  not 
impair  the  service  or  affect  the  business  of  the  utility. 

In  Re  Eastern  Oregon  Light  &  P.  Co.  Aug.  25,  1915,  the  Oregon 
Commission  held  that  newspapers  may  not  be  given  special  rates 
for  electric  current  used  by  them  in  the  operation  of  their  machinery, 
under  §  63  of  Public  Utilities  act'  (chapter  279  of  General  Laws  of 
1911),  permitting  reductions  in  favor  of  specified  classes  of  persons. 

In  People  v.  Chicago  &  A.  R.  Co.  No.  3318,  May  20,  1915, 
the  Illinois  Public  Utilities  Commission  held  that  in  making  com- 
mutation rates,  a  railroad  must  necessarily  take  into  consideration 
the  amount  of  business,  the  character  of  the  service,  and  the  con- 
venience of  the  largest  number  of  its  patrons. 

It  was  also  held  in  the  above  case  that  it  is  fair  to  assume  that  a 
railroad  company  selling  a  60-ride  ticket  has  in  mind  the  reasonable 
requirements  of  the  greatest  number  of  its  patrons,  and  unless  evi- 
dence is  deduced  clearly  establishing  the  fact  that  the  company  is 
not  meeting  in  a  reasonable  way  the  general  demands  of  its  patrons, 
the  Commission  will  not  be  justified  in  ordering  a  change. 

In  Cuttridge  v.  San  Francisco  N.  &  C.  R.  Co.  Case  No.  751, 
Decision  No.  2223,  March  13,  1915,  the  California  Railroad  Com- 
mission held  that  it  is  unreasonable  to  require  commutation 
tickets  to  be  used  on  limited  trains  where  the  service  on  other  trains 
is  adequate  for  such  travel. 

In  tiie  following  cases  formal  orders  were  made  upon  applications 
for  permit  to  grant  service  at  free  or  reduced  rates : 

The  Maine  Public  Utilities  Commission  authorized  the  granting 
of  service  free  of  charge  or  at  reduced  rates  for  the  following  pur- 
poses, under  §  32,  of  chapter  129,  Public  Laws  of  Maine  1913,  per- 
mitting a  utility  to  grant  its  services  free  or  at  reduced  rates  for 
charitable  and  benevolent  purposes: 
P.U.R.1916E. 
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— ^transportation  of  officers,  inmates,  students,  children,  and  in- 
dividuals of  various  named  charitable  and  benevolent  organizations. 
In  Be  Cumberland  County  Power  &  Ldght  Co.  Feb.  26,  1915;  In 
Re  Boston  &  M.  E.  Co.  March  10,  1915;  In  Ee  Bangor  &  A.  R. 
Co.  March  19,  1915;  In  Ee  Lewiston,  A.  &  W.  Street  R.  Co.  April 
r,  1915;  In  Be  Mame  C.  B.  Co.  June  9,  1916;  In  Be  Cumberland 
County  Power  &  Light  Co.  B.  B.  No.  50,  June  25, 1915 ;  In  Ee  Cum- 
berland County  Power  &  Light  Co.  E.  E.  No.  51,  June  25,  1915; 
In  Ee  Bangor  E.  &  Electric  Co.  E.  E.  No.  56,  July  1,  1915;  In  Be 
Lewiston,  A.  &  W.  Street  E.  Co.  E.  B.  No.  56,  July  6,  1916;  In  Ee 
Grand  Trunk  E.  System,  MArch  17,  1915;  and  for  additional  cases, 
see  note  in  P.U.E.  1915A,  618; 

— ^free  transportation  for  certain  named  nuns^  In  Be  Bangor  & 
A.  B.  Co.  E.  B.  No.  49,  June  22,  1915; 

— free  transportation  and  storage  of  excess  baggage  of  a  certain 
named  blind  man.  In  Re  Maine  C.  E.  Co.  R.  R.  Ko.  87,  Sept.  16, 
1916; 

— ^free  transportation  of  household  goods  of  a  certain  named  poor 
person.  In  Re  Bangor  ft  A.  R.  Co.  R.  R.  84,  Sept.  13,  1915; 

— free  water  to  certain  named  poor  persons.  In  Re  Kingfield  Water 
Co.  XJ-No.  42,  June  80, 1916;  In  Re  Kingfield  Water  Co.  U-No.  60, 
Aug.  17,  1915; 

— ^water  at  reduced  rates  to  certain  named  charitable  and  benevo- 
lent organizations,  in  Re  Biddleford  &  S.  Water  Co.  April  7,  1915; 
In  Re  York  Shore  Water  Co.  XJ-No.  55,  Aug.  12,  1915; 

— ^telephone  service  at  reduced  rates  to  certain  named  charitable 
and  benevolent  organizations.  In  Re  New  England  Teleph.  &  Teleg. 
Co.  March  3, 1916 ;  In  Re  New  England  Teleph.  ft  Teleg.  Co.  U-No. 
60,  July  27, 1915;  In  Re  New  England  Teleph.  &  Teleg.  Co.  U-No. 
62,  Aug.  9,  1916; 

— reduced  transportation  rates  to  a  charity  bazaar.  In  Re  Cumber- 
land County  Power  &  Light  Co.  R.  R.  No.  78,  Aug.  31,  1916. 

The  Maine  Public  Utilities  Commission  authorized  reduced  or 
excursion  rate  transportation,  under  §  60  of  chapter  129,  Public 
Laws  of  Maine  1913,  for  the  following  purposes; 

—fairs.  In  Re  Boston  &  M.  R.  Co.  No.  747,  June  10,  1916;  In 
Re  Maine  C.  R.  Co.  R.  R.  No.  70,  Aug.  9,  1915;  In  Re  Bangor  ft 
A.  R.  Co.  R.  R.  No.  75,  Aug.  23,  1915;  In  Re  Aroostook  Valley  R. 
Co.  R.  R.  No.  76,  Aug.  26,  1915 ;  In  Re  Maine  C.  R.  Co.  R.  R.  No. 
83.2,  Sept.  13,  1915;  In  Re  Maine  C.  R.  Co.  R.  R.  No.  84.1,  Sept. 
14,  1915; 

— Labor  Day  celebration.  In  Re  Maine  C.  R.  Co.  R  R.  No.  77, 
Aug.  15,  1915;   In  Re  Maine  C.  R.  Co.  R.  R.  No.  77.1,  Aug.  80, 
1915;  In  Re  Maine  C.  R.  Co.  R.  R.  No.  77.2,  Aug.  80,  1916; 
P.U.R.1915E.  «1 
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— Fourth  of  July  celebration,  In  Ee  Maine  C.  R.  Co.  B.  R.  Xo.  54, 
July  1,1916; 

— street  celebration  at  Bangor,  In  Re  Maine  C.  R.  Co.  R.  R.  No. 
82.1,  Sept.  10,  1916;  In  Re  Bangor  &  A.  B.  Co.  R.  R.  No.  83.1, 
Sept.  10,  1915; 

— Sunday  school  and  church  picnic,  In  Re  Auguata,  6.  &  B.  S.  B. 
Co.  U-No.  53,  Aug.  9,  1915 ;  In  Re  Atlantic  Shore  R.  Co.  No.  66, 
Aug.  2,  1916;  In  Re  Cobum  S.  S.  Co.  U-No.  51,  Aug.  5,  1915; 

—convention.  In  Re  Maine  C.  R.  Co.  R.  R.  No.  83,  Sept.  13, 
1915; 

— political  rally,  In  Re  Maine  C.  R.  Co.  R.  R.  No.  69,  Aug.  4, 
1915; 

— camp  meeting.  In  Re  Maine  C.  R.  Co.  E.  R.  No.  73,  Aug.  16, 
1915; 

—ball  game,  In  Re  Maine  C.  R.  Co.  R.  R.  No.  78.1,  Sept.  1,  1915, 
In  Re  Maine  C.  R.  Co.  R.  R.  No.  80.1,  Sept.  4,  1915;  In  Re  Augusta. 
G.  &  B.  S.  B.  Co.  U-No.  63,  Aug.  30,  1915;  In  Re  Bangor  &  A. 
R.  Co.  Jan.  15,  1915; 

—Sunday  excursions.  In  Re  Maine  C.  R.  Co.  R.  R.  No.  82,  Sept. 
4,  1915; 

—races,  In  Ee  Bangor  &  A.  R.  Co.  R.  R.  No.  58,  July  7,  1915; 

— fraternal  societies.  In  Re  Maine  C.  R.  Co.  R.  R.  No.  67,  Aug. 
4,1915; 

— ^graduating  class  of  state  normal  school,  In  Re  Sandy  River  & 
R.  L.  E.  Co.  June  7,  1915; 

— automobile  parties,  In  Re  Cobum  S.  B.  Co.  TJ-No.  64,  Sept.  17, 
1915;  Coburn  S.  B.  Co.  TJ-No.  64.1,  Sept.  18,  1915; 

— extending  rates  because  of  postponement.  In  Re  Maine  C.  R.  Co. 
E.  E.  No.  71,  Aug.  9,  1915;  In  Ee  Maine  C.  E.  Co.  B.  E.  No.  87.1, 
Sept.  16,  1^15; 

District  of  Columbia. — In  Re  Free  Transportation  on  street  rail- 
way and  motor  bus  lines  P.  U.  C.  No.  31-23,  March  10,  1915,  order 
amending  order  No.  19,  relating  to  free  transportation. 

Idaho. — In  He  Oregon  Short  Line  R.  Co.  Case  No.  97,  Order  No. 
210,  March  5,  1915,  order  granting  permission  to  extend  return 
limits  on  legislative  excursion  tickets  issued  under  authority  6.  P.  0. 
Letter  No.  138-1915,  P.  U.  C.  I.  No.  168,  to  and  including  March 
9,  1915. 

Illinois. — State  Public  Utilities  Commission  v.  Erie  E.  Co.  No. 
3018,  Sept.  2,  1915,  order  permanently  suspending  local  commuta- 
tion tariff  No.  8  carrying  increase  of  rates. 

Indiana. — In  Ee  Anderson,  No.  1374,  March  12,  1915,  authority 
granted  to  file  supplemental  schedule  carrying  a  flat  rate  of  $50 
per  year  for  water  and  for  electrical  current  used  in  any  charitable 
and  benevolent  hospital  in  the  city. 

In  Ee  Lafavette  Waterworks,  No.  1573,  June  17,  1915,  order 
P.U.R.1916E. 
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approving  rate  at  4  cents  per  thousand  gallons  of  water  for  hospitals 
open  to  charity  patients,  effective  July  1,  1914. 

Michigan. — Certificates  that  certain  persons  are  engaged  in  secur- 
ing settlers  for  unimproved  farm  lands^  and  entitled  to  reduced 
railroad  transportation,  were  granted  in  In  Be  Tillstrom,  X-32JJ, 
April  7,  1916;  and  In  Be  Blixt,  X.322,  Aug.  31,  1915. 

Nebraska. — In  Be  Omaha  &  L.  B.  &  Light  Co.  Application  No. 
2499,  Sept.  16,  1915,  authority  granted  to  file  amendment  No.  1  to 
passenger  tariff  No.  1,  providing  for  reduced  rates  for  school  pur- 
poses. 

Rhode  Island.— In  Be  Narraganset  Electric  Lighting  Co.  No.  170, 
Jan.  20,  1916,  order  approving  granting  of  special  rates  to  the  city 
of  Providence. 

In  Be  Blackstone  Valley  Gas  &  Electric  Co.  No.  175,  Feb.  10, 
1915,  order  approving  grant  of  special  rates  for  street  lighting  for 
the  town  of  North  Smithfield  and  for  the  Pascoag  fire  district 

In  Be  Providence  Teleph.  Co.  No.  185,  March  24,  1915,  order 
approving  the  granting  free  service  to  the  Providence  Chamber  of 
Commerce. 

In  Be  Providence  Teleph.  Co.  No.  186,  March  24,  1915,  order 
approving  the  granting  of  free  service  to  charitable  purposes. 

In  Be  Tiverton  Electric  Light  Co.  No.  184,  March  24,  1915,  order 
approving  supplement  No.  3  to  tariff  filed  March  23,  1916,  making 
a  redaction  of  rates,  effective  April  1, 1916. 

In  Be  New  York,  N.  H.  &  H.  B.  Co.  No.  197,  April  28,  1915, 
order  approving  the  granting  of  free  transportation  to  a  representa- 
tive of  the  Bureau  of  Animal  Industry  of  the  United  States. 

In  Be  Narragansett  Electric  Lighting  Co.  No.  198,  April  28, 
1915,  order  approving  the  granting  of  a  special  rate  of  5  cents  for 
K.W.H.  to  the  Blackstone  Valley  Gas  &  Electric  Company. 


HISSOVRI  PUBLIC  SERVICE  COMMISSIOX. 

JOHN  A.  KNOTT  ct  aL 

V. 

SOUTHWESTEBN  TELEGRAPH  &  TELEPHONE 
COMPANY. 

[Case  17o.  583.] 

JPubtie  utUmeB -^  Relation  of  stoekhold&rB'^Oumership  of  property. 

1.  A  telephone  company  is  an  entity  separate  an4  diatinot  from 

its  stockholders,  and  franchise  rights,  physical  property,  and  the  like 

belong  not  t6  the  stockholders  as  such,  or  to  them  as  individuals)  but 

to  the  corporation. 

P.U.R.1916E. 
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Contracts '^  Bene  fit    of    third    persons -^  Enfw^oement    by    telephomB 
suhscrihers, 

2.  A  contract  entered  into  between  telephone  companies  upon  the 
transfer  and  sale  of  a  telephone  system,  whereby  stockholding  subscrib* 
era  of  the  vendor  are  to  be  given  certain  service,  is  enforceable  hy  sneh 
subscriber^  provided  the  contract  is  in  harmony  with  the  law  and  the 
public  policy. 

IHacrintination'^ Rates'^ Telephones^ Free  service  to  stoclcholders, 

3.  A  contract  entered  into  between  telephone  companies  upon  tlie 
transfer  and  sale  of  a  telephone  system,  whereby  stockholding  subscrib- 
ers of  the  vendor  are  to  be  given  service  free,  and  other  subecriben 
charged  therefor,  provides  for  a  discrimination  not  permitted  by  the 
common  law  or  the  Missouri  statute  forbidding  unreaiftonable  discrimi- 
nations, since  such  a  classification  is  not  just  or  fair. 

Viscrimination'^  Bates '^Telephones '^Estoppel    by    part    perform' 
ance  of  contract  to  render  free  service. 

4.  A  telephone  company  in  partly  performing  a  contract  providing 
lor  an  unjust  discrimination  in  requiring  it  to  render  service  free  to 
stockholders  of  the  predecessor  company,  by  giving  service  without 
charge  for  a  certain  time,  is  not  thereby  estopped  from  claiming  that 
the  contract  is  void  and  unenforceable  by  the  stockholders. 

Visorimination  —  Hates  —  Telephone  -*  Presumptive    auihorOif    to 
abrogate  contract  for  free  service. 

6.  It  will  be  presumed  that  a  telephone  oompany  whloik*  entered 
into  a  contract  upon  the  slile  of  its  system,  whereby  its  stockholden 
are  to  be  given  free  service,  has  authority  to  execute  a  subsequent  con- 
tract abrogating  such  privilege^  in  tiie  absence  of  a  showing  that  it  bad 
no  such  authority. 

MHscritnination—' Bates  ^Telephones'^  Abrogation   of   contracts  for 
free  service. 

6.  A  contract  executed  upon  the  sale  of  a  telephone  system  guaran- 
tying free  service  to  stockholders  of  the  vendor  cannot  be  said  to  be 
abrogated  by  a  subsequent  contract  withdrawing  such  privil^e,  since 
the  prior  contract,  being  unjustly  discriminatory,  had  no  l^al  incep- 
tion. 

IHscrimination'^  Statute  forbidding  ^  Binding  on  Commission. 

7.  Under  art.  4,  |  1,  and  art  6,  |  1,  of  the  Missouri  Constitution, 
vesting  the  legislative  power  of  the  state  in  the  general  assembly  and 
the  judicial  power  in  the  courts,  the  Commission  can  neither  repeal  the 
Public  Service  Cotaunission  law  forbidding  discrimination  in  telephone 
rates,  nor  declare  it  unconstitutional. 

Discrimination  ^Contract  for  free  service^  When  not  protected  ty 
statute. 

5.  A  «Mltntot  cltoeuted  oh  the  alUe  ai  a  Mephrae  tjfvtem  guaram^- 
lAg  free  Mrvice  to  stockholders  of  the  Tendor  is  mot  protected  by  1  4, 
I  7,  of  the  Mtosouri  Public  Service  Commisiion  l»w»  which  eontinaei 
in  force  Mntmete  existing  on  its  effectlvis  dAt%  sinoe  the  «tatate  appliei 
only  to  valid  contracts. 

P.U.R.1916E. 
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ConstHntional    law  ^Public   power  ^  Mntpnirnient    of   obUgotion    of 
contract -^  Free  telephone  service  to  atockJiol^era. 

0.  The  Missouri  Public  Service  Commission  law  forbidding  dig- 
crimination  in  telephone  rates,  enaoted  in  pursuance  of  the  conatitu* 
tional  provision  that  the  public  power  of  the  state  shall  never  be 
abridged  to  permit  corporations  to  conduct  their  business  so  as  to 
infringe  the  equal  rights  of  individuals  or  the  welfare  of  the  state,  is  a 
prc^MT  exercise  of  the  police  pQwer,  and  therefore  does  not  unconstitu- 
tionally impair  the  obligation  of  a  contract  executed  on  the  sale  of  a 
telephone  system  guarantying  free  service  to  stockholders  of  the  vendor. 

[July  20,  10X5.] 

Complaint  to  compel  telephone  service  without  payment  of 
established  rates  tinder  a  contract  executed  on  the  sale  of  a 
telephone  system  guarantying  free  service  to  stockholders  of 
the  vendor;  dismissed. 

Appearances:  Hays,  Heather,  &  Henwood  for  complainants; 
A,  H.  Bolte,  E.  H.  Painter,  and  Mahan,  Smith,  &  Mahan  for 
defendant. 

J.  Statement  of  Case  and  Issues  Outlined. 

McQuillin,  Commissioner:  The  three  complainants,  John 
A.  Knott,  B.  E.  Hixson,  and  Joseph  O'Heam,  ask  that  the 
defendant  be  ordered  by  this  Commission  to  furnish  each  of 
them  telephone  service  to  a  named  date,  April  15,  1921,  with- 
out payment  of  the  regular  established  rates,  because  of  the 
existence  of  conditions  arising  by  virtue  of  certain  contracts 
and  transactions  alleged  to  have  been  superinduced  pursuant 
thereto  (hereinafter  specified  and  which  contracts  and  transac- 
tions are  admitted),  as  follows: 

On  May  14,  1902,  the  Miller  Township  &  Hannibal  Tele- 
phone Company,  a  corporation  of  Missouri,  and  the  Equitable 
Construction  Company,  a  corporation  of  Illinois,  entered  into 
a  contract  (exhibit  "A")  by  which  the  former  corporation 
agreed  to  transfer  and  assign  to  the  latter  corporation  (1)  all 
franchises  and  rights  acquired  and  held  by  the  first  corporation 
under  an  ordinance  of  Hannibal,  approved  April  15,  1901, 
which  granted  to  the  first  corporation  certain  franchises  to 
build  and  operate  in  Hannibal  a  telephone  exchange  for  a  period 
of  twenty  years;    (2)    all  of  its  lines,  poles,  and  other  line 

equipments  at  that  date  constructed  and  existing  in  Hannibal; 
P.U.1L1916E. 
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and  (3)  all  of  its  subscription  lists  of  350  patrons  which  had 
been  taken  by  it  for  its  contemplated  telephone  exchange.  The 
contract  recited  that  said  subscribers  were  in  Hannibal,  and 
that  "such  assignment  shall  transfer  all  rights  and  equities 
against  said  subscribers,  but  subject  to  all  liabilities  and  rights 
in  their  favor,  which  said  second  party  (Equitable  Construction 
Company)  hereby  assumes  and  agrees  to  carry  out  and  fulfil." 

The  contract  also  recites  "that  said  first  party  (Miller  Town- 
ship &  Hannibal  Telephone  Company)  will  secure  from  the 
city  of  Hannibal  proper  amendments  to  said  franchise  ordi- 
nance extending  the  period  of  time  covered  thereby,  raising 
the  maximum  charges  authorized  thereby  for  telephone  service 
to  $2.50  per  month  instead  of  $2  per  month,  and  the  privilege 
of  putting  in  an  underground  system  for  such  part  of  said  ex- 
change as  said  second  party  may  elect." 

The  contract  further  provided  "that  said  second  party  or 
its  assigns  will,  at  the  corporate  limits  of  said  city,  connect 
sufficient  lines  to  its  central  office  with  the  lines  of  said  first  party 
in  such  manner  as  to  afford,  and  thereafter  during  said  franchise 
period  will  afford,  to  all  telephones,  not  exceeding  sixty-five, 
on  said  first  party's  lines,  the  full  and  free  use  and  benefit  of 
said  city  exchange.  All  telephones  on  lines  of  said  first  party  in 
excess  of  sixty-five  shall  have  the  like  connection  and  full  service, 
but  at  a  charge  of  20  cents  per  month  each  to  be  paid  said 
second  party.  Persons  now  having  phone  connection  with,  said 
first  party's  lines  within  the  city  of  Hannibal,  not,  however,  ex- 
ceeding four  in  number,  shall  have  the  continued  right  of  such 
connection  in  such  manner  as  will  afford  them,  free  of  charge,  the 
same  privileges  and  service  as  is  above  secured  to  others  on  said 
first  party's  lines,  said  last  named  four  to  be  included  in  said  first 
named  65." 

The  contract  further  provided  that  there  should  be  no  assign- 
ment of  franchise  by  said  second  corporation  or  its  assigns 
"without  adequate  provisions  for  fully  carrying  out  by  all  assigns 
all  the  foregoing  agreements  by  said  second  party." 

On  June  21,  1911,  an  agreement  (exhibit  "B")  was  entered 
into  between  the  Miller  Township  &  Hannibal  Telephone  Com- 
pany, a  Missouri  corporation  as  first  party,  and  the  Bluff  City 
Telephone  Company,  a  Missouri  corporation,  as  second  party,  by 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


KNOTT.  ▼.  SOUTHWESTERN  TELEO.  k  I^ILEPH.  CO.  ©67 

which  both  parties  recognized,  except  as  modified,  the  contract 
as  above  set  out  as  binding  upon  each  of  them. 

The  second  clause  of  said  contract  recites : 

"It  is  agreed  that  second  party  has  and  will  at  the  coiv 
porate  limits  of  the  city  of  Hannibal  connect  sufficiont  lines  to 
its  central  office  with  all  the  lines  of  the  first  party  in  such 
manner  as  to  afFord  and  thereafter  to  afford  to  all  telephones  not 
exceeding  65  in  number,  on  said  first  party's  lines,  the  full  and 
free  use  and  benefit  of  the  city  exchange  maintained  by  second 
party.  All  telephones  on  the  lines  of  said  first  party  in  excess 
of  the  aforesaid  65  shall  have  the  like  connection  and  full 
service,  but  at  a  charge  of  20  cents  per  month  for  each  phone  to 
be  paid  said  second  party.  Persons  now  having  phone  connec- 
tions with  said  first  party's  lines  within  the  said  city  of  Hannibal, 
not,  however,  exceeding  4  in  number,  shall  have  the  continued 
right  of  such  connection  in  such  manner  as  will  afford  them 
free  of  charge  the  same  privilege  and  service  as  is  above  secured 
to  others  on  said  first  party's  lines,  said  last-named  4  to  be 
included  in  said  first-named  65,  but  it  is  expressly  agreed  that 
the  use  of  all  phones  on  all  lines  of  said  first  party  shall  be 
personal  to  the  parties  having  such  phones  or  members  of  their 
families ;  all  use  thereof  by  others  shall  be  charged  for  at  regular 
toll  rates." 

It  is  admitted  that  the  4  persons  mentioned  in  the  contracts 
(exhibits  "A"  and  *^")  were  the  three  complainants  herein 
and  F.  W.  O'Brien,  now  deceased. 

On  July  1,  1912,  the  Bell  Telephone  Company  of  Missouri, 
party  of  the  first  part,  entered  into  a  contract  (exhibit  "0")  with 
the  Miller  Township  &  Hannibal  Telephone  Company,  party  of 
the  second  part,  which  contains  among  others  the  following  pro- 
visions : 

"Clause  2.  It  is  understood  and  agreed  that  the  party  of  the 
first  part  will  meet  the  lines  of  the  party  of  the  second  part  at 
the  city  limits  of  Hannibal,  Missouri,  and  switch  the  present 
number  of  subscribers  of  the  second  party  at  Hannibal,  Missouri, 
for  thirty-one  and  50-100  dollars  ($31;50)  per  month;  it  being 
further  agreed  and  understood  that  for  any  additional  subscrib- 
er added  by  the  second  party  taking  the  Hannibal,  Missouri, 

service  from  and  after  date  hereof,  the  party  of  the  second  part 
P.U.R.1015E. 
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agrees  to  pay  first  party  the  sum  of  thirty*five  cents  (35e)  per 
month  per  subscriber,  and  tor  reduction  in  present  number  of 
such  subscribers  by  the  second  party  they  shall  pay  thirty^five 
cents  (85o)  per  month  less  to  the  first  party/' 

^^Clause  8,  The  date  on  which  this  contract  takes  effect  all 
sublicense  contracts  and  traffic  agreements  entered  into  between 
the  parties  hereto  and  all  amendments  and  supplemental  con- 
tracts thereto  for  the  territory  covered  by  this  contract  shall  be 
and  become  null  and  void.'^ 

The  ^^territory^'  mentioned  in  clause  8^  is  that  covered  by 
contracts  exhibits  **A''  and  "B,''  above. 

When  the  contract,  exhibit  ^^A/'  was  entered  into  tiie  Miller 
Township  &  Hannibal  Telephone  Company  had  lines  and  poles  in 
Miller  township  and  lines  running  into  Hannibal  with  poles,  and 
were  furnishing  service  to  the  four  persons  named.  The  four 
persons  named  were  subscribers  to  the  stock  of  said  company, 
each  having  paid  $40,  and  they  claim,  in  return  for  their  invest- 
ment, they  were  furnished  the  above  telephone  service  without 
further  charge. 

The  switch  board  of  the  Miller  Township  &  Hannibal  Tele- 
phone Company  was  located  from  the  time  of  its  organization 
to  the  time  of  the  execution  of  contract  exhibit  "A"  on  the  first 
floor  of  the  Journal  Building,  in  Hannibal,  which  was  the  office 
of  John  A.  Knott,  one  of  the  complainants  herein.  The  com- 
plainants accepted  the  terms  of  contract  exhibit  *^A,"  and  ob- 
tained the  service,  without  charge,  and  continued  to  receive  such 
service  uninterruptedly  to  the  present  time;  and  this  is  also 
true  of  the  balance  of  the  65  subscribers  mentioned  in  that  con- 
tract. The  present  defendant  is  the  suoeessor  of  the  corporations 
contracting  with  the  Miller  Township  &  Hannibal  Telephone 
Company,  mentioned  abova 

On  September  7,  1914,  defendant  notified  the  complainants 
that  after  October  1,  1914,  the  free  service  would  cease  and  they 
would  be  required  after  that  date  to  pay  the  usual  charge.  On 
the  filing  of  an  informal  complaint,  upon  request  of  this  Com- 
mission, dated  September,  1914,  complainants  continued  to  re- 
ceive telephone  service  as  theretofore^  without  charge,  and.  are 
now  obtaining  same. 

P.U.R.1916E. 
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After  the  execution  of  contract  exhibit  **A,"  the  poles  and 
lines  of  the  Miller  Township  &  Hannibal  Teli^hone  Company 
in  Hannibal  were  removed,  and  thereafter  service  was  fnmished 
to  complainants  over  the  Hannibal  lines  of  the  Equitable  Con- 
struction Company,  and  its  successors,  and  at  present  over  the 
Hannibal  lines  of  the  defendant  from  its  central  office  in  Hanni- 
bal. 

The  Miller  Township  &  Hannibal  Telephone  Company  is  now 
operating,  and  has  operated  since  1902,  th6  telephone  exchange 
outside  of  Hannibal,  and  has  connection  with  the  defendant's 
exchange  at  the  city  limits,  and  defendant  is  furnishing  telephone 
service  to  the  subscribers  and  renters  of  the  Miller  Township  & 
Hannibal  Telephone  Company;  however,  defendant  claims  that 
this  is  solely  by  virtue  of  the  contract,  exhibit  "C,'*  above  men- 
tioned, and  not  in  accordance  with  the  terms  of  prior  contracts, 
exhibits  "A"  and  "B". 

The  Miller  Company  has  at  present  101  renters,  or  101  users 
of  the  phone,  in  excess  of  the  65  mentioned  in  the  contract ;  that 
is,  in  all  166  stations,  and  is  paying  on  101,  that  is,  $35.35  a 
month.  This  payment  is  made  by  virtue  of  clause  2  of  contract 
exhibit  "0,"  above,  which  is  fully  considered  herein. 

It  thus  appears  that  under  the  contract  (exhibit  "A")  the 
defendant,  through  its  grantors,  acquired,  first,  the  franchise 
right  of  the  Miller  Township  &  Hannibal  Telephone  Company 
to  do  business  in  the  city  of  Hannibal  for  twenty  years  from 
April  15,  1901 ;  second,  all  poles,  lines,  and  equipments  located 
within  said  city;  and,  third,  subscription  lists  and  contracts  with 
850  patrons  within  the  city. 

And  under  the  contract  defendant  assumed  these  obligations, 
first,  to  maintain  and  operate  an  exchange  in  Hannibal  and  carry 
out  the  350  subscription  contracts;  and,  second,  to  furnish  the 
65  stockholders  of  the  Miller  Township  &  Hannibal  Telephone 
Company  connection  with  and  use  of  the  exchange,  the  complain- 
ants being  of  that  number,  without  charge,  and  for  all  phones 
in  excess  of  65  the  Miller  company  was  to  pay  20  cents  per 
month  for  each  phone. 

The  case  was  heard  before  one  of  the  Commissioners  at  Han- 
nibal, May  13,  1915,  at  which  time  all  the  testimony  was  taken, 
and  oral  arguments  were  made  by  learned  counsel  for  the  respec- 
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tive  parties,  and  which  appear  in  full  in  the  record.  Subse- 
quently, able  written  briefs  and  arguments  were  presented  by 
either  side. 

Positions  of  Respective  Parties. 

The  position  of  the  complainants  is  that  the  contract,  exhibit 
"A,"  constituted  a  contract  for  the  benefit  of  the  65  stockholders, 
including  the  three  complainants,  of  the  Miller  Township  & 
Hannibal  Telephone  Company,  and  that  service  to  these  65  per- 
sons was  rendered  and  received  by  them ;  that  such  contract  was 
fully  executed,  and  hence  neither  the  parties  who  signed,  nor 
their  successors  or  assigns,  could  do  anything  to  abrogate  it  with- 
out consent  of  those  for  whose  benefit  it  was  made;  that  since 
the  Equitable  Construction  Company  and  its  successors  have 
performed  the  contract,  that  is,  supplied  the  service,  the  de- 
fendant is  now  estopped  from  claiming  that  the  contract  was 
not  -valid  and  binding  when  made,  and  hence  clause  8  of  the 
contract,  exhibit  "C/^  cannot  and  does  not  abrogate  the  first  con- 
tract, exhibit  "A."  (It  appears  that  the  defendant  did  not 
construe  clause  8  of  the  contract,  exhibit  "C,"  as  relieving  it  of 
the  obligation  to  furnish  the  service  to  the  three  complainants 
free;  that  is,  from  July  1,  1912,  the  date  of  the  contract,  until 
September  7,  1914,  the  date  defendant  gave  notice  that  the  com- 
plainants would  be  required  after  October  1st  to  pay  the  usual 
charge,  because  such  service  was  furnished  free  as  theretofore.) 

Moreover,  complainants  contend  that  as  the  contract  was 
recognized  as  valid  when  made  and  the  rendition  of  service  and 
acceptance  thereof  followed,  any  law  subsequently  enacted  tend- 
ing to  render  such  contract  void  or  inoperative  cannot  be  applied 
to  such  contract,  since  such  application  would  impair  its  obli- 
gation. In  other  phrase,  the  rights  acquired  by  complainants 
under  the  contract,  exhibit  "A,"  are  absolute  and  irrevocable 
during  the  life  of  the  contract,  which  was  to  run  until  April  15, 
1921,  and  could  not  thereafter  be  destroyed  or  impaired,  except 
by  the  complainants  themselves,  not  even  by  the  Miller  Township 
&  Hannibal  Telephone  Company,  nor  by  the  Equitable  Construc- 
tion Company,  or  its  successors  or  assigns;  nor  had  the  legis- 
lature power  to  abrogate  any  contract  relating  to  service  and 
rates,  whether  discriminatory  or  not,  because  such  action  would 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


KNOTT  V.  SOUTHWESTERN  TELEG.  &  TELEPH.  CO.  971 

constitute  an  impairment  of  the  obligation  of  the  contract,  with- 
in the  meaning  of  the  Federal  and  state  Constitutions. 

On  the  other  hand,  defendant's  position  is,  first,  that  the 
original  contract,  exhibit  "A,"  is  void  because  against  public 
policy,  in  that  it  provides  for  unjust  discrimination,  and  is  not 
now  binding  on  defendant  in  so  far  as  it  requires  the  furnishing 
of  free  service  to  complainants ;  and,  second,  if  it  ever  was  valid 
and  gave  the  right  of  free  service  to  complainants,  it  was  legally 
abrogated  by  the  contract,  exhibit  "0,"  and  also  by  the  Public 
Service  Commission  law  forbidding  unjust  discrimination  touch- 
ing telephone  rates. 

II.  Validity  and  Enforceability  by  Complairumts  of  Contract 

Exhibit  ''Ar 

[1]  1.  Nature  of  Contract  as  It  Relates  to  Complainants. — 
It  appears  that  the  learned  counsel  of  complainants  fail  to  dis- 
tinguish between  the  Miller  company,  a  corporation,  and  the 
stockholders  thereof.  It  is  elementary  that  in  legal  conception  a 
corporation  is  an  entity  or  artificial  personality  separate  and 
distinct  from  its  members  or  stockholders.  The  franchise  rights 
and  physical  property  in  Hannibal  and  subscription  lists  of 
prospective  Hannibal  patrons  sought  to  be  transferred  belonged 
not  to  the  stockholders  as  such,  or  to  them  as  individuals,  but  to 
the  legal  entity  known  as  the  Miller  Township  &  Hannibal  Tele- 
phone Company.  The  sum  of  $40  which  each  of  the  complain- 
ants paid  to  the  corporation  as  subscribers  belonged  after  it  was 
paid,  not  to  them,  but  to  the  corporation.  The  complainants 
were  stockholders  to  the  extent  of  $40  each,  and  as  such  stock- 
holders were  entitled  to  receive  service  from  the  company,  and 
as  they  claim  free  of  charge,  unless  the  corporation  should  not 
collect  enough  to  defray  its  operating  expenses,  and  in  such  case 
each  would  be  required  to  pay  his  pro  rata  of  such  deficit. 
According  to  the  evidence  no  additional  sum  has  ever  been  paid 
to  the  company  by  any  of  the  stockholders  and  subscribers. 

[2]  The  claim  is  made  that  the  contract  was  executed  not  for 

the  benefit  of  the  Miller  company,  but  for  the  benefit  of  its  then 

65  stockholders  and  subscribers,  and,  therefore,  that  they  may 

enforce  it  against  the  defendant  and  compel  the  furnishing  of 
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the  free  service  until  April  15,  1921,  the  date  of  the  expiratioii 
of  the  Miller  company's  Hannibal  franchise. 

That  a  contract  between  two  parties  upon  a  valid  consideration 
may  be  enforced  by  a  third  party,  when  entered  into  for  his 
benefit,  is  well-settled  law  in  this  state.  This  is  so,  thou^  such 
third  party  is  not  named  in  the  contract,  and  though  he  is  not 
privy  to  the  consideration.  Bogers  t.  Gosnell,  68  Mo.  590;  State 
ex  rel.  St.  Louis  v.  Laclede  Gaslight  Co.  102  Mo.  482,  22  Am. 
St.  Kep.  789,  14  S.  W.  974,  15  S.  W.  883;  Ellis  v.  Harrison, 
104  Mo.  276,  16  S.  W.  198,  and  cases  cited.  It  is  sufficient,  in 
order  to  create  the  necessary  privity,  that  the  promisee  owe  to 
the  party  to  be  benefited  some  obligation  or  duty,  legal  or  equi- 
table, which  would  give  him  a  just  claim.  St.  Louis  use  of 
Glencoe  Lime  &  Cement  Co.  v.  Von  Phul,  133  Mo.  561,  565,  54 
Am.  St.  Rep.  695,  34  S.  W.  843 ;  St  Louis  Public  Schools  v. 
\Voods,  77  Mo.  196;  St.  Louis  v.  O'Neil  Lumber  Co.  114  Mo. 
7*,  21  S.  W.  484;  Snider  v.  Adams  Exp.  Co.  77  Mo.  523;  Ellis 
V.  Harrison,  104  Mo.  277,  16  S.  W.  198 ;  State  ex  rel.  St  Louis 
V.  Laclede  Gaslight  Co.  102  Mo.  472,  22  Am.  St  Eep.  789, 14  S. 
W.  974, 15  S.  W.  383 ;  Schuster  v.  Kansas  City,  C.  B.  &  St.  J.  R 
Co.  60  Mo.  290 ;  St  Louis  v.  Keane,  27  Mo.  App.  642 ;  Casey  v. 
Gunn,  29  Mo.  App.  14;  Kein  v.  School  Dist  42  Mo.  App.  462; 
St  Louis  V.  O'Neil  Lumber  Co.  42  Mo.  App.  586 ;  Hatch  v. 
Hanson,  46  Mo.  App.  323 ;  Luthy  v.  Woods,  6  Mo.  App.  70. 

Thus  the  obligation  of  bonds  given  by  contractors  for  public 
work  may  be  of  a  dual  nature,  first,  to  protect  the  public;  and, 
second,  to  protect  materialmen  who  furnish  material  and  laborers 
who  furnish  labor  for  such  work.  In  such  case,  although  the 
latter  are  not  parties  to  the  contract,  the  bond  may  protect  them. 
They  may  sue  on  such  bond,  since  in  the  view  of  the  law  the 
public  owes  some  duty,  legal  or  equitable,  or  some  moral  obliga- 
tion to  them.  Kansas  City  ex  rel.  Diamond  Brick  &  Tile  Co.  v. 
Schroeder,  196  Mo.  281,  301-305,  93  S.  W.  405;  Devers  v. 
Howard,  144  Mo.  671,  680,  46  S.  W.  625;  St  Louis  ex  rd. 
Glencoe  Lime  &  Cement  Co.  v.  Von  Phul,  133  Mo.  561,  54  Am. 
St  Kep.  695,  34  S.  W.  843. 

The  Miller  company  owed  to  its  stockholders  and  subscriberB 
the  duty  to  provide  telephone  service,  and  having  ample  power 
to  contract  (§§  3329,  3338,  Eev.  Stat   [Mo.]   1909),  it  was 
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competent  therefore  for  it  to  enter  into  a  contract,  in  harmony 
with  the  then  existing  law  and  sound  public  policy,  for  their 
benefit  which  could  be  enforced  by  them. 

[3]  e.  Is  the  Contract  against  Pvhlic  Policy  because  Dis- 
criminatory f — ^The  law  has  always  recognized  a  distinction  be- 
tween public  and  private  service  respecting  charges.  Partiality 
or  an  unjust  or  unreasonable  charge  is  permissible  in  the  latter, 
but  not  in  the  former.  The  statement,  one  is  a  public  service 
company,  ex  vi  iermimi  imports  a  duty  to  the  public,  and  a  cor- 
responding legal  right  in  the  public;  a  right  common  to  all. 
St.  Louis,  A.  &  T.  H.  R  Co.  v.  Hill,  14  111.  App.  579,  581. 

There  are  jnany  expressions  in  earlier  judicial  decisions  con- 
demning unjust  di&rimination  on  the  part  of  public  service 
companies,  as  againpt  sound  public  policy.  Some  of  these  go  to 
the  extent  of  asserting  that,  independent  of  statutory  provision, 
unjust  discriminations  respecting  rates  and  charges  are  in  viola- 
tion of  public  duty.  Cook  y.  Chicago,  K.  I.  &  P.  E.  Co.  81  Iowa, 
551,  9  L.RA.  764,  3  Inters.  Com.  Kep.  383,  26  Am.  St.  Rep. 
512,  46  N.  W.  1080;  Atchison,  T.  &  S.  F.  E.  Ca  v.  Denver  & 
N.  O.  E.  Co.  110  U.  S.  667,  674,  28  L,  ed.  291,  294,  4  Sup.  Ct. 
Rep.  185;  Tift  v.  Southern  E.  Co.  123  Fed.  789;  Annotation  to 
Louisville,  E.  &  St  L.  Consol  E.  Co.  v.  Wilson,  18  L.E.A-  105 ; 
Hutchinson,  Car.  §  243.  Some  declare  that  the  common  law 
requires  that  the  charges  must  be  equal  to  all  for  the  same  serv- 
ice under  like  circumstances.  St  Louis  A.  &  T.  H.  S.  Ca  v. 
Hill,  14  111.  App.  579,  585. 

A  telephone  oompai^y  "must  be  equal  in  its  dealings  with  all." 
Missouri  ex  reL  Baltimore  &  0.  Teleg.  Co.  v.  Bell  Teleph.  Co. 
23  Fed.  539,  541.  A  learned  text  writer  declares  that  "the  duty 
owed  to  all  alike  involves  obligations  to  treat  all  alike,"  and  that 
"the  common  law  to-day  forbids  all  discrimination  between  two 
applicants  who  ask  the  same  service.'^  2  Wyman,  Public  Serv- 
ice Corp,  §§  1290,  1292. 

As  aptly  put  in  a  leading  case*  "The  law  will  not  and  cannot 
tolerate  discrimination  in  the  charges  of  these  quasi  public  cor- 
porations. There  must  be  equality  of  rights  to  all  and  special 
privileges  to  none."  Griffin  v.  Goldsboro  Water  Co.  122  N.  C. 
206,  41  L.R.A.  240,  30  S.  E.  319. 

"A  person  having  a  public  duty  to  discharge  is  undoubtedly 
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bound  to  exercise  such  office  for  the  equal  benefit  of  all.'* 
Messenger  v.  PennsyNania  R.  Co.  36  N.  J.  L.  407,  13  Am.  Rep. 
467,  37  N.  J.  L.  531,  18  Am.  Rep.  764. 

The  numerous  cases  on  this  subject  all  tend  to  establish  the 
same  general  principle,  that  those  engaged  in  serving  the  public 
cannot  make  unreasonable  and  unjust  discriminations  between 
their  patrons.  "The  common  law  upon  the  subject  is  founded 
on  public  policy,  which  requires  one  engaged  in  a  public  calling 
to  charge  a  reasonable  and  uniform  price  to  all  persons  for  the 
same  services  rendered  under  the  same  circumstances."  New 
York  Teleph.  Co.  v.  Siegel-Cooper  Co.  202  N.  Y.  602,  36  L.R.A. 
(N.S.)  560,  664,  96  N.  E.  109  •  Killmer  v.  New  York  C.  &  H, 
R.  R.  Co.  100  K  Y.  395,  63  Am.  Rep.  194,^3  N.  E.  293 ;  Lough 
V.  Outerbridge,  143  N.  Y.  271,  25  L.R.A.  674,  42  Am.  St.  Rep. 
712,  38  N.  E.  292. 

As  a  telephone  company  is  a  common  carrier  of  news  and 
intelligence,  it  is  impressed  with  the  obligation  of  furnishing  its 
service  to  each  patron  at  the  same  price  it  mak^  to  every  other 
patron  for  the  same  or  substantially  the  same  or  similar  service. 
Nebraska  Teleph.  Co.  v.  State,  55  Neb.  627,  45  L.R.A.  113,  76 
N.  W.  171. 

The  Missouri  supreme  court  has  declared  that  "a  public 
telephone  company  is  a  public  service  corporation,  and  as  such 
must  treat  the  members  of  the  general  public  alike."  Home 
Teleph.  Co.  v.  Sarcoxie  Light  &  Teleph.  Co.  236  Mo.  114,  129, 
36  L.R.A.(N.S.)  124,  139  S.  W.  108. 

In  accordance  with  the  doctrine  of  the  common  law  designed 
to  promote  sound  public  policy,  and  aside  from  statutory  enact- 
ment, the  acceptance  by  the  Equitable  Construction  Company  of 
its  franchise  to  furnish  telephone  service  to  the  public  carried 
with  it  the  duty  of  supplying  all  its  patrons  without  unjust  dis- 
crimination. Likewise,  the  Miller  Township  &  Hannibal  Tele- 
phone Company  was  under  the  same  legal  obligation.  All 
patrons  of  the  same  class  of  both  companies  were  entitled  to  the 
same  sei-vice  on  equal  terms.  Mooreland  Rural  Teleph.  Co.  v. 
Mouch,  48  Ind.  App.  621,  96  N.  E.  193. 

Since  the  passage  of  the  Missouri  law  forbidding  inequality 

of  service  and  charges  on  the  part  of  public  utility  companies, 

this  Commission  has  frequently  condemned  unjust  discrimina- 
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tion  in  whatever  form  practised.  Berry  v.  Oaruthersyille  Ice  & 
Light  Co.  2  Mo.  P.  S.  C.  E.  12 ;  Mexico  v.  Mexico  Power  Co. 
2  Mo.  P.  S.  C.  E.  177,  187 ;  Weaver  v.  Kirksville  Light,  Power 
&  Ice  Co.  2  Mo.  P.  S.  C.  E.  225.  Service  to  patrons  of  the 
same  class  must  be  measured  by  the  same  rate.  Ee  Joplin 
Waterworks  Co.  2  Mo.  P.  S.  C.  E.  236;  Meek  v.  Consumers' 
Electric  Light  &  P.  Co.  2  Mo.  P.  S.  C.  E.  122,  144.  No  unjust 
discrimination  of  any  character  will  be  countenanced,  e.  ^.,  a 
method  of  discount  which  may  result  in  equality  of  charges. 
Commercial  Club  v.  Missouri  Public  Utilities  Co.  2  Mo.  P.  S. 
C.  E.  311,  853,  854.  This  Commission  has  ruled  that  it  is 
unjust  di8criminati<m,  and  hence  in  violation  of  §  87,  T  2,  of  the 
Public  Service  Coimnission  law,  for  a  mutual  telephone  company 
to  exact  a  different  charge  from  its  stockholders  than  it  does  from 
nonstockholders  for  the  same  service.  Crane  Teleph.  Co.  v. 
Barry  County  Mut.  Teleph.  Ca  1  Mo,  P.  S.  C.  E.  127. 

This  Commission  has  also  ruled  that  the  furnishing  of  elec- 
tricity free  to  the  stockholders  of  an  electric  company,  or  to  any 
other  consumer,  constitutes  unjust  discrimination.  Meek  v. 
Consumers'  Electric  Light  &  P.  Co.  supra;  §  68,  P.  S.  C.  L. 
A  special  rate  to  stockholders  is  unlawfuL  '^Stockholders  should 
benefit  only  in  the  way  of  dividends,  and  a  lower  rate  to  stock- 
holders is  unjustly  discriminatory."  Weaver  v.  Kirksville 
Light,  Power  &  Ice  Co.  1  Mo.  P.  S.  C.  E.  564,  586.  Compare 
Ee  Ettrick  Teleph.  Co.  P.TI.E.1915D,  695;  Ee  Dorsey  Teleph. 
Co.  P.U.E.1915D,  694.  Furnishing  service  at  a  lower  rate 
to  physicians  under  municipal  ordinances  is  unjust  discrimi- 
nation. Butler  V.  Doniphan  Teleph.  Co.  2  Mo.  P.  S.  C. 
E.  81,  82.  The  supplying  of  free  telephone  service  to  the  munic- 
ipal authorities  and  the  local  public  schools  in  consideration  of 
the  use  of  the  streets  and  alleys  is  discrimination,  where  not  so 
provided  in  the  franchise.  Simms  ▼.  Columbia  Teleph.  Co.  2 
Mo.  P.  S.  C.  R  256,  286. 

In  view  of  the  wise  principles  announced  in  the  foregoing 
decisions,  and  the  established  law  on  this  subject  as  stated  else- 
where by  the  writer  (4  McQuillin,  Mun.  Corp.  §  1697,  and 
numerous  cases  in  notes),  our  conclusion  on  this  phase  of  this 
ease  is  that  the  contract  exhibit  ^^A"  is  unquestionably  void 
because  unjustly  discriminatory,  under  the  well-settled  rule  of 
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the  oommon  law  at  the  date  the  contract  was*  made,  as  well  u 
under  the  Missouri  statute  forbidding  unreasonable  discrimi- 
nations, which  is  merely  an  affirmance  of  the  common-law  rule 
(Cumberland  Teleph.  &  Teleg.  Co.  v.  Kelly,  87  C.  C.  A.  268, 
160  Fed.  316,  16  Ann.  Cas.  1210),  unless  it  should  distinctly 
appear  that  the  classification  therein  is  just  and  fair. 

S.  Reasondbletvess  of  Classification — Stockholders  and  Renters 
as  Classes. — Complainants  contend  that  the  66  subscribers,  in- 
cluding the  complainants,  should  not  be  regarded  as  a  favored 
class  within  the  meaning  of  unreasonable  or  imjust  discrimina- 
tion as  used  in  the  law.  The  claim  is  made  that  the  free  service 
applied  to  all  of  a  class,  namely,  the  65  subscribers,  at  the  time 
of  making  the  contract,  exhibit  "A,"  and  that  it  operated  equally 
upon  all  within  this  class,  although  61  were  located  beyond  the 
limits  of  Hannibal,  and  4,  including  the  three  complainants, 
were  residents  of  Hannibal.  But  under  that  contract,  and  also 
exhibit  "B,"  users  of  telephones  on  the  lines  of  the  Miller  com- 
pany in  excess  of  65  were  charged  at  the  rate  of  20  cents  per 
month.  These  constituted  a  distinct  class.  Presumably  they 
were  not  stockholders. 

From  the  evidence  it  appears  that  at  present  the  Miller  com- 
pany has  166  subscribers  and  166  stations,  that  is,  101  users  of 
the  phone  in  excess  of  the  65  mentioned  in  the  contracts  exhibits 
"A"  and  '^B."  It  appears  from  clause  2  of  the  contract,  exhibit 
"C,"  and  the  evidence  that  the  users  of  the  Miller  company 
phones  at  present  are  divided  into  two  classes,  namely,  the 
original  65  and  the  101  who  became  users  thereafter.  Under 
this  clause  the  Miller  company  pays  to  the  defendant  the  gnm 
of  $31.50  for  service  to  the  subscribers  as  they  existed  at  the 
date  of  the  contract,  July  1,  1912,  and  these,  it  seems,  were  the 
original  65,  less  the  4  who  resided  in  Hannibal  when  the  con- 
tract, exhibit  "A,"  was  entered  into,  thus  reducing  them  to  61, 
all  of  whom  reside  beyond  the  corporate  limits  of  H^innibal ;  and 
35  cents  per  month  for  each  subscriber  in  excess  of  65,  and  35 
cents  per  month  less  for  each  subscriber  less  than  65.  From  the 
evidence  it  is  shown  that  at  pres^it  the  Miller  company  is  pay- 
ing for  each  subscriber  the  sum  of  35  cents  to  the  defendant,  or 
1^*^"  f\r^  in  the  aggregate,  based  upon  101  renters  in  excess  of  the 
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original  65.  This  would  leave  the  difference  bet\veen  166  and 
10  ly  making  66  eubscribers  from  whom  nothing  id  received  by 
defendant,  and  therefore  the  inference  is  irresistible  that  the 
101  subscribers  pay  this  sum,  and  the  original  61  (deducting  the 
4  residing  in  Hannibal  when  the  contracts^  exhibits  ^'A^'  and 
**B,"  were  made)  receive  their  service  free. 

Accordingly,  it  appears  that  the  original  contract,  exhibit 
"A,"  and  also  exhibit  "B,"  put  all  of  the  stockholders  and  sub- 
scribers of  the  Miller  company  into  one  class  and  the  renters 
into  another  class,  and  the  contract  exhibit  ^^C"  divides  this 
class  into  distinct  classes ;  namely,  the  65  who  receive  free  serv- 
ice and  the  101  who  pay  85  cents  per  month  each.  And  in  the 
later  contract  the  three  complainants  were  passed  aibb  sUentio 
without  as  much  as  a  nod  of  recognition,  thus  placing  them  in  a 
class  by  th^nselves.  Finally,  the  members  of  the  original  class, 
composed  of  the  stockholders  and  subscribers  and  the  renters  of 
the  Miller  company,  find  themselves  segregated  into  three  sep- 
arate and  distinct  classes,  without  substantial  basis  or  even  a 
plausible  reason  for  this  arbitrary  classification. 

The  service  which  the  complainants  are  now  receiving  at 
Hannibal  exchange  is  sold  to  the  public  at  the  present  price: 

Business  Station   $36.00  per  year,  for  13  years,  $468.00 

Residence  Station   «..,,  $^4.00  per  year,  for  13  years,  $312.00 

The  service  which  they  received  during  the  greater  part  of 
the  past  thirteen  years  was  on  sale  to  the  public  at : 

Business  Station $30.00  per  year,  for  13  years,  $300.00 

Residenee  Station   $18.00  per  year,  for  13  years,  $234.00 

In  the  original  complaint  filed  in  this  case  it  is  stated  that 
defendant  concedes  that  under  its  interpretation  of  the  contract 
the  complainants  are  now  entitled  to  the  service  on  the  Hannibal 
exchange  on  the  same  terms  and  at  the  same  rates,  furnished 
imder  that  contract  to  the  other  stockholders  of  the  Hannibal  & 
Miller  Township  company.  That  is  to  say,  that  these  complain- 
anta  might  extend  lines  from  their  residences  in  Hannibal  to  the 
rural  line  ivhere  it  enters  the  city  from  Miller  township,  and 
receive  the  service  under  the  contract.  This  also  is  the  substance 
of  the  evidence  of  Mr.  Km^t  oa^  of  the  complainants,  on  this 
point  in  speaking  of  a  conversation  he  had  with  defendant'a 
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Hannibal  manager.  Should  the  complainants  so  extend  lines 
for  this  service,  they  would  receive  the  service  now  selling  in 
Hannibal  according  to  rate  schedule  on  file  with  the  Commission 
at  $4.20  per  year,  which  is  the  rate  ofiFered  rural  subscribers 
furnishing  their  equipment  up  to  the  city  limits,  and  the  rate 
paid  by  the  Miller  company  for  the  101  renters  to  defendant 
under  the  contract  exhibit  "C." 

The  three  complainants  reside  in  Hannibal  and  receive  the 
same  telephone  service  as  other  urban  resident  patrons;  the 
latter  pay,  but  the  complainants  insist  that  they  should  receive 
it  free.  The  defendant  charges  $3  per  month  for  business 
phones,  $2  for  residence  phones,  and  $1.50  for  party  line,  as  it 
appears  from  a  schedule  on  file  with  this  Commission,  of  which 
we  will  take  judicial  notice.  It  is  also  true  that  the  original  61 
suburban  subscribers  of  the  Miller  company  receive  free  service, 
as  pointed  out  above,  however,  under  different  circumstances. 
They  live  in  the  country, — in  the  suburbs  of  Hannibal, — and 
the  complainants  reside  within  the  city  limits.  Doubtless,  com- 
plainants believe  that  if  these  61  persons  receive  free  service, 
they  also  should  be  favored  in  like  manner,  since  they  all  be- 
longed originally,  essentially  to  the  same  class  and  still  occupy 
the  same  relation,  though  residing  in  different  localities  and 
receiving  service  from  different  centers. 

It  is  competent  for  the  defendant  to  furnish  service  to  65,  or 
any  reasonable  number  of  users  of  phones  connected  with  the 
lines  of  the  Miller  company  residing  in  the  Hannibal  suburbs 
for  a  specified  sum,  as  here  $31.50,  and  in  addition  a  designated 
rate  for  each  user  in  excess  of  that  number,  as  here  35  cents  per 
month,  or  to  allow  a  deduction  from  the  aggregate  sum,  as  here 
35  cents  per  month,  for  each  phone  less  than  the  65,  or  the 
reasonable  number  agreed  upon.  Clause  2  of  the  contract,  ex- 
hibit "C,"  so  reads,  but  according  to  the  evidence  it  appears  that 
it  was  not  intended  by  the  parties  to  the  contract  that  any  one 
of  the  65  should  pay  anything  for  service,  and  that  the  amoimt 
to  be  paid  by  the  Miller  company  to  the  defendant  should  be 
collected  from  the  users  who  became  users  after  the  execution  of 
the  contract,  exhibit  "A."  Precisely  in  this  manner  does  the 
contract  operate.  The  original  61  suburban  subscribers  and  4 
more  (but  who  they  are  does  not  appear)  receive  free  service. 
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It  is  certain  that  the  three  complainants  are  not  of  the  favored 
class. 

In  view  of  this  analysis  and  the  real  operation  of  the  contract, 
the  conclusion  is  unavoidable  that  the  contract  is  a  mere  device, 
thinly  disguised,  calculated  to  mislead  and  evade  the  just  pur- 
pose of  the  law  forbidding  discrimination  and  favoritism  and 
requiring  uniformity  of  charges  for  the  same  service  under  like 
or  similar  conditions. 

True,  all  discriminations  are  not  forbidden,  but  only  unjust 
discriminations.  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181 
U.  S.  92,  46  L.  ed.  765,  21  Sup.  Ct  Rep.  561 ;  Western  U.  Teleg. 
Co.  V.  Call  Pub.  Co.  44  Neb.  826,  27  L.ILA.  622,  48  Am.  St. 
Rep.  729,  62  N.  W*  506.  For  example,  it  ib  not  an  unjust 
discrimination  to  make  to  one  patron  a  less  rate  than  to  an- 
other where  there  exists  difFerences  in  conditions  a£Fecting  the 
expense  or  difficulty  of  performing  the  service  which  fairly 
justifies  a  different  rate.  Williams  v.  Maysville  Teleph.  Co. 
119  Ky.  83,  82  S.  W.  995;  St  Louis  Brewing  Asso.  v.  St. 
Louis,  140  Mo.  419,  87  S.  W.  625,  41  S.  W.  911.  The  general 
rule  is  that  where  the  conditions  and  circumstances  under  which 
the  service  is  rendered  are  essentially  different,  varying  rates 
are  justified.  United  States  v.  Chicago  &  N.  W.  R.  Co.  62  C. 
C.  A.  465,  127  Fed.  785 ;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S.  184,  40  L.  ed. 
985,  5  Inters.  Com.  Rep.  391,  16  Sup.  Ct.  Rep.  700;  Inter- 
state Commerce  Commission  v.  Baltimore  &  O.  R.  Co.  145  U. 
S.  263,  36  L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844;  East  Tennessee  Teleph.  Co.  v.  Harrodsburg,  135  Ky.  216, 
122  S.  W.  126. 

So,  there  is  not  necessarily  an  unjust  discrimination  because 

different  rates  are  charged  in  different  parts  of  the  municipality, 

and  a  higher  rate  may  be  charged  for  water  furnished  to  summer 

cottages  in  an  outlying  district  than  is  charged  in  the  center  of 

the  city.     Souther  v.  Gloucester,  187  Mass.  552,  69  L.R.A. 

309,  73  N.  E.  558.     So  the  fact  that  a  telephone  company, 

under  no  duty  to  extend  its  lines  outside  of  the  municipal  limits, 

deems  it  proper  to  make  such  extension  to  one  or  two  persons, 

does  not  make  its  refusal  to  furnish  service  to  another  person 
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outside  the  limits  an  unlawful  discrimination.  Tounts  v.  South- 
western Teleg.  &  Teleph.  Co.  192  Fed.  200,  207. 

Other  illustrations  may  be  given:  A  lower  rate  to  telephone 
patrons  furnishing  their  own  equipment  is  a  reasonable  classi- 
fication, e.  g.,  an  allowance  of  60  cents  per  month  to  any  patron 
who  owns  his  own  telephone  receiver,  transmitter  and  coil,  and 
"keeps  up  his  line  to  the  main  line"  of  the  telephone  company, 
and  "builds  his  line"  to  the  main  line.  Butler  v.  Doniphan 
Teleph.  Co.  2  Mo.  P.  S.  C.  K.  81,  82. 

Under  the  Public  Service  Commission  law  messages  by  tele- 
phone may  be  classified  into  day,  night,  repeated,  and  unrepeat- 
ed,  commercial,  press,  government,  and  such  other  classes  as  are 
just  and  reasonable,  and  different  rates  may  be  charged  for  the 
different  classes  of  messages*    (Section  87,  V  3.) 

In  the  absence  of  statutory  authorization  different  rates  may 
be  charged  for  day  and  night  messages,  since  the  difference  in 
the  cost  of  service  affords  a  sufficient  basis  for  classification. 
Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  44  Neb.  326,  27 
L.R.A.  622,  48  Am.  St.  Eep.  729,  63  N-  W.  506,  second  ap- 
peal, 68  Neb.  192,  78  N.  W.  519,  affirmed  in  181  U.  S.  92,  46 
L.  ed.  765,  21  Sup.  Ct  Rep.  561.  But  exacting  a  higher  rate 
from  new  subscribers  than  froan  old  subscribers  for  the  same 
service  is  unreasonable  classification,  and  hence  unlawful  dis- 
crimination. Bradford  v.  Citizens'  Teleph.  Co.  161  Mich.  385, 
137  Am.  St.  Kep.  613,  126  N.  W-  444. 

There  may  be  a  classificaion  of  business  and  residence 
phones ;  however,  the  fact  that  a  patron  uses  his  residence  phone 
in  his  business  is  not  sufficient  to  warrant  applying  the  rate  for 
business  phones  to  him,  in  the  absence  of  a  showing  that  his 
use  thereof  is  substantially  different  from  that  of  other  residence 
phones.  Mooreland  Rural  Teleph.  Co,  v.  Mouch,  48  Ind.  App. 
521,  96  K  E.  193. 

So,  a  telephone  company  may  not  charge  a  telegraph  com- 
pany more  for  service  than  it  exacts  of  other  business  concerns, 
simply  because  the  telegraph  company  derives  a  larger  pecuniary 
benefit  from  such  service  than  do  other  patrons.  This  con- 
stitutes no  reasonable  basis  for  classification,  and  hence  is  unjust 
discriminatioii.  Postal  Tel^.  Cable  Co.  v.  Omnberland  TelepL 
&  Teleg.  Co.  177  Fed.  726. 

P.U.R.1916E. 


Digitized  by  V:iOOQIC 


KNOTT  y.  SOUTHWESTERN  TELEO.  A  TELEPH.  CX).  981 

Diserinunation  in  the  interest  of  the  public  and  which  benefit 
the  people  generally  are*  favored.  Perhaps  no  rule  can  be  for- 
mnlated  with  sufficient  flesibilitj  to  apply  to  every  case  that  may 
arise.  In  one  case  it  was  said  that  ^^it  is  only  when  the  discrimi- 
nation inures  to  the  undue  advantage  of  one  man,  in  consequence 
of  some  injustice  inflicted  on  another,  that  the  law  intervenes  for 
the  protection  of  the  latter."  Hays  v.  Pennsylvania  Co.  (C.  C.) 
12  Fed.  309,  811 ;  United  States  v.  Chicago  &  N.  W.  R  Co.  62 
C.  C.  A.  466,  470,  127  Fed.  785,  790.  Thus  the  furnishing  of 
gas  to  a  city  at  a  cheaper  rate  than  to  general  customers  is 
not  an  unreasonable  discrimination,  since  this  is  in  the  interest 
of  the  public.  Willcox  v.  Consolidated  Gas  Co.  212  U.  S.  19, 
68  L.  ed.  882,  48  L.K.A.(N.S.)  1134,  29  Sup.  Ct.  Eep.  192, 
15  Ann.  Cas.  1084.  Compare  Public  Service  Electric  Co.  v. 
Public  Utility  Comrs.  —  N.  J.  L.  — ,  P.tJ.R.1915C,  229,  93 
Atl.  707. 

Discriminations  in  favor  of  the  public  at  large  are  not  op- 
posed to  public  policy,  because  they  benefit  the  people  gen- 
erally by  relieving  theni  of  part  of  the  burdens,  and  such  dis- 
crimination cannot  be  held  illegal  in  the  absence  of  legislation 
upon  the  subject.  4  McQuillin,  Mun.  Corp.  §  1697,  p.  3594; 
Ee  New  York  Teleph.  Co.  P.U.R.1915D,  287.  Thus  the  fur- 
nishing of  telephone  service  free  to  municipal  buildings  does 
not  constitute  an  unjust  discrimination.  Superior  v.  Doug- 
lass County  Teleph.  Co.  141  Wis.  363,  12^  N.  W.  1023;  Ee 
Abingdon  Home  Teleph.   Co.   P.U.E.1915C,  345. 

The  case  of  New  York  Teleph.  Co.  v.  Siegel-Cooper  Co. 
202  N.  Y.  602,  36  L.RA.(N.S.)  560,  96  N.  E.  109,  cited 
by  the  learned  counsel  of  complainants  to  sustain  the  conten- 
tion of  reasonable  classification,  announces  principles  at  variance 
with  their  position.  In  that  case  it  was  held  that  a  telephone 
company,  with  an  exclusive  right  to  use  the  streets  of  the  city 
of  New  York  in  order  to  carry  on  its  business,  may  make  a 
discount  of  25  per  cent  from  its  usual  charges  for  telephone 
service,  in  favor  of  the  city  itself,  regularly  incorporated  chari- 
table institutions,  and  regularly  ordained  clergymen,  without 
entitlix^  all  its  other  patrons  to  a  like  discount  for  service  of 

the  same  kind. 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


082  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

The  discount  was  based  solely  upon  the  character  and  d^ 
scription  of  the  patrons  using  the  service,  firsts  to  the  city, 
along  whose  streets  the  company's  wires  were  stretched,  and 
which  has  large  powers  of  control  and  regulation  over  its  prop- 
erty, as  a  contribution  to  the  expense  and  cost  of  government; 
second,  to  the  charitable  institutions  and  clergymen,  an  an  exer- 
cise of  charity  and  benevolence  on  the  part  of  the  company  to 
worthy  and  deserving  patrons  for  services  rendered  of  special 
benefit  to  the  community  as  a  whole,  in  accordance  with  a  custom 
of  long  standing,  under  which  they  have  received  gratuitous 
contributions  from  members  of  the  general  public. 

The  decision  rests  on  the  principles  of  the  common  law,  as 
the  contrast  was  made  prior  to  the  enactment  of  the  New  York 
statute  relating  to  the  subject  The  case  was  presented  on  an 
agreed  statement  of  facts.  It  was  not  stated  as  a  fact  that  the 
discrimination  was  unreasonable  or  unjust;  but  it  was  insisted 
that  as  the  company  was  engaged  in  a  public  calling,  it  was 
subject  to  a  rigid  rule  requiring  it  to  charge  all  patrons  re- 
ceiving the  same  service  at  the  same  rieite,  with  no  right  of  dis- 
crimination on  account  of  the  character  of  its  customers,  as 
distinguished  from  the  character  of  its  service.  The  sole  ques- 
tion presented  for  decision  was  unlawful  discrimination. 

The  principle  of  the  decision  appears  from  the  following 
language  of  the  court: 

^^Whether  a  discrimination  is  unreasonable  or  not  is  usually 
a  question  of  fact;  but  the  parties  in  this  case  have  made  no 
stipulation  on  that  subject  in  their  statement  of  the  facts,  and 
we  cannot  find  a  fact,  even  if  we  think  that  the  facts  as  agreed 
upon  would  permit  the  inference.  The  defense,  therefore,  must 
fail,  regardless  of  any  other  consideration,  unless  we  hold  that 
one  or  more  of  the  discriminations  in  question  was  unreasonable 
as  matter  of  law. 

"No  discrimination  was  made  by  the  plaintiff  in  favor  of  any 
class  of  customers,  except  the  three  expressly  named;  and  for 
time  out  of  mind  discounts  have  been  allowed  by  common  car- 
riers and  others  conducting  a  business  in  which  the  public  has 
an  interest  for  services  rendered  to  clergymen  and  institutions  of 
charity,  because  they  are  engaged  in  the  work  of  benefiting 

mankind,  and  are  supported  by  contributions  from  the  public. 
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For  these  reasons,  their  property  is  exempt  from  taxation  wholly 
or  in  part  They  carry  on  no  business,  do  not  compete  with 
others,  and  are  not  engaged  in  making  money.  It  is  the  gen- 
eral belief  that  they  render  full  value  for  what  they  receive 
by  caring  for  the  sick  and  wounded  or  helping  all  to  lead  orderly 
lines.     .     .     • 

.  ^^Morever,  the  law  against  unreasonable  discrimination  rests 
on  public  policy.  It  is  forbidden  because  it  is  opposed  to  the 
interest  of  the  public,  which  requires  that  all  should  be  treated 
alike  under  like  circumstances.  Discriminations,  however,  in 
favor  of  the  public,  are  not  opposed  to  public  policy,  because 
they  benefit  the  people  generally  by  relieving  them  of  part  of 
their  burdens.  In  the  absence  of  legislation  upon  the  subject, 
such  discriminations  cannot  be  held  illegal,  as  matter  of  law, 
without  overturning  the  foundations  upon  which  the  rule  itself 
is  built.     •     •     • 

'^'^e  think  that  according  to  the  common  law,  as  in  force 
prior  to  recent  legislation  on  the  subject,  the  discriminations 
in  question  were  neither  unreasonable  nor  unjust  as  matter  of 
law,  because  they  were  in  favor  of  the  public,  and  because  the 
favored  classes  were  in  a  different  situation  and  were  sur- 
rounded by  different  circumstances  from  those  affecting  the 
general  patrons  of  the  plaintiff.'' 

Since  it  distinctly  appears  from  this  consideration  that  the 
classification  attempted  is  not  based  on  sound  reason,  it  follows, 
as  the  night  the  day,  that  contract  exhibit  "A"  in  so  far  as  it 
sought  to  furnish  free  service  to  the  65  stockholders  was  and 
is  void,  and  hence  is  unenforceable  by  the  three  complainants 
against  the  defendant. 

[4]  -4.  Estoppel. — The  fact  that  the  service  was  given  with- 
out charge  by  defendant  and  its  predecessors  to  complainants 
affords  no  ground  whatever  for  the  application  of  the  doctrine 
of  estoppel  against  defendant,  and  thus  precluding  it  from 
claiming  that  the  contract  was  and  is  void  and  unenforceable  by 
complainants.  Estoppel  may  be  invoked  only  to  prevent  in- 
justice, and  not  merely  to  stop  the  mouth  from  pleading  and 
uttering  the  truth.    Bispham,  Eq.  §  280. 

The  authoritative  and  ancient  express  prohibition,  "Thou 
shalt  not"  has  been  incorporated  into  our  law  in  order  to  correct 
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unjust  discriminatory  practices  on  the  part  of  public  service 
companies;  and  the  courts  and  commissions  should,  without 
variableness  or  shadow  of  turning,  enforce  the  equality  of  ser- 
vice and  charges  sought  to  be  undeviatingly  maintained  for  the 
benefit  of  all  patrons  alike  by  unhesitatingly  characteri2ing  such 
abuses  as  public  wrongs  calculated  to  destroy  utterly  the  faith- 
fulness and  integrity  of  this  service.  The  rule  is  one  of  sound 
public  policy,  which,  without  regard  to  intention,  or  incidental 
pecuniary  loss  or  advantage  to  the  individual,  inexorably  reaches 
all  contracts  which  contravene  the  purposes  of  the  law.  It  is 
almost  needless  to  say  that  a  contract,  as  exhibit  "A,"  so  repug- 
nant to  law  and  so  inimical  to  the  public  interest,  is  utterly 
void,  and  there  is  no  power,  whether  called  estoppel  or  any  other 
name,  that  can  breathe  life  into  such  a  dead  thing. 

///.  Does  Contract,  Exhibit  "(7/'  Abrogate  Provision  as  to  Free 

Service? 

[5,  6]  It  is  a  self-evident  proposition  that  if  complainants  had 
any  right  to  free  service  under  the  original  contract,  exhibit 
"A,"  this  right  was  subject  to  cancelation  or  abrogation  by  sub- 
sequent contract.    Is  such  contract  exhibit  "C  V* 

Complainants  insist  that  contract  exhibit  "C"  does  not  abro- 
gate the  prior  contracts  guarantying  free  service,  because  it 
was  made  without  their  knowledge,  consent,  or  acceptance.  Suf- 
fice it  to  say  on  this  point  that,  in  the  absence  of  a  showing  that 
the  Miller  Township  &  Hannibal  Telephone  Company  was  rot 
authorized  to  execute  the  contract,  the  presumption  is  that  it 
had  such  authority. 

Moreover,  in  accordance  with  the  conclusions  stated  in  prior 
paragraphs  herein,  as  that  part  of  contract  exhibit  "A,"  seeking 
to  guarantee  free  service  to  complainants,  never  had  any  legal 
or  equitable  basis  upon  which  to  rest,  clause  8  of  contract  ex- 
hibit ^*C,"  assuming  to  withdraw  this  favor,  is  as  useless  to 
accomplish  this  object  as  though  it  had  never  been  written,  what- 
ever else  it  may  indicate  touching  the  purpose  of  the  defendant 
As  nothing  was  given,  nothing  could  be  taken  away. 
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IV.  Change  of  Law  hy  Legidnttiu:^ 

[7]  1.  Its  Nature  and  Binding  Effect  on  Commission. — The 
Public  Service  Commission  law  provides  in  express  terms  that 
no  telephone  corporation  shall,  directly  or  indirectly  or  by  any 
special  rate,  rebate,  drawback,  or  other  device  or  method  charge, 
demand,  collect,  or  receive  from  any  person  a  greater  or  less  com- 
pensation for  any  service  rendered  or  to  be  rendered  with  respect 
to  communication- by  telephone  or  in  connection  therewith,  ex- 
cept as  authorized  by  this  act,  than  it  charges,  demands,  collects, 
or  receives  from  any  other  person  or  corporation  for  doing  a 
like  and  contemporaneous  service  with  respect  to  communication 
by  telephone  under  the  same  or  substantially  the  same  cir- 
cumstances and  conditions.  (Section  87,  12.)  That  no  tele- 
phone corporation  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  person,  corporation,  or  locality, 
or  subject  any  particular  person,  corporation,  or  locality  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever.  (Section  87,  13.)  And  that  no  telephone 
corporation  shall  directly  or  indirectly  give  any  free  or  reduced 
service  or  any  free  pass  or  frank  for  transmission  of  messages 
by  telephone,  except  to  the  persons  and  corporations  specified  in 
the  law  (§  88,  f  3),  and  which  do  not  include  complainants  or 
the  stockholders  of  any  telephone  corporation. 

This  Commission  must  regard  this  law  as  valid.  We  have 
no  power  to  set  it  aside,  or  declare  it  unconstitutional,  or  refuse 
to  apply  it  in  a  proper  case,  even  if  just  grounds  for  so  doing 
should  exist,  which  we  do  not  believe  exist  in  this  case.  Under 
our  Constitution,  article  4,  §  1,  vesting  the  legislative  power 
of  the  state  in  the  general  assembly,  and  article  6,  §  1,  vesting 
the  judicial  power  in  the  courts,  this  Commission  can  neither  re- 
peal the  statute  forbidding  discrimination  nor  declare  it  un- 
constitutionaL  State  ex  rel.  Missouri  Southern  E.  E.  Co.  v. 
Public  Service  Commission,  259  Mo.  704,  168  S.  W.  1156,  1164; 
Jackson  County  v.  Kansas  City,  St.  L.  &  C.  E.  Co.  1  Mo.  P.  S. 
C.  E.  699,  702 ;  Phelps  v.  St.  Louis,  I.  M.  &  S.  E.  Co.  2  Mo. 
P.  S.   C.  E.  15,  28,  29;  Ee  Marysville  Light  &  Water  Co. 
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[8]  i?.  Service  under  Prior  Contracts. — ^Paragraph  4  of  §  87 
of  the  Public  Service  Commission  law  provides  that  nothing  in 
the  law  shall  be  construed  to  prevent  any  telephone  corporation 
from  continuing  to  furnish  the  use  of  its  lines,  equipment,  or 
service  under  any  contract  or  contracts  in  force  at  the  date  the 
law  takes  effect,  or  upon  the  taking  effect  of  any  schedule  or 
schedules  of  rates  subsequently  filed  with  the  Commission,  as 
the  law  requires  (§  88),  at  the  rate  or  rates  fixed  in  such  contract 
or  contracts ;  provided,  however,  that  when  any  such  contract  or 
contracts  are  or  become  terminable  by  notice,  the  Commission 
shall  have  power,  in  its  discretion,  to  direct  by  order  that  such 
contract  or  contracts  shall  be  terminated  by  the  telephone  cor- 
poration party  thereto,  and  thereupon  such  contract  or  contracts 
shall  be  terminated  by  such  telephone  corporation  as  and  when 
directed  by  such  order. 

No  argument  is  necessary  to  demonstrate  that  the  contract 
or  contracts  mentioned  in  this  law  were  intended  to  be  valid 
and  enforceable  contracts  under  the  law  as  it  existed  at  the  time 
of  their  execution.  The  legislators  clearly  did  not  mean  that 
contracts  inimical  to  the  public  interest  or  against  sound  public 
policy  should  be  included. 

Having  reached  the  conclusion  that  the  original  contract, 
exhibit  "A,"  was  void,  for  the  reasons  above  given,  it  follows 
that  the  provision  of  the  law  above  quoted  cannot  be  invoked  by 
the  complainants  in  order  to  obtain  free  telephone  service  in 
flagrant  violation  of  the  rule  of  the  common  law  and  of  our 
present  statute,  which,  in  substance,  is  only  an  affirmation  of 
this  reasonable  and  salutary  rule. 

[9]  S.  Impairing  Obligation  of  Contract — Concerning  the 
earnest  contention  of  complainants  that  the  Missouri  statute  for- 
bidding discrimination,  preferences,  and  all  forms  of  inequality 
in  rates  for  telephone  service  (as  above  set  forth)  cannot  be 
applied  in  tbis  cajse,  because  such  application  would  be  in 
direct  violation  of  that  provision  of  both  the  Federal  (TJ.  S. 
Const,  art.  I,  §  10)  and  state  (Mo.  Const.  1875,  art.  II,  §  15) 
Constitutions  prohibiting  the  enactment  of  laws  impairing  the 
obligation  of  contracts,  it  may  be  suggested  at  the  threshold 
of  the  discussion  that  it  must  first  be  made  manifest  that  there 
was  a  valid  contract  capable  of  enforcement  before  it  can  be 
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Urged  that  subsequent  changes  in  the  law  impair  its  obligation. 
New  Orleans  v.  New  Orleans  Waterworks  Co.  142  U.  S.  79, 
88,  85  L.  ed.  943,  946,  12  Sup.  Ot.  Rep.  142.  However,  aside 
from  this,  we  may  proceed  to  consider  whether  the  constitutional 
inhibition  invoked  is  applicable  to  contracts  of  the  nature  here, 
even  assuming  the  validity  and  enforceability  of  the  contract, 
exhibit  "A,"  by  complainants. 

In  England  from  time  immemorial  and  in  this  country  from 
its  first  colonization,  it  has  been  a  well-established  principle  in 
law  that  the  legislative  branch  of  the  government  is  vested  with 
power  to  regulate  private  property  which  is  devoted  to  public 
use.  Munn  v.  Illinois,  94  U.  S.  113,  130,  24  L.  ed.  77,  85 ; 
Spring  Valley  Waterworks  v.  Schottler,  110  U.  S.  347,  28  L. 
ed.  173,  4  Sup.  Ct.  Eep.  48 ;  Michigan  C.  R.  Co.  v.  Michigan 
Railroad  Commission,  236  U.  S.  615,  59  L.  ed.  —  P.XJ.E. 
1915C,  263,  35  Sup.  Ct.  Rep.  422;  Missouri  ex  rel.  Baltimore 
&  O.  Teleg.  Co.  v.  Bell  Telephone  Co.  23  Fed.  539,  541 ;  Griffin 
V.  Qoldsboro  Water  Co.  122  X.  C.  206,  41  L.R.A.  240,  30  S.  E. 
819;  Pond,  Public  Utilities,  §  191.  This  includes  the  power 
to  regulate  rates  to  be  charged  by  a  corporation  intrusted  with 
a  franchise  of  a  public  utility  character  for  service,  subject, 
however,  to  the  limitation  that  the  return  must  admit  of  a  fair 
profit  on  the  investment  in  order  that  the  exercise  of  the  power 
may  not  amount  to  a  taking  of  property  for  public  use  without 
due  compensation.  (Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  IT.  S.  352,  433,  57  L.  ed.  1511,  1555,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729;  Public  Service  Commission  Law 
§  93) ;  and  also  the  further  limitation  against  the  impairment 
of  the  obligation  of  contracts.  4  McQuillin,  Mun.  Corp.  §  1734, 
p.  3701. 

The  power  of  regulation  is  within  the  sovereign  power  of  the 
state  that  grants  the  franchise  or  that  suffers  it  to  be  exercised 
within  its  borders,  unless  forbidden  by  the  state  Constitution. 
State  ex  rel.  Garner  v.  Missouri  &  K.  Teleph.  Co.  189  Mo.  83, 
100,  88  S.  W.  41 ;  Danville  v.  Danville  Water  Co.  180  111.  235, 
54  K  E.  224;  Bluefield  Waterworks  &  Improv.  Co.  v.  Blue- 
field,  69  W.  Va.  1,  33  L.R.A.(N.S.)  759,  70  S.  E.  772; 
Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  249,  264,  8 
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The  Bubject  of  the  regulatioo  of  ra^te^  and  charges  of  public 
service  eompanies,  as  in  this  ease  a  telej^one  company,  being 
thus  regarded  in  our  legal  system  as  essentially  a  governmental 
function,  primarily  within  the  Qxoluaive  jurisdiction  of  the 
state  as  the  parens  patricB  of  all  residing  and  being  therein,  may 
be  exercised  by  such  sovereign  authority,  either  directly  by  the 
state  legislative  department,  or  the  state  may  in  due  manner 
authorize  it  to  be  exercised  by  public  functionaries  legally  created 
by  the  state,  whether  such  functionaries  assume  the  form  and 
name  of  commissions  or  commissioners  (State  ex  rel.  Missouri 
Southern  E.  Co.  v.  Public  Service  Commission,  259  Mo.  704, 
168  S.  W.  1156;  Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  &  P. 
Co.  122  App.  Div.  203,  107  K  T.  Supp.  341;  State  ex  reL 
Marshall  v.  Wyandotte  County  Gas  Co.  88  Kan.  165,  127  Pac 
639,  affirmed  in  231  U.  S.  622,  58  L.  ed.  404,  34  Sup.  Ct.  Rep. 
226;  4  McQuillin,  Mun.  Corp.  §  1735),  or  cities,  towns,  or 
municipal  corporations  (State  ex  rel.  Gamer  v*  Missouri  & 
K.  Teleph.  Co.  189  Mo.  83,  99,  100,  88  S.  W.  41;  St  Louis 
V.  Bell  Teleph.  Co.  96  Mo.  623,  627,  628,  2  L,R.A.  278, 
9  Am.  St.  Eep.  370,  10  S.  W.  197;  Home  Teleph.  &  Tel^. 
Co.  V.  Los  Angeles,  211  U.  S.  265,  271,  53  L.  ed.  176,  181, 
29  Sup.  Ct.  Rep.  50;  4  McQuillin,  Mun.  Corp.  §  1734).  In 
the  latter  instance  the  Commission  or  public  corporation  acts  in 
the  exercise  of  the  power  simply  as  the  agent  of  the  state. 

A  city  may,  if  the  power  has  been  expressly  conferred,  con- 
tract for  a  reasonable  rate  during  a  reasonable  time  in  such 
manner  as  to  bind  the  state  (Vicksbnrg  v.  Vicksburg  Waterworks 
Co.  206  U.  S.  496,  508,  51  L.  ed.  1155,  1160,  27  Sup.  Ct.  Rep. 
762;  Freeport  Water  Co.  v.  Preeport,  180  U.  S.  587,  593, 
45  L.  ed.  679,  686,  21  Sup.  Ct.  Rep.  493)  or  the  state  may  be 
bound  where  it  has  subsequently  ratified  the  city's  action  in 
making  the  contract  (Los  Angeles  v.  Los  Angeles  City  Water 
Co.  177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep.  736; 
Minneapolis  v.  Minneapolis  Street  R.  Co.  215  U.  S.  417, 
54  L.  ed.  259,  30  Sup.  Ct.  Rep.  118).  For  the  reason  that 
the  power  as  to  rates  is  continuing  in  its  nature,  and  that  if 
it   were   contracted   away   a   power   of   government   would   be 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


KNOTT  ▼.  SOUTHWESTERN  TELEO.  k  TELEPH.  CO.  060 

extinguished  pro  ianio,  the  law  favors  its  continuaBce  in  the  legisr 
lature  or  its  agents^  and  will  construe  all  doubt  in  favor  of  their 
possessing  it  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211 
U,  S.  265,  2Y3,  53  L.  ed.  176,  182,  29  Sup.  Gt  Rep.  50; 
Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commission, 
153  Wis.  592,  L.R.A.— ,  — ,  142  N.  W.  491,  Ann.  Cas.  1915A, 
911 ;  State  ex  rel.  Webster  v.  Superior  Ot  67  Wash.  87,  L.R.  A. 
1915C,  287,  120  Pac  861,  Ann.  Cas.  1913D,  78;  Dawson  v, 
Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  £.  508.  Hence,  a  city 
may  fix  a  telephone  rate  and  thereafter  raise  it  without  impairing 
the  obligation  of  the  contract  Home  Teleph.  &  Tel^.  Co.  v. 
Los  Angeles,  211  IT.  S.  266,  63  L.  ed.  176,  29  Stip.  Ct.  Rep.  50. 
However,  a  city  may  so  bind  itself,  where  it  has  discretion,  con- 
oeiming  the  regulation  ci  rates  by  oontraot  with  a  publie  service 
company,  so  as  to  preclude  the  city  from  thereafter  altering  the 
rates  so  fixed  during  the  life  of  the  contract  Cleveland  y. 
Cleveland  City  R  Co.  194  U-  S.  517,  48  L.  ed.  1102,  24  Sup. 
Ct  Rep.  756 ;  Manitowoc  v*  Manitowoc  &  N.  Traction  Co.  145 
Wis.  13,  140  Am.  St  Rep,  1056,  129  N.  W.  925. 

In  one  case,  an  ordinance  fixed  the  rates  of  a  water  company. 
Later,  the  state  created  a  Public  Service  Commission,  which  per- 
mitted the  water  company  to  increase  its  rates.  The  city  com- 
plained, contending  that  the  act  impaired  the  obligation  of  its 
contract  with  the  water  company.  The  court  rejected  this  view, 
since  it  did  not  appear  that  the  city  waa  empowered,  either 
expressly  or  by  necessary  implication,  to  bind  the  state.  The 
mere  adoption  of  the  ordinance  fixing  the  rate  was  not  viewed 
as  such  an  act  as  to  bind  the  state  in  the  premises.  Benwood  v. 
Public  Service  CcHmnission,  —  W.  Va.  — ,  L.R.A.  1915C,  261, 
.83  S.  E.  295. 

In  a  case  relating  to  interstate  commerce,  the  Supreme  Court 
of  the  United  States  held  that  the  obligation  of  contracts  between 
individuals  in  such  case  are  not  impaired  by  subsequent  legisla- 
tive restrictions,  even  though  they  are  thetebgr  nullified,  for  the 
parties  will  be  presumed  to  have  had  suoh  a  possibility  in  mind. 
The  power  of  the  state  to  act  in  matters  appertaining  to  its 
original  jurisdi^stion  is  not  hampered  bgr  eontraets  made  in  r^igard 
to  such  matters  by  individuals.  The  legislature  may^  in  the  exer- 
cise of  its  undoubted  jurisdiction,  subsequently  rdndw  tiiem 
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invalid.  Louisville  &  N.  R  Co.  v.  Mottley,  219  U.  S.  467,  55 
L.  ed.  297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep.  265. 

The  rule  that  the  obligation  of  a  contract  between  a  munici- 
pality and  a  public  service  corporation  as  to  rates  cannot  be 
impaired  by  subsequent  legislation  by  the  municipality,  does 
not  apply  to  contracts  between  public  service  companies  and 
individuals.  Santa  Ana  Water  Co.  v.  San  Buenaventura,  56 
Fed.  339.  So  contracts  between  a  public  service  corporation 
and  private  consumers  as  to  rates  for  the  supply  furnished  are 
subject  to  modification  by  the  municipality  without  impairing 
the  obligation  of  contracts.  Knoxville  Water  Co.  v.  Elnoxville^ 
189  U.  S.  434,  47  L.  ed.  887,  23  Sup.  Ct  Rep.  681,  affirming  107 
Tenn.  647,  61  L.R.A.  888,  64  S.  W.  1075. 

The  law  is  firmly  established  that  the  CcMigress  or  a  state 
l^slature,  within  their  respective  jurisdictions,  has  power  to 
regulate  common  carrier  and  other  public  service  companies, 
and  such  power  is  not  destroyed  or  limited  because  the  r^ula- 
tion  may  to  some  extent  affect  the  power  to  contract  or  even  ex- 
isting valid  contracts. 

^^One  whose  rights,  such  as  they  are,  are  subject  to  state 
restriction  cannot  remove  them  from  the  power  of  the  state  by 
making  a  contract  about  them.  The  contract  will  carry  with  it 
the  infirmity  of  the  subject-matter."  Hudson  County  Water  Ca 
V.  McCarter,  209  U.  S.  349,  367,  62  L.  ed.  828,  882,  28  Sup. 
Ct  Rep.  629,  631,  14  Ann.  Cas.  560. 

^'If  the  shipper  sees  fit  to  make  a  contract  covering  a  definite 
period  for  a  rate  in  force  at  the  time,  he  must  be  taken  to  have 
done  so  subject  to  the  possible  change  of  the  published  rate  in 
the  manner  fixed  by  statute  to  which  he  must  conform."  Ar- 
mour Packing  Co.  v.  United  States,  209  U.  S.  66,  52  L.  ed.  681, 
28  Sup.  Ct  Rep.  428. 

In  a  leading  case  a  railroad  company  contracted  with  a  man 
and  wife  who  suffered  damage  while  traveling  on  the  road, 
in  consideration  of  their  release  of  any  claim  therefor,  to  issue 
free  passes  to  them  during  their  respective  lives.  Subsequently 
by  amendment  of  the  interstate  commerce  act,  it  was  made  un- 
lawful for  interstate  carriers  to  transport  any  person  for  a 
greater  or  lees  or  different  compensation  than  any  other  person, 
with  certain  exceptions.    In  sastainitig  the  amendment  the  Su- 
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preme  Court  of  the  United  States  held  that  it  was  in  violation  of 
the  law  for  a  carrier  to  issue  interstate  transportation  in  pur- 
suance of  a  prior  existing  contract  to  do  so  as  compensation  for 
injuries  receiyed  and,  even  though  valid  when  made,  such  a 
contract  cannot  now  be  enforced  against  the  carrier.  Louisville 
&  K  R  Co.  V.  Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34  L.E.A. 
(KS.)  671,  31  Sup.  Ct.  Rep.  265,  followed  in  Ke  Southwest 
Missouri  R.  Co.  1  Mo.  P.  S.  C.  R.  46,  50 ;  Public  Service  Elec- 
tric Co.  V.  Public  Utility  Comis.  —  N.  J.  L.  — ,  P.U.R.19150, 
229,  93  Atl.  707. 

In  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp, 
142  Ga.  841,  L.R.A.— ,  — ,  88  S.  E.  946,  a.  dry  goods  company 
entered  into  a  contract  with  an  electric  company  for  supply  of 
electricity  for  lighting  at  a  named  price  for  a  period  of  five 
years.  At  this  time  there  was  neither  statute  nor  rule  of  the 
Commission  regulating  rates  for  the  period  specified.  After  the 
contract  had  run  more  than  a  year  (both  parties  complying 
therewith)^  on  application  the  state  Commission  authorized  an 
increase  of  rates  to  the  electric  company  for  the  class  of  service 
covered  by  the  contract.  Concerning  the  effect  of  the  order 
prescribing  a  higher  rate  as  reasonable  upon  the  lower  rate  stip- 
ulated in  the  contract,  the  court  said  that  when  the  state 
Commission  acted  "the  rate  thus  prescribed  had  the  effect  of 
overriding  the  contractual  rate  between  the  public  service  com- 
pany and  its  patrons,  and  made  anterior  to  the  Commission's 
order." 

Superior  v.  Douglas  County  Teleph.  Co.  141  Wis.  863,  368, 
122  N.  W.  1023,  relied  on  by  complainants,  is  easily  distinguish- 
able from  the  principles  announced  in  the  above  cases.  In  that 
case  it  was  held  that  a  contract  between  a  city  and  a  telephone 
company,  whereby  the  company,  in  order  to  afford  its  patrons 
connection  with  the  departments  of  the  city  government,  agreed 
l^ith  the  city  to  install  and  maintain  telephones  free  of  charge 
in  such  departments  during  the  period  that  the  company  should 
operate  a  telephone  system  in  the  city  (and  such  telephones  were 
installed  and  put  into  operation),  is  not  affected  by  subsequent 
state  l^slation  forbidding  discriminatory  rates,  but  is  pro- 
tected by  the  constitutional  provision  against  impairing  the 
obligation  of  contraats. 
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Eeplying  to  the  contention  that  such  contract  was  contrary  to 
the  common-law  rule,  that  a  quasi  public  corporation  should 
afford  the  service  it  offers  to  every  person  on  the  same  basis  that 
it  does  to  anyone  under  the  same  or  similar  circumstances,  and 
that  it  was  against  sound  public  policy^  the  court  said  that  public 
policy  in  this  relation  is  that  principle  which  maintains  that  a 
person  cannot  rightfully  do  or  bind  himself  to  do  that  which  is 
inimical  to  the  public  good.  ^'Discriminatory  contracts  be- 
tween public  utility  corporations  and  their  patrons  which  are 
held  to  be  void  as  inimical  to  the  public  good  are  so  held 
because  unreasonable  advantage  is  theteby  giten  to  <»ie  customer 
or  a  Glass  over  others,  whereas,  all  hav«  a  moral  and  legal  rig^t 
to  equality  of  treatment.  In  case  of  the  contract  beii^  between 
a  private  corporation  and  the  state  or  other  public  corporation, 
whatever  advantage  the  particular  customer  has  over  general 
customers  obviously  inures  to  the  benefit  of  the  latter  in  the 
aggregate.  In  other  words,  in  the  ultimate  there  is  no  discrimi- 
nation which  is  inimicable  to  the  public  good,  and  hence  no 
violation  of  public  policy.  Such  is  the  situation  here.  If  we 
concede  that  the  appellant  [city]  under  the  contract  was  a 
favored  customer  in  that  if  the  same  advantages  had  been  granted 
by  contract  to  a  private  corporation,  the  agreement  would  have 
been  unenforceable,  still  in  the  circumstances  here  the  contract 
is  enforceable  because  the  advantage  is  to  the  public,  instead  of 
to  any  particular  member  thereof." 

Moreover,  in  that  case,  the  state  law  contained  this  express 
provision:  'The  furnishing  by  any  public  utility -of  any  prod- 
uct or  service  at  the  rates  and  upon  the  terms  and  conditicnis 
provided  for  in  any  existing  contract  executed  prior  to  .  .  . 
[date  of  passage  of  the  law]  shall  not  oonatitute  a  discrimination 
within  the  meaning  specified." 

It  is  thus  manifest  that  the  doctrine  of  this  caM  is  dearly  dis- 
tinguishable from  the  principles  above  stated,  because,  firsts  iifi 
advantage  favored  the  public,  and  hence  was  not  contrary  to 
sound  public  poliesy;  and,  Second,  the  law  invdved,  in  express 
terms,  excepted  the  oontract  from  its  opentioiB. 

This  Coknmission  has  ruled  that  it  has  power  to  ^eg1llate  the 
rates  and  charges  of  a  water  company  operating  u&det  k  fran- 
chise granted  by  a  city  during  the  life  of  fluch  fhrnduBe^  not- 
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withstanding  the  franchise  constitutes  a  contract  between  the 
city  and  water  company.  Cole  v.  Ft.  Scott  &  N.  Lights  Heat, 
Water  &  Power  Co.  1  Mo.  P.  S.  C.  R.  130,  140,  et  seq. 

Unhampered  by  contract  of  corporations  or  individuals  fixing 
unreasonable  rates,  or  contracts  permitting  unjust  discrimina- 
tion, or  contractual  restrictions  of  any  nature  inimicable  to  the 
public  interest,  the  Public  Service  Commission  law  is  designed 
to  invest  ample  power  in  this  Commission,  in  harmony  with 
the  exceptions  expressed  and  implied  therein,  to  require  all 
public  utility  companies  operating  in  the  state  not  only  to  serve 
the  public  at  reasonable  rates,  but  to  require  them  also  to  serve 
the  public  efficiently  and  without  discrimination.  This  is  im- 
peratively demanded  by  modem  industrial  conditions.  2  Wy- 
man,  Public  Service  Corp.  §§  1281,  1289,  1290.  Clearly  this 
cannot  be  accomplished  if  prior  contracts  between  individuals 
and  corporations  fostering  unjust  discrimination  are  recognized 
as  enforceable.  By  such  recognition  the  just  purpose  of  the  law 
would  be  defeated. 

Notwithstanding  the  contract,  exhibit  "A/'  may  be  regarded 
as  valid  and  existing  for  the  benefit  of  the  65  subscribers,  includ- 
ing the  three  complainants  herein,  the  right  of  the  state  to 
interfere  whenever  the  public  weal  demanded  was  undoubted. 
In  this  view  the  contract  may  be  regarded  as  remaining  valid 
between  the  parties  to  it  and  for  the  benefit  of  the  complainants 
until  such  time  as  the  state  saw  fit  to  exercise  its  paramount 
authority  by  the  enactment  of  the  Public  Service  Commission 
law,  and  then  its  validity  and  operation  ceased. 

Furthermore,  the  fixing  of  rates  being  strictly  a  governmental 
function,  the  mere  execution  of  the  contract  can  in  no  sense  be 
regarded  as  requiring  the  state  to  surrender  its  power  in  this 
respect.  It-  is  needless  to  say  that  the  state  never  conferred 
authority  upon  the  two  telephone  companies  in  the  execution  of 
the  contract  to  exclude  the  state  from  exercising  its  just  powers 
of  regulations. 

If  the  sovereign  power  of  the  state  to  regulate  rates  is  consid- 
ered as  a  branch  of  the  police  power  (and  this  view  is  sometimes 
taken),  by  express  mandate  of  our  organic  law  its  exercise  "shall 
never  be  abridged  or  so  construed  as  to  permit  corporations  to 
conduct  their  business  in  such  manner  as  to  infringe  the  equal 
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rights  of  individtials,  or  the  general  weH-heing  of  the  state."  Mo. 
Const.  1875,  art.  XII.  §  5. 

Invoking  this  doctrine,  it  is  obvious  that  the  contract,  exhibit 
"A,"  abridges  the  police  power  of  the  state  in  that  it  infringes 
the  equal  rights  of  individuals  and  militates  against  the  well- 
being  of  the  state. 

Therefore,  the  law  forbidding  discrimination  is  a  proper  exer- 
cise of  the  state  police  power,  and  indeed,  in  view  of  the  consti- 
tutional provision,  the  obligation  rested  upon  the  state  to  pass 
such  law. 

Our  supreme  court  has  said  that  the  Public  Service  Commis- 
sion act  "is  an  elaborate  law  bottomed  on  the  police  power." 
State  ex  rel.  Barker  v.  Kansas  City  Gas  Co.  254  Mo.  516,  534, 
686,  163  S.  W.  864.  ^ 

"It  is  the  settled  law  of  this-  court  that  the  interdiction  of 
statutes  impairing  the  obligation  of  contracts  does  not  prevent 
the  state  from  exercising  such  powers  as  are  vested  in  it  for  the 
promotion  of  the  common  weal,  or  are  necessary  for  the  general 
good  of  the  public,  though  contracts  previously  entered  into 
between  individuals  may  thereby  be  aflFected.  This  power  which 
in  its  various  ramifications  is  known  as  the  police  power  is  an 
exercise  of  the  sovereign  right  of  the  government  to  protect  the 
lives,  health,  morals,  comfort,  and  general  welfare  of  the  people, 
and  is  paramount  to  any  rights  under  contract  between  individ- 
uals." Manigault  v.  Springs,  199  U.  S.  478,  480,  50  L.  ed.  274, 
275,  26  Sup.  Ct.  Rep.  127,  130. 

Wherefore,  it  follows  that  the  complaint  herein  should  be  dis- 
missed, and  it  is  so  ordered. 

Commissioners  Atkinson,  Kennish,  and  Shaw  concur  j  Com- 
missioner Bean  concurs  in  result. 


OKLAHOMA  CORPORATION  COMMISSION. 

IN  RE  CONSERVATION  OP  NATURAL  GAS. 

[Cause  No.  2325  j  Order  No.  937.] 

Oils  —  Natural  —  Conservation  rules. 

Rules  relative  to  the  conservation  of  natural  gas  were  adopted 
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bj  the  Oklahoma  Commission,  and  made  effective  on  and  after  Septem- 
ber 1,  1915. 

[August  16,  1915.1 

Consideration  of  the  necessity  of  consuming  the  supply  of 
natural  gas  by  preventing  waste ;  conservation  rules  adopted. 

Humphrey,  Commissioner:  On  March  30,  1915,  house 
bill  No.  395,  entitled  "An  Act  to  Conserve  Natural  Gas  in  the 
State  of  Oklahoma,  to  Prevent  Waste  thereof,  Providing  for  the 
Equitable  Taking  and  Purchase  of  Same,  Conferring  Authority 
on  the  CorporatioQ  Commission,"  etc.,  was  approved.  (Session 
Laws  1915,  398.) 

The  bill  is  in  part  as  follows : 

**A.  (§1)  That  the  production  of  natural  gas  in  the  state  of 
Oklahoma,  in  such  manner  and  under  such  conditions  as  to  con- 
stitute waste  shall  be  unlawful, 

*TB.  (§2)  That  the  term  Vaste'  as  used  herein,  in  addition  to 
its  ordinary  meaning,  shall  include  escape  of  natural  gas  in  com- 
mercial quantities  into  the  open  air,  the  intentional  drowning 
with  water  of  a  gas  stratum  capable  of  producing  gas  in  commer- 
cial quantities,  underground  waste,  and  permitting  of  any  natural 
gas  well  to  wastefuUy  bum  and  the  wasteful  utilization  of  such 
gas. 

"C.  (§  8)  That  the  Corporation  Commission  shall  have 
authority  to  make  regulations  for  the  prevention  of  waste  of  nat- 
ural gas,  and  for  the  protection  of  all  natural  gas,  fresh 
water,  and  oil-bearing  strata  encountered  in  any  well  drilled  for 
oil  or  natural  gas,  and  to  make  such  other  rules  and  regulations, 
and  to  employ  or  appoint  such  agents,  with  the  consent  of  the 
governor,  as  may  be  necessary  to  enforce  this  act. 

"B.  (§  3) 

''(a)  That  whenever  natural  gas  in  commercial  quantities,  or 

:\  gas-bearing  stratum,  known  to  contain  natural  gas  in  ^uch 

quantity,  is  encountered  in  any  well  drilled  for  oil  or  gas.  in 

this  state,  such  gas  shall  be  confined  to  its  original  stratum 

until  such  time   as   the   same  can  be  produced   and   utilized 

without  waste,  and  all  such  strata  shall  be  adequately  protected 

from  infiltrating  waters. 

"(b)  Any' unrestricted  flow  of  natural  gas  in  excess  of  2,000,- 
P.U.R.1915B. 
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000  cubic  feet  per  twenty-four  hours  shall  be  considered  a  com- 
mercial quantity  thereof. 

"(c)  Provided,  that  if  in  the  opinion  of  the  Corporation  Com- 
mission, gas  of  a  lesser  quantity  shall  be  of  commercial  value, 
said  Commission  shall  have  authority  to  require  the  conservation 
of  said  gas  in  accordance  with  the  provisions  of  this  act. 

"(d)  And  provided,  further,  the  gauge  of  the  capacilrjr  of  any 
gas  well  shall  not  be  taken  until  such  well  has  been  allowed  an 
open  flow  for  the  period  of  three  days. 

"E.  (§4) 

"(a)  That  whenever  the  full  production  from  any  common 
source  of  supplj  of  natural  gas  in  this  state  is  in  excess  of  the 
market  demands,  then  any  person,  firm,  or  corporation  having 
the  right  to  drill  into  and  produce  gas  from  any  such  common 
source  of  supply  may  take  therefrom  only  such  proportion  of  the 
natural  gas  that  may  be  marketed  without  waste,  as  the  natural 
flow  of  the  well  or  wells  owned  or  controlled  by  any  such  person, 
firm,  or  corporation  bears  to  the  total  natural  flow  of  such  common 
source  of  supply  having  due  regard  to  the  acreage  drained  by  each 
well,  so  as  to  prevent  any  such  person,  firm,  or  corporation  secur- 
ing any  unfair  proportion  of  the  gas  therefrom;  provided,  that 
the  Corporation  Commission  may  by  proper  order  permit  the 
taking  of  a  greater  amount  whenever  it  shall  deem  such  taking 
reasonable  or  equitable. 

"(b)  The  said  Commission  is  authorized  and  directed  to  pre- 
scribe rules  and  regulations  for  the  determination  of  the  natural 
flow  of  any  such  well  or  wells,  and  to  r^ulate  the  taking  of 
natural  gas  from  any  or  all  such  common  sources  of  supply  with- 
in the  state,  so  as  to  prevent  waste,  protect  the  interests  of  the 
public,  and  all  those  having  a  right  to  produce  therefrom,  and  to 
prevent  unreasonable  discrimination  in  favor  of  any  one  such 
common  source  of  supply  as  against  another. 

"F.  (§  5) 

"(a)  That  every  person,  firm,  or  corporation,  now  or  hereafter 
engaged  in  the  business  of  purchasing  and  selling  natural  gas  in 
this  state,  shall  be  a  common  purchaser  thereof,  and  shall  pur- 
chase all  of  the  natural  gas  which  may  be  offered  for  sale,  and 
which  may  reasonably  be  reached  by  its  ttunk  lines,  or  gathering 
lines  without  discrimination  in  favor  of  one  producer  as  against 
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another,  or  in  favor  of  any  one  source  of  supply  as  against  an- 
other save  as  authorized  by  the  Corporation  Commission  after 
due  notice  and  hearing;  but  if  any  such  person,  firm,  or  corpora- 
tion shall  be  unable  to  purchase  all  the  gas  so  offered^  then  it 
shall  purchase  natural  gas  from  each  producer  ratably. 

^^(b)  It  shall  be  unlawful  for  any  such  common  purchaser  to 
discriminate  between  like  grades  and  pressures  of  natural  gas,  or 
in  favor  of  its  own  production^  or  of  production  in  which  it  may 
be  directly  or  indirectly  interested,  either  in  whole  or  in  part,  but 
for  the  purpose  of  prorating  the  natural  gas  to  be  marketed,  such 
production  shall  be  treated  in  like  manner  as  that  of  any  other 
producer  or  person,  and  shall  be  taken  only  in  the  ratable  propor- 
tion that  such  production  bears  to  the  total  production  available 
for  marketing. 

"(c)  The  Corporation  Commission  shall  have  authority  to 
make  regulations  for  the  delivery,  metering,  and  equitable  pur^ 
chasing  and  taking  of  all' such  gas,  and  shall  have  authority  to 
relieve  any  such  common  purchaser,  after  due  notice  and  hearing, 
from  the  duly  of  purchasing  gas  of  an  inferior  quality  or  grade. 

"Q.  (§9)  Before  any  person,  firm,  or  corporation  shall  have, 
possess,  enjoy,  or  exercise  the  right  of  eminent  domain,  right  of 
way,  right  to  locate,  maintain,  construct,  or  operate  pipe  lines, 
fixtures,  or  equipments  belonging  thereto  or  used  in  connection 
therewith,  for  the  carrying  or  transportation  of  natural  gas, 
whether  for  hire  or  otherwise,  or  shall  have  the  right  to  engage 
in  the  business  of  purchasing,  piping,  or  transporting  natural 
gas,  as  a'  public  service,  or  otherwise,  such  person,  firm,  or  cor- 
poration shall  file  in  the  office  of  the  Corporation  Commission  a 
proper  and  explicit  authorized  acceptance  of  the  provisions  of 
this  act. 

"H.   (§  6)  . 

"(a)  That  any  person,  firm,  or  corporation,  or  the  attorney 
general  on  behalf  of  the  state,  may  institute  proceedings  before 
the  Corporation  Commission,  or  apply  for  a  hearing  before  said 
Commission,  upon  any  question  relating  to  the  enforcement  of 
this  act. 

"(b)  Jurisdiction  is  hereby  conferred  upon  said  Commission 
to  hear  and  determine  the  same;  said  Commission  shall  set  a 
time  and  place  when  such  hearing  shall  be  had,  and  give  reason* 
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able  notiee  thereof  to  all  peiBcms  or  classes  interested  therein  by 
publication  in  some  newspaper  or  newspapers  having  general 
circulation  in  the  state,  and  shall  in  addition  thereto  cause  notice 
to  be  served  in  writing  upon  any  person,  firm,  or  corporation 
complained  against  in  the  manner  now  provided  by  law  for 
serving  summons  in  civil  actions. 

"(c)  In  the  exercise  and  enforcement  of  such  jurisdiction 
said  Commission  is  authorized  to  summon  witnesses,  make  an- 
cillary orders,  and  use  such  means  and  final  process  including 
inspection  and  punishment  as  for  contempt,  analogous  to  pro- 
ceedings under  its  control  over  public  service  corporations  as 
now  provided  by  law.'* 

The  matter  of  the  conservation  of  natural  gas  has  for  some 
time  occupied  the  attention  of  the  thinking  public  in  various 
states,  but  no  law  so  comprehensive  as  the  act  under  consider- 
ation has  come  to  our  notice.  No  rules  and  regulations  made  by 
other  Commissions  such  as  are  conteiliplated  and  authorized  by 
the  aforesaid  bill  have  come  under  our  observation,  but  we  are 
advised  that  the  Commissioner  of  Indian  Affairs  proposes  to 
issue  regulations  for  use  in  the  operation  of  oil  and  gas  mining 
leases  covering  Indian  allotments  held  by  citizens  of  the  five 
civilized  tribes. 

Gas  is  frequently  found  in  the  same  field  where  oil  is  found — 
sometime  in  the  same  sand,  at  other  times  in  different  sands — 
but  generally  the  two  substances  appear  in  such  proximity  that 
the  finding  of  one  usually  leads  to  the  discovery  of  the  other  and 
results  in  the  production  of  both,  which  as  a  business  pursuit  is 
commonly  referred  to  as  oil  and  gas  mining. 

The  operations  incident  to  the  discovery  of  either  product  are 
practically  the  same,  but  they  differ  very  materially  in  the  matter 
of  utilization  or  sale  and  distribution  and  in  the  manner  and 
means  of  conservation  or  preservation  precedent  to  the  actual 
utilization  of  the  products.  However,  initial  similarity  is  so 
far-reaching  that  properly  to  consider  the  conservation  of  either 
oil  or  gas  it  is  necessary  to  take  into  consideration  the  relation 
of  each  of  the  other  and  of  both  to  the  oil  and  gas  mining  busi- 
ness. If,  on  one  side,  it  should  be  said  that  the  oil  business  is 
one  thing  and  the  gas  business  is  another,  on  the  other  side  it 
should  be  suggested  that  the  two  substances  are  so  intimately 
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related  in  their  positicHi  and  proximity  and  so  closely  allied  in 
the  manner  and  means  of  their  discovery  and  production  that, 
though  in  a  sense,  separate,  and  distinct,  they  mu&t  yet  be  con- 
sidered in  their  relation  to  each  other  as  factors  of  the  oil  and 
gas  business. 

In  the  complexity  of  the  situation  lies  the  chief  difficulty  of 
practical  conservation.  An  operator  may  be  referred  to  as  an  oil 
producer  or  as  a  gas  producer,  but  the  fact  is  that  the  producer 
of  oil  is  at  the  same  time,  upon  the  whole,  a  more  extensive  pro- 
ducer of  gas — sometimes  from  dijQferent  fields — but  generally  not 
only  from  the  same  field,  but  also  from  the  same  well  and  even 
the  same  sand.    His  search  primarily  is  for  oil,  not  gas. 

If  oil  and  gas  fields  were  separate  and  remote,  and  the  finding 
of  one  precluded  the  discovery  of  the  other  so  that  the  production 
of  either  oil  or  gas  would  not  involve  the  production  of  the  other, 
conservation  of  gas  probably  would  have  been  long  ago  an  accom- 
plished fact. 

The  waste  of  gas  when  indulged  as  an  incident  to  the  produc- 
tion of  oil,  considering  the  latter  and  disregarding  the  former, 
saves  labor,  time,  and  money,  at  least  temporarily  (though  by 
some  operators  thought  to  work  a  loss  eventually),  and  for  this 
reason  the  oil  operator  heretofore  has  not  appeared  to  be  (or  at 
best  has  not  been  so  considered)  a  very  ardent  advocate  of  the 
conservation  of  gas — and  other  reasons  are  assignable  which  we 
notice  hereafter. 

R.  W.  Raymond,  C.  W.  Hayes,  and  J.  A.  Holmes,  advance 
thinkers  upon  the  subject  of  conservation,  express  themselves, 
substantially  as  follows : 

Mr.  Raymond  states  that  "true  conservation  lies  in  the  dimi- 
nution not  of  use,  but  of  waste." 

Mr,  Hayes  says:  "Disregarding  the  views  of  extremists  and 
visionaries  we  may  define  conservation  as  utilization  with  a  max- 
imum eiEcIency  and  a  minimum  waste" — and  he  gives  special 
consideration  to  the  matter  of  actual  utilization,  regarding  it  as 
an  essential  feature  of  any  form  of  practical  conservation. 

Mr.  Holmes  holds  that  "it  is  a  misapprehension  to  think  that 

the  leaders  of  the  conservation  movement  hope  to  bring  about 

improvement  entirely  through  legislation  or  executive  orders, 

as  neither  of  these  agencies  can  be  effective  except  as  they  are 
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accompanied  by  both  the  necessary  influences  and  the  readjust- 
ment of  economic  or  business  conditions." 

It  has  been  said  that  where  the  profit  is  apparent,  conserva- 
tion will  take  care  of  itself.  That  might  be  true  in  case  of  im- 
mediate and  large  profit,  but  competition  in  the  production  of 
oil  avoids  the  truth  of  the  observation  with  reference  to  gas  in 
the  absence  of  regulation,  where  the  profits  are  either  remote  or 
small. 

Production  of  oil  and  waste  of  gas  run  parallel  in  the  history 
of  oil  and  gas  mining  operations,  and  the  waste  of  the  latter  has 
heretofore  erroneously  been  considered  but  the  natural  conse- 
quence of  the  production  of  the  former. 

The  producer  of  gas  endeavoring  to  operate  distinctly  as  such 
has  long  ago  been  converted  to  the  idea  of  conservation,  and  has 
discovered  and  applied  efficient  means  for  the  practical  and  com- 
petent accomplishment  thereof. 

It  has  been  said  that  ''oil  producers  as  a  class  are  men  of 
optimism,  accepting  the  chances  of  securing  oil  or  gas  though 
the  odds  might  appear  against  them ;  that  the  location  of  oil  in 
commercial  quantities  has  not  been  and  is  not  now  subject  to  any 
invariable  scientific  law  or  method ;  that  therefore  the  producer 
of  oil  does  not  concern  himself  with  analytical  or  ethical  prin- 
ciples ;  that  he  drills  a  well  and  finds  oil  or  fails  to  find  it ;  that 
in  this  he  takes  severe  hazards  with  his  money,  and  naturally 
feels  that,  having  taken  the  hazard,  whatever  he  secures  is  his 
ovm  to  do  with  as  he  pleases;  that  consideration  for  the  rights 
of  neighboring  operators  and  the  public  at  large  in  the  common 
resources  have  small  place  in  his  thoughts,  and  he  feels  that  the 
right  of  the  state  to  regulate  any  phase  of  his  business  does  not 
exist,  or,  if  so,  is  unwise  and  tyrannical,"  and  in  this  connection 
it  has  been  suggested  that  "formerly  the  old-time  oil  operator 
was  wont  to  consider  his  operations  the  best  conceivable,  quite 
impossible  of  duplication  in  their  original  perfection,  and  him- 
self as  the  highest  and  final  authority  on  all  oil  and  gas  matters, 
firm  in  the  belief  that  nothing  new  could  be  learned,  and  sound 
in  the  faith  that  'there  is  nothing  new  under  the  sun'." 

The  Commission  realizes  that  thoughts,  methods,  haoits,  and 

customs  that  have  existed  for  a  generation  or  more  cannot  be 

reformed  by  fiat  nor  superseded  witliout  reason. 
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The  conservation  of  the  natural  resonrcea  of  the  country  has 
been  a  subject  of  great  interest  involving  much  discussion,  and 
as  a  genera]  policy  has  received  not  only  the  approval  of  thinkers, 
writers,  and  statesmen  of  the  age,  but  has  commanded  the  ap- 
proval of  the  public  at  large. 

The  people  of  this  state  have  ordered,  and  the  legislature 
thereof  has  directed,  the  conservation  of  natural  gas,  and  this, 
as  a  matter  of  wise  and  efficient  policy,  is  no  longer  to  be  re- 
garded as  a  visionary  project.  If  in  some  quarters  it  should  so 
thoughtlessly  be  considered,  it  might  be  recalled  that  r^ulation 
of  business,  whether  public,  quasi  public,  or  private,  was  once 
practically  unknown,  the  control  of  the  "interests"  being  con- 
sidered but  an  "iridescent  dream,'^  while  at  present  these  things 
under  government  regulation  are  largely  accomplished  facts. 

The  uses  of  gas  after  distribution  from  the  place  of  produc- 
tion are  usually  classified  as  domestic  and  industrial,  or  (1)  for 
light  and  heat  in  residences,  including  business  houses  and  pub- 
lic buildings,  and  (2)  heat  and  power  for  industrial  concerns, 
mills,  factories,  etc. 

There  is  some  contention  that  the  splendid  adaptability  of 
natural  gas  for  domestic  use  should,  in  the  hope  of  perpetuating 
the  supply,  preclude  the  subjection  of  the  same  to  industrial  use. 
This  contention  is  met  with  the  suggestion  that  in  the  matter  of 
domestic  use  the  difference  in  the  volume  necessary  for  a  com- 
petent supply  in  the  summer  and  that  needed  for  a  plentiful 
supply  in  the  winter  necessitates  pipe-line  facilities  much  larger 
and  more  expensive  for  transportation  in  winter  than  would  be 
necessary  at  other  times,  and  that  as  a  consequence  of  this,  if 
the  furnishing  of  gas  should  be  limited  to  supplying  domestic 
demands  only,  the  price  that  would  have  to  follow  in  order  to 
justify  the  enterprise  would  be  so  high  as  to  practically  prcJiibit 
the  use  of  gas.  While  the  supply  necessary  for  domestic  use 
varies  as  the  seasons  change,  the  amount  necessary  to  furnish 
power  for  industrial  concerns,  etc.,  fluctuates  but  very  little. 

The  importance  of  the  conservation  of  natural  gas  doubtless 
is  apparent,  but  we  summarize  a  few  of  the  reasons  sometimes 
given  therefor: 

(1)  Natural  gas  is  the  best  and  most  convenient  fuel  known. 

(2)  Municipalities  in  reach  of  gas  fields  usually  perfect  ar- 
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rangementfl  to  use  the  production  thereof  and  in  bo  doing  spend 
large  amounts  of  money  that  should  be  protected. 

(3)  Industrial  concerns  involving  the  expenditure  of  much 
capital  spring  up  in  places  adjacent  to  gas  fields  which  are  prac- 
tically worthless  when  the  gas  is  exhausted. 

(4)  Such  concerns  increase  the  population  by  attracting 
people  from  abroad,  who  are  left  without  employment  upon  the 
eidiaustion  of  the  gas. 

(5)  People,  rural  and  urban,  in  the  vicinity  of  the  gas  field 
in  most  cases  depend  upon  natural  gas  for  fuel. 

(6)  In  communities  where  gas  has  been  and  is  being  used 
for  domestic  purposes,  the  houses  are  especially  constructed  for 
the  use  thereof,  and  would  have  to  be  differently  equipped  at 
great  expense  in  order  to  use  other  fuel. 

(7)  After  the  adoption  of  gas  for  domestic  purposes  it  is 
usually  cheaper  than  other  fuel  and  has  an  added  comfort  in  the 
convenience  thereof. 

(8)  The  wealth  added  to  a  community  by  the  increase  of 
population  and  the  establishment  of  industrial  concerns  on  ac- 
count of  gas  affords  revenue  which  in  time  becomes  indispen- 
sable. 

(9)  Gas  is  to  some  extent  poisonous  and  is  also  inflammable, 
combustible,  explosive,  and  dangerous,  and  therefore  should  be 
controlled. 

(10)  The  royalty  owner  is  more  often  a  resident  of  the  state, 
more  interested  in  the  upbuilding  thereof,  while  being  less  able 
to  sustain  the  loss  of  waste  than  the  operator,  and  the  law  should 
require  the  operator,  though  willing  to  waste  his  own  substance, 
to  take  care  of  tlie  interest  of  his  lessor. 

Section  1  of  the  bill  provides  that  the  production  of  natural 
gas  in  the  state  of  Oklahoma  in  such  manner  and  under  such 
conditions  as  to  constitute  waste  shall  be  unlawful ;  and  §  2  pro- 
vides that  the  term  "waste,''  in  addition  to  its  ordinary  mean- 
ing, shall  include:  (a)  Escape  of  natural  gas  in  commercial 
quantities  in  the  open  air,  (b)  the  intentional  drowning  with 
water  of  a  gas  stratum  capable  of  producing  gas  in  commercial 
quantities,  (c)  underground  waste,  (d)  the  permitting  of  any 
natural  gas  well  to  wastefully  bum,  and  (e)  the  wasteful  utili- 
zation of  such  gas. 
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The  ways  or  manner  by  whicli  natural  gas  is  usually  wasted 
might  to  some  extent  be  classified  as  follows:  (a)  In  drilling 
wells,  (b)  in  improperly  casing  wells,  (c)  from  high  pressure 
wells,  (d)  in  oil  production,  (e)  improper  care  of  wells,  (f) 
inefficient  plugging  of  wells,  (g)  in  transportation,  and(h)  in 
utilization. 

On  June  30,  1915,  the  conservation  agent  of  the  Commission, 
after  an  investigation  in  the  Gushing  field,  filed  with  the  Com- 
mission a  report  which  sets  forth  the  following  observations: 

"At  the  recent  hearings  (sessions  held  under  the  bill)  you 
often  heard  the  expression  'there  is  no  waste  of  gas  in  the  Gush- 
ing field.'  There  has  been  waste  as  high  as  500,000,000  cubic 
feet  per  day,  and  it  is  probable  that  the  waste  of  gas  in  the 
Gushing  field  at  the  present  time*  exceeds  200,000,000  cubic  feet 
per  day.  This  waste  of  gas  is  not  all  open  waste  through  wild 
or  unclosed  wells,  although  that  kind  of  waste  exists  in  the  fields, 
but  other  waste  is  going  in  the  following  manner:  "(a)  Open 
waste  during  drilling,  (b)  open  waste  through  Braden-head, 
(c)  waste  of  gas  from  flowing  oil,  (d)  underground  waste  or 
what  is  sometimes  called  infiltration. 

'^Waste  is  frequently  allowed  to  continue  through  the  night 
when  only  daylight  drilling  is  done.  In  other  cases  the  tools  are 
allowed  to  work  swinging  from  a  beam  for  the  purpose  of  lead- 
ing the  casual  observer  into  believing  that  drilling  is  progressing 
while  the  gas  is  wasting. 

"Waste  through  Braden-head  is  of  various  characters.  There 
is  always  a  certain  element  of  danger  in  shutting  in  the  Braden- 
head  when  the  tools  are  being  wrenched,  and  for  this  reason 
operators  do  not  care  to  close  a  Braden-head  in  any  of  their  drill- 
ing operations,  and  in  a  great  many  cases  there  is  no  valve  or 
other  provisions  on  the  Braden-head  whereby  the  gas  may  be 
shut  in  and  waste  is  of  course  continuous.  The  waste  from 
Braden-head  is  frequently  concealed  and  the  methods  of  conceal- 
ment include  the  following:  Burying  the  pipe  running  from 
the  Braden-head  and  releasing  the  gas  in  sand,  rock  piles,  or 
under  water;  for  instance,  the  river  in  the  Gushing  field.  The 
Braden-head  is  sometimes  connected  with  the  flow  line,  and  gas 
IB  allowed  to  escape  with  flowing  oil.     Sometimes  a  line  from 

the  Braden-head  is  run  into  ihe  flow  tank  to  induce  the  belief 
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that  oil  is  flowing  instead  of  gas.  When  an  oil  operator  desires 
to  waste  gas,  and  it  is  more  easy  to  allow  it  to  waste  than  it  is  to 
hold  it,  he  devises  a  great  many  clever  schemes  to  enable  him  to 
accomplish  his  purpose.  Waste  of  gas  with  flowing  oil  is  some- 
times due  to  mingling  improperly  gas  and  oil  in  the  well^  and 
is  largely  unnecessary,  if  not  wholly  so, 

"Underground  waste  exists  where  the  gas  is  exposed  to  the 
open  hole.  This  practice  is  most  common  in  Braden-head  gas. 
The  methods  of  prevention  are  included  in  proper  drilling  and 
casing.  If  gas  is  of  sufficient  value  to  recover,  there  can  be  no 
logical  objection  to  adding  a  few  hundred  feet  of  casing  so  as  to 
set  the  casing  immediately  on  top  of  the  gas  sand  and  prevent- 
ing leakage  through  the  hole,  as  this  amount  of  casing  must  be 
considered  the  same  as  line  pipe  on  the  surface.  The  pipe  line 
for  gas  should  be  from  the  immediate  source  of  supply ;  namely, 
the  gas  sand.  No  earthen  formation  will  hold  gas  as  well  as 
iron  or  steel  pipe.  If  gas  is  not  worth  the  expense  of  a  few  feet 
of  extra  casing,  then  it  should  be  saved  from  injury,  and  not  per- 
mitted to  waste,  and  this  can  be  done  by  sealing  off  the  gas  sand 
with  mud-laden  fluid.  The  essential  thing  to  consider  is  that 
all  wells  should  be  cased  alike.  If  this  is  not  done  there  is  but 
one  method  known  to  the  writer  which  will  save  the  gas  from 
waste,  and  that  is  by  completely  sealing  the  gas  sand  with  mud- 
laden  fluid.     .     .     . 

"Thus  far  the  general  manner  of  gas  waste  in  the  field :  There 
is  an  oil  waste,  but  for  the  present  the  waste  of  gas  is  the  most 
important  thing  in  view  of  the  fact  that  the  natural  gas  industry 
is  to-day  seriously  threatened  with  extinction,  not  because  gas 
might  not  be  available  in  the  future,  but  because  the  short  life 
of  the  gas  fields  of  Oklahoma  heretofore  incident  to  the  enor- 
mous waste  which  has  invariably  occurred  will  deter  sound 
minded  business  men  from  making  investments  dependent  upon 
our  gas  supply." 

The  Bureau  of  Mines  in  a  technical  paper  by  Messrs.  J.  A. 
Pollard  and  A.  6.  Heggem,  makes  the  following  observations: 

"One  of  the  greatest  wastes  of  natural  gas  is  that  which  often 
takes  place  in  drilling  oil  wells.  If  a  well  is  being  drilled  by 
one  of  the  usual  methods  the  gas  becomes  a  hinderance  to  drill- 
ing and  the  driller  regards  it  as  a  nuisance^  or  the  gas  mav  be 

P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IN  EE  CONSERVATION  OF  NATURAL  GAS.  1005 

found  in  a  field  where  it  has  little  or  no  immediate  commercial 
value,  and  hence  is  allowed  to  escape  into  the  air  without  re- 
straint. 

"In  many  parts  of  the  Mid-Continent  field  the  manner  in 
which  wells  are  cased  shows  that  little  or  no  attention  is  paid  to 
the  protection  of  gas  sand.  At  some  wells  the  gas  is  taken  from 
the  sands  through  hundreds  of  feet  of  open  hole,  the  last  or 
inner  string  of  casing  being  stopped  far  above  the  gas  sand, 
leaving  the  lower  part  of  the  hole  uncased.  When  such  well  is 
shut  in  much  of  the  gas  escapes  into  the  porous  beds  below  the 
casing  and  is  wasted."  (Technical  Paper  66,  Petroleum  Tech- 
nology 14.) 

The  Bureau  of  Mines  in  a  technical  paper  by  Messrs.  Ralph 
Arnold  and  Frederick  G.  Clapp,  makes  other  obser\'ations  as 
follows : 

"Instances  are  common  where  carelessness  and  indifference 
in  drilling  have  resulted  in  waste  of  gas  from  formations  pene- 
trated above  the  regular  sand.  One  method  of  waste  of  this 
kind  is  described  by  McDowell  in  the  following  words:  ^In 
drilling  for  oil  in  some  districts  large  gas  wells  are  found  in 
sands  above  the  oil  sands.  In  many  instances  the  pressure  and 
the  volume  of  such  wells  are  so  great  as  to  prevent  drilling  to 
the  lower  oil  bearing  sand  until  the  well  has  been  allowed  to  ex- 
haust its  gas  production  into  the  air,  sufficient  to  permit  the 
resumption  of  drilling.  Usually  this  criminal  waste  is  allowed 
to  continue  until  the  gas-bearing  sand  is  nearly,  if  not  quite, 
exhausted.'     .     .     . 

"The  term  *waste'  should  properly  be  used  to  include  not  only 
the  amount  of  gas  actually  dissipated,  but  also  that  which  after 
discovery  placed  beyond  the  possibility  of  recovery.  .  .  • 
A  large  amount  of  gas  has  been  placed  beyond  recovery  by  wells 
having  been  allowed  to  flow  gas  at  their  full  capacity,  thus  caus- 
ing the  pressure  to  drop  rapidly  and  allowing  adjacent  pools  of 
salt  water  to  flood  out  the  gas  from  that  particular  part  of  the 
sand.  This  is  true  in  all  fields  in  wet  sands,  but  especially  so 
in  Oklahoma.  At  many  wells  the  gas  is  allowed  to  blow  into 
the  air  for  half  an  hour  every  morning  in  order  to  free  the  well 
of  water.  This  is  unnecessary  as  syphon  arrangements  can  be 
made  for  this  work,  assisted,  if  need  be,  by  pumping.     ,»    •     . 
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"Another  fonn  of  waste  in  utilization  consists  in  piping  gas 
back  into  an  oil  well  in  order  to  force  tlie  oil  to  the  surface,  the 
gas  generally  being  allowed  to  escape  when  it  finally  reaches  the 
oil  tank.     .     .     . 

"Several  states  have  laws  requiring  the  gas  inspectors  to  sup- 
ervise the  plugging  of  all  dry  or  abandoned  wells.  Some  states 
have  no  such  laws,  and  in  these  the  plugging  is  generally  im- 
properly done  wuth  the  result  that  at  many  wells  water  from  a 
water  sand  is  permitted  to  flow  into  a  gas  sand,  drowning  out 
the  gas  supply.  Although  the  larger  companies  appreciate  the 
problems  involved  and  take  particular  care  in  their  work,  the 
smaller  companies  and  the  individual  operators  generally  con- 
sider it  easier  and  cheaper  to  pay  little  attention  to  plugging. 

.  •  .  There  have  been  many  wells  with  a  production  of 
10  to  20  barrels  of  oil  and  5,000,000  to  10,000,000  feet  of  gas 
per  day  at  which  the  oil  was  saved  and  the  gas  allowed  to  escape 
unchecked.  •  •  •  "Legislation  has  been  effective  to  some 
extent  in  Indiana,  Ohio,  and  Pennsylvania,  yet  the  credit  of 
overcoming  the  waste  there  is  due  not  wholly  to  legislation,  but 
largely  to  the  attitude  of  the  companies  themselves,  the  officials 
of  which  have  tried  to  economize  in  various  directions.  Waste 
in  these  states  has  practically  ceased." — (Technical  Paper  38, 
Petroleum  Technology  6.) 

In  recent  times  considerable  progress  has  been  made  in  the 
discovery  and  adoption  of  new  devices  and  appliances  for  secuj> 
ing  economy  and  safety  in  oil  and  gas  mining  operations,  and  in 
this  connection  we  might  observe  that  this  Commission  has  had 
very  little  experience  with  the  antiquated  operator  mentioned  by 
a  writer  heretofore  quoted,  as  it  has  usually  found  the  operators 
of  this  state  abreast  of  the  times  and  willing  to  co-operate  with 
the  Commission  in  carrying  out  the  law  pertaining  to  matters 
involving  their  business  and  falling  within  the  jurisdiction  of 
this  tribunal. 

Since  the  first  discovery  of  oil  near  Bartlesville,  Red  Fork, 
and  Nowata  following  closely  upon  the  allotment  of  Indian 
lands,  prospecting  for  oil  in  the  eastern  part  of  the  state  has 
been  continuous,  and  development  has  been  rapid  and  abundant 
During  a  large  i>art  of  the  time  the  chief  transportation  facili- 
ties were  owned  by  parties  actively  engaged  in  producing  oiU 
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and  for  a  long  time  this  state  had  no  statute  requiring  common 
purchaser  or  common  carriers  to  purchase  ratably  from  all  pro- 
ducers alikC;  nor  restraining  parties  producing  and  transporting 
at  the  same  time  from  producing  and  transporting  from  the 
common  sources  of  supply,  while  neighboring  operators  without 
a  market  had  to  either  tank  their  oil  or  see  those  favored  by  the 
pipe  line  and  the  market  get  it  alL  Until  very  recently  this 
state  had  no  statute  r^ulating  the  manner  of  oil  production  and 
restraining  waste. 

It  is  commonly  charged  that  the  pipe  line  companies  being 
engaged  heretofore,  as  aforesaid,  in  the  production  of  oil,  got 
the  '^lion's  share"  of  the  early  production  in  the  fields  of  Nowata, 
Washington,  and  Tulsa  counties  and  in  the  famous  Glenn  Fool 
field.  The  fact  is  that  the  average  operator,  as  a  matter  of  self- 
defense,  had  to  manage  the  best  he  could  to  prevent  the  operating 
and  producing  carriers  from  obtaining  the  entire  benefits  and 
advantages  of  the  common  sources  of  supply.  Conditions  which 
the  average  operator  had  no  power  to  prevent  or  avoid  seem  to 
have  largely  induced  the  great  waste  of  both  oil  and  gas  that  has 
been  suffered  in  this  state. 

When  a  well  of  large  volume  is  permitted  to  flow  unchecked, 
it  attracts  attention,  but  the  daily  waste  from  the  numerous 
small  wells  by  open  flow  above  ground  and  the  •  continuous  dis- 
sipation of  gas  in  all  wells  defectively  cased,  by  underground 
waste,  constitutes  a  far  greater  menace. 

Attention  has  been  called  to  the  fact  that  all  operators  generally 
at  the  hearings  suggested  that  no  great  waste  was  at  present  going 
on  in  the  Gushing  field,  but  the  report  referred  to  indicates  that 
the  daily  waste  of  gas  in  said  field  at  present  exceeds  200,000,- 
000  cubic  feet,  having  in  time  past  reached  as  high  as  500,000,- 
000  cubic  feet,  and  in  this  connection  we  might  say  that  Messrs. 
A.  J.  Diescher  and  F.  P.  Fisher  respectively,  manager  and  assist- 
ant of  the  Wichita  Pipe  Line  Company,  who  are  gentlemen  of 
wide  experience  and  extensive  information  in  the  matter  of  pro- 
ducing and  distributing  natural  gas,  and  who  also  have  a  com- 
prehensive understanding  of  conditions  in  the  Cushing  field,  esti- 
mate the  waste  in  said  field  at  an  amount  in  excess  of  that  above 
mentioned.  They  express  themselves  as  being  of  the  opinion 
that  in  the  past  not  more  than  10  per  cent  of  the  gas  produced 
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in  the  Gushing  field  has  been  utilized,  and  that  in  the  time  em- 
bracing the  years  1913  and  1914  and  the  first  half  of  1915 
waste  of  gas  in  the  Gushing  field  amounted  to  200,000,000,000 
cubic  feet. 

This  amount  at  2.5  cents  per  thousand  cubic  feet,  the  price  at 
which  gas  has  been  sold  in  said  field,  would  be  eqiial  to  $5,000,- 
000,  and  at  25  cents  per  thousand  cubic  feet,  the  price  at  which 
gas  is  sold  for  domestic  purposes  in  municipalities  nearest  pro- 
duction, would  amount  to  $50,000,000. 

It  has  been  estimated  by  students  of  the  gas  question  that 
approximately  2,000,000  people  rely  upon  the  Mid-Gontinent 
gas  field  for  their  gas  supply  and  that  enough  gas  has  already 
been  wasted  in  said  fields  to  extend  this  supply  for  ten  years  to 
come,  and  it  has  also  been  estimated  that  sufficient  gas  has  been 
wasted  in  the  state  of  Oklahoma  to  supply  its  present  demands 
for  the  next  thirty  years. 

Mr.  John  Smith  of  the  firm  of  Smith  &  Swan,  now  operating 
near  Henryetta,  Oklahoma,  advises  the  Gommission  that  in  his 
opinion  the  amount  of  gas  wasted  in  oil  and  gas  mining  operation 
in  this  state  exceeds  in  value  the  oil  produced. 

The  Bureau  of  Mines  (1913)  makes  the  following  observa- 
tions : 

"The  history  of  the  natural  gas  industry  of  the  United  States 
is  an  aj^alling  record  of  incredible  waste.     .     .     . 

"In  Ohio,  Indiana,  Pennsylvania,  and  parts  of  West  Virginia 
there  was  in  the  past  much  waste;  •  .  .  but  it  has  long 
since  ceased  owing  to  the  business-like  attitude  of  the  larger 
companies  and  the  efficient  state  regulation  in  some  cases.  The 
most  notorious  waste  at  present  (1912)  is  in  Oklahoma,  Louisi- 
ana, and  Galifomia.  .  .  •  McDowell  states  that  the  daily 
waste  of  gas  in  Oklahoma  by  escape  into  the  air  is  equivalent  to 
at  least  10,000  tons  of  coal  daily  and  he  states  that  80  per  cent 
of  this  loss  is  preventable. 

"McDowell  estimates  the  gas  wasted  in  oil  production  in  the 
Oklahoma  fields  during  the  past  five  years  to  be  more  than  the 
value  of  all  the  oil  produced  in  that  time.  He  states  that  'many 
gas  sands  are  entirely  free  from  oil,  while  gas  in  varjing  quanti- 
ties is  always  found  in  oil-bearing  sands.  All  flowing  oil  wells 
are  also  gas  wells  of  more  or  less  volume.    It  is  not  uncommon  to 
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find  an  oil  well  producing  60  to  100  barrels  of  oil  also  produc- 
ing from  five  to  ten  million  feet  of  gas  per  day^  the  gas  at  a  low 
rate  being  fonr  to  five  times  the  value  of  the  oil.  The  oil  pro- 
ducer in  his  insane  greed  for  riches,  fortified  by  the  long-estab- 
lished custom,  is  the  principal  transgressor.  Having  no  imme* 
diate  market  for  the  gas  of  the  upper  sands,  he  allows  it  to 
exhaust  itself  in  the  air  until  the  pressure  is  reduced  to  a  point 
where  he  can  resume  drilling;  then  he  penetrates  the  oil  sand 
where  he  may,  and  frequently  does,  develop  a  well  producing 
from  5  to  10  barrels  of  oil  and  from  five  to  ten  million  cubic 
feet  of  gas,  the  latter  having  a  fuel  value  at  a  very  low  figure 
per  thousand  feet  of  many  times  the  value  of  the  oil.  In  nearly 
eveiy  new  oil  development  the  oil  wells  produce  gas  from  the  oil 
sand  in  considerable-  quantities.  The  oil  producer,  if  in  need  of 
power,  uses  what  gas  he  requires  for  power  purposes,  and  turns 
the  balance  loose,  looking  on  any  surplus  gas  as  nuisance,  to  be 
gotten  rid  of,  claiming  the  right  to  do  as  he  pleases  with  his  own 
product,  and  in  the  absence  of  legislation  on  the  subject  he 
seems  to  be  acting  within  his  rights/ 

''According  to  the  Oil  and  Gas  Journal  of  March  6,  1910,  a 
well  in  the  Preston  field,  near  Okmulgee,  Oklahoma,  was  at  that 
time  permitted  to  run  wild  at  the  rate  of  36,000,000  cubic  feet 
of  gas  per  day.  It  had  then  been  opened  for  several  weeks  in 
the  hope  that  it  would  become  an  oil  well.  There  was  no  way  to 
take  care  of  the  gas,  and  the  pressure  was  so  great  as  to  make  it 
impossible  to  operate  tools  in  the  hole.  On  the  date  mentioned 
the  well  had  begun  to  spray  oil,  and  the  gas  pressure  had  de- 
clined somewhat,  thus  indicating  that  it  would  probably  make 
a  good  oil  well.  It  was  calculated  that  a  total  value  of  $22,680 
worth  of  gas  escaped  into  the  air  in  the  three  weeks  that  the 
well  had  run  wild. 

"Another  well  in  the  same  field  was  estimated  to  have  a 
production  of  40,000,000  cubic  feet  per  day,  and  this  was  al- 
lowed to  escape  into  the  air  for  ten  days,  entailing  a  loss  of  $12,- 
000.  In  the  Glenn  field  there  waa  similar  loss  of  gas,  although 
on  a  smaller  scale.  ^The  result  was  that  before  the  Glenn  field 
was  three  years  old  it  was  without  sufficient  gas  for  its  own 
necessities,  and  gas  bad  to.be  pumped  into  the  field  from  outside 
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sources.'  These  are  only  a  few  of  the  examples  that  might  be 
mentioned  from  Oklahoma* 

"Decline  and  failure  of  fields:  •  •  •  Other  quick  declines 
have  been  in  Kansas  and  Oklahoma.  In  the  latter  state  the 
rock  pressure  of  the  gas  in  the  Hogshooter  field  is  (1912) 
dropping  off  at  the  rate  of  a  pound  a  day,  according  to  Harry  H. 
Breene,  gas  inspector  of  Oklahoma,  and  only  recently  the  volume 
of  the  Copan  field  in  the  same  state  dropped  from  300,000,000 
feet  per  day  to  100,000,000  feet  per  day  in  one  year,  during 
which  time  the  number  of  wella  was  doubled." — (Technical 
Paper  88,  Petroleum  Technology  6.) 

The  Bureau  of  Mines  (1912)  says  further: 

'^The  extensive  oil  and  gas  pools  of  Oklahoma  comprise  the 
latest  of  the  Kid-Continent  fields.  •  •  •  The  waste  of  gas 
in  the  Oklahoma  fields  has  been  as  great,  if  not  greater,  than 
that  in  any  of  the  other  fields  in  America.  All  of  the  fields  ex- 
cept those  in  the  extreme  eastern  part  of  the  state  have  produced 
exceptional  quantities  of  gas.     •     •     . 

^^A  sample  of  the  excellent  oil  produced  in  the  new  Cushisg 
field  was  taken.  •  •  •  Most  of  the  wells  of  the  territory 
produce  abundant  gas  with  the  oil  which  is  allowed  to  carry  the 
liquid  to  flow  tanks.  •  •  •  The  Gushing  field  is  free  from 
water.  When  the  water  does  come  through  the  exhaustion  of 
oil  and  gas  it  may  be  expected  that  the  oil  will  be  more  emulsi- 
fied and  form  residue.     .     .     . 

^'A  small  gas  field  lies  east  and  southeast  of  Dewey.  There 
are  about  15  wells  in  this  field  which  yield  a  total  volume  of 
about  20,000,000  cubic  feet  a  day.  The  rock  pressure  in 
November,  1911,  varied  from  130  to  476  pounds  with  an  aver- 
age of  300  pounds.  The  initial  rock  pressures  were  as  high  as 
500  pounds,  but  the  present  (January,  1913)  pressures  are  less 
than  150  pounds.     •     .     • 

This  field  will  soon  be  exhausted.     •    •    • 

^'One  of  the  wells  in  the  Osage  district  was  blowing  gas  and 
oil  at  the  rate  of  about  2,000,000  cubic  feet  a  day  and  40  barrels 
a  day,  respectively.  This  well  produced  initially  about  2,000,- 
000  cubic  feet  of  gas  daily  from  the  Oswego  lime-stone  at  a 
depth  of  1,200  feet  and  between  4,000,000  and  6,000,000  cubic 
feet  from  another  sand  at  a  depth  of  1,604  feet    Thia  gas  had 
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been  eBcaping  for  four  months^  and  it  was  estimated  that  420,- 
000,000  cubic  feet  of  gas  had  already  been  lost     •     •     . 

^^The  Hogshooter  field  probably  affords  the  most  notable  ex- 
ample of  unwise  exploitation  in  the  Mid-Continent  field.  The 
volume  of  gas  available  in  this  area  led  the  large  pipe  lines  to 
draw  heavily  from  it.  Some  companies  laid  18-inch  lines  into 
the  field  from  Kansas.  The  field  was  rapidly  depleted.  Gas 
was  taken  from  it  without  respect  to  the  capacity  of  the  wells  or 
to'  the  size,  pressure,  or  f  acilitieB  of  other  lines*  The  rapid 
depletion  of  the  gas  caused  an  inflow  of  salt  water  in  parts  of 
the  field,  and  to-day  the  whole  area  is  water  bound.     •    •    • 

'^In  some  localities  in  Oklahoma  many  gas  lines  were  seen  to 
be  leaking.  They  had  obviously  been  laid  quickly  and  carelessly. 
In  the  mains  leading  to  the  Adair  pool  three  large  leaks  were  ob- 
served which  were  probably  leaking  from  100,000  to  150,000 
cubic  feet  of  gas  a  day*  Similar  conditions  were  observed  in 
Bald  Hill  and  Schulter  fields.     •     •    • 

'^Several  wells  east  of  Tulsa  have  produced  volumes  of  prob- 
ably 30,000,000  cubic  feet  a  day.  •  .  .  W;  A,  Johnson 
reports  seeing  a  well  in  this  area  that  gauged  69,000,000  cubic 
feet  of  gas  daily,  which  was  allowed  to  run  open.  It  was  ex- 
hausted nine  months  later.  Such  a  well  could  not  have  wasted 
less  than  5,000,000,000  cubic  imi  of  gas.     .     .    • 

^^The  Qlenn  Pool  lies  to  the  east  and  southeast  of  Sapulpa. 
This  is  one  of  the  greatest  oil  and  gas  pools  that  has  ever  been 
developed.  •  •  •  A  number  of  wells  produced  large  vol- 
umes of  ga3  both  from  above  and  in  the  oil  sand.  It  is  estimated 
that  not  more  than  50,000,000  cubic  feet  of  gas  was  consumed 
outside  of  field  operations,  and  that  billions,  perhaps  as  high  as 
60,000,000,000,  cubic  feet  of  gas  was  wasted.  Many  wells  with 
initial  volumes  of  from  ten  to  thirty  million  cubic  feet  flowed 
wide  open  for  periods  of  from  one  to  eight  weeks.  The  amount 
used  was  negligible  in  proportion  to  the  amount  wasted. 

'The  Osage  field  lies  northeast  and  southeast  of  Osage  Junc- 
tion, Osage  county.  Probably  the  most  wilful  waste  of  gas  in 
the  Mid-Continent  fields  has  taken  place  in  the  Osage  lands  near 
this  locality  and  in  the  adjoining  Cleveland  field.  The  opera- 
tors maintain  that  the  gas  is  in  'combination'  with  the  oil,  and 
must  necessarily  be  wasted  to  obtain  the  oil.    In  reality  most  of 
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the  gas  from  this  area  comes  from  a  sand  bed  12  feet  above  the 
oil  zone.  This  could  be  saved  by  employing  proper  methods  of 
drilling.  Little  gas  really  occurs  with  the  oil.  There  is  not  a 
well  in  the  locality  but  that  will  produce  from  2,000,000  to  24,- 
000,000  cubic  feet  of  gas  daily.  It  has  been  allowed  to  waste  in 
the  most  extravagant  manner.     •     •     • 

"The  Cleveland  pools  extend  from  Cleveland  southward  for 
6  or  7  miles.  The  region  had  two  distinct  developments.  The 
old  development  was  at  a  depth  of  1,600  feet  in  what  is  known 
as  the  Cleveland  sand,  and  the  new  development  began  in  March, 
1911,  in  the  Bartlesville  sand  at  a  depth  of  2,500  to  2,700  feet. 

"Most  of  the  wdls  of  this  area  produced  immense  volumes  of 
gas,  which  in  some  cases  flowed  openly  for  a  year.  The  gas 
yield  was  almost  wholly  wasted.  One  practical  man  shut  his 
well  in  and  furnished  gas  to  the  new  drilling  wells  in  this  and 
near-by  fields.  He  made  a  profit  of  $60,000  from  the  sale  of 
gas  and  still  has  the  well  in  use.  In  practically  all  of  the  Cleve- 
land wells  the  gas  is  allowed  to  blow  the  oil  into  1,600  and  2,400 
barrel  flow  tanks.  The  casing  heads  are  connected  with  6-ineh 
flow  pipes,  which  allow  the  gas  to  flow  at  full  volume.  Had  2- 
inch  tubing  been  used,  the  flow  of  gas  would  have  been  reduced, 
and  the  same  amount  of  oil  would  have  been  obtained. 

"Very  few  of  the  Cleveland  wells  were  gauged,  but  it  is 
thought  that  each  well  produced  from  3,000,000  to  30,000,000 
cubic  feet  of  gas  daily.  The  initial  yield  of  the  oil  well  was  400 
to  12,000  barrels  a  day.  Much  of  the  oil  had  been  ^cut'  with  gas 
and  water,  and  had  accumulated  in  waste  pits,  mentioned  pre- 
viously under  the  head  of  oil  residue.  While  driving  through 
the  Cleveland  field  several  very  rich  wells  were  noticed  flowing 
oil  at  a  remarkable  rate.  Many  of  the  wells  were  heard  blowing 
oil  and  gas  into  large  flow  tanks.  The  gas  could  be  seen  shim- 
mering from  the  top  of  the  flues  on  the  tanks,  and  often  it  was 
80  rich  in  heavy  vapors  that  it  would  sink  to  the  ground.  The 
valleys  or  gullies  through  some  of  the  richer  parts  of  the  field 
were  full  of  heavy  gas,  which  seemed  to  hang  like  a  fog  over  the 
ground.  Numerous  signs  calling  attention  to  the  danger  of 
smoking  Were  nailed  on  fences  and  trees  bordering  the  road. 
It  was  obvious  that  the  gas  from  this  area  would  have  been  very 
valuable  had  it  been  conserved  and  marketed.     •    •     • 
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'^The  latest  field  to  be  opened  lies  12  miles  east  of  Cushingy 
Oklahoma.  The  Cusbing  field  was  tapped  in  March,  1912,  and 
since  that  time  the  development  has  spread  renoiirkably  fast  It 
is  about  5.5  miles  long  by  3  miles  wide.  At  the  time  of  the  visit 
there  were  about  70  producing  wells  and  about  75  rigs  up  that 
were  either  drilling  or  waiting  for  operations  to  begin*     .     .     . 

'^Immense  quantities  of  'wef  gas  (gas  mixed  with  oil  vapors) 
are  found  at  each  well  in  the  Gushing  fidd.  The  amount  varies 
from  4,000,000  to  20,000,000  cubic  feet  About  IS  wells  in  the 
area  have  blown  an  average  of  4,000,000  to  5,000,000  cubic  feet 
a  day  for  several  months.  The  gas  of  the  area  has  not  been 
measured  except  in  the  case  of  several  'dry-gas'  wells,  which  lie 
along  the  eastern  side  of  the  field  and  are  shut  in  for  a  future 
market  All  the  'wet'  gas  was  being  wasted,  except  in  one  case, 
where  it  was  caught  in  a  steel  separator  and  utilized  in  an  office 
building  at  the  Fulkerson  camp  in  the  field.  About  20  wells 
were  observed  flowing  gas  and  oil  through  6-inch  tubing  into 
flow  tanks. 

"  .  •  .  The  roar  of  the  gas  from  these  tanks  could  be 
heard  half  a  mile  away.  It  was  impossible  to  secure  samples  of 
gas  from  either  the  wells  or  the  tanks  because  the  wells  were 
tightly  closed  and  the  flow  pipes  contained  too  much  oil.  A 
cotton  field  was  covered  with  oil  for  one  fourth  of  a  mile  in  all 
directions.  When  the  wells  are  completed,  the  gas  blows  the  oil 
high  into  the  air,  whence  it  is  carried  by  winds  over  the  adjoin- 
ing land. 

^'  •  •  •  Several  oi}  men  have  estimated  that  during  the 
months  of  September  and  October,  following  the  chief  develop- 
ment in  August,  the  waste  of  gas  has  amounted  to  50,000,000 
cubic  feet  a  day.  A  conservative  estimate  placed  the  total  waste 
of  gas  at  200,000,000  cubic  feet  since  August.  As  very  few 
wells  have  been  shot  because  of  the  gas  flow,  the  waste  from  the 
whole  field  may  aggregate  1,500,000,000  cubic  feet  (1913). 
•     •     • 

''The  Bald  Hill  area  lies  about  12  miles  northeast  of  Okmul- 
gee. The  area  is  known  as  Bald  Hill  or  Twin  Hills.  The 
waste  in  this  territory  has  been  considerable.  Flow  tanks  are 
used  in  this  field  to  catch  the  oil  and  tiie  gas  escapes.  The  daily 
waste  of  gas  is  about  8,000,000  cubic  feet    The  gas  appears  to 
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be  very  rich  and  heary  as  it  leaves  the  tanks.  Many  leaky  gas 
lines  were  observed  over  the  field,  and  considerable  waste  was 
noted.  The  largest  waste  observed  was  from  .  •  •  a  well 
which  had  been  drilled  in  ten  days  previous  to  our  visit  and  had 
blown  into  the  air  for  about  six  days.  The  estimated  waste  dur- 
ing this  period  was  about  6,000,000  cubic  feet  a  day.  At  this 
time  the  well  had  been  partly  closed,  but  a  drill  stem  had  been 
lost  in  the  hole.  The  waste  during  the  remaining  four  days  was 
about  2,500,000  cubic  feet,  making  a  total  waste  of  perhaps  40,- 
000,000  cubic  feet     .     .     . 

"The  Schulter  field  is  a  narrow  pool  about  4  miles  long  lying 
about  2  miles  southeast  of  Schulter  and  10  miles  south  of  Ok- 
mulgee. In  the  northern  part  of  this  field  the  gas  was  not  being 
wasted  at  the  time  of  our  visit,  but  the  past  waste  had  been 
enormous.       • 

"The  lower  end  of  the  Schulter  field  is  called  the  Bartlett 
pool.  When  visited,  about  25  wells  had  been  drilled  since 
March,  1912,  each  of  which  had  produced  perhaps  16,000,000 
to  30,000,000  cubic  feet  of  gas  daily.  Most  of  this  had  been 
wasted.  One  of  the  chief  operators  of  this  district  said  that  the 
waste  would  approximate  15,000,000  cubic  feet  a"  day.  Fot 
300  days  this  makes  a  total  of  4,500,000,000  cubic  feet. 

The  Bruner  allotment  was  visited.  This  well  had  blown 
gas  for  296  days  at  an  average  rate  of  6,000,000  cubic  feet  a 
day.  The  original  flow  of  this  well  was  given  as  22,000,000 
cubic  feet  a  day.  The  total  waste  of  gas  from  this  well  up  to 
December  21,  1912,  was  estimated  at  •1,776,000,000  cubic  feet 
•     •     • 

"The  chief  waste  of  gas  in  the  Oklahoma  fields  (1912)  has 
taken  place  in  the  Cleveland-Osage  area,  in  the  Glenn  Pool,  in 
the  Bald  Hill  field,  and  in  the  Schulter  field.  The  estimated 
annual  waste  in  this  state  during  the  years  1910  and  1911  was 
about  100,000,000,000  cubic  feet  Most  of  this  took  place  in 
the  Cleveland-Osage  area,  and  in  the  Bald  Hill  and  Schulter 
fields.  The  total  waste  previous  to  these  years  was  probably 
about  150,000,000,000  cubic  feet  of  which  one  third  came  from 
the  Glenn  Pool  and  the  remaining  two  thirds,  since  1902,  from 
widely  scattered  areas.  The  loss  in  1912  was  not  so  large  as  in 
previous  years,  but  on  account  of  the  waste  of  ^wet'  gas  in  the 

P.U.R.1916B.  ^ 


Digitized  by  V:iOOQIC 


IN  R£  CONSERVATION  OF  NATURAL  QA&  1015 

Cusliing,  Schtilter  and  Bald  Hill  fields^  and  the  waste  in  parts 
of  the  O^ge  lands,  the  total  loss  for  the  year  is  probably  25,- 
000,000,000  cubic  feet.  The  total  loss  in  the  past  in  the  state 
of  Oklahoma  was  about  365,000,000,000  cubic  feet.  It  is  not 
unlikely  that  the  abrogate  waste  in  Kansas  was  50,000,000,000 
cubic  feet,  if  not  more.  The  grand  total  of  gas  wasted  in  the 
Mid-Oontinent  area,  according  to  these  estimates,  would  be 
425,000,000,000  cubic  feet  The  writer  is  confident  that  this  is  . 
a  conservative  estimate  (1912.) 

'The  total  daily  consumption  of  gas  in  the  Mid-Continent 
area  is  about  100,000,000  cubic  feet.  At  this  rate  enough  gas 
has  been  wasted  to  have  supplied  the  present  demand  for  about 
twelve  years.  At  the  present  rate  of  consumption  in  Oklahoma 
the  gas  that  has  been  lost  would  have  served  this  state  for  about 
sixty  years.  The  intrinsic  value  of  this  lost  gas,  if  it  had  been 
saved,  would  doubtless  exceed  the  value  of  the  oil  that  has  been 
produced  from  these  fields. 

"About  20,000  productive  oil  wells  have  been  drilled  in  *the  * 
Mid-Continent  fields,  from  which  there  has  been  wasted  to  Jan- 
uary 1,  1913,  an  average  of  about  300,000  cubic  feet  of  casing- 
head  gas  per  well.  The  total  waste  of  gas  from  casing  heads  was 
about  6,000,000,000  cubic  feet.  The  amount  of  gasolene  that 
could  have  been  extracted  from  the  lost  gas  is  variable,  but  un- 
doubtedly it  would  have  reached  several  millions  of  gallons. 
•     •    • 

''Two  suggestions  are  o£Fered  for  the  prevention  of  needless 
waste  of  gas.  It  should  be  made  compulsory  to  use  the  proper 
methods  for  conserving  the  gas  found  above  the  more  important 
oil  and  gas  bearing  horizons.  As  has  been  pointed  out,  a  large 
amount  of  the  upper  gas  has  been  and  is  being  wasted,  and  im- 
mense quantities  of  gas  have  been  lost^  and  fields  have  been 
prematurely  invaded  by  water  through  failure  to  use  the  best 
methods  in  drilling  and  casing  wells  and  through  wasteful  ex- 
ploitation.*'— (Technical  Paper  45  by  Eaymond  S.  Blatchley.) 

In  many  instances  in  the  state  gas  deposits  have  been  dis^ 
covered,  and  on  account  of  lack  of  an  immediate  market  the  same 
have  been  shut  in  by  the  lease  owners,  but  when  later  opened  up 
it  was  found  that  the  gas  had  escaped  by  under-ground  waste, 
dissipation,  or  infiltration.    The  operators,  no  doubt  having  gone 
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to  the  expense  of  trying  to  preserve  the  supply^  thought  they  had 
properly  attended  to  the  matter,  but  the  escape  of  the  gas  would 
indicate  the  means  or  plan  adopted  had  been  inefficient. 

At  the  hearing  at  Okmulgee  Dr.  L.  S.  Skelton,  who  in  an 
early  day  in  the  history  of  the  gas  business  in  this  state  built  a 
distributing  plant  in  Sapulpa  and  one  in  Okmulgee,  and  who 
also  has  had  much  experience  in  the  production  of  natural  gas, 
stated  that  in  his  opinion  there  had  been  10  feet  of  ^s  wasted 
where  there  had  been  one  used  in  the  Okmulgee  fields;  that  he 
favored  regulation  by  the  Corporation  Commission  and  that  in 
his  opinion  when  drilling  for  oil  if  gas  is  found  it  should  be 
closed  in  the  stratum  where  found;  that  in  hia  experience  and 
observation  he  had  known  good  gas  fields  to  be  discovered  and 
the  wells  to  be  shut  in  by  the  usual  methods  applied  in  the  Ok- 
mulgee fields,  but  that  the  gas  disappeared  sometimes  even 
before  a  pipe  line  could  be  completed. 

Other  witnesses  of  experience  referred  to  the  discovery  of 

'  large  wells,  the  capping-in  of  the  same,  and  the  construction  of 

pipe  lines  thereto  and  then  to  the  discovery  that  the  gas  though 

apparently  shut  in  had  escaped  while  the  pipe  line  was  being 

built. 

On  this  subject  the  Bureau  of  Mines  writes  as  follows : 

^'The  greatest  and  most  evident  waste  of  natural  gas  occurs 
when  a  well  is  allowed  to  go  ^wild'  after  being  drilled  into  a  gas- 
bearing  stratum.  Other  wastes  of  perhaps  as  great  importance 
occur  in  drilling  by  the  usual  methods.  Gas  is  often  allowed  to 
escape  freely  while  a  well  is  being  drilled  through  a  gas-bearing 
sand  in  the  search  of  oiL  In  some  wells  an  attempt  is  made  to 
save  the  gas  by  shutting  it  in  with  a  string  of  casing,  having  a 
packer  at  the  bottom  and  a  stuffing-box  casing-head,  known  as  a 
Braden-head,  at  the  top.  Between  the  packer  and  the  casing-head 
there  is  usually  a  large  amount  of  open  hole;  that  is,  a  hole  in 
which  the  gas  is  confined  in  direct  contact  with  the  strata  pene- 
trated, and  the  strata  may  be  porous.  Much  of  the  gas  enters 
the  more  permeable  strata,  sometimes  forcing  its  way  to  great 
distances  and  is  lost,  so  that  when  the  well  is  opened  at  a  later 
day  the  available  supply  of  gas  has  decreased  to  such  an  extent 
that  it  is  of  practically  no  value  to  the  owner.  This  subterranean 
movement  of  natural  gas  sometimes  leads  to  the  rejuvenation  of 
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exhausted  gas  sands,  which  has  been  observed  in  some  of  the 
older  fields,  and  in  other  instances  has  constituted  a  formidable 
danger  by  establishing  a  ^stray  sand/  the  unexpected  encounter- 
ing of  which  at  another  well  may  result  in  a  gas  fire  with  attend* 
ant  loss  of  life  and  property.     •    •     • 

'The  wastefulness  of  existing  methods  (in  Oklahoma)  of 
drilling  and  shutting  in  wells  was  generally  admitted  and  re- 
gretted by  the  operators,  but  as  there  was  no  apparent  remedy 
the  waste  was  regarded  as  necessary  and  of  no  material  import- 
ance. The  following  somewhat  equivocal  article  published  in  a 
journal  devoted  to  the  petroleum  industry  excellently  illustrates 
this  attitude: 

'^  'While  it  is  true  that  some  big  gas  wells  have  been  found  at 
Gushing,  in  the  defined  oil  district,  it  is  also  true  that  this  gas 
has  been  found  above  the  oil  sand,  and  that,  when  first  found,  it 
was  impossible  to  drill  through  to  the  oil  sand  until  the  force  of 
the  gas  had  abated  somewhat.  It  is  also  true  that,  while  waiting 
for  the  pressure  to  subside,  a  lot  of  gas  was  wasted.  However, 
as  there  is  no  market  for  the  gas  at  Cushing,  it  might  just  as 
well  be  wasted.'      .    •    • 

^'Such  enormous  waste  of  an  important  natural  resource  in* 
dicates  that  the  methods  that  were  employed  were  faulty,  and 
that  better  methods,  which  shall  at  once  be  successful  and  practi- 
cal, should  be  devised.  For  this  purpose  the  Bureau  of  Mines 
proposed  to  investigate  the  possibilities  of  adapting  the  use  of 
clay  and  water,  which  was  devised  for  use  with  rotary  rigs,  and 
developed  in  Louisiana,  Texas,  and  Oalifomia,  to  the  dry-hole 
method  of  drilling  practised  in  Oklahoma.  •  •  .  This 
demonstration  of  the  well-drilling  method  proposed  by  the 
Bureau  of  Mines  proved  the  following  points: 

''1.  The  escape  of  gas  from  a  well  during  drilling  can  be  con- 
trolled, and  formations  can  be  sealed  so  as  to  prevent  the  further 
escape  and  waste  of  gas. 

"2.  The  sealed  formation  may  be  reopened  at  any  time  by 
removing  the  fluid  from  the  well,  the  pressure  of  the  gas  clean- 
ing out  the  mud  so  that  the  field  will  not  be  affected. 

''3.  By  sealing  off  gas  with  mud-laden  fluid  it  is  possible  to 

drill  entirely  through  a  gas-bearing  sand  without  wasting  gas. 

'^4.  A  record  of  the  gas-bearing  formations  can  be  obtained 
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with  an  accuracy  that  is  impossible  with  the  'dry  hole'  method  ol 
drilling  for  the  reason  that  on  drilling  a  hole  ^dry'  the  gas  blows 
all  the  finer  drill  cuttings  from  the  well  and  only  occasionally 
are  fragments  found  that  are  large  enough  to  show  the  character 
of  the  formation  penetrated..  -  •  .  The  demonstrations  by 
the  Bureau  of  Mines  show  thai  the  waste  of  natural  gas  in  drill- 
ing and  casing  oil  or  gas  wells  is  entirely  unnecessary  and  may 
be  prevented  by  suitable  precauticma.  These  precautions  may  be 
outlined  as  follows : 

^^1.  Seal  each  gafr-bearing  stratum  as  it  is  encountered,  by 
drilling  with  the  hole  full  of  mud^laden  fluid. 

'^2.  Set  each  string  of  casing  with  a  secure  and  water-tight 
seat,  using  a  long  shoe  or  packer  to  assure  tightness. 

^'3.  When  casing  through  a  gas-bearing  stratum,  keep  the  space 
between  the  easing  and  wall  full  of  muddy  fluid. 

^'4.  Place  a  gate  valve  on  top  of  the  inner  string  of  casing 
before  drilling  into  any  gas-bearing  stratum. 

^'5.  The  string  of  casing  through  which  gas  is  taken  should  be 
seated  on  top  of  the  gas  sand,  and  the  gas  should  be  prevented 
from  coming  in  contact  with  the  wall  of  the  hole  above  the  same. 

^This  precaution  should  be  observed  when  gas  is  taken  through 
a  Braden-head  at  an  oil  well  as  well  as  when  a  well  is  drilled  for 
gas  alone/' — (Technical  Paper  68 — ^Petroleum  Technology  15.) 

The  means  usually  proposed  for  conserving  the  natural  gas 
supply  of  the  country  might  be  classified  to  some  extent  as  fol- 
lows: 

1.  Care  and  precaution  in  drilling. 

2.  Proper  casing  of  wells. 

3.  Saving  gas  from  oil  wells. 

4.  Controlling  and  capping  wild  wells. 

5.  Improved  methods  of  holding  the  gas  back  during  drilling 
operation  and  of  confining  the  same  in  place  for  future  use. 

6.  Proper  care  of  wells. 

7.  Equitable  r^ulation  of  the  taking  and  sale  of  gas  from  the 
common  source  of  supply. 

As  indicated  heretofore,  the  methods  ordinarily  used  in  the 
state  of  Oklahoma  for  retaining  the  gas  in  place,  after  discovery, 
for  future  use,  have  not  been  suoeessful. 

The  use  of  packers,  easing,  the  stufiSng^box  casing-head,  or 
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Brad^i-^head;  and  plugging  is  coaniaanlj  resorted  to^  axid  it  is 
thought  that  cement  might  be  more  g^ierally  xtaed^  while  no  well 
should  be  drilled  or  operated  without  the  control  caaing-liead, 
which  though  u^ed  is  not  always  found  in  the  oil  fidds  of  this 
state. 

The  mud-laden  fluid  or  mudding-in  process  appears  to  be  in 
general  use  whereyer  the  rotary  drill  is  used;  and  those,  best  re- 
formed express  the  opinion  that  this  process  is  very  w^  adapted 
to  the  plan  of  drilling  generally  followed  in  the  state  of  Okla- 
homa. The  process  is  described  aa  being  simple  in  preparation 
and  not  difficult  of  application. 

It  appears  that  in  operations  in  this  state  the  packer  is  used 
upon  the  discovery  of  a  gas  sand;  that  just  before  penetrating  the 
sand  when  its  depth  is  once  discovered,  a  smaller  drill  is  used, 
thus  making  a  shoulder  in  the  wall  of  the  hole,  and  thereupon  a 
packer  is  placed,  upon  which  the  upper  string  of  casing  rests; 
that  sometimes  a  packer  is  placed  immediately  below  the  sand  and 
the  gas  is  kept  in  by  these  packers  and  a  short  string  of  casing 
extending  from  one  to  the  other;  that  when  only  one  packer  is 
used,  being  located  above  the  sand,  a  Braden^-head  or  stuffing-box 
casing-head  is  used  above  ground  to  hold  the  gas  in  between  the 
outer  and  inner  pipe;  that  scnnetimes  upon  the  discovery  of  a 
water  sand,  packers  above  and  below  with  casing  intervening  are 
used  to  hold  the  water  back  in  the  sand  and  prevent  its  entrance 
into  the  well. 

It  also  appears  that  cement  is  very  extensively  used  in  other 
fields  in  perfecting  the  shoulder  for  the  packer  to  rest  on  and 
sometimes  in  filling  up  the  space  between  the  wall  of  the  hole  and 
the  permanent  casing,  and  also  for  plugging;  that  in  England 
and  France  the  law  requires  dry  or  abandoned  wells  in  coal  ar^as 
to  be  plugged  from  top  to  bottom  with  cement,  and  the  Commis- 
sion is  of  the  opinion  that  cement  should  have  been  used  in  the 
matter  of  casing  and  plugging  to  a  far  greater  extent  and  more 
competently  that  it  has  been  used  in  this  state. 

It  also  appears  that  the  control  casing-head  with  anchoring  to 
prevent  blow-outs,  accidents,  and  fires  and  also  waste  of  oil  and 
gas,  is  generally  used,  but  not  as  extensively  as  it  should  be  used. 

The  "mudding-in"  process  or  "mud-laden  fluid"  method  as 
heretofore  indicated  is  of  general  use  in  other  fields,  and  has 
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proved  very  satisfactory,  but  it  does  not  seem  to  haTe  been 
adopted  to  any  extent  in  this  state. 

A  writer  familiar  with  the  process  describes  it  as  f oUowb  : 

'^  this  paper  the  term  ^ud-laden  fluid'  is  applied  to  a  mix* 
ture  of  water  with  any  clay  which  will  remain  suspended  in 
water  for  a  considerable  time.  The  fine  sticky  clays  that  in  many 
places  are  termed  ^gumbo'  are  well  suited  for  this  purpose. 

''Some  oil  workers  have  thought  that  'mud-laden  fluid'  implies 
the  use  of  any  of  the  drillings  from  the  well ;  but  this  is  not  the 
case,  for  if  any  coarse  material  in  the  drillings,  such  as  sand,  is 
used  it  will  settle  in  the  well  and  prevent  the  bit  from  striking 
the  bottom  of  the  hola  The  proportion  of  clay  that  should  be 
mixed  with  water  to  insure  the  best  results  is  about  20  per  cent 
by  weight.  With  this  proportion  of  clay  in  the  water  it  is  im- 
possible for  the  driller,  no  matter  how  experienced  he  may  be,  to 
tell  whether  there  is  any  day  at  all  in  the  hole,  for  the  tools  work 
about  the  same  as  they  would  if  the  hole  were  filled  with  clear 
water.  .An  excellent  idea  of  the  consistency  required  can  be  ob- 
tained by  comparing  the  action  of  a  stream  of  sand  pumpings,  or 
muddy  water,  running  in  a  ditch  with  that  of  clear  water.  The 
sand  pumpings  contain  fine  material  that  is  deposited  on  the 
walls,  and  especially  the  bottom  of  the  ditch,  where  it  forms  an 
ever-stickening  protective  coating ;  clear  water,  on  the  other  hand, 
cuts  away  the  sides  and  bottom  of  the  ditch  and  may  cause  it  to 
cave.  Between  clear  water  and  water  containing  more  mud  than 
can  be  held  in  suspension  by  the  current^  it  is  possible  to  find  a 
mixture  of  clay  and  water  that  will  deposit  part  of  the  clay  as  a 
fine,  protective  coating  while  the  rest  of  the  clay  remains  in  sus- 
pension and  passes  through  the  ditch. 

"The  action  of  the  mud-laden  fluid  on  gas  rock  or  gas  sands, 
or  other  porous  formations,  can  be  likened  to  the  action  of 
muddy  water  going  through  a  filter.  In  any  filter  that  has  been 
used  for  some  time,  it  will  be  found  that  most  of  the  sediment 
from  the  water  has  been  deposited  on  the  surface  of  the  filter, 
but  some  of  it  has  entered  the  filter,  the  proportion  diminishing 
with  the  distance  penetrated. 

"The  distance  to  which  clay  from  the  fluid  in  a  well  will  pene- 
trate a  porous  formation  depends  on  the  excess  of  pressure  pro- 
duced by  the  column  of  fluid  or  by  the  pump,  and  also  on  the 
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porosity  of  the  formation,  but  finally  no  more  water  will  go 
through. 

^'Some  drillers  contend  that  clear  water  should  have  the  same 
effect  as  the  mud*laden  fluid,  but  the  results  of  trials  have  shown 
that  it  does  not  Many  wells  cannot  be  filled  with  clear  water, 
because  the  water  continues  to  flow  into  the  rock  or  sand  without 
any  clogging  effect,  and  in  consequence  does  not  rise  high  enough 
in  the  well  to  give  a  pressure  sufficient  to  overcome  that  of  the 
gas.  Drillers  have  attempted  this  method,  using  dear  water, 
and  have  permanently  drowned  out  a  gas  sand.  Further  than 
this,  clear  water  causes  the  walls  of  the  well  to  slack  and  cave 
and  ^freeze'  the  pipe. 

^^The  action  of  the  muddy  water  is  entirely  dissimilar.  The 
fluid  enters  the  porous  stratum  for  a  short  distance,  and  deposits 
olay  that  dog^  the  openings  and  finally  prevents  the  further  in- 
flow of  fluid. 

^'Should  it  be  desired  at  any  time  to  recover. the  gas  from  a 
porous  bed  that  has  been  clogged,  all  that  is  necessary  is  to  bail 
down  the  fluid  in  the  well  imtil  the  pressure  of  the  remaining 
fluid  is  less  than  the  gas  pressure.  The  fluid  will  then  be  forced 
out  of  the  well  by  the  superior  gas  pressure,  and  the  gas  sand 
will  be  thoroughly  cleaned  of  all  mud.  By  using  this  method 
the  operator  can  seal  or  unseal  at  will  a  gas-bearing  formation. 

"In  order  to  save  time  in  preparing  the  clay  and  water  mix- 
ture for  a  well  it  is  recommended  that  a  slush  pit  about  15  or 
20  feet  long,  10  feet  wide,  and  8  feet  deep  be  dug  close  to  the 
derrick.  The  place  for  this  pit  does  not  matter  much  except  that 
it  should  be  on  the  lowest  side  of  the  derrick,  so  that  when  the 
well  is  bailed  the  fluid  will  run  into  the  pit  without  trouble. 
When  a  well  is  being  drilled  through  beds  of  clay  the  drillings 
from  these  beds  can  be  turned  into  the  pit  as  they  eome  from  the 
well  and  thus  be  saved  and  kept  from  bec(Hning  mixed  with  sand 
and  shale  drillings.  Care  should  be  taken  not  to  mix  with  this 
fluid  any  material  that  will  not  stay  in  suspensi<m." — (Technical 
Paper  66,  Petroleum  Technology  14.) 

Por  further  refercmce  to  this  subject  and  all  others  herein  dis- 
ousaed,  attention  is  called  to  the  following  publications  issued  by 
the  Bureau  of  Mines,  Washington,  D.  0. :  Technical  Paper  82, 
Petroleum  Technology  8,  Cementing  Process;  Technical  Paper 
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38,  Petroleum  Technology  6,  Wastes  in  the  Production  and 
Utilization  of  Natural  Gas;  Technical  Paper  42,  Petroleum 
Technology  8,  Prevention  of  Waste  of  Oil  and  Gas;  Technical 
Paper  45,  Waste  of  Oil  and  Gas  in  Mid-Continent  Fields ;  Tech- 
nical Paper  66,  Petroleum  Technology  14,  Mud-Laden  Fluid 
applied  to  Well  Drilling;  Technical  Paper  68,  Petroleum  Tech- 
nology 15,  Drilling  Wells  in  Oklahoma  by  the  Mud-Laden  Fluid 
Method. 

We  have  heretofore  referred  to  the  witness,  A.  J.  Diescher, 
who,  after  appearing  before  the  Commission  at  Bartlesville,  later 
reduced  his  observations  and  suggestions  to  writing  and  filed  the 
same.    His  statement  is  as  follows: 

^^Eelative  to  the  matter  of  gas  conservation  in  Oklahoma,  I 
desire  to  submit  the  following  information  and  suggestions,  as 
to  the  gas  waste  and  possible  methods  of  accomplishing  conserva- 
tion to  protect  and  assure  an  ample  future  supply  of  gas  to  the 
people. 

^The  greatest  waste  which  has  occurred  in  recent  years  has 
taken  place  in  the  Cushing  field.  The  quantity  wasted  in  the 
past  has  been  far  greater  than  the  public  in  general,  and  even  the 
operators  causing  the  waste,  would  possibly  conceive,  without 
actually  measuring  each  well  and  arriving  at  the  total  for  the 
field.  This  waste  at  present  while  still  great  has  been  reduced 
greatly  from  what  it  has  been  in  the  past  owing  to  the  depletion 
of  the  great  reservoirs  which  have  been  exhausted. 

'The  importance  of  conservation  measures  lies  in  saving  the 
remnant  of  the  present  developed  supply  and  in  preventing  re- 
currences of  waste  in  the  development  of  deeper  or  other  present 
unknown  deposits  in  that  field  or  in  other  fields  of  the  state. 
•     •     • 

''It  is  of  the  utmost  importance  that  conservatian  become  ef- 
fective before  any  new  deposit,  either  deeper  at  elsewhere,  be 
found,  as  there  is  no  time  so  easy  to  take  measures  to  stop  waste 
and  control  the  supply  in  a  field  as  before  that  waste  oonounences. 

"One  thing  about  gas  waste  which  enters  as  one  of  the  great- 
est elements  causing  the  continuance  of  waste  Ues  in  the  fact 
that  in  no  gas  field  and  especially  no  extensive  gas  field,  where 
many  operators  work,  does  anyone  really  comprehend  what  the 
magnitude  of  the  sum  total  of  all  waste  is.    Each  operator  is 
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especially  interested  in  his  own  particular  lease,  and  does  not 
come  in  sufficiently  close  contact  with  the  conditions  on  other 
leases  to  know  the  true  state  of  affairs  to  be  able  to  form  a  reliable 
judgment  of  what  is  actually  taking  place  in  the  field  as  a  whole. 
Then  again,  in  the  past  the  individual  oil  operator  has  not  paid 
much  attention  to  know  just  what  the  waste  was  on  even  his  own 
property,  by  actually  measuring  it  to  know,  resulting  in  a  very 
insufficient  knowledge  of  the  entire  situation  to  really  realize  the 
extent  of'  the  waste.  Again,  the  average  oil  operator  always 
looked  upon  gas  in  oil  wells  as  a  nuisance  and  something  to  be 
eliminated  as  rapidly  as  possible,  and  has  never  given  this  valu- 
able public  resource  the  benefit  of  his  good  will  and  consideration, 
to  learn  sufficient  regarding  the  gas  business  to  really  compre-. 
hend  what  he  is  doing  in  causing  this  waste.     •     •     • 

"The  first  and  possibly  one  of  the  most  important  steps  to 
terminate  this  awful  waste  is  publicity.  That  is*,  to  make  the  oil 
operator,  as  well  as  the  public,  realize  what  this  waste'  amounts 
to.  The  larger  gas  operators  and  pipe-line  companies  who  must 
study  each  field  as  a  whole,  who  must  look  ahead  several  years 
at  all  times  to  assure  a  future  supply  for  the  people  they  serve, 
alone  are  in  position  to-day  to  realize  the  extent  of  this  waste. 
They,  alone,  have  studied  it,  have  taken  gaugings  of  flow  and 
rock  pressure  in  various  parts  of  the  fields  and  sands,  and  have 
compared  the  gaugings  of  the  fields  as  a  whole  at  frequent  inter- 
vals to  see  the  rate  of  decline.  At  present,  they  alone  fully 
realize  the  awful  extent  of  this  Waste  whieh  has  gone  beyond  re- 
covery. Such  gaugings  soon  teach  one  that  this  loss  is  so  far  in 
excess  of  all  possible  judgment  of  even  experienced  gas  men,  who 
have  not  gauged  the  fields,  that  it  is  only  natural  and  to  be  ex- 
pected that  the  oil  operators  and  others  interested  or  located  in 
iiie  fields  should  be  unable  to  conceive  and  should  doubt  the 
actual  extent  of  this  waste; 

"Based  on  such  study  and  measurement,  the  writer,  aB  manager 
of  one  of  the  large  pipe-line  companies,  witli  wide  knowledge  of 
the  true  situation,  is  assured  that  the  gas  wasted  in  the  Gushing 
field  alone  to  date  is  greatly  in  excess  of  200,000,000,000  feet, 
and  that  not  over  10  per  cent  of  the  gas  originally  stored  there 
and  taken  from  the  reservoirs  has  ever  oeen  consumed  for  any 
Useful  purpose,  either  in  the  fields  or  for  the  market. 
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'The  reason  for  this  apparent  lack  of  knowledge  on  the  part 
of  the  oil  operator  as  to  the  true  situation  in  the  field  is  that  such 
a  large  percentage  of  the  total  surface  waste  is  through  the  waste 
of  so  many  oil  wells  blowing  comparatively  small  quantities  (say 
a  million  or  less  cubic  feet  daily)  of  gas  into  the  blow  tanks 
where  exhausting  over  such  a  large  area  as  the  tank,  is  not 
readily  observed  and  its  significance  not  comprehended  until 
actually  gauged,  as  individual  wells.  Four  hundred  or  even  one 
hundred  such  wells  in  any  field  would  soon  drain  the  fidd  and 
destroy  the  people's  gas  supply. 

'The  great  remedy  for  this  condition  lies  in  a  periodic  gauging 
of  every  well  in  a  field,  whether  a  large  or  small  well,  ignoring 
none  and  mathematically  arriving  at  the  actual  extent  of  the 
waste. 

''The  periodic  measurement  of  the  wells  and  publication  of 
the  total  volume  of  waste  in  each  field,  bringing  home  to  each 
producer  the  enormous  extent  of  such  waste,  would  be  powerful 
influence  in  enlisting  his  efforts  to  terminate  this  waste,  by  arous- 
ing his  spirit  of  honor  and  ooK>peration  in  stopping  a  colossal 
wrong  through  making  him  aware  of  the  extent  of  the  same. 
Also  through  enlisting  the  power  of  public  opinion  in  stopping  a 
wrong  in  which  every  citizen  is  concerned. 

"The  money  value  of  the  gas  actually  wasted  in  the  Cushing 
field  in  the  past  two  and  a  half  years  is  conservatively  stated  as 
not  less  than  $20,000,000. 

"There  are  two  losses  occuring  in  the  fields,  both  of  which  are 
of  serious  importance,  and  both  of  which  must  be  effectively  con- 
trolled and  eliminated  if  the  gas  resources  of  the  state  are  to  be 
conserved.  The  one  is  the  blowing  of  gas  to  the  atmosphere  and 
the  other  is  the  underground  waste  whereby  the  gas  escapes  from 
the  stratum  in  which  it  was  originally  found  to  other  prerious 
formations  from  which  it  is  impossible  to  recover  it  to  any  great 
percentage.  Both  of  these  losses  exist  to  great  extent  in  most  gas 
fields  and  to  enormous  extent  in  the  Cushing  field. 

"The  blowing  of  gas  to  the  atmosphere  ia  so  self-evident  and 
so  risible  in  the  fields  it  cannot  be  questioned  at  aU. 

"The  underground  waste  is  not  so  apparent  on  the  face  of  it, 
and  in  some  quarters  not  so  readily  understood  and  accepted  as 
a  fact.    However,  there  are  so  many  cases  in  existence  where  the 
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demonstration  is  so  clear  and  apparent  that  it  cannot  be  ques- 
tioned by  any  experienced  gas  man.  Again,  for  its  absolute 
proofs  one  need  but  only  consider  the  wide  spread,  though  er« 
roneously  based,  principle  accepted  by  almost  all  practical  oil 
and  gas  men  that  you  cannot  close  in  a  gas  well  to-day  and  come 
back  in  a  year  oic  more  and  find  the  supply  there  when  you  want 
it,  or  at  least  in  the  same  condition  as  to  volume  or  pressure  as 
when  closed  in*  This  generally  accepted  experience  is  the  ab- 
solute proof  of  the  wide-spread  extent  of  underground  waste. 
That  gas  was  tapped  in  the  stratum  in  which  it  was  found  with- 
out any  doubt  over  an  enormous  period  of  years,  the  only  change 
which  has  taken  place  in  its  confinement  upon  drilling  into  it  is 
that  the  cap  rock  forming  the  sealing  element  has  been  tapped 
or  broken  by  the  drill  hole.  Outside  of  this  drill  hide,  no  change 
has  taken  place  in  the  sealing  formation  of  gas  deposit^  and  the 
only  avenue  for  escape  is  through  the  channel  of  this  tap.  The 
only  reason  that  it  flows  tiirough  the  channel  is  that  the  puncture 
made  by  the  drill  has  not  been  sufficiently  sealed  off  either  due 
to  a  careless  attempt  to  seal  it  or  else  to  an  inefficient  method  or 
appliance  to  seal  it  off.  In  the  past,  there  was  generally  one  or 
two  ways  adopted  to  seal  in  this  gas,  or  else  no  attempt  was  made 
to  confine  it  in  the  sand  it  was  found.  One  way  was  the  use  of  a 
tapered  shoe  at  the  foot  of  the  casing,  causing  the  shoe  to  wedge 
into  the  hole  by  the  weight  of  the  casing  above  and  close  off  the 
hole,  conditional  that  the  hole  was  sufficiently  regular  and  soft 
enough  material  to  permit  the  shoe  to  come  to  a  rest  all  around. 
The  other  was  the  use  of  the  well-known  rubber  packers  whereby 
a  rubber  sleeve  on  the  outside  of  the  pipe  was  compressed  by 
telescoping  the  pipe,  causing  the  rubber  to  swell  out  sidewise 
against  the  wall  of  the  hole  and  fill  off  the  opening  between  the 
pipe  and  earth  with  such  tightness  as  to  prevent  gas  of  even  such 
high  pressure  as  1,000  to  1,200  lbs.,  per  square  inch,  passing 
around  the  packer.  The  sidewise  pressure  on  iMs  rubber  to  hold 
it  against  the  earth  wall  tight  enough  to  keep  such  high  pressure 
of  gas  from  escaping  around  it  is  enormous,  and  to  this  pressure 
is  Mded  an  additional  pressure  on  this  rubber  due  to  the  further 
swelling  effect  of  oil  coming  in  contact  with  the  rubber.  Most 
rubber  when  placed  in  oil  will  soften  and  swell,  often  to  double 
its  normal  sLse.    This  swelling  effect  produces  a  further  strain 
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on  the  rubber  greatly  tending  to  a  general  ruptare  of  the  material. 
The  least  crack  or  seepage  of  gas  around  the  rubber  will  act  as 
a  knife  in  cutting  the  rubber,  and  where  leakage  is  once  started 
no  rubber  packer  will  remain  intact  long,  as  is  evidenced  by  the 
very  common  blowing  of  pieces  of  packer  rubber  from  oily  gas 
wells  upon  testing  them.  So  far,  these  methods  of  packing  gas 
sands  are  very  ineffective.  There  is  one  method  known  as  the 
mud-laden  fluid  method  which  has  been  very  successfully  used 
and  which  is  fundamentally  correct  in  principle  This  will  be 
readily  tmderstood  when  you  consider  that  the  shoe  or  packer 
methods  alone  represent  nothing  more  or  less  than  trying  to 
build  a  partition  in  a  hole  perhaps  several  thousand  feet  under- 
ground, in  an  earthen  hole  offering  a  most  fragile  and  irregular 
support  for  such  partition,  where  every  element  is  against  one  in 
making  an  efficient  job,  and  where  the  partition  is  completed 
you  may  have  a  pressure  of  even  1,200  lbs.  per  square  inch  on 
one  side  trying  to  force  it  out  of  place  and  in  a  certain  sense  an 
open  void  of  practically  no  pressure  on  the  other  side  of  the 
partition.  With  such  severe  conditions  of  packing  where  it  is 
impossible  to  inspect  the  job  with  the  eye,  it  cannot  be  expected 
that  any  efficient  job  can  be  made  as  a  regular  thing.  On  the 
other  hand,  the  mud-laden  fluid  method  does  not  depend  alone 
upon  such  a  partition,  but  overcomes  the  tendency  of  the  gas  to 
escape  around  the  casing  by  overbalancing  the  pressure  of  the 
gas  by  a  column  of  mud  of  equal  or  greater  weight  per  square 
inch  than  the  gas  pressure  to  be  confined.  The  advantage  of  this 
method  is  that  regardless  of  the  character  of  the  earth  forma- 
tion sealing  in  the  gas  stratum,  the  mud  will  find  its  way  into 
all  crevices,  cracks,  or  holes  and  counterbalance  any  escaping 
tendency  of  the  gas,  and  is  therefore  fundamentally  more  cor- 
rect in  principle  than  the  regular  rubber  packing  methods  com- 
monly used. 

^^Kot  only  is  this  method  more  rational  in  principle  and  more 
efficient  in  operation,  but  it  is^  in  the  long  run,  more  economical, 
and  results  in  a  lower  total  cost  per  well  than  with  the  packing 
methods.  This  is  a  proved  fact  in  our  own  operations  where  we 
drill  gas  and  oil  wells  to  a  depth  of  2,500  feet  in  the  Augusta, 
Kansas  fields,  passing  through  two  or  three  gas  sands,  several 
very  heavy  water  sands  into  the  oil  sands  underneath,  and  in 
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wUcfa  wells  we  suecessfullj  dose  off  all  water  and  gas  sands  by 
using  the  mud-fluid  process,  after  failing  to  make  efficient  jobs 
with  regular  packers,  and  do  this  at  a  total  cost  per  well  of  at 
least  $500  less  than  under  the  regular  packer  methods,  due  to 
saving  much  casing  in  drilling  under  that  process. 

'^In  fields  like  the  Gushing  field  where  10  to  15  gas,  oil,  and 
water  sands  are  encountered  in  single  wells,  and  where  the 
Tucker  sand  and  the  top  of  the  Mississippi  lime  are  yet  to  be 
encountered  as  possible  producing  sands,  it  is  absolutely  im- 
possible to  efficiently  protect  all  sands  encountered,  by  present 
methods  of  drilling,  casing,  and  packing.  It  is  absolutely  beyond 
any  possibility  within  the  casing  range  of  such  wells  unless  the 
mud-laden  fluid  process  of  packing  is  used,  in  which  case  much 
casing  can  be  omitted  from  the  well  effecting  a  far  greater  saving 
in  cost  of  well  than  any  added  cost  of  mudding  in. 

"Again,  upon  drilling  down  to  a  given  sand- underneath  other 
sands  it  is  not  necessary  to  waste  any  gas  from  the  shallow  sands 
in  passing  through  same  if  such  sands  are  drilled  in  under  a 
column  of  water  or  mud  laden  fluid.  This  is  proved  by  the  fact 
that  many  of  the  greatest  oil  and  gas  wells  of  the  country  are 
drilled  in  under  such  conditions  in  such  fields  as  those  of  Cali- 
fornia, Texas,  Louisiana,  and  Mexico  under  the  regular  rotary 
practice  and  under  the  practice  of  combination  drilling  by  rotary 
or  standard  equipment,  and  very  often  by  regular  standard  drill- 
ing under  column  of  mud  fluid  or  water.  That  mudding  in  a 
producing  well  for  conservation  will  not  injure  the  oil  well  is 
also  proved  by  the  fact  that  all  oil  wells  drilled  in  by  the  rotary 
process  are  subject  to  this  treatment  as  a  matter  of  regular  prac- 
tice. It  is  also  proved  by  our  own  practice  in  a  much  more 
difficult  matter  of  building  up  cement  cap  rocks  over  gas  forma- 
tions after  wells  have  been  drilled  in,  and  in  the  two  such  cases 
we  attempted  we  have  had  perfect  success  on  a  much  more  diffi- 
cult matter  of  handling  rapidly  hardening  cement  in  contact 
with  a  producing  sand  than  a  plastic  matter  like  mud  laden 
fluid.  These  two  instances  were  carried  Ofut  in  different  fields 
in  Oklahoma  months  after  the  wells  were  drilled  in,  and  for  the 
purpose  of  stopping  great  underground  waste  of  gas,  which  was 
successfully  diona    These  cases  are  exact  parallel  -cases  to  what 
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would  be  necessary  in  the  Cushing  field  to  now  seal  in  the  sands 
in  present  producing  wells. 

^^It  is  an  absolutely  necessary  essential  of  gas  conservation 
that  the  gas,  oil,  and  water  encountered  in  sands  penetrated  to 
reach  lower  sands  be  sealed  off  in  an  efficient  manner  to  keep  the 
product  confined  in  each  sand  in  which  it  was  founds  and  that 
there  be  no  intercommunication  between  different  sands  behind 
the  casings,  whether  water,  gas,  or  oil  sands. 

^^When  gas  sands  in  producing  wells  are  confined  behind  the 
casing  and  brought  to  the  surface  through  casing-heads,  it  is  an 
absolute  impossibility  to  prevent  such  gas  from  dissipating  into 
previous  earth  formations  on  its  way  up  to  the  casing-head. 
Also,  it  is  an  absolute  impossibility  to  efficiently  care  for  such  a 
well  and  sands  feeding  behind  the  casing,  as  neither  casings,  nor 
water  contained  in  the  gas  sand  with  the  gas  or  in  other  com- 
municating sands,  can  be  efficiently  removed  or  blown  from  be- 
hind the  casing  through  a  casing-head.  Such  wells  result  in 
enormous  underground  waste  and  also  do  not  flow  gas  for  possibly 
half  the  life  they  would  have  if  they  were  drilled  as  separate 
gas  wells.  Any  attempt  to  conserve  the  gas  supply  by  producing 
through  casing-heads  is  absolutely  impractical  and  must  result 
in  defeat  of  conservation. 

"No  gas  or  oil  well  should  produce  either  gas  or  oil  from 
two  sands  at  the  same  time,  nor  should  the  same  well  produce 
both  oil  and  gas  at  the  same  time  xmless  they  occur  in  the  same 
sand  and  not  separated  by  an  impervious  break  or  streak,  and  it 
is  otherwise  impossible  to  confine  one  or  the  other  product  to  the 
j  safid  in  which  it  is  found.    In  all  producing  fields  where  oil  and 

gas  are  found  in  separate  sands  or  can  be  kept  separated,  separate 
wells  should  be  drilled  for  producing  each  product. 

"It  is  not  necessary  to  drill  as  many  gas  wells  as  oil  wells, 
as  one  gas  well  will  drain  as  much  ground  as  from  four  to  six  oil 
wells,  and  further  drilling  for  gas  is  an  unnecessary  expense  and 
economic  waste. 

"Such  gas  wells  should  pay  large  divid^ids  on  the  investment 
on  present  prices  of  2^  cents  per  thousand  feet  of  gas  sold. 

^^here  oil  foid  gas  oocfur  in  the  same  sand  and  cannot  he 
separated  and  confined  separately  and  must  be  brought  to  the 
surface  together,  separators  should  be  used  to  separate  the  oil 
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and  gas  so  each  product  can  be  sold  to  the  respectiye  market, 
and  preference  should  be  given  to  crach  gas  in  marketing  same 
to  encourage  conservation. 

''Such  separators  would  somewhat  retard  the  flow  of  oil  to 
the  surface  at  the  time  being,  but  would  extend  the  period  of  time 
over  which  the  wells  would  flow  natural  before  pumping  would  be 
required.  Also,  it  would  result  in  a  saving  of  much  of  the  lighter 
and  most  valuable  portion  of  the  oil  which  is  now  carried  off 
in  a  fog  or  mist  from  the  blow  tanks  by  the  gas  allowed  to  escape 
to  the  atmosphere.  How  much  this  would  increase  the  Beaume 
gravity  of  the  oil,  or  what  per  cent  increased  production  it  repre- 
sents, can  only  be  determined  in  each  field  by  actual  practice. 
Another  great  benefit  such  separation  would  be  to  the  oil  opera- 
tors would  be  through  reducing  the  great  amount  of  ^cut'  oil  now 
produced  and  unmarketable.  This  cutting  is  due  to  the  agitation 
of  oil  and  water  by  the  high  velocity  gas  passing  through  it.  The 
possibility  of  great  saving  here  in  the  field  to  the  oil  producers  is 
so  great  that  they  should,  of  their  own  accord,  welcome  gas 
conservation,  and  should  co-operate  in  putting  their  own  industry 
upon  a  more  efficient  and  profitable  basis. 

"It  cannot  be  doubted  but  that  gas  conservation  will  benefit 
the  oil  producer  greatly  both  as  to  efficiency  of  production,  opera- 
tion, and  in  effecting  an  influence  on  marketing  conditions  which 
must  inure  to  his  benefit. 

"It  goes  without  saying  that  common  purchasing  on  a  pro 
rata  basis,  subject  to  the  umpiring  of  an  impartial  tribunal  of 
questions  arising  between  production  and  marketing  (and  of  as- 
suring an  ample  supply  for  the  people)  by  the  gas-pipe  line  com- 
panies is  essential  to  the  successful  conservation  of  gas. 

"It  is  not  necessary  or  advisable  to  separate  leasing  as  be- 
tween oil  leases  or  gas  leases,  as  such  separate  operation  by  two 
different  interests  on  the  same  lease  would  result  in  complications 
and  litigation  far  greater  damaging  than  benefiting  conservation 
and  development. 

"As  a  general  rule,  it  is  far  better  to  encourage  leasing  of  oil 
and  gas  rights  to  the  same  operator,  giving  him  the  opportunity 
and  the  greater  chance  of  making  his  operations  a  success  by  dis- 
covering either  oil  or  gas,  but  it  makes  no  difference  from  the 
standpoint  strictly  of  conservation  who   drills  the  well  and 
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whether  he  hsB  only  the  oil  or  gas  right  or  both  as  long  as  who- 
ever brings  in  the  well  must  oonserve  either  product. 

'^It  is  just  as  important  to  conserve  the  rock  pressure  of  a 
well  as  to  conserve  the  volume;  as  there  can  be  no  diminution  of 
rock  pressure  without  a  corresponding  loss  in  volume. 

'The  purpose  of  blowing  gas  from  oil  wells  is  to  accomplish 
a  greater  flow  of  oil  from  the  well.  This  is  brought  about  in  two 
ways.  First,  by  the  lifting  tendency  of  gas  blown  at  high  veloc- 
ity to  pick  the  oil  up  and  carry  it  to  the  blow  tanks  on  the  sur- 
face, a  method  resulting  in  the  cutting  of  a  great  deal  of  oil 
making  it  unfit  for  market.  The  second  way  is  by  flowing  the 
gas  through  the  oil  at  a  much  lower  velocity,  causing  the  column 
of  oil  in  the  casing  between  the  sand  and  the  surface  to  become 
so  charged  with  bubbles  of  gas  reducing  the  weight  of  that 
column  owing  to  the  many  void  spaces  in  these  bubbles  so  that  the 
pressure  of  gas  and  oil  at  the  bottom  of  the  well  can  cause  that 
column  of  oil  to  flow  to  the  blow  tanks  in  a  greater  volume  in  a 
given  time.  A  third  purpose  is  for  the  object  of  exhausting  any 
back  pressure  which  may  exist  in  the  wells  when  they  have 
reached  such  a  low  stage  of  flow  that  it  is  necessary  to  pump 
them  from  the  surface.  In  this  case,  reducing  the  pressure  at 
the  bottom  of  the  well  causes  the  oil  to  flow  out  of  the  rock  in 
greater  volume.  Of  these  three  methods,  the  first  method  not 
only  reduces  the  flow  of  the. oil  produced  and  carries  off  from 
the  blow  tanks  large  quantities  of  the  lighter  parts  of  the  oil 
but  is  of  short  duration  owing  to  the  enormous  quantity  of 
gas  escaping  to  the  surface  and  the  consequent  early  depletion 
of  the  gas  reserves.  The  second  method  is  the  more  practical  of 
the  two  in  the  long  run,  resulting  in  a  more  moderate  rate  of 
flow  of  the  oil  with  the  elimination  of  the  cutting  of  the  oil  and 
reduction  of  the  quantity  of  unmarketable  product,  and  also  be- 
cause of  the  more  moderate  flow  of  gas  from  the  wells  the  period 
of  time  which  it  takes  to  deplete  the  gas  supply  is  greatly  ex- 
tended and  therefore  the  period  of  time  over  which  the  lifting 
tendency  of  the  gas  is  available  is  greatly  extended,  resulting  in  a 
greater  period  of  time  before  pumping  is  necessary  than  by  the 
first  method.  The  third  method  is  one  which  naturally  is  desired 
to  be  avoided,  if  possible,  that  is  the  pumping  of  the  oil,  as  the 
output  of  such  pumping  v^ells  is  comparatively  limited  to  a  small 
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amoniit  when  considering  the  Cushing  wells  owing  to  the  limita- 
tions  of  tibe  capacity  of  the  pump.     .     •     .'' 

After  the  hearing  at  Tulsa  it  seems  that  the  oil  operatoTS  as- 
aembled  and^  having  been  invited  to  do  so,  they  thereafter  filed 
with  the  CommisBion  a  paper  outlining  suggesti^ons  in  the  matter 
of  the  enforcement  of  the  conservation  law.  Their  statement 
is  as  follows: 

'Tursuant  to  suggestion  made  by  your  Commission  at  meet- 
ing held  at  Tulsa  on  June  26thy  a  meeting  of  oil  producers  was 
held  at  Tulsa  on  June  80th  for  the  purpose  of  outlining  sug- 
gestions in  895. 

'^At  the  outset,  the  members  in  attendance  at  the  meeting  wish 
to  impress  upon  the  Commission  the  fact  that  both  from  a  point 
of  self-interest  and  a  desire  to  co-operate  with  the  Commission, 
the  oil  producers  are  desirous  of  preventing  any  unnecessary 
waste  of  gas  in  connection  with  their  operations  in  the  oil  fields, 
and,  further,  to  frankly  admit  to  the  Commission  that  in  their 
operations  for  oil  a  certain  amount  of  loss  of  gas  is  unavoidable. 
In  the  efforts  to  minimize  the  amount  of  loss  of  gas  the  oil  pro- 
ducers are  willing  and  anxious  to  adopt  any  means  which  may 
be  found  practical. 

'The  consensus  of  opinion  as  developed  at  this  meeting  may 
be  embodied  briefly  in  the  following  points,  and  is  submitted  to 
your  Honorable  Body  as  suggestions  to  be  followed  in  any  order 
you  may  feel  called  upon  to  make  in  the  premises: 

*Tirst  That  it  is  impractical  to  make  any  general  order 
covering  the  various  oil  fields  of  Oklahoma.  The  conditions  in 
each  field  being  so  peculiar  to  itself  as  to  make  any  general  order 
from  an  operating  standpoint  impractical,  and  to  a  large  degree 
unprofitable  if  not  impossible  of  performancOi 

"Second.  Even  as  regards  a  single  field,  conditions  vary  so 
with  the  drilling  of  different  wells  that  a  general  order  will  be 
found  to  work  an  injustice,  and  to  be  more  or  less  impractical 
of  enforcement  in  connection  with  continued  operation  of  such 
field. 

'Third.  That  as  oil  and  gas  are  both  found  in  the  same  sand 
in  the  Oklahoma  fields,  it  has  been  found  an  impossibility  to  save 
both  and  at  the  same  time  successfully  operate  for  either. 

''Fourth.  That  even  were  the  gas  eonserved  in  such  sand  it 
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would  be  at  the  expense  of  the  oil  produced,  for  the  reason  that 
an  adjoining  lease  might,  and  has  in  many  cases,  been  found  to 
be  in  a  formation  that  contains  little  or  no  gas,  the  result  being 
that  the  oil  in  such  lease  would  be  readily  obtainable  and  at  the 
same  time  the  oil  would  bo  drained  from  the  adjoining  lease,  due 
to  the  fact  that  the  gas  volume  being  less  on  the  neighboring 
lease,  the  oil  following  the  line  of  least  resistance  of  necessit? 
finds  its  vent  in  such  lease. 

^Tifth.  That  it  has  been  found  impossible  to  acquire  a  maiiet 
for  the  gas  that  has  necessarily  been  produced  in  excess  of  that 
used  in  operations  in  the  oil  fields,  and  were  such  gas  by  order  of 
your  Commission  conserved,  where  it  is  found  in  any  considera- 
ble quantities,  an  accumulation  of  such  gas  would  result  without 
any  market  in  sight  for  it,  nor  any  market  in  prospect,  according 
to  the  best  information  and  belief  of  the  oil  producers  repre- 
sented at  this  meeting. 

"Sixth.  The  members  of  this  meeting  are  tmanimously  of 
the  belief  that  the  waste  of  gas  in  the  oil  fields  has  been  greatly 
exaggerated,  and  that  if  proper  allowance  be  made  for  the  gas 
that  has  been  used  in  the  drilling  operations,  the  actual  waste 
shown  will  be  materially  less  than  has  been  represented  to  your 
Commission,  or  has  been  alleged  in  the  newspapers  and  publica- 
tions generally  on  this  su]}ject;  and,  further,  as  an  actual  fact, 
oil  producers  are  to-day  short  of  gas  in  many  instances  for  drill- 
ing purposes,  and  in  some  instances  at  least  are  using  oil  to 
supplement  the  supply  of  gas  as  fuel,  even  in  the  Cushing  field, 
for  actual  and  necessary  drilling  operations. 

"Seventh.  The  meeting  is  of  one  mind  as  to  the  desirability 
of  making  all  possible  saving  of  gas,  but  it  is  the  experience  of 
producers  here  represented  that  no  satisfactory  method  has  been 
found  to  profitably  operate  a  lease  for  oil  purposes  and  at  the 
same  time  save  in  its  entirety  the  gas  produced  from  such  terri- 
tory, where  the  oil  and  gas  is  found  in  the  same  sand,  and  where 
apparent  prolonged  waste  of  gas  has  occurred  it  will  be  found  in 
most  instances  to  have  been  on  imusual  occasions  which  have 
arisen  due  to  special  conditions,  and  which  will  always  arise  in 
all  oil  fields,  and  which  are  not  susceptible  to  regulation  by  the 
Commission,  nor  which  can  be  anticipated  by  the  producer. 

"Eighth.  It  is  the  unanimous  opinion  of  those  present,  based 
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on  years  of  experience  in  the  oil-producing  business,  that  if  the 
Commission  will  formulate  an  order  requiring  the  Braden-head- 
ing  id  dry  gas,  or  gas  from  formations  which  do  not  produce 
oil,  such  order  is  all  that  can  be  safely  made  in  the  premises. 

^^inth.  It  seems  to  be  the  imanimous  opinion  of  all  those 
present  that  the  enforcement  of  §  5,  as  to  the  taking  of  gas 
ratably  by  the  common  purchasers  of  gas,  is  absolutely  essen- 
tial to  any  benefits  to  be  derived  from  this  bill.  Should  §  5  be 
eliminated  or  not  enforced,  and  to  regulate  and  enforce  the 
balance  of  said  bill,  in  the  judgment  of  those  present,  it  would 
only  work  to  the  advantage  and  benefit  of  the  gas  companies  who 
own  and  control  their  pipe  lines  and  markets,  and  would  mean 
the  confiscation  of  properties,  principally  oil,  the  total  value  of 
which  would  run  into  millions  of  dollars,  and  the  general  public 
would  not  be  benefited  for  the  reason  that  it  would  create  a 
monopoly  for  the  use  and  benefit  of  the  gas  companies  only  who 
own  and  control  their  own  markets.'^ 

At  Bartlesville,  W.  H.  Johnson,  an  operator  of  long  and  suo- 
,  cessful  ezperienoe  appeared  before  the  Commission  and  later 
filed  a  paper  from  which  we  quote  as  follows: 

'^Heretofore  it  has  been  quite  frequently  a  general  practice  to 
drill  such  (wild-cat)  wells  through  the  gas  sand  and  continue 
drilling  until  the  well  has  either  proved  an  oil  well,  dry  hole,  or 
has  nm  into  water.  My  experience  and  observation  leads  me  to 
the  conclusion  that  this  gas  should  be  closed  or  shut  in  before 
drilling  deeper,  or  the  hole  should  be  drawn  in  and  the  deeper 
drilling  done  with  smaller  tools.  This,  of  course,  entails  a  waste 
of  gas  while  the  well  is  being  deepened,  which,  in  case  of  a  very 
large  well,  would  be  unwise,  but  in  case  of  a  well  of  not  to  exceed 
a  few  million  feet  the  deepening  can  be  done  without  great  incon- 
venience until  the  deep  sand  is  tested,  and  then  the  well  can  be 
plugged  below  the  gas  sand.  In  case  of  a  well  of  a  large  flow 
the  casing  can  be  put  in,  setting  it  on  the  shoulder  created  by 
using  smaller  tools  and  thus  save  the  gas.  In  case  of  drilling 
down  before  the  gas  is  shut  in  and  finding  oil  in  a  deeper  level 
or  in  the  lower  part  of  the  sand,  the  well  can  be  cased,  the  casing 
resting  on  the  shoulder  as  before  mentioned,  and  the  oil  can  be 
produced  inside  of  the  smaller  casing  and  the  gas  between  the 
casings.     If  it  is  desirous  to  torpedo  the  well  before  the  gas  is 
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shut  o3y  there  is  no  particular  objection  to  doing  that,  and  it  has 
its  advantages. 

'^I  write  of  this  process  without  going  into  further  details, 
because  by  experience  I  know  it  is  perfectly  feasible,  eoononiical 
as  far  as  the  waste  of  gas  is  concerned,  and  the  future  income 
of  the  producer,  and  serves  the  principle  of  conservati(»i  in  as 
inexpensive  and  practicable  a  manner  as  seems  feasible. 

'^Of  course  this  does  not  prevent  using  the  mud  process  instead 
of  outside  casing  in  the  walls  above  the  gas  sand.  If  you  will 
permit  me  to  express  my  judgment,  I  think  the  question  of  how 
the  walls  above  the  gas  are  to  be  protected  should  be  left  to  the 
views  and  experience  of  the  individual  producera  It  has  been 
my  judgment  for  a  long  time  that  it  is  a  most  wasteful  practice 
to  drill  those  wells  through  the  gas  sand  or  the  gas  strata  of  the 
oil-bearing  sand,  without  reducing  the  hole  so  as  to  case  the  gas 
off  and  separate  it  from  the  oil.  There. is  such  a  variety  of  sands 
that  to  attempt  to  intelligently  discuss  the  question  of  saving  the 
gas  from  the  upper  part  of  an  oil-bearing  sand  in  the  way  that  we 
have  done  in  this  field,  with  perfect  success,  would  be  to  make« 
statements  which  experience  in  other  sands  might  not  bear  out. 
Oil  sands  in  the  different  pools  and  frequently  in  different  parts 
of  the  same  pool  are  so  dissimilar  as  to  make  it  a  difficult  prob- 
lem, as  a  general  rule,  to  arrive  at ;  nevertheless,  it  is  feasible  to 
prepare  to  shut  the  gas  off  from  anything  found  below  the  gas 
to  a  very  far  greater  extent  than  is  being  done. 

"Feeling  a  deep  interest  in  your  efforts,  that  you  may  accom- 
plish the  greatest  amount  of  good,  I  am, 

"Most  respectfully  yours, 

"W.  H.  Johnson.'' 

Some  reference  has  heretofore  been  made  to  F.  P.  Fisher, 
whose  experience  as  stated  has  been  considerable.  He  filed  with 
the  Commission  a  written  statement  and  several  exhibits.  His 
statement  is  as  follows: 

"Kelative  to  the  waste  of  gas  in  the  Gushing  field:  This 
waste  has  continued  from  the  very  first  discovery  of  gas  in  that 
field  until  the  present  date, — ^a  period  of  approximately  three 
years. 

"During  the  period  the  extent  of  the  waste  fluctuated,  increas- 
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ing  with  the  hringing  in  of  each  new  sand  and  reached  its  maxi- 
mum with  the  tapping  and  developing  of  the  Bartlesville  sand. 

"This  loss  is  due  principally  to  two  wastes, — one  by  allowing 
the  gas  to  blow  to  the  surf aoe  and  escape  forever ;  the  other,  by 
allowing  the  gas  to  escape  into  other  earth  strata  and  dissipate 
beyond  recovery, 

"The  former  lose  was  due  to  the  lack  of  interest  in  gas  by  the 
oil  producer  who,  in.  those  days,  desired  to  be  rid  of  the  gas  to 
facilitate  drilling  and  also  to  flow  the  oil  from  the  wells  by  gas 
pressure. 

"The  second  loss  was  due  to  a  general  lack  of  comprehension 
of  underground  wastes  and  to  unskilled  and  inefficient  methods 
of  packing  off  the  gas  in  the  various  sands: 

"Also  due  to  the  difficulty  of  and,  in  a  general  sense,  the  abso- 
lute impossibility  of  packing  off  separately,  within  the  range  of 
casing  possibilities,  so  many  sands  as  occur  in  most  of  the  deep 
wells  in  the  field. 

"By  reference  to  the  blueprint  attached,  it  will  be  seen  that 
single  wells  as,  for  instance,  the  ^Clover  Leaf  and  other  wells 
have  encountered  nine  sands  producing  either  oil  or  gas,  in 
reaching  the  Bartlesville  sand. 

"This  is  aside  from  several  water  formations  penetrated  and 
if  these  wells  are  carried  down  to  the  Mississippi  lime,  there  are 
yet  to  be  encountered  the  Tucker  sand  and  the  top  of  the  Lime ; 
both  of  which  are  productive  in  many  fields. 

"Li  short,  wells  in  the  Cushing  field,  where  carried  to  the 
depth  of  known  productive  sands,  wiU  encounter  as  high  as 
eleven  producing  sands,  and,  in  addition,  at  least  three  or  four 
water  sands  which  must  be  shut  off,  making  a  total  of  as  high 
as  fifteen  sands  to  protect. 

"Unless  these  sands  are  closed  off,  to  confine  the  oil  and  gas 
in  the  sands  in  which  they  are  found,  great  wastage  is  bound  to 
follow.  It  is  absolutely  impossible  to  place  sufficient  strings  of 
casing  in  any  well  to  protect  one  half  the  sands  encountered  in 
the  Cushing  wells,  and,  before  any  conservation  can  be  attained 
or  this  waste  reduced,  it  is  necessary  to  apply  some  other  system 
of  casing  or  packing  off  of  wells. 

"A  year  or  two  ago  the  Federal  government  attempted  to 
introduce  ^mudding  in  the  sands,'  but,  as  it  was  a  new  process  in 
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this  field,  it  was  received  with  a  great  deal  of  prejudice,  although 
very  sound  in  principle  and  very  successful  in  other  fields. 

^^The  process  lacked  the  good  will  ajid  earnest  support  of  the 
Gushing  producers,  who  did  not  care  to  undertake  anything  new 
to  them  unless  they  absolutely  had  to.  The  one  element  which 
prevented  its  general  use  was  that  it  was  introduced  as  'a  request 
from  the  department/  and  one  operator  chose  to  try  it  and  his 
neighbor  chose  not  to  try  it;  bringing  about  the  attitude  of  isr 
difierence. 

''The  adoption  of  this  process  at  that  time  would  have  saved 
the  gas  supply  of  that  field  for  years  to  come.  As  it  is,  the 
'casing  of  wells  in  the  Gushing  field  is  done  in  a  haphazard  man- 
ner with  absolutely  no  thought  or  care  toward  saving  the  gas.' 

"The  blueprint  exhibit  No.  1  herewith  will  give  an  idea  of 
the  utter  failure  of  the  casing  methods  of  the  Gushing  field  to- 
ward protecting  the  gas  sands.  In  fact,  it  could  not  be  better 
cased  to  accomplish  waste  if  it  has  been  studied  out  for  that 
purpose. 

"By  reference  to  this  print  it  will  be  seen  that  all  the  sands, 
four  in  number,  from  the  Layton  to  the  Wheeler  sand,  are  thrown 
together  behind  the  casing,  excluding  the  gas  from  the  8^^  casing 
and  providing  a  channel  for  communication  behind  the  casing 
for  the  gas  from  the  four  sands  mentioned ;  permitting  the  waste- 
ful results,  the  equalization  of  gas  pressures  between  the  different 
sands  and  the  dissipation  or  underground  waste  of  the  gas  into 
porpus  formations  intervening  the  gas  sands. 

"Again,  the  sands  above  the  Layton  sand  are  «hut  off  in  simi- 
lar communicating  manner  behind  the  larger  casings,  permitting 
the  water  sands  intervening  to  come  in  direct  contact  with  these 
gas  sands  and  drowning  them  out  and  wasting  this  gas. 

"Again,  some  of  the  wells  are  so  cased  that  the  seal  is,  in 
many  cases,  above  the  Layton  sand  and,  in  many  others,  below 
the  Layton  sand,  making  a  direct  communication  between  the 
sands  above  and  below  the  Layton,  so  higher  pressure  gas  from 
below  can  escape  through  the  Layton  sand  to  the  upper  sands, 
resulting  in  that  the  gas  from  all  sands  above  and  including  the 
Wheeler  sand  are  intercommunicating  and  their  rock  pressure 
destroyed,  resulting  in  large  investments  in  compressor  stations 
to  recompress  such  small  part  of  it  as  can  be  regathered.    It  also 
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results  in  that,  in  almost  every  well  encountering  these  gas  de- 
posits^ the  gas  is  exposed  for  dissipation  into  the  porous  forma- 
tion from  the  Wheeler  sand  to  near  the  surface  of  the  ground, 
resulting  in  terrific  permanent  waste  of  the  gas. 

^'The  only  possible  solution  for  remedying  this  waste  and  dis- 
continuing it  lies  in  adopting  the  'mudding  in'  process  for  sealing 
the  gas  in  the  sands  where  it  is  found. 

"No  oil  is  successfully  producing  from  two  sands.  Almost 
everyone  in  the  field  is  producing  from  only  one  sand,  generally 
at  the  very  bottom  of  the  hole.  Packing  ofE  or  mudding  off  the 
gas  sands  higher  up  would  in  no  manner  whatever  interfere  with 
the  value  of  the  well  as  an  oil  producer. 

"Casing  off  the  gas  from  an  oil  well  and  delivering  the  gas 
to  the  surface  through  a  Braden-head  is  but  a  makeshift  process. 
It  is  absolutely  impossible  to  properly  care  for  such  a  well ;  most 
oil  wells  now  producing  gas  from  the  Braden-head  in  this  field 
have  a  greater  or  less  column  of  water  behind  the  casings  and 
interfering  with  the  gas  production  and  pressure.  Such  wells 
cannot  be  kept  in  good  producing  condition  long  and  are  a  source 
of  great  gas  waste.  They  cannot  be  efficiently  blown  to  free 
them  of  water  nor  can  they  be  cleaned  of  any  salt  or  caving 
material,  while  the  small  passage  for  the  gas,  outside  the  casing 
and  bistween  the  casing  and  the  wall,  offers  special  conditions 
inducive  to  caving  and  collapse,  when  any  larger  volume  of  gas 
flows  through  the  narrow  space  and  cutting  action  of  the  gas 
commences. 

"Oil  and  gas  should  not  be  produced  from  separate  sands  in 
the  same  well.  Separate  wells  should  be  drilled  to  reach  the  gas 
and  separate  wells  should  be  drilled  for  oil.  This  will  result  in 
the  greatest  earning  to  the  producer  and  the  greatest  benefit  to 
the  people  through  the  use  of  our  gas  and  oil  resources. 

"It  is  not  an  expensive  matter  to  close  off  by  'mudding  in' 
the  gas  sands  separately  from  the  oil  sands.  The  larger  size  of 
oasing  could  be  pulled  and  re-usdd  for  drilling  other  wells,  with- 
out waiting  for  the  wells  to  die  before  pulling  the  casing.  This 
one  feature  of  recovered  casing  alone  will  more  than  offset  any 
additional  cost  of  mudding  in  the  wall. 

"It  is  thoroughly  proven  by  wide  practicie  in  all  oil  and  gas 
fields  that  it  is  not  necessary  to  drill  gas  wells  as  dese  as  oil. 
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wells  to  drain  a  given  field.  Oil  wells  are  commonly  located 
from  400  to  660  feet  apart,  while  gas  wells  are  generally  located 
from  1000  to  1500  feet  apart;  or,  in  other  words,  one  oil  well 
per  ten  acres  is  the  usual  practice  over  the  country,  while  one 
gas  well  per  forty  acres  is  the  general  practice  based  upon  the 
judgment  of  experience  over  all  fields. 

'^According  to  this  it  is  not  necessary  to  drill  a  gas  well  off- 
setting every  oil  well  brought  in  through  the  sands  in  case  oil 
and  gas  are  handled  through  separate  wells.  However,  the  maxi? 
mum  ratio  should  not  exceed  one  gas  well  to  four  oil  wells  drilled. 
It  is  the  usual  practice  to  rapidly  drill  up  the  oil  territory  and 
bring  all  oil  possible  to  the  surface,  each  producer  making  as  big 
a  grab  as  possible.  This  results  in  an  enormous  waste  of  wealth 
through  reducing  prices,  ruining  many  small  operators  and  up- 
setting the  industry  in  general,  so  a  few  large  aggressive  pro- 
ducers may  have  a  carnage.  It  also  results  in  the  investment  of 
large  sums  of  money  in  storage  capacity. 

^The  best  interests  of  the  oil  producers  are  not  attained 
through  such  exciting  operations,  but  it  is  well  recognized  now 
by  the  leading  oil  operators  that  their  earnings  would  have  been 
far  greater,  had  their  business  been  conducted  more  on  the  basis 
of  efficiency  than  the  wasteful  methods  up  to  the  present. 

^That  it  is  not  necessary  to  carry  on  the  gas  business  in  the 
same  way,  wasting  at  the  surface  what  cannot  be  stored,  is  patent 
to  all  who  realize  what  a  simple  thing  it  is  to  mud  in  and  seal 
off  intervening  gas  sands. 

"Two  gas  wells  on  the  Hill  Oil  Property  have  produced  their 
owners  over  $100,000  from  the  gas  they  produced  and  which 
sold  at  2^  cents  per  thousand  feet  2  pound  gas  at  the  wells. 

"These  were  very  profitable  wells  and  show  what  can  be  done 
where  the  wells  are  drilled  and  handled  in  a  businesslike  manner. 
It  does  not  follow,  because  the  oil  wells  have  drilled  through 
and  opened — say  1,000,000,000  cubic  feet  open  flow  gas — that 
markets  must  be  provided  for  that  amoimt  It  is  impossible  to 
provide  such  market,  and,  if  it  was  possible  to  build  up  such 
consumption,  no  fields  could  provide  such  a  market  for  any  ma* 
terial  length  of  time. 

"The  only  rational  thing  is  to  mud  in  all  gas  not  available  for 
market,  and  hold  it  back  until  the  market  ean  take  it 
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^^ud  in  all  gas  from  oil  wells^  prorate  the  output  from  each 
field  and  permit  the  tapping  of  gas  sands  only  by  such  wells  as 
do  not  encounter  oil  in  other  sands  or  by  special  gas  wells  drilled 
to  the  gas  sands  to  permit  prorating  of  gas  sales;  say,  on  acreage 
or  volume  basis. 

''The  number  of  gas  wells  to  be  drilled  in  an  oil  field  on  the 
leases  of  producing  oil  companies,  for  gas  in  excess  of  their  own 
proper  requirements,  should  be  under  the  control  of  a  responsible 
authority,  having  full  information  as  to  the  needs  of  the  market 
supplied  from  that  field  and  permitting  sufficient  wells  to  be 
drilled  to  fully  supply  that  market  without  reducing  the  pro  rata 
share  per  well  utilized  to  the  point  where  the  drilling  of  the  gas 
wells  would  be  unprofitable. 

'It  is  not  necessary  that  any  more  gas  wells  be  drilled  in  a 
definite  field  than  are  necessary  to  efficiently  supply  the  market 
and  equitably  prorate  the  sales.  Anything  over  this  number  is 
both  an  economic  and  moral  waste. 

"No  gas  sand  should  be  allowed  to  go  unprotected,  no  matter 
how  small  the  production,  as  the  cost  of  mudding  off  is  so  small 
that  there  is  no  excuse  for  nonprotection  against  escape  or  in- 
jury from  water  in  filtration. 

"Many  large  gas  fields  in  Oklahoma  and  Kansas,  as  Slack- 
well  and  Augusta,  do  not  average  over  1,000,000  cubic  feet  open 
flow  per  well  when  brought  in,  and  such  fields,  selling  gas  at  3 
cents  to  4  cents  per  thousand  cubic  feet,  are  very  profitable  in- 
vestments. Over  150  wells  are  drilled  in  those  two  fields  at 
costs  of  $2,500  to  $4,000  each. 

"If  it  will  pay  to  drill  for  gas  wells  of  not  over  1,000,000 
cubic  feet  open  flow,  it  would  be  a  shame  not  to  protect  gas  sands 
of  1,000,000  or  even  300,000  cubic  feet  when  brought  in  with 
oil  wells  when  the  cost  of  protecting  them  is  but  a  small  fraction 
of  the  cost  of  drilling  such  gas  wells — say,  not  to  exceed  $300  to 
$500  per  well* 

"The  income  to  oil  men  from  protecting  the  gas  sands  and 
producing  gas  in  separate  wells  should  be  a  very  profitable  busi- 
ness for  them. 

"This  all  applies  to  wells  where  oil  and  gas  are  in  separate 
sands  or  where  there  is  a  break  in  the  sand  separating  the  oil 
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and  gas,  so  a  casing  can  be  set  in  the  break  and  the  gas  aiea 
mudded  off. 

''Where  oil  and  gas  are  found  in  the  same  sands  with  oil  and 
they  cannot  readily  be  kept  separated  and  the  gas  confined  to 
its  stratum,  then  separators  should  be  installed  and  the  flow 
of  the  oil  retarded  until  the  gas  pressure  has  been  relieved  by 
marketing  the  gas. 

''Such  wells  should  be  given  preference  in  marketing  and  pro- 
rating. The  income  from  such  gas  sales  would  pay  the  oil 
operator  a  very  handsome  interest  on  his  investment  during  the 
delay  in  his  oil  production.  It  would  also  benefit  him  directly 
in  several  other  ways. 

"Where  oil  and  gas  blow  into  a  'blow  tank^  or  gathering  tank 
on  the  surface  of  the  well,  the  gas  escapes  in  foggy  clouds  carry- 
ing off  the  lightest  and  very  richest  portions  of  the  oil  in  quanti- 
ties running  up  into  far  greater  percentage  of  the  wells'  output 
than  would  be  believed  by  anyone  not  ezperienoed  by  actual  test 
of  this  loss.  The  specific  gravity  of  oil  produced  through  gas 
separators  is  considerably  lighter  than  oil  run  to  a  flow  tank  and 
the  light  oil  vapors  carried  off  by  the  escaping  gas. 

"Again,  an  amount  of  oil  which  will  be  raised  to  the  surface 
by  the  gas  flow  before  pumping  is  necessary  will  be  far  greater 
when  the  volume  of  gas  blowing  is  restricted  and  the  period  over 
which  it  blows  is  extended.  In  other  words,  the  greater  eflSciency 
of  'oil  lifting  to  the  surface'  is  accomplished  when  the  gas  flow 
is  under  regulation  than  when  it  is  allowed  to  blow  wild. 

"By  retarding  the  flow  of  gas  from  oil  wells  through  keeping 
a  back  pressure  suflScient  to  carry  the  gas  through  the  gas  gather- 
ing lines,  the  flow  of  oil  from  such  oil  wells  is  retarded.  How- 
ever, over  the  long  run  more  oil  is  raised  before  the  gas  pressure 
is  spent  and  in  the  long  run  the  producer  secures  his  greatest 
profits  through  conserving  the  gas  and  marketing  both  products. 

"California  type  separators  are  very  simple  to  conctmet  and 
operate  and  most  efficient  in  separating  oil  and  gas  so  each  prod- 
uct can  be  conserved  for  the  market 

"In  the  Gushing  field  the  waste  of  gas  which  occurred  during 
1913,  1914,  and  the  first  four  months  of  1915  is  probably  the 
most  prolific  waste  of  gas  on  record  anywhere  in  the  United 
States.    There  can  be  no  doubt  but  that  it,  at  time%  reached  to 
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exceed  1,000,000,000  eubic  feet  daily,  and,  during  the  period 
mentioned,  must  have  totaled  over  200,000,000,000  cubic  feet  or 
more  than  ten  years'  supply  for  a  population  greater  than  the 
entire  population  of  the  state  of  Oklahoma. 

^^At  the  present  time  it  is  easily  300,000,000  feet  daily,  worth 
in  the  field  easily  $9,000  daily. 

^'Unless  something  is  done  to  immediately  stop  this  waste, 
the  present  developed  gas  reserves  of  the  Gushing  field  can  be 
but  a  matter  of  a  few  months. 

^Tor  the  purpose  of  assisting  in  the  conservation  of  this  gas, 
a  new  compressor  station  involving  $100,000  expenditure  is 
now  being  built  in  that  field,  which  will  be  an  entire  loss  unless 
conservation  is  soon  attained.  An  investment  of  over  $2,000,000 
in  gas  lines  and  stations  has  been  made  to  that  field  within  the 
last  two  years,  based  on  confidence  that  prolific  waste  would  not 
be  tolerated.  These  investments  must  fail  unless  conservation 
is  soon  effected,  that  this  large  industry  in  Oklahoma  be  not 
crippled. 

^'Exhibit  No.  2  is  a  list  of  gas  wells  in  a  portion  of  the  fields 
showing  the  amount  of  gas  developed  in  the  different  sands  at 
that  time,  October  25,  1914;  also  indicating  some  120,000,000 
cubic  feet  of  gas  wasting  daily  from  Bartlesville  sands,  from 
wells  averaging  1,000,000  cubic  feet,  blowing  daily  per  well, 
showing  that  wells  of  less  than  2,000,000  cubic  feet  waste  daily 
must  be  conserved,  as  the  number  of  such  wells  is  so  great  that 
no  gas  field  could  long  survive  such  drain. 

"This  exhibit  refers  only  to  a  portion  of  the  field.  For  the 
entire  field  it  is  estimated  over  300,000,000  cubic  feet  of  Bartles- 
ville gas  was  blowing  at  that  time,  aside  from  Wheeler,  Layton, 
and  other  gas  blowing.  These  estimates  are  matters  of  judgment 
of  men  skilled  in  gas  measurement  who  are  permanently  in  the 
Gushing  field,  and  the  estimates  are  conservative;  in  many  in* 
stances  far  under  the  actual  wastage.  It  is  impossible  to  gauge 
wells  blowing  into  blow  tanks  and  estimates  alone  are  available. 

"Exhibit  Ifo.  3  shows  rock  pressure  testa  of  gas  wells  as  of 
close  of  September,  1914: 

No.  4  as  of  close  October,  1914. 

No.  6  as  of  close  November,  1914, 

No*  6  as  of  close  December,  1914* 
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They  do  not  represent  all  of  the  wells  in  the  field;  only  those 
which  were  accessible  to  take  rock  pressure;  many  of  the  wells 
blowing  open  or  producing  oil,  making  it  impossible  to  secure 
gaugings. 

^'However,  the  patent  feature  is  that  rock  pressures  existed 
in  the  Bartlesville  sand  as  high  as  900  pounds  actual  gauging 
in  September,  1914,  and  as  high  as  600  pounds  in  the  Wheeler 
sand,  while,  in  May,  1915,  these  pressures  have  dropped  to  150 
to  155  pounds  and  are  still  declining  rapidly. 

''Exhibit  No.  7  shows  a  curve  of  average  rock  pressures  of 
the  wells  feeding  one  of  the  large  pipe  lines,  indicating  the  rapid 
decline  each  month  and  especially  during  the  development  of 
the  Bartlesville  sand. 

''Gas  wastage  to  the  atmosphere  continued  throughout  the 
entire  period,  not  only  from  wilfully  blowing  gas  to  the  air,  to 
relieve  the  pressure  on  oil  sands,  or  to  raise  the  oil  to  the  surface, 
but  the  loss  of  gas  from  the  shallow  sands  and  from  all  sands 
including  the  Wheeler  during  the  process  of  drilling  was  terrific 
and  beyond  all  possible  calculation. 

''Such  loss  could  be  entirely  avoided  by  drilling  the  wells 
through  these  sands  under  liquid  or  mud  fluid  pressure  as  is 
done  in  many  other  fields. 

"Aside  from  the  above-mentioned  losses,  the  underground 
loss  itself  was  enormous  and  combined  must  have  been  far  in 
excess  of  a  maximum  of  1,000,000,000  cubic  feet  daily  worth  in 
the  fields  fully  $25,000  per  maximum  day  loss. 

"Exhibit  No.  8  shows  a  census  taken  of  practically  all  wells 
regularly  blowing  gas  to  the  surface  from  the  Bartlesville  sand 
only,  as  of  March  27  and  28,  1915,  and  does  not  represent  any 
waste  from  shallower  sands  or  underground  waste.  This  was 
taken  at  a  time  when  most  of  the  large  blowing  wells  were  spent 
and  at  a  time  when  the  surface  waste  was  possibly  not  over  one- 
third  of  its  maximum.  The  special  feature  of  this  exhibit  is 
that  the  greatest  waste  now  going  on  is  from  wells  blowing  cm 
an  average  lees  than  1,000,000,000  feet  daily.  The  total  waste 
here  recorded  is  321,000,000  daily  from  464  Bartlesville  sand 
wells  wasting  gas. 

"The  only  outlook  for  saving  the  investment  in  gas-pipe  lines 
and  compressor  stations  to  the  Cushing  field,  amounting  to  over 
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$2,000,000  buUt  to  serve  over  800,000  people,  liea  in  the 
effective  conservation  of  the  remaining  gas  supply  in  the  fields ; 
also  the  bringing  in  of  new  reservoirs  at  greater  depths,  but  with- 
out conservation,  this  investment  must  be  a  complete  failure, 
and  the  supply  of  gas  still  available  for  the  comfort  of  a  great 
population  will  be  lost. 

^^These  people  are  in  no  position  to  realize  and  defend  their 
interests  in  this  great  natural  resource,  and  must  look  to  conser- 
vation enforced  by  the  proper  officers  for  their  protection. 

"As  to  the  possibility  of  developing  new  reservoirs  at  greater 
depth,  there  are  still  to  be  developed  the  Tucker  sand  and  the 
top  of  Mississippi  lime,  deeper  than  the  BarUesville  sands  now 
developed. 

"In  many  other  fields  gas  is  found  in  both  of  these  deeper 
sands  and  there  is  a  possibility  of  their  existing  in  the  Cushing 
field.  However,  unless  they  are  protected  and  conserved,  the 
great  number  of  drilling  wells  eager  to  tap  the  deeper  sands,  the 
small  sized  casings  now  tapping  the  Bartlesville  sands,  and  the 
rush  to  drill  deeper  into  the  lower  sands  without  casing  below 
the  Bartlesville,  all  presage  a  profligate  waate  of  any  deeper 
sand  gas  unless  special  regulations  are  aiforeed  to  bring  about 
drilling  methods  which  will  assure  conservation.  If  left  to  them- 
selves, the  oil  operators  will  take  the  shortest  method  to  reach 
the  deeper  sands^  waving  to  the  winds  any  care  or  thought  for 
precaution  to  conserve  the  gas. 

"Inasmuch  as  most  waste  is  the  result  of  inefficient  casing 
methods,  it  is  essential  that  casing  into  producing  sands  be  imder 
the  supervision  of  government  inspection,  even  more  so  than  the 
present  inspection  of  plugging  abandoned  wells  or  dry  holes. 

"It  is  of  far  greater  importance  that  no  casing  be  set  into  a 
producing  sand  without  that  every  precaution  has  been  taken 
to  assure  conservation  and  meets  careful  inspection,  than  that 
abandoned  wells  or  dry  holes  be  inspected  when  plugged. 
•    •     • 

Alfred  J.  Diesoher,  Esquire,  to  whom  we  have  heretofore 
referred,  in  has  testimony  at  Bartlesville,  among  other  things, 
said: 

"I  represent  the  Wichita  Pipe  lane  Company  as  vice  presi- 
dent and  general  manager.    We  take  gas  from  different  fields  in 
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Oklahoma  but  principally  from  the  Cushing  field.  We  have  had 
a  great  opportunity  of  studying  into  the  lose  of  gas  in  that  field 
on  account  of  our  operations  there  and  also  on  account  of  the 
importance  that  that  supply  is  to  serving  our  custcxners.  We 
have  watched  it  for  a  period  extending  back  about  two  and  a 
half  years.  At  that  time  the  supply  developed  was  principally 
in  the  shallower  sands,  the  Layton  and  Wheeler  sands ;  the  Bart- 
lesville  had  not  yet  been  tapped,  neither  had  the  gas  been  devel- 
oped over  such  a  great  extent  of  territory.  The  gas  was  not 
developed  greatly  in  the  northern  part  of  the  field  which  later 
proved  to  be  one  of  the  most  prolific  sections  of  the  field.  The 
gas  developed  at  that  time  which  was  in  the  spring  of  1913,  it 
was  such  as  to  reasonably  assure  us  of  a  supply  for  consumers 
for  years  to  come.  The  pressures  were  high — 600  pounds,  500 
pounds — and  the  volumes  of  the  wells  were  great,  ranging  from 
five  up  to  thirty  and  forty  million  feet  We  decided  to  build 
this  line.  The  contract  was  placed  for  the  line  about  the  dose 
of  September,  1913,  and  the  line  was  finished  and  ready  for 
operation  in  March  of  1914.  The  gas  reserves  on  which  the  con- 
struction of  that  line  was  based  were  so  depleted  by  the  time  the 
line  was  completed  that  it  has  been  of  practically  no  use  in  fur- 
nishing gas  for  consumption. 

^'The  gas  which  was  taken  out  of  that  field  for  this  line  was 
from  areas  and  wells  developed  after  the  line  was  started.  (I 
mention  this  to  show  the  rapid  depletion  of  that  field.)  The 
cause  was  the  blowing  of  the  gas  to  the  air  on  the  one  hand,  the 
raising  of  oil  by  means  of  the  gas  was  anothe^  reason,  and  the 
third  reason  was  that  much  of  the  gas  which  was  not  with  oil 
and  which  could  have  been  closed  in  by  proper  packing  was 
not  packed  off,  no  real  attempt  was  njiade  to  conserve  it.  It  was 
allowed  to  be  exhausted  so  as  not  to  trouble  them  or  interfere 
with  oil  production.  In  the  north  end  of  the  field,  t^e  wells 
which  came  in  were  as  large  as  in  the  sooth  end  of  the  field.  A 
year  ago,  or  rather  say  March  and  April  a  year  ago,  the  pressures 
in  the  Wheeler  sand  were  as  high  as  between  five  aiid. six. hundred 
pounds — ^the  supply  available^— the  open  fiow — ^we  estimated  in 
that  section  at  about  five  or  six  hundred  million  cubic  feet  daily ; 
that  is,  the  volume  that  would  blow  from  the  month  of  the  well 
to  the  air,  not  the  volume  you  could  tako  to  market  use;  there 
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was  an  abundant  supply  as  to  quantity  and  ample  pressure  to 
have  given  sufficient  service  to  an  enormous  number  of  consum- 
ers. By  July  of  1914,  this  supply  was  so  depleted  that  it  was 
at  once  seen  there  was  no  assurance  for  any  great  length  of  time 
that  unless  something  was  done  to  protect  the  supply  the  con- 
sumers were  bound  to  be  short  of  gas — as  far  as  that  field  was 
concerned — within  a  few  monttis.  In  about  September — ^no,  in 
the  close  of  July,  when  they  brought  in  the  first  Bardesville 
wells,  and  in  drilling  them  they  penetrated  through  these  upper 
sands,  they  paid  no  special  attention  to  the  upper  sands  in  the 
way  of  protecting  them  or  conserving  the  gas,  with  the  result 
there  was  an  immense  depletion;  not  only  of  the  gas  that  had 
been  discovered  in  the  shallower  sand,  but  also  just  as  great  a 
depletion  of  the  gas  in  the  Bartlesville  sand.  The  gas  as  measured 
about  the  first  of  October,  1914,  ranged  from  as  low  as  450 
pounds  at  some  of  the  laiger  wells  which  were  blowing  to  as  high 
as  900  pounds  of  pressure  of  say,  one-half  mile  to  a  mile  from ' 
those  wells,  but  I  know  of  no  pressure  in  that  field  of  over  200 
pounds." 

The  Bureau  of  Mines  finds  further: 

'^Drilling  contractors  are  apt  to  be  inclined  to  disregard  the 
interests  of  the  owner  and  the  public  welfare,  and  to  devote  their 
energies  to  /making  hole;'  that  is,  to  drilling  to  a  maximum 
depth  in  the  shortest  time  and  with  the  least  cost  Susp^ision 
of  work  to  test  the  tightness  of  easing  or  to  case  off  water  or  gas 
is  not  viewed  favorably  by  the  contractor,  who  receives  during 
such  suspension  of  drilling  a  daily  sum  that  usually  is  little  more 
than  his  expenses/' 

And  again  referring  to  natural  gas,  the  Bureau  says: 

^^The  most  economical  use  of  the  gas  which  comes  from  sands 
associated  with  the  oil  sands  or  from  the  oil  itself  is  in  making 
natural  gasolene.  In  California,  in  particular  this  use  of  the 
gas  is  growing  rapidly.  In  one  case  $500  worth  of  gasolene  is 
made  daily  from  the  gas  which  comes  with  the  2,500  barrels  of 
oil  from  a  single  well.  A  movement  is  now  on  foot  in  the  Santa 
Maria  fields  in  California  to  buy  all  of  the  gas  now  going  to 
waste  at  6  cents  per  1,000  cubic  feet  and  convert  it  into  gasolene. 
Two  hundred  thousand  feet  per  day,  or  even  less,  is  sufficient  to 
warrant  installing  a  gasolene  plant 
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^^Both  gas  and  oil  can  be  saved  when  they  flow  from  the  same 
welly  as  is  verified  by  the  fact  that  this  is  done  by  a  few  progres- 
sive operators  who  use  a  gas  trap^  which  separates  the  oil  and  the 
gas  by  the  gravity  method.  The  great  diflSculty  seems  to  be  to 
find  a  market  for  the  gas  in  a  new  oil  field  which  has  no  natural 
gas  mains  or  other  means  of  transportation  at  hand.  It  would 
seem  that  legislation  might  require  the  wells  to  be  shut  in  until 
arrangements  were  made  to  bring  gas  lines  to  the  oil  wells,  or 
until  gasolene  plants  and  other  means  of  utilization  were  pro- 
vided. If  applied  with  discretion,  such  legislation  would  work 
no  injustice  to  the  oil  producer,  as  his  ultimate  profits  would  be 
larger  through  the  sale  of  gas.  Some  prominent  gas  producers 
with  whom  the  writers  have  talked  have  stated  that  every  legal 
and  legislative  means  should  be  used  to  force  the  oil  companies 
to  save  their  gas,  even  'casing-head  gas.'  They  believe  this  can 
be  accomplished  without  waste.*' — (Technical  Paper  38,  Petrol- 
eum Technology  6.) 

And  the  Bureau  further  observes: 

"Much  combination  gas,  or  gas  rich  in  oil  vapors,  is  wasted 
in  the  Mid-Continent  fields,  where  immense  quantities  of  gas 
and  oil  are  associated.  Such  waste  seems  to  be  regarded  by  oil 
men  as  incidental  and  necessary  in  the  opening  of  such  fields  as 
the  newer  ones  in  Oklahoma.  As  a  rule,  the  operator  is  inter- 
ested solely  in  producing  oil  from  a  new  field,  and  the  flow  of 
gas  is  considered  necessary  for  the  production  of  oil.  After  the 
field  has  been  either  drained  of  oil  or  drowned  by  salt  water,  the 
yield  of  gas  has  so  decreased  that  it  is  worthless.  Therefore  the 
operator  is  entirely  responsible  for  this  type  of  gas  waste. 
Eeasonable  laws  should  be  enacted  and  enforced  for  the  preser^ 
vation  of  as  much  of  the  gas  as  can  be  consistently  saved,  and 
ways  and  means  devised  for  saving  and  utilizing  such  waste. 

"In  most  of  the  fields  the  gas  is  found  above  the  oil  and  in  the 
upper  layers  of  the  productive  sand.  In  parts  of  the  Cleveland 
and  Cushing  areas,  the  gas  is  found  about  12  feet  above  the  top 
of  the  oil  sand  and  is  often  separated  from  it  by  a  thin  stratum  of 
shale.  The  gas  should  be  sealed  in  the  containing  rock  and  con- 
served for  future  use. 

"Where  the  gas  is  actually  mixed  with  the  oil,  methods  should 
be  devised  for  collecting  and  holding  this  gas  until  it  can  be  titi- 
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Used.  In  addition^  an  attempt  should  be  made  to  interest  opera- 
tors in  the  manufacture  of  gasolene  from  gas.  At  this  time, 
when  motor  fuels  are  in  such  demand,  much  can  be  done  toward 
improving  the  present  situation.'' — (Technical  Paper  45.) 

The  demand  for  gasolene  is  rapidly  growing,  and  at  this  time 
it  seems  that  the  earlj  use  of  tractor  plows  is  not  only  probable, 
but  practically  assured.  Gasolene  is  fast  becoming  a  commodity 
of  indispensable  necessity,  and  this  affords  an  additional  reason 
for  conservation  of  natural  gas. 

At  the  sessions  of  the  Commission  held  in  Okmulgee,  Bartles- 
ville,  and  Ardmore  considerable  interest  was  manifested.  Many 
witnesses  were  heard,  and  operators  that  volunteered  any  infer* 
mation  or  suggestions  expressed  themselves  as  favoring  conserva- 
tion in  this  state,  and  also  observed  that  heretofore  there  had 
been  unnecessary  waste. 

The  Commission  held  a  session  at  Tulsa  and  several  oil  opera- 
tors were  present  who  indulged  in  a  general  informal  discussion 
of  the  matter  under  inquiry,  and  afterwards  held  a  meeting  for 
the  purpose  of  adopting  resolutions,  and  a  paper  was  filed  by  the 
Tulsa  operators,  which  is  above  set  out,  and  in  said  paper  they 
say: 

"It  is  an  actual  fact  oil  producers  are  to-day  short  of  gas  in 
many  instances  for  drilling  purpc^es,  and  in  some  instances  at 
least  are  using  oil  to  supplement  the  supply  of  gas  as  fuel,  even 
in  the  Cushing  field,  for  actual  and  necessary  drilling  opera- 
tions." 

This  admission  coming  from  the  Cushing  operators  them- 
selves is  a  woeful  arraignment  of  the  methods  being  used  by 
them  to  prevent  waste  both  open  and  undergroimd.  Apparently 
in  excuse  of  this  deplorable  waste,  they  say: 

"It  has  been  found  impossible  to  acquire  a  market  for  the  gas 
that  has  necessarily  been  produced  in  excess  of  that  used  in 
operation  in  the  oil  fields,  and  were  such  gas  by  order  of  your 
Commission  conserved,  where  it  is  found  in  any  considerable 
quantities,  an  accumulation  of  said  gas  would  result  without  any 
market  in  sight  for  it,  nor  any  market  in  prospect" 

The  fact  is  that  under  present  methods  of  operating  the  gas 
when  once  tapped  wastes  either  by  open  flow  above  ground  or 
dissipation  under  ground  before  pipe  lines  can  be  built  to  it. 
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Mr.  Raymond  S.  Blatchley,  of  the  govenmi«it  service,  says: 

'^It  is  surprising  how  little  is  known  among  the  oil  fraternity 
of  the  value  of  natural  gas  and  the  possibilities  of  recovering 
both  oil  and  gas." 

This  Commission  does  not  attribute  the  great  waste  heretofore 
occuring  in  the  state  to  any  lack  of  knowledge  on  the  part  of 
operators^  but  rather  to  conditions.  In  this  state  millions  of 
dollars  have  been  spent  for  steel  tankage,  and  oil  stored  therein 
has  been  lost  by  fire  to  the  value  of  millions  of  dollars.  Much 
of  this  oil  might  have  as  well  remained  in  the  ground  until 
needed  for  commercial  demands  and  for  a  price  to  some  extent 
commensurate  with  the  value  thereof,  but  when  the  rich  Gush- 
ing deposits  were  found  the  stakes  were  too  great,  and  in  the 
madness  of  their  unrestrained  and  unregulated  competition  to 
get  as  much  of  the  oil  as  possible  the  operators  wasted  both  oil 
and  gas.  The  mad  rush  in  the  Glenn  Pool  was  about  as  bad. 
One  writer  bpeaks  of  that  as  follows : 

"As  one  man  confidently  put  it:  *More  waste  oil  has  run  down 
the  creeks  from  the  famous  Glenn  Pool  field  than  was  ever  pro- 
duced in  Illinois.'  Such  a  statement,  though  perhaps  farfetched, 
conveys  some  idea  of  the  immense  waste  that  has  occurred  in 
this  wonderful  oil  pool." 

It  appears  that  in  oil  and  gas  mining  operations  in  this  state 
everything  has  been  made  subservient  to  oil;  that  not  only  the 
gas,  but  a  good  portion  of  the  oil,  has  been  sacrificed  almost  en- 
tirely in  putting  the  other  part  of  the  oil  on  the  market. 

Conditions  have,  as  suggested,  been  more  responsible  for  the 
waste  than  lack  of  means  or  knowledge  of  means  to  prevent 
waste,  but  a  change  has  taken  place.  On  February  11,  1915, 
house  bill  No.  168  was  approved,  entitled:  "An  Act  Defining 
and  Prohibiting  Waste  of  Crude  Oil  or  Petroleum,  Providing 
for  the  Equitable  Taking  of  the  Same  from  the  Ground,  and 
Conferring  Authority  on  the  Corporation  Commission,"  etc 
(1915  Session  Laws,  page  35.)  At  that  time  as  well  as  at  the 
present  time,  the  Healdton  field  was  in  a  highly  congested  condi- 
tion, with  a  large  potential  production  with  market  facilities  for 
only  about  20  per  cent  thereof. 

On  June  5,  1915,  the  Commission  issued  an  order  under  said 
act  (order  'No.  920,  cause  No.  2287)  and  immediately  put  the 
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same  into  effect  At  this  time  a  conservation  agent  appointed  by 
the  Commission  is  in  the  Healdton  field  and  the  order  is  working 
admirably.  Whereas,  before  the  passage  of  the  act  some  pro- 
ducers obtained  a  market  and  others  had  none, — and  found  pipe- 
line facilities  available  for  themselves,  but  not  for  others, — and 
were  enabled  to  draw  heavily  from  the  common  sources  of 
supply,  now  actual  production  is  restrained  or  held  back  to  that 
part  of  the  potential  production  necessary  for  the  daily  market 
demands,  in  which  every  operator  now  participates  according  to 
his  pro  rata. 

With  just  and  efficient  rules  and  regolations  competently  and 
equitably  enforced,  the  useless  competition  in  production  and 
senseless  waste  incident  thereto  will,  in  a  large  measure,  abate, 
and  with  this  change  of  condition  it  is  reasonable  to  anticipate 
a  change  of  methods  and  practices  upon  the  part  of  operators  in 
the  oil  and  gas  mining  business. 

Experience  has  shown  that  one  well  in  a  small  pool  or  very 
few  wells  in  any  pool  blowing  into  the  air  or  wasting  through 
defective  casing  underground  will  exhaust  the  gas  area,  and 
hence  any  plan  adopted  for  the  conservation  of  gas  should  be  uni- 
formly efficient  N'othing  could  be  accomplished  by  the  com- 
petent operation  of  one  lease  and  the  inefficient  operation  of 
another,  and  unless  some  plan  or  method  of  maximum  efficiency 
can  be  adopted  and  uniformly  followed,  conservation  as  a  policy 
might  as  well  be  abandoned  and  the  expenditures  incident  there- 
to not  incurred. 

As  suggested  heretofore  the  law  devolves  upon  the  Commission 
the  duty  of  promulgating  rules.  Since  the  operation  of  oil  and 
gas  mining  leases  according  to  state  regulations  is  new  and  un- 
tried, the  Commission  feels  justified  in  indulging  the  hope  that 
no  one  will  expect  to  find  the  rules  and  regulations  perfect,  but 
it  is  further  hoped  that  the  same  may  be  effectively  tried  out 
and  that  by  amendment,  if  necessary,  from  time  to  time  they 
may  be  so  far  perfected  as  to  accomplish  good  and  lasting  results. 
It  is  not  the  purpose  of  the  Commission  to  arbitrarily  embarrass 
legitimate  business  of  any  kind,  nor  to  unreasonably  interfere 
with  the  production  of  oil,  but  it  is  of  the  opinion  that  conserva* 
tion  as  a  policy  is  not  only  good  for  the  public  at  large  but  will 
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in  time  prove  of  great  advantage  to  the  gas  operators  and  of  still 
greater  advantage  to  the  oil  producers. 

The  act  of  the  legislature  authorizing  the  establishment  of 
rules  and  regulations  for  the  conservation  of  natural  gas  has 
been  to  some  extent  discussed  and  copied  herein. 

The  recent  legislature  passed  an  oil  conservation  measure  very 
similar  to  the  act  under  consideration,  and  hearings  were  had 
thereunder.  Thereupon  on  June  5,  19 15,  in  an  order  drawn  by 
Commissioner  Henshaw,  the  Commission  established  rules  and 
regulations  for  the  conservation  of  oil  in  the  Healdton  field,  and 
in  said  order  the  validity  of  the  act  was  thoroughly  discussed. 
(See  1915  Session  Laws,  p.  35,  and  order  Ko.  920  of  the  Corpo- 
ration Commission.) 

There  seems  to  be  no  necessity  for  a  further  discussion  of  con- 
servation laws. 

On  March  26,  1913,  house  bill  No.  723,  entitled  "An  Act  to 
Eegulate  Corporations,  Associations,  and  Persons  engaged  in  the 
Business  of  Carrying  Natural  Gas  through  Pipe  Lines ;  to  Eegu- 
late Operators  of  Gas  Wells,  Regulating  the  Purchase  of  Nat- 
ural Gas  by  Pipe  Lines,  and  Conferring  Jurisdiction  upon  the 
Corporation  Commission  to  Enforce  the  Provisions  of  the  Act," 
etc.,  was  approved.  (1913  Session  Laws,  page  166.)  And  on 
May  16,  1913,  senate  bill  No.  130,  entitled  "An  Act  Defining 
Ownership  of  Natural  Gas,  Providing  for  the  Taking  of  the 
Same,  and  Making  It  Larceny  to  Take  Natural  Gas  except  as 
Provided,"  was  approved.     (1913  Session  Laws,  p.  439.) 

In  a  case  brought  by  the  Oklahoma  Natural  Gas  Company 
against  the  State  of  Oklahoma,  Corporation  Commission,  et  al., 
and  in  another  case  brought  by  the  Okmulgee  Gas  Company  and 
Alko  Oil  &  Gas  Company  v.  J.  E.  Love,  Geo.  A.  Henshaw  et  al., 
both  of  which  are  pending  in'  the  Federal  court,  the  common  pur- 
chaser and  ratable  production  provisions  of  all  the  acts  are 
involved,  and  in  the  latter  case  the  Corporation  Commission  has 
been  temporarily  enjoined  from  enforcing  the  common  purcliaser 
provisions  of  all  the  acts,  and  likewise  the  ratable  production 
provisions  of  the  acts.  But  this  injunction  runs  only  in  favor 
of  the  Okmulgee  Gas  Company  and  the  Alko  Oil  &  Gas  Company 
and  is  as  indicated  only  a  temporary  order. 

In  view  of  the  fact  that  the  Commission  discussed  the  theoiy 
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.  axd  validity,  of  the  conservation  laws  in  general,  in  the  Healdton 
matter  (cause  2287,.  order  No.  920)  it. is  not  considered  necee- 
saiy.to  enter  into  a  general  discussion  of  the  law  at  this  time. 

In  th^  pending  cases, referred  to,  briefs  have  been  filed  on 
behalf  of  the  State  and  the  Corporation  Commission  by  the  Attor- 
ney Qener^l,  et  al.,  of  Oklahoma  City,  by  Leahy  &  McDonald  of 
Pawhuska,  by  Dale  &  Beirer  of  Guthrie,  and  by  .Wm.  M*  Mat- 
thews of  Okmulgee.  In  these  briefs  all  of  the*  gas  acts  are 
thoroughly  discussed  and  authorities  are  cited  as  follows: 

By  the  Attorney  General  and  others :  Beale  &  Wyman,  cases 
on  Public  Service  Companies;  Allnutt  v.  Inglis  (1810;  K.  B.) 
12  East,  527,  11  Revised  Eep.  482;  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  People  v.  Budd,  117  N.  Y.  1,  5  L.R.A.  569, 15 
Am.  St.  Rep.  460,  22  K  E.  670,  affirming  143  U.  S.  547,  36  L. 
ed.  256,  4  Inters.  Com.  Eep.  45,  12  Sup,  Ct  Rep.  468;  Hale, 
De  Portibus  Maris;  Interstate  Commerce  Commission  v.  Dela- 
ware, L.  &  W.  R.  Co.  220  U.  S.  235,  55  L.  ed,  448,  31  Sup.  Ct. 
Rep.  392;  Pipe  Line  Cases  (United  States  v.  Ohio  Oil  Co.) 
234  XI.  S.  548,  68  L.  ed.  1459,  34  Sup.  Ct.  Rep.  956;  2  Eddy, 
Combination,  §§  1054,  1205 ;  Beale  &  W.  Railroad  Rate  Regu- 
lation, §  66 ;  Noyes,  Intercorporate  Relations,  §  406 ;  Hendnck, 
Power  to  Regulate  Corporations,  p.  325;  Mr.  Justice  Bradley, 
Sinking  Fund  Cases,  99  U.  S.  747,  25  L.  ed.  611 ;  Interstate 
Commerce  Commission  v.  Baltimore  &  0.  R.  Co.  225  U.  S.  326, 
56  L.  ed.  1107,  32  Sup.  Ct.  Rep,  742,  Ann.  Cas.  1914A,  504; 
Lindsley  ▼.  Natural  Carbonic  Gas  Co.  220  U.  S.  61,  55  L.  ed. 
369,  31  Sup.  Ct.  Rep.  387,  Ann.  Cas-  1912C,  160 ;  Ohio  Oil  Co. 
V.  Indiana,  177  TJ.  8. 190,  44  L.  ed,  729,  20  Sup.  Ct.  Rep.  576, 
20  Mor,  Min.  Rep.  466;  West  v.  Kansas  Natural  Gas  Co.  221 
U.  S.  251,  66  L.  ed.  724,  85  L.R.A.(N.S.)  1193,  31  Sup.  Ct. 
Rep,  564;  Kolachny  v,  Galbreath,  26  Okla.  772,  38  L.R.A. 
(KS.)  452,  110  Pac.  902;  Brown  v.  Spilman,  155  U.  S.  665, 
39  L.  ed.  304,  15  Sup.  Ct.  Rep.  245 ;  Brown  v.  Vandergrift,  80 
Pa.  142 ;  Westmoreland  &  C.  Natural  Gas  Co.  v.  De  Witt,  130 
Pa.  235,  5  L.R.A.  731,  18  Atl.  724;  Kansas  v.  Colorado,  206 
IT.  S.  46,  51  L.  ed.  956,  27  Sup.  Ct.  Rep.  655;  40  Cyc.  "Waters" 
pp.  606,  815;  White  v.  Farmers'  Highline  Canal  &  Reservoir 
Co.  22  Colo.  191,  31  L.R.A.  828,  43  Pac.  1028;  McCarter  v. 
Hudson  Water  Co.  70  N.  J.  Eq.  695,  14  L.R.A.(N.S.)  197,  68 
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Atl.  489,  affirmed  in  209  U.  S.  349,  52  L.  ed.  828,  28  Sup.  Ct 

Bep.  529,  14  Ann.  Cas.  560;  Heilbron  ▼.  76  Land  &  Water  Oo. 

80  Cal.  189,  22  Pac.  62;  ForbeU  v.  New  York,  164  N.  Y.  522, 

51  L.B.A.  696,  79  Am.  St  Bep.  666,  58  K.  E.  644;  Fidelity 

Title  &  T.  Co.  T.  Kansas  Natural  Gas  Co.  219  Fed.  616;  NoUe 

State  Bank  v.  Haskell,  219  U.  S.  104,  65  L.  ed.  112,  82  L.B.A. 

(N.S.)  1062,  81  Sap.  Ct  Eep.  186,  Ann.  Cas.  1912A,  487; 

Gundling  t.  Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct 

Bep.  633;  Strickley  t.  Highland  Boy  Gold  Min.  Co.  200  U.  S. 

627,  50  L.  ed.  581,  26  Sup.  Ct  Bep.  301,  4  Ann.  Cas.  1174; 

Offield  V.  New  York,  N.  H.  &  H.  B.  Co.  208  U.  S.  372,  51  L.  ed. 

231,  27  Sup.  Ct  Bep.  72;  Clark  v.  Nash,  198  U.  S.  361,  49  L. 

ed.  1085,  25  Sup.  Ct.  Eep.  676,  4  Ann.  Cas.  1171;  Bacon  v. 

Walker,  204  U.  S.  311,  61  L.  ed.  499,  27  Sup.  Ct  E^n.  289; 

United  States  ex  rel.  Atty.  Gen.  v.  Delaware  &  H.-  Co.  213  U.  S. 

366,  53  L.  ed.  836,  29  Sup.  Ct  Bep.  527;  Louisville  &  N.  R 

Co.  V.  Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34  L.B.A.(N.S.) 

671,  31  Sup.  Ct  Bep.  265 ;  Interstate  Commerce  Commission  t. 

Chesapeake  &  O.  B.  Co.  200  IJ.  S.  861,  50  L.  ed.  515,  26  Sup. 

Ct  Bep.  272. 

By  Dale  &  Bierer:    Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  210, 

44  L.  ed.  739,  20  Sup.  Ct  Bep.  676,  20  Mor.  Min.  Bep.  466; 

Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  56  L.  ed.  112,  32 

L.B.A.(N.S.)  1062,  31  Sup.  Ct  Bep.  186,  Ann.  Cas.  1912A, 

487;  Brewster  v.  Lanyon  Zinc  Co.  72  C.  C.  A.  213,  140  Fed. 

801-809;  West  t.  Kansas  Natural  Gas  Co.  221  IJ.  S.  229,  55 

L.  ed.  716,  35  L.RA.(N.S.)  1198,  31  Sup.  Ct  Bep.  564;  Geer 

V.  Connecticut,  161  U.  S.  519-622,  40  L.  ed.  793,  794,  16  Sup. 

Ct  Bep.  600;  Frank  Oil  Co.  v.  Belleview  Gas  &  Oil  Co.  29 

Okla.  719,  43  L.B.A.(N.S.)  487,  119  Pac  260;  Brown  v.  Skil- 

man,  155  TJ.  S.  665,  39  L.  ed.  804,  15  Sup.  Ct  Bep,  245; 

Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  545;  Lousiville 

Gas  Co.  V.  Kentucky  Heating  Co.  132  Ky.  486,  111  S.  W.  374; 

People  V.  New  York  Carbonic  Acid  Gas  Co.  196  N.  Y.  421,  90 

N.  E.  441;  Engel  v.  CMalley,  219  U.  S.  128,  56  L.  ed.  128, 

31  Sup.  Ct  Eep.  190 ;  Purity  Extract  &  Tonic  Co.  v.  Lynch, 

226  U.  S.  192,  57  L.  ed.  184,  33  Sup.  Ct  Eep,  44;  Booth  ▼, 

Illinois,  184  U.  S.  425,  46  L.  ed.  623,  22  Sup,  Ct  Eep.  425; 

New  York  ex  rel.  Silz  v.  Hesterberg,  211  TJ.  S.  31,  53  L.  ed. 
P.U.R.1915B. 
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76,  29  Sup.  Ct  Kep.  10 ;  Standard  Oil  Co.  v-  United  States,  221 
IT.  S.  1,  66  L.  ed.  619,  84  LJR,A.(N.S.)  884,  31  Sup.  Ct.  Rep. 
602,  Ann..Cafl.  1912D,  784;  Weems  S.  B.  Co.  v.  People's  S.  B. 
Oa  214  U.  S.  845,  68  L.  ed.  1024,  29  Sup.  Ct.  Eep.  661,  16 
Ann.  Cas.  1222 ;  Otis  Co.  v.  Ludlow  Mfg.  Co.  201  U.  S.  140, 
60  L.  ed.  696,  26  Sup.  Ct  Rep.  853 ;  Sohmidinger  ▼.  Chicago, 
226  IT.  S.  678,  67  L.  ed.  864,  33  Sup.  Ct  Rep.  182,  Ann.  Cas. 
1914B,  284;  Lindsley  v.  Natural  Carbonic  Gas  Co.  220  U.  S. 
61,  56  L.  ed.  369,  31  Sup.  Ct.  Rep.  387,  Ann.  Cas.  1912C,  160; 
Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.  128  Ind.  666,  12 
L.R.A.  662,  8  Inters.  Com.  Rep.  613,  28  N.  £.  76;  Townsend  v. 
State,  147  Ind.  624,  87  L.R.A.  294,  62  Am.  St  R^.  477,  47  N. 
E.  19;  Southwestern  Oil  Co.  v.  Texas,  217  U.  S.  114,  64  L.  ed. 
688,  80  Sup.  Ct  Rep.  496;  Quong  Wing  v.  Kirkendall,  223 
n.  S.  59,  66  L.  ed.  360,  32  Sup.  Ct  Rep.  192 ;  American  Sugar 
Ref.  Co.  V.  Louisiana,  179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct 
Rep.  43;  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct  Rep.  594;  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157,  57  L.  ed.  164,  33  Sup.  Ct  Rep. 
66;  Selover,  B.  &  Co.  v.  Walsh,  226  U.  S.  112,  57  L.  ed.  146, 
33  Sup.  Ct  Rep.  69;  Toyota  v.  Hawaii,  226  U.  S.  185,  57  L. 
ed.  181,  38  Sup.  Ct.  Rep.  47;  Hoke  v.  United  States,  227  U.  S. 
308,  67  L.  ed.  623,  43  L.B.A.(N.S.)  906,  33  Sup.  Ct  Rep.  281, 
Ann.  Cas.  1913E,  905 ;  Diamond  Glue  Co.  v.  United  States  Glue 
Co.  187  U.  S.  611,  47  L.  ed.  328,  23  Sup.  Ct  Rep.  206. 

By  Leahy  &  MacDonald:  Rev.  Laws,  Anno.  (Okla.)  1910, 
§  1211 ;  Hamilton  Gaslight  &  Coke  Co.  v.  Hamilton,  146  U.  S. 
258,  36  L.  ed.  963,  13  Sup.  Ct  Rep.  90;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77 ;  Louisville  Gas  Co.  v.  Kentucky  Heat- 
ing Co.  117  Ky.  71,  70  L.R.A.  568,  111  Am.  St  Rep.  225,  77 
S.  W.  368,  4  Ann.  Cas.  365;  Manufacturers'  Gas  &  Oil  Co.  v. 
Indiana  Natural  Gas  &  Oil  Co.  165  Ind.  461,  50  L.R.A.  768, 
57  N.  E.  912,  20  Mor.  Min.  Rep.  672;  Jamieson  v.  Indiana 
Natural  Gas  &  Oil  Co.  128  Ind^  555,  12  L.R.A.  662,  3  Inters. 
Com.  Rep.  618,  28  N.  E.  76;  Del  Monte  Min.  ^  MiU.  Ca  ▼. 
Last  Chance  Min.  &  Mill.  Co.  171  U.  S.  65,  43  L.  ed.  72,  18 
Sup.  Ct  Rep.  896,  19  Mor.  Min.  Rep.  370;  Hague  v.  Wheeler, 
167  Pa.  824,  22  L.R.A.  141,  87  Am.  St  Repi  786,  27  AtL  714; 
Ohio  Oil  Co.  V.  Indiana,  177  U.  S.  190,  44  L.  ed.  729,  20  Sup. 
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Ct  Rep.  576,  20  Mor.  Min.  Rep,  466 ;  Weat  v.  Kentucky  Kat- 
aral  Gas  Co.  221  U.  S,  251,  55  L.  ecL  726,  85  L.R.A,(N.S.) 
1193,  31  Sup.  Ct.  Rep.  564;  Pipe  Line  Cases  (United  States  v. 
Ohio  Oil  Co.)  234  U.  S.  548,  58  L.  ed-  1459,  34  Sup.  Ct  Rep. 
956. 

By  William  M.  Matthews: 

The  Carr  gas  bill  and  the  larceny  act  do  not  deprive  com- 
plainants of  their  property  without  due  process  of  law. 

Citations   supporting  above  contention: 

State  V.  Ohio  Oil  Co.  150  Ind.  21,  47  L.R.A.  627,  49  N.  E. 
809;  Lindsley  v.  Natural  Carbonic  Gas  Co.  220  U.  S.  61,  55 
L,  ed.  369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas,  1912C,  160;  West 
V,  Kansas  N^atural  Gas  Co.  221  U.  S.  229,  55  L.  ed.  716,  35 
L.R.A.(N.S.)  1193,  31  Sup.  Ct  Rep.  564;  Frank  Oil  Co.  v. 
Belleview  Gas  &  Oil  Co.  29  Okla.  719,  48  L.RA.(N^.)  487, 
119  Pac.  260. 

The  acts  in  question  are  bat  an  application  of  the  common- 
law  principle  requiring  everyone  to  use  his  own  property  so  as 
not  to  destroy  or  injure  the  property  of  his  neighbor. 

Citations  supporting  above  contention: 

Com.  V.  Tewksbury,  11  Met.  55 ;  Com.  v.  Trent,  117  Ky.  84, 
77  S.  W.  390,  4  Ann.  Cas.  209 ;  People  v.  New  York  Carbonic 
Acid  Gas  Co.  196  K  Y.  421,  90  N.  K  441;  Hague  v.  Wheeler, 
157  Pa.  324,  22  L.R.A.  141,  37  Am.  St  Rep.  736,  27  Atl. 
714;  Katz  v.  Walkinshaw,  141  Cal.  116,  64  L.RA.  236,  99 
Am.  St  Rep.  35,  74  Pac.  766,  70  Pac.  663;  26  Harvard  L. 
Rev.  p.  1. 

The  Carr  gas  bill  and  the  larceny  act  do  not  destroy  com- 
plainant's liberty  of  contract  in  violation  of  the  14th  Amend- 
ment of  the  Federal  Constitution. 

Citations  supporting  above  contention: 

Chicago,  B.  &  Q.  R  Co.  v.  MoGuii^e,  219  IT.  S.  549,  55  L. 
ed.  828,  81  Sup.  Ct  Rep.  269;  Chicago,  B.  &  Q.  R  Co.  v. 
Illinois,  200  U.  S.  561,  50  L.  ed.  696,  26  Sup.  Ot  Rjp.  341,  4 
Ann.  Cas.  1175;  Noble  State  Bank  v.  Haskell,  219  U.  S.  104, 
55  L.  ed.  112,  82  L.R.A.(N.S;)  1062,  81  Sup.  Ct  Rep.  186, 
Ann.  Cas.  1912 A,  487;  Erie  R  Co.  v.  Williams,  283  U.  S. 
685,  68  L.  ed.  1155,  51  L.R.A.(N^.)  1097,  84  Sup.  Ct  Rep. 
761;  Sckmidinger  v.  Chicago,  226  TJ.  S.  676,  67  L.  ed.  364> 
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38  Sup.  Ct.  Eep.  182,  Ann.  Oas.  1914B,  284;  United  States 
V.  Trana-Missonri  Ibreight  Asso.  166  U.  S.  290,  41  L.  ed.  1007, 
17  Sup.  Ct  Eep.  540;  Booth  v.  Illinois,  184  U.  S.  425,  46 
L.  ed.  623,  22  Sup.  Ct.  Eep.  425 ;  Patterson  v.  The  Eudore,  190 
U.  S.  169,  47  L.  ed.  1002,  23  Sup.  Ct  Rep.  821;  Mutual 
Loan  Co.  v.  Martell,  222  U.  S.  225,  56  L.  ed.  176,  32  Sup.  Ct 
Rep.  74,  Ann.  Cas.  1913B,  529;  McLean  v.  Arkansas,  211 
U.  S.  539,  53  L.  ed.  315,  29  Sup.  Ct  Eep.  206. 

The  penalties  provided  for  by  the  Carr  gas  bill  and  the 
larceny  act  do  not  violate  the  14th  Amendment  of  the  Federal 
Constitution  by  depriving  complaiaants  of  the  equal  protection 
of  the  law. 

Citations  supporting  above  contention: 

Southwestern  Oil  Co.  v.  Texas,  217  U»  SL  114,  64  L.  ed.  688, 
30  Sup.  Ct.  Eep.  496;  Wadley  Southern  E.  Co.  v.  Georgia, 
235  U.  S.  651,  69  L.  ed.  405,  P.U.E.1915A,  106,  36  Sup.  Gt 
Eep.  214. 

The  Commission  has  been  advised  that  all  of  the  companies 
handling  gas  to  any  considerable  extent,  as  purchasers  and  dis- 
tributors, have  acknowledged  the  justice  and  wisdom  of  the 
common  purchaser  and  ratable  production  provisions  of  the 
various  acts  referred  to,  and  that  they  intend  to  regulate  their 
transactions  accordingly.  This  understanding,  however,  does 
not  include  the  Okmulgee  Gas  Company  and  the  Alko  Oil  & 
Gas  Company. 

The  Corporation  Commission  pursuant  to  house  bill  No.  395, 
having  held  hearings  and  made  investigations  in  accordance 
with  the  provisions  thereof  in  addition  to  the  general  findings 
above  embodied  herein,  now  makes  the  following  definite  find- 
ings of  fact: 

(1)  The  state  of  Oklahoma  contains  extensive  deposits  of 
natural  gas;  that  the  gas  fields  so  far  discovered  and  developed 
lie  principally  in  the  eastern  part  of  the  state,  disconnected 
fields  being  found  scattered  throughout  that  portion  of  the  state 
formeirly  comprised  by  the  Indian  Territory  and  the  Osage 
Nation. 

(2)  That  the  principal  gas  fields  discovered  in  the  state  are 
the  Bartlesville  field,  Copan  field,  Hogshooter  field,  California 
Creek  field,  Nowata  fields,  CoUinsville-Owassa  field,  AUuwe- 
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Chelsea  fields,  Tulsa  fields,  Muskogee  fields,  Glenn  Pool  field, 
Henryetta  field,  Okmulgee  fields,  Morris  field,  Wheeler-Heald- 
ton  fields,  Ada  field,  Ponca  field,  Poteau  field,  Holdenville  field, 
Bald  Hill  field,  Schulter  field,  Osage  fields,  Cleveland  field  and 
Cushing  field,  and  Blackwell  field. 

(3)  That  in  practically  all  of  the  oil  fields  of  the  state  gas 
exists,  and  that  in  many  fields  operated  primarily  for  oil 
gas  is  found  in  one  or  more  separate  sands  and  also  in  the 
productive  oil  sand. 

(4)  That  many  of  the  fields  above  mentioned,  and  like¥rifle 
other  smaller  fields  not  included  in  the  above  enumeration, 
have  been  completely  exhausted  while  the  entire  remainder  of 
all  gas  fields  in  the  state  so  far  discovered  and  opened  up  have 
been  greatly  depleted;  and  that  the  exhaustion  of  a  part  of  the 
gas  fields  of  the  state  and  the  depletion  of  the  remainder  there- 
of has  been  caused  more  by  waste  than  by  use  or  utilizaticm. 

(5)  That  in  the  past  80  per  cent  of  the  gas  opened  up  in 
this  state  has  gone  to  waste  and  that  at  present  the  daily  waste, 
conservatively  estimated,  is  200,000,000  cubic  feet. 

(6)  That  by  proper  effort  upon  the  part  of  the  owners  and 
operators  of  oil  and  gas  property  in  the  state  the  waste  of  gas 
can  be  largely  prevented. 

(7)  That  unless  competent  means  are  adopted  and  persist- 
ently enforced  to  conserve  the  natural  gas  resources  of  the  state, 
the  same,  so  far  as  discovered  at  present,  will  soon  be  so  great- 
ly depleted  as  to  be  of  little  further  use  or  value. 

(8)  That  in  this  state  many  cities  and  towns  are  connected 
with  pipe  lines  to  the  gas  fields  thereof  and  depend  upon  the 
gas  supply  almost  solely  for  fuel;  that  numerous  and  large  in- 
vestments have  been  made  for  the  utilization  of  gas  in  the  hope 
of  a  continuous  supply  for  years  to  come. 

(9)  That  waste  of  gas  in  this  state  has  been  enormous;  that 
the  Commission  has  no  sufficient  evidence  before  it  upon  which 
to  make  any  estimate  of  the  total  amount  of  gas  wasted  from 
the  discovery  of  gas  therein  up  to  the  present  time,  nor  of  the 
waste  in  any  particular  field,  except  perhaps  the  Cushing  field, 
but  that  in  said  fiald  the  waste  at  present  approximates  200,000,- 
000  cubic  feet  per  day  and  has  reaohed  as  high  as  600,000,000 
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cubic  feet  daily,  and  that  the  total  waste  in  said  field  alone  is 
in  excess  of  200,000,000,000  cubic  feet. 

(10)  That  when  the  great  waste  of  gas  in  the  Glenn  Pool 
field  was  going  on,  competent  authorities,  considering  this  in 
connection  with  waste  in  other  fields  theretofore  discovered  and 
developed,  estimated  the  waste  at  that  time  at  approximately 
250,000,000  cubic  feet  per  day. 

(11)  That  no  real  effort  has  ever  been  made  by  oil  operators 
in  this  state  for  the  conservation  of  the  natural  gas  resources 
thereof,  and  that  the  method  and  means  for  holding  gas  in  place, 
after  the  discovery  thereof,  for  future  use  have  been  inefficient 
and  incompetently  applied. 

(12)  The  Commission  is  of  the  opinion  that  gas  of  a  less 
quantity  than  an  unrestricted  flow  of  2,000,000  cubic  feet  per 
day  (twenty-four  hours)  is  a  commercial  quantity  and  that  all 
gas  sands  should  be  protected. 

Wherefore,  the  premises  considered  and  the  Commission 
being  fully  advised,  it  is  considered,  ordered,  and  adjudged  that 
the  following  rules  and  regulations  be  and  are  hereby  estab- 
lished : 

1.  Natural  gas  shall  not  be  produced  in  the  state  of  Okla- 
homa in  such  manner  and  under  such  conditions  as  to  constitute 
waste.     (§  1,  H.  B.  No.  395.) 

2.  The  term  "waste,"  as  above  used,  in  addition  to  its  ordi- 
nary meaning,  shall  include  (a)  escape  of  natural  gas  in  com- 
mercial quantities  into  the  open  air,  (b)  the  intentional 
drowning  with  water  of  a  gas  stratum  capable  of  producing  gas 
in  commercial  quantities,  (c)  underground  waste,  (d)  the  per- 
mitting of  any  natural  gas  well  to  wastefully  bum,  and  (e) 
the  wasteful  utilization  of  such  gas.     (§  2,  H.  B.  No.  395.) 

3.  Whenever  natural  gas  in  commercial  quantities  or  a  gas 
bearing  stratum  known  to  contain  natural  gas  in  such  quantities 
is  encountered  in  any  well  drilled  for  oil  or  gas  in  this  state, 
such  gas  shall  be  confined  to  its  original  stratum  until  such 
time  as  the  same  can  be  produced  and  utilized  without  waste, 
and  all  such  strata  shall  be  adequately  protected  from  infil- 
trating waters.     (§  3,  H.  B.  No.  395.) 

4.  Any  gas  stratum  showing  a  well-defined  gas  sand  and  pro* 
ducing  gas  shall  be  considered  capable  of  producing  gas  in  com- 
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jnercial  quantities,  and  any  gas  coming  from  such  a  stratum  or 
sand  shall  be  considered  a  commercial  quantity,  and  such 
stratum  or  sand  shall  be  protected  the  same  as  if  it  produced 
gas  in  excess  of  2,000,000  cubic  feet  per  day  of  twenty-four 
hours.     (§  3,  H.  B.  No.  895.) 

5.  Whenever  the  full  production  from  any  common  source  of 
supply  of  natural  gas  in  this  state  is  in  excess  of  the  market 
demands,  then  any  person,  firm,  or  corporation  having  the  right 
to  drill  into  and  produce  gas  from  any  such  common  source  of 
supply  may  take  theiefrom  only  such  proportion  of  the  natural 
gas  that  may  be  marketed  without  waste,  as  the  natural  flow  of 
the  well  or  wells  owned  or  controlled  by  any  such  person,  firm, 
or  corporation  bears  to  the  total  natural  flow  of  such  common 
source  of  supply  having  due  regard  to  the  acreage  drained  by 
each  well,  so  as  to  prevent  any  such  person,  flrm,  or  corporation 
securing  any  unfair  proportion  of  the  gas  therefrom;  provided, 
that  the  Corporation  Commission  may,  by  proper  order,  permit 
the  taking  of  a  greater  amount  whenever  it  shall  deem  such 
taking  reasonable  or  equitable.  (§  4,  H,  B.  No.  395.)  (This 
rule  shall  not  apply  to  parties  heretofore  enjoining  the  Corpora- 
tion Commission  from  enforcing  said  section  and  amendment, 
nor  to  parties  owning  or  operating  lands  or  leases  adjacent  to 
any  oil  or  gas  property  being  operated  by  them.) 

6.  Every  person,  firm,  or  corporation  now  or  hereafter  en- 
gaged in  the  business  of  purchasing  and  selling  natural  gas  in 
this  state  shall  be  a  common  purchaser  thereof,  and  shall  pur- 
chase all  of  the  natural  gas  which  may  be  offered  for  sale,  and 
which  may  reasonably  be  reached  by  its  trunk  lines,  or  gather- 
ing lines,  without  discrimination  in  favor  of  one  producer  as 
against  another,  or  in  favor  of  any  one  source  of  supply  as 
against  another  save  as  authorized  by  the  Corporation  Commis- 
sion after  due  notice  and  hearing;  but  if  any  such  person,  firm, 
or  corporation  shall  be  unable  t6  purchase  all  the  gas  so  offered, 
then  it  shall  purchase  natural  gas  from  each  producer  ratably. 
(§  6,  H.  B.  No.  395.)  (This  rule  shall  not  apply  to  parties 
heretofore  enjoining  the  Corporation  Commission  from  enforc- 
ing said  section  and  amendment,  nor  to  parties  owning  or  oper^ 
ating  lands  or  leases  adjacent  to  any  oil  or  gas  property  being 
operated  by  them.) 
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7.  "So  common  purchaser  shall  discriminate  between  like 
grades  and  pressures  of  natural  gas,  or  in  favor  of  its  own  pro- 
duction, or  of  production  in  which  it  may  be  directly  or  indirect- 
ly interested,  either  in  whole  or  in  part,  but  for  the  purpose  of 
prorating  the  natural  gas  to  be  marketed,  such  production  shall 
be  treated  in  like  manner  as  that  of  any  other  producer  or 
person,  and  shall  be  taken  only  in  the  ratable  proportion  such 
production  bears  to  the  total  production  available  for  market- 
ing. (§  5,  H.  B.  No.  395.)  (This  rule  shall  not  apply  to 
parties  heretofore  enjoining  the  Corporation  Commission  from 
enforcing  said  section,  nor  to  parties  owning  or  operating  lands . 
or  leases  adjacent  to  any  oil  or  gas  property  being  operated  by 
them.) 

8.  All  gas  produced  from  the  deposits  of  this  state  when 
sold  shall  be  measured  by  meter,  and  the  Corporation  Commis- 
sion shall,  upon  notice  and  hearing,  relieve  any  common  pur^ 
chaser  from  purchasing  gas  of  an  inferior  quality  or  grade,  and 
the  Commission  shall  from  time  to  time  make  such  regulations 
for  delivery,  metering,  and  equitable  purchasing  and  taking  as 
oonditions  may  necessitate.     (§  6,  H.  B.  No.  395.) 

9.  The  Corporation  Commission  shall,  as  occasion  arises, 
prescribe  rules  and  regulations  for  the  determination  of  the 
natural  flow  of  any  well  or  wells  in  this  state,  and  shall  regulate 
the  taking  of  natural  gas  from  any  and  all  common  sources  of 
supply  within  the  state  so  as  to  prevent  waste,  protect  the  in- 
terests of  the  public,  and  of  all  those  having  a  right  to  produce 
therefrom,  and  shall  prevent  unreasonable  discrimination  in 
favor  of  any  one  common  source  of  supply  as  against  another. 
(§  4,  H.  B.  No.  396.) 

10.  Before  any  person,  firm,  or  corporation  shall  have, 
possess,  enjoy,  or  exercise  the  right  of  eminent  domain,  right 
of  way,  right  to  locate,  maintain,  construct,  or  operate  pipe 
lines,  fixtures,  or  equipments  belonging  thereto  or  used  in  con- 
nection therewith,  for  the  carrying  or  transportation  of  natural 
gas,  whether  for  hire  or  otherwise,  or  shall  have  the  right  to 
engage  in  the  business  of  purchasing,  piping,  or  transporting 
natural  gas,  as  a  public  service,  or  otherwise,  such  person,  firm, 
or  corporation  shall  file  in  the  office  of  the  Corporation  Com- 
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mission  a  proper  and  explicit  authorized  acceptance  of  the  pro- 
visions of  the  law.     (§  9,  H.  B.  No.  395.) 

11.  All  conservation  agents  of  the  Corporation  C!ommis8ion 
are  directed  to  inquire  into  the  matter  of  the  performance  of 
and  compliance  with  the  foregoing  rule  (No.  10),  and  to  pre- 
vent the  transportation  of  gas  by  any  person,  firm,  or  corpora- 
tion found  not  to  have  complied  with  said  rule,  (§  8,  H.  B. 
No.  395.) 

12.  All  conservation  agents  appointed  by  this  Commission 
shall  co-operate  with  and  invite  the  cooperation  of  the  chief 
mine  inspector  of  this  state,  (§  10  of  H.  B.  No.  895.) 

13.  Before  commencing  to  drill  a  well,  a  separate  slush  pit 
or  sump  hole  shall  be  constructed  by  the  owner,  operator,  or 
contractor  for  the  reception  of  all  pumpings  from  clay  or  soft 
shale  formations,  in  order  to  have  the  same  on  hand  for  the 
making  of  mud-laden  fluid. 

14.  All  dry  or  abandoned  wells,  in  addition  to  being  plugged 
under  the  supervision  of  the  mine  inspector,  shall  be  filled  to 
the  surface  with  mud-laden  fluid  of  maximum  density  under 
supervision  of  the  Corporation  Commission  or  its  conservation 
agent.  Fresh  water,  whether  above  or  below  the  surface,  shall 
be  protected  from  pollution. 

15.  Before  any  well  is  begun  in  any  field  where  it  is  not 
known  that  high  pressure  does  not  exist,  proper  anchorage  shall 
be  laid,  so  that  the  control  casing  head  may  be  used  on  the 
inner  string  of  casing  at  all  times,  and  this  type  of  casing  head 
shall  be  kept  in  constant  use  unless  it  is  known  from  previous 
experience  and  operations  on  wells  adjacent  to  the  one  being 
drilled  that  high  pressure  does  not  exist  or  will  not  be  en- 
countered therein. 

16.  No  well  shall  be  permitted  to  produce  both  oil  and  gas 
from  different  strata  unless  it  be  in  such  manner  as  to  prevent 
waste  of  any  character  to  either  product  Therefore,  if  a 
stratum  should  be  encountered  bearing  gas,  and  the  owner, 
operator,  or  contractor  should  go  deeper  in  search  for  other  gas 
or  oil  bearing  sands,  the  stratum  first  penetrated,  and  likewise 
each  and  every  sand  in  turn,  shall  be  closed  separately,  and  if 
it  is  not  wanted  for  immediate  use,  it  shall  be  securely  shut  in 
so  as  to  prevent  waste,  either  open  or  undergroimd. 
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17,  No  well  shall  be  drilled  through  or  below  any  oil,  gas,  or 
water  stratum  without  sealing  off  such  stratum  or  the  contents 
thereof,  after  passing  through  the  sand,  either  by  the  mud-laden 
fluid  process  or  by  casing  and  packers,  regardless  of  volume 
or  thickness  of  sand. 

18.  No  gas  sand  or  stratum  upon  being  penetrated  shall  be 
drilled  or  left  open  more  than  three  days  without  the  application 
of  mud-laden  fluid  to  prevent  the  escape  of  gas  while  further 
drilling  in  or  through  such  sand  or  stratum.  (§  8  (d)  H.  B. 
No.  395.) 

10.  No  gas  found  in  the  upper  part  of  a  level  or  sand  which 
can  be  separated  from  the  oil  in  the  lower  part  of  the  same  sand 
or  in  a  lower  or  different  sand  shall  be  allowed  or  used  to  flow 
oil  to  the  surface;  and  all  gas,  so  far  as  it  is  possible  to  do  so, 
shall  be  separated  from  the  oil  and  securely  protected. 

20.  Where  oil  and  gas  are  found  in  the  same  stratum,  and 
it  is  impossible  to  separate  the  one  from  the  other,  the  operator 
shall,  upon  being  so  ordered  by  the  Corporation  Commission, 
install  a  separating  device  of  approved  type,  which  shall  be  kept 
in  place  and  used  as  long  as  necessity  therefor  exists,  and  after 
being  installed  such  device  shall  not  be  removed  nor  the  use 
thereof  discontinued  without  the  consent  of  the  Corporation 
Commission. 

21.  No  gas  well  shall  be  permitted  to  produce  gas  from 
different  levels,  sands,  or  strata  at  the  same  time  through  the 
same  string  of  casing  (§  3,  H.  B.  395),  and  when  gas  upon 
being  found  is  not  needed  for  immediate  use,  the  same  shall  be 
confined  in  its  original  stratum  until  such  time  as  the  same  can 
be  produced  and  utilized  without  waste  (§  3,  H.  B.  No.  395), 
and,  in  confining  gas  to  its  original  place,  the  mud-laden  fluid 
process  shall  be  used  unless  the  character  of  the  formation  in- 
volved is  sufficiently  ascertained  and  understood  to  know  that 
the  casing  and  packer  method  with  Braden-head  attachment  can 
be  safely  applied  and  competently  used,  and  in  the  use  of  the 
casing,  packing,  and  Braden-head  method,  separate  strings  of 
casing  shall  be  run  to  each  sand,  and  the  application  of  the  latter 
method  in  preference  to  the  former  shall  not  be  made  without 
notice  to  and  consent  of  the  Corporation  Commission. 

22.  The  future  installation  of  vacuum  pumps  or  other  devices 
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for  the  purpose  of  putting  a  vacuum  on  any  gas  or  oil  bearing 
stratum  is  prohibited,  provided  that  any  operator  desiring  to 
install  such  apparatus  may,  upon  notice  to  adjacent  lease  own- 
ers  or  operators,  apply  to  the  Conmiission  for  permission;  and 
in  the  matter  of  vacuum  pumps  heretofore  installed,  the  use  of 
same  is  authorized  unless  specially  discontinued  by  order  of  the 
Commission  upon  notice  and  hearing. 

23.  No  outside  casing  from  any  oil  or  gas  well  in  an  unex- 
hausted gas  field  shall  be  pulled  without  first  flooding  the  well 
with  mud-laden  fluid  behind  the  inside  string  of  casing,  after  un- 
seating the  casing,  and  as  casing  is  withdrawn,  well  shall  be 
kept  full  to  top  with  said  mud-laden  fluid  and  same  shall  be 
left  in  the  hole. 

24r.  When  necessary  (or  in  any  event  when  ordered  by  the 
Corporation  Commission)  to  seal  off  any  oil,  gas,  or  water  sand, 
casing  shall  be  seated  in  mud-laden  fluid;  and  concerning  wells 
already  drilled,  the  operator  shall,  upon  the  order  of  the  Cor- 
poration Commission,  raise  any  string  or  strings  of  casing  and 
reseat  them  in  mud-laden  fluid  when  it  is  thought  advisable  to 
do  so  in  order  to  avoid  existing  underground  waste,  pollution, 
or  infiltration. 

25.  The  owner  or  operator  shall,  upon  the  completion  of  any 
well,  file  with  the  Corporation  Commission  a  complete  record 
or  log  of  the  same,  duly  signed  and  sworn  to,  upon  blanks  to 
be  furnished  by  the  Commission  upon  application;  and  upon 
plugging  any  well  for  any  cause  whatsoever,  a  complete  record 
of  the  plugging  thereof  shall  be  made  out  and  duly  verified  on 
blanks  to  be  furnished  by  the  Commission. 

26.  All  oil  and  gas  operators  shall,  between  the  first  and  10th 
day  of  each  calendar  month,  take  a  gauge  of  the  volume  and  rock 
pressure  of  all  wells  producing  natural  gas,  and  shall  forthwith 
report  to  the  Corporation  Commission  on  gauge  blanks  fur- 
nished by  the  Commission. 

27.  When  the  gas  from  any  well  is  being  used,  the  flow  or 
production  thereof  shall  be  restrained  to  25  per  cent  of  the 
potential  capacity  of  the  same;  that  is  to  say,  in  any  day 
(twenty-four  hours)  the  well  shall  not  be  permitted  to  flow  or 
produce  more  than  one  fourth  of  the  potential  capacity  thereof 
as  shown  by  the  last  monthly  gauge. 
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S8*  All  conservation  agents  of  the  Commission  shall  assist 
in  the  enforcement  of  these  rules^  and  shall  immediately  notify 
the  Commission  upon  observance  of  any  infraction  thereof. 

This  order  to  be  in  full  force  and  effect  on  and  after  Septem- 
ber 1,  1915. 

Corporation  Commission,  J.  E.  Love,  Chairman,  W.  D. 
Humphrey,  Commissioner,  Qeo.  A.  Henshaw,  Conmaissioner. 


ARIZONA  CORPORATION  OOMMISSION. 

IN  EE  DOUGLAS  GAS  COSPORATION.      * 
[Docket  No.  166.] 

Bates  —  €^€is  —  MnnicipeU  power  to  fix  in  franchise, 

1.  A  stipulation  in  a  municipal  franchise  limiting  the  price  to  be 
charged  for  gas  furnished  to  private  consumers  is  invalid  in  the  ab- 
sence of  express  authority  empowering  the  municipality  to  regulate 
rates. 

Bates  ^  Gas  ^Minimum  hills  ^^  Municipal  franchise. 

2.  A  minimum  monthly  charge  of  75  cents  for  small  consumers  of 
gas  was  authorized  by  the  Commission  notwithstanding  a  municipal 
franchise  provided  that  a  uniform  charge  for  gas  not  to  exceed  $1.50 
per  thousand  feet  should  be  made  and  that  a  minimum  charge  of  75 
cents  may  bring  about  a  different  rate  to  small  consumers,  it  appearing 
that  municipal  corporations  were  not  authorized  to  regulate  rates  of 
public  service  corporations. 

[September  23,  1015.] 

Application  of  the  Douglas  Gas  Corporation  for  an  order 
authorizing  it  to  make  and  collect  a  minimum  monthly  charge  of 
$1  from  consumers  of  gas  using  less  than  667  cubic  feet  per 
month ;  order  authorizing  a  minimum  monthly  charge  of  75  cents 
iroxa  all  consumers  using  less  gas  than,  at  its  regular  rate, 
would  yield  to  the  company  that  amount. 

Appearances:  Cass  &  Sames  for  petitioner;  D.  A.  Eichard- 
son  for  city  of  Douglas. 

Cole,  Conmiissioner :  This  action  is  brought  by  petition  of 
the  Douglas  Gas  Corporation,  alleging  in  substance  that  it  is, 
and  has  been  for  more  than  seven  years,  engaged  in  the  manu- 
facture and  sale  of  gas  for  illuminating  and  fuel  purposes  to 
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residents  of  the  city  of  Douglas ;  that  ever  since  it  commenced  to 
do  business  as  af  oresaid^  it  has  sold  its  gas  to  its  consumers  at 
the  rate  of  $1.50  per  thousand  cubic  feet;  that  many  of  its 
consumers  use  a  very  small  quantity  of  such  commodity,  and  in 
some  cases,  no  gas  at  all  is  used ;  that  the  petitioner  is  compelled 
to  install,  keep  in  repair  the  meters,  and  be  at  all  times  in  readi- 
ness to  serve  such  consumers  of  gas,  and  that  the  same  meter 
readings,  bookkeeping,  billing,  and  collection  expenses  apply  to 
those  using  such  small  quantity  of  gas  as  apply  to  the  heavy 
users  thereof. 

Petitioner  prays  for  an  order  authorizing  it  to  charge  a  mini- 
mum monthly  bill  of  $1  from  all  consumers  using  less  gas  dur- 
ing the  month  than  would,  at  the  rate  of  $1.50  per  thousand  cubic 
feet,  yield  to  the  petitioner  the  sum  of  $1,  to  which  petition  the 
city  of  Douglas,  through  its  council,  answers,  alleging  that  peti- 
tioner is  operating  under  and  by  virtue  of  a  franchise  granted 
by  said  city,  which  provides  that  a  uniform  charge  for  gas,  not 
to  exceed. $1.50  per  thousand  cubic  feet,  may  be  made;  that  to 
grant  said  application  may  bring  about  a  different  rate  to  small 
consumers,  and  in  some  cases  may  result  in  a  charge  in  excess 
of  $1.50  per  thousand  cubic  feet,  which  would  be  in  violation 
of  the  terms  of  said  franchise. 

The  issues  having  been  thus  joined,  the  case  came  on  legally 
for  hearing  before  the  Commission,  after  which  briefs  were  filed. 
The  Commission  finds  the  facts  to  be  as  follows: 

1.  On  October  3,  1905,  a  franchise  was  granted  by  the  city 
of  Douglas  to  H.  W.  Hamaker  and  others,  authorizing  them  to 
construct  and  operate  gasworks,  lay  gas  pipes  in  the  streets  and 
alleys  of  said  city. 

2.  That  the  franchise  above  mentioned  was  duly  assigned  to 
the  Douglas  Gas  Corporation,  which  constructed  such  gas  plant, 
and  has  been,  since  1906,  engaged  in  the  manufacture  and  sale 
of  gas  to  the  residents  of  the  city  of  Douglas,  imder  the  provisions 
thereof. 

3.  That  §  3  of  said  franchise  provides  as  follows : 

^There  shall  be  a  uniform  charge  per  thousand  feet  of  gas, 
which  charge  shall  not  exceed  the  sum  of  $1.50  per  thousand  feet 
The  amount  of  gas  shall  be  determined  by  the  use  of  gas  meters 
or  some  other  proper  and  equitable  method  of  measuring  gas.'' 
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Digitized  by  VjOOQIC 


m  RE  BOUGLAS  GAS  CaRP.  1065 

4.  Douglas  Gas  Corporation  has  never  charged  in  excess  of 
such  rates,  and  has  exacted  no  minimtun  monthly  bill  from  those 
customers  using  no  gas,  or  a  small  amount  thereof. 

[1]  The  Commission  has  been  very  cautious  in  this  case  to 
ascertain  the  equities  in  the  premises,  to  the  end  that  no  order 
should  be  made  that  would  abrogate,  or  tend  to  abrogate,  a  lawful 
contract. 

Docket  No.  125,  Tempe  v.  Mountain  States  TelepL  &  Teleg. 
Co.  P.U.R.1915D,  716,  was  a  case  in  which,  by  franchise,  the  in- 
corporated town  of  Tempe  attempted  to  specify  the  rate  to  be 
charged  for  telephones  within  its  corporate  limits.  The  franchise 
in  that  case  also  stipulated  that  a  certain  number  of  free  tele- 
phones should  be  installed  for  the  use  of  certain  officers  in  said 
town.  This  Conmiission,  in  passing  upon  the  legality  of  the 
provisions  of  said  franchise  regulating  and  specifying  the  rates 
to  be  charged,  said :  "We  find  that  no  such  power  as  would  be 
necessary  to  regulate  the  rates  of  such  service  corporations  within 
its  borders  was  ever  delegated  by  tha  legislature  of  the  territory 
of  Arizona  to  the  town  of  Tempe.^' 

The  same  rule  will  apply  in  this  case.  The  legislature  of  the 
state  or  territory  is  vested  with  power  to  r^ulate  the  rates  of 
public  service  corporations,  unless  that  power  is  delegated  to  some 
other  department  of  the  state  government.  The  franchise  au- 
thorizing the  construction  and  operation  of  the  gas  plant  owned 
by  petitioner  was  granted  by  the  city  of  Douglas  while  Arizona 
was  under  a  territorial  form  of  government.  At  that  time  the 
power  to  regulate  rates  of  public  service  corporations  was  vested 
in  the  territorial  legislature.  We  ^re  unable  to  find  in  any  act 
of  said  legislature  where  this  power  was  ever  delegated  to  the  • 
city  councU  of  the  city  of  Douglas.  It  therefore  follows  that  any  / 
attempt  by  the  city  of  Douglas  to  regulate  the  rates  of  public 
service  corporations  within  its  limits  was  without  authority  of 
law. 

[2]  The  necessity  of  charging  a  reasonable  minimum  monthly 
bill  to  consumers  who  use  little  or  no  gas  or  electricity  in  any 
one  month  is  recognized  generally  by  regulatory  Commissions 
throughout  the  country.  In  the  case  of  Meek  v.  Consumers' 
Electric  Light  &  P.  Co.  P.U.E.1915A,  981,  the  Missouri  Public 
Service  Commission  said:     "It,  however,  appears  to  the  Com- 
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mission  as  reasonable  to  allow  defendant  to  charge  a.  reasonable 
minimum  monthly  bill  to  consumers  who  nse  little  or  no  elee- 
tricity  in  any  one  month,  otherwise,  the  other  consumers  would 
have  to  pay  the  cost  of  serving  the  minimum  consumers.  Such 
a  minimum  monthly  bill  should  be  reasonable  and  uniformly 
applied  to  the  consumers  of  the  several  classes,  and  should  be 
based  on  the  average  cost  of  serving  the  consumers  paying  the 
minimum  bilL^* 

The  Wisconsin  Eailroad  Commission,  in  Re  Ladysmith  Ligh^ 
ing  Co.  P.IJ.B.1915A,  1065,  speaking  along  the  same  lines,  said: 
^^The  minimum  charge  covers  certain  items  in  the  operating  ex- 
pense of  the  plants,  which  bear  little  or  no  relation  to  the  current 
sold.  Such  expenses  vary  with  the  number  of  consumers, 
since  they  are  incurred  through  the  customer  being  connected 
with  the  plant,  and  specific  expenses  being  incurred  on  his  ac- 
count. The  expense  of  reading  meters,  maintaining  meters,  de- 
livering bills,  and  carrying  the  customers'  accounts,  are  expenses 
which  fall  in  this  category./  When  no  minimum  charge  is  made, 
the  company  incurs  expenses  for  those  customers  who  pay  little 
or  nothing  to  the  company,  and  when  such  costs  are  not  borne 
by  the  consumers  for  whom  they  are  incurred,  they  invariably  are 
saddled  upon  other  consumers,  and  are,  therefore,  in  a  sense  dis- 
criminatory.*' 

The  city  of  Douglas  contends,  however,  in  its  brief  that  the 
petitioner  should  only  be  entitled  to  earn  a  reasonable  and  fair 
rate  of  return  upon  its  investment,  and  if  this  application  is 
granted,  the  earnings  of  the  company  would  be  increased,  and 
should  result  in  a  corresponding  reduction  to  other  consumers. 
This  contention  is  true  if  the  revenues  of  the  company  are  suf- 
ficient to  yield  a  fair  and  reasonable  rate  of  return.  The  Com- 
mission, in  this  case,  has  not  placed  a  vahie  upon  the  properties 
used  and  useful  of  the  Douglas  Gas  Corporation,  nor  made  a 
study  of  its  operating  expenses  and  revenues,  and  until  this  has 
been  done,  it  cannot  pass  upon  the  reasonableness  of  the  rates 
charged  to  the  consumers  in  the  city  of  Douglas.  We  are  of  the 
opinion,  however,  that  the  petitioner  should  be  permitted  to 
charge  a  reasonable  minimum  monthly  bill  from  all  customers 
consuming  a  small  quantity  of  gas.     We  are  of  the  opinion, 

however,  that  under  the  conditions  that  exist  in  Douglas,  75  cents 
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would  be  a  reasonable  monthly  minimum  bill,  and  that  this  mini- 
mum should  continue  until  such  time  as  the  Commission  may, 
upon  complaint  or  otherwise^  place  a  value  upon  the  properties 
of  petitioner  and  adjust  the  rates  charged  to  its  consumers  in 
the  city  of  Douglas. 

It  is  therefore  ordered  that  the  Douglas  Gas  Corporation  be, 
and  the  same  is  hereby,  permitted  to  charge  and  collect  the  sum 
of  75  cents  as  a  minimum  monthly  bill  from  all  customers  using 
less  gas  than,  at  its  regular  rate,  would  yield  to  the  company  that 
amount 

By  order  of  the  Arizona  Corporation  Commission^ 

Note.^ — Rates  for  gas. 

In  Ee  TTnion  Heat,  Light  &  P.  Co.  No.  1098,  May  7,  1915,  the 
Indiana  Public  Service  Commission  found  that  a  rate  of  56  cents 
per  thousand  cubic  feet  for  natural  gas  furnished  at  Union  City 
was  inadequate  and  insufficient,  and  established  a  rate  of  75  cents 
per  thousand  or  fractional  part  thereof  for  the  first  5,000  cubic  feet 
of  gas,  with  a  minimum  charge  therefor  of  $1,  55  cents  per  thousand 
for  the  next  3,000  feet  of  gas,  and  40  cents  per  thousand  for  all  over 
8,000  cubic  feet  of  gas,  effective  June  1,  1915. 

In  Re  Citizens'  Gas  &  Oil  Min.  Co.  No.  1398,  April  9, 1915,  the  In- 
diana  Public  Service  Commission  approved  the  following  rates  for 
natural  or  artificial  gas  to  be  furnished  to  patrons  in  the  city  of 
Portland  and  adjacent  thereto;  $1  for  the  first  1,000  cubic  feet  of 
gas  or  fractional  part  thereof  supplied  to  one  consumer  in  any 
month,  and  10  cents  for  each  100  cubic  feet  in  excess  of  the  first 
1,000  cubic  feet,  effective  September  1,  1915. 

In  Sirard  v.  Pacific  Gas  &  Electric  Co.  Case  No.  544,  Decision 
No.  2460,  Jxme  7,  1915,  the  California  Railroad  Commission  found 
that  the  following  rate  charged  for  artificial  gas  in  the  city  of  San 
Rafael  and  neighboring  towns  was  reasonable:  For  the  first  5,000 
cubic  feet  per  month  $1.50  per  thousand  cubic  feet;  for  the  next 
5,000  cubic  feet  per  month  $1  for  1,000  cubic  feet;  for  all  over 
10,000  cubic  feet  per  month  80  cents  per  thousand  cubic  feet, 
minimum  50  cents  per  month  per  meter. 

In  Re  Seashore  Gas  Co.  June  8,  1915,  the  New  Jersey  Board  of 
Public  Utility  Commissioners  found  that  $1.50  a  thousand  cubic 
feet  was  a  reasonable  price  for  gas  at  Sea  Isle  City. 
P.U.IL1916K 
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THE  STOCK  TICKER  CASE. 

[P.  S.  C.  1084.] 

Public  utilities  —  Stocic  ticker  quotations  —  Public  service. 

1.  Telegraph  companies  which  buy  from  the  New  York  Stock  Ex« 
change  the  right  to  furnish  stock  quotations  by  ticker  sendee  or 
otherwise  at  retail  to  subscribers  in  a  city,  which  serrioe  cannot  be 
furnished  without  the  special  privilege  of  using  the  public  ways  for  the 
lines  and  cables  essential  therefor  are  engaged  in  furnishing  and  ren- 
dering a  service  for  public  use,  and  are  subject  to  the  jurisdiction  of 
the  Public  Service  Commission  under  {  2,  chap.  784,  of  the  Massa- 
chusetts Acts  of  1013. 

DiBcrifnination^**TicTcer''    service  ^  Effect   of   contract   giving   ea> 
change  right  to  approve  subscribers, 

2.  The  mere  fact  that  a  contract  by  which  telephone  companies 
buy  from  the  New  York  Stock  Exchange  the  right  to  furnish  stock 
quotations  at  retail  to  subscribers  in  a  city  contains  a  provision  ^v- 
ing  the  exchange  the  right  of  approval  of  applicants  for  such  service, 
in  order  to  prevent  an  improper  and  imlawful  use  thereof,  does  not, 
in  the  absence  of  evidence  of  such  unlawful  purpose,  justify  the  com- 
panies in  refusing  service  to  one  who  has  failed  to  obtain  the  approval 
of  the  exchange. 

Evidence  ^  Presumption  of  good  faith  ~^  Denial  of  stock  quotation 
service, 

3.  A  petition  for  stock  quotation  service  from  telegraph  companies 
by  one  who  has  been  refused  such  service  because  the  New  York  Stock 
Exchange  has  not  approved  his  application  to  the  telegraph  companies 
therefor  under  the  terms  of  a  contract  between  the  companies  and  the 
exchange  reserving  sucli  right  of  approval  to  the  latter,  in  order  to 
prevent  the  unlawful  or  improper  use  of  quotations,  will  not,  in  the 
absence  of  evidence  that  the  quotations  are  desired  for  an  unlawful  pur- 
pose, be  denied  on  the  mere  assumption  that  the  exchange  in  disap- 
proving such  application  acted  in  good  faith. 

Service -^  Telegraph  ^  Stock    quotations  ^-^  Jurisdiction    of    OommiS' 
sion» 

4.  Jurisdiction  of  the  Massachusetts  Public  Service  Commission 
over  a  proceeding  to  compel  telegraph  companies  to  furnish  stock  quo- 
tations from  the  New  York  Stock  Exchange  to  an  applicant  therefor 
cannot  be  denied  on  the  theory  that  the  subject-matter  of  the  petition 
is  within  the  sole  jurisdiction  of  the  Interstate  Commerce  Commission 
under  the  acts  of  Congress,  since  the  jurisdiction  of  Congress  ceases 
when  the  quotations  are  delivered  in  the  offices  of  the  telegraph  com- 
pany in  Massachusetts. 

Commerce  —  Interstate  —  Stock  quotations  —  Jurisdiction    of    state 
Com^missions, 

5.  In  the  absence  of  any  specific  action  by  Congress  or  the  Inter- 
P.U.R.1015E. 
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•tate  Commerce  Commisaion,  the  MassachuBetts  Public  Service  Com> 
mission  has  at  least  concurrent  power  to  remove  discrimination  in 
stock  quotation  service  by  telegraph  companies,  assuming  that  such 
service  constitutes  interstate  commerce. 
Discrimination^ Stock  quotation  service -^ Vuty  of  companies. 

6.  Telegraph  companies  furnishing  or  supplying  to  any  customer 
in  Boston  the  quotations  of  the  New  York  Stock  Exchange  by  means 
of  ticker  or  "stock  telegraph  system"  must  furnish  or  supply  them 
without  unjust  and  unreasonable  discrimination  to  all  customers  with- 
in the  district  or  districts  supplied  by  their  respective  services  who  will 
comply  with  all  lawful  regulations  connected  with  such  service,  and 
who  desire  such  quotations  for  lawful  and  proper  use. 

[September  7,  1915.] 

Petition  by  Calvin  H.  Foster  oonceming  inability  to  obtain 
ticker  service  from  the  Gold  &  Stock  Telegraph  Company  and  the 
United  Telegram  Company ;  refusal  to  furnish  such  service  held 
an  unjust  and  unlawful  discrimination  and  ordered  removed. 

Appearances:  P,  H.  Kelley  and  J.  L.  McLean  for  Calvin  HL 
Foster ;  Arthur  Lord  for  the  Western  Union  Telegraph  Company, 
lessee  of  the  Gold  &  Stock  Telegraph  Company;  C.  F.  Parker 
for  the  United  Telegram  Company. 

By  the  Commission:  This  petition  was  filed  on  March  4, 
1915.  The  petitioner  asks  the  Commission  to  order  the  respond- 
ents, one  or  both  of  them,  to  install  a  "ticker'^  or  "tickers"  in 
his  office  in  Boston  and  to  furnish  him  with  the  continuous  quota- 
tions of  the  New  York  Stock  Exchange  in  the  same  manner  and 
for  the  same  price  as  the  respondents  furnish  them  to  others.  A 
public  hearing  was  held  on  April  21,  1915. 

The  respondents  filed  separate  answers  (the  Western  Union 
Telegraph  Company,  as  lessee,  answering  for  the  Gold  &  Stock 
Telegraph  Company),  and  both  ask  that  the  petition  be  dis- 
missed for  the  reasons, — 

First,  that  the  Commission  is  without  jurisdiction  over  the 
subject-matter  of  the  petition,  the  same  being  within  the -sole 
jurisdiction  of  the  Interstate  Conmaerce  Commission  under  the 
acts  of  Congress. 

Second,  that  the  respondents  have  no  legal  right  to  deliver  the 
quotations  desired  to  persons  other  than  those  approved  by  the 
New  York  Stock  Exchange,  as  provided  in  the  contract  which 
each  of  the  respondents  has  with  said  exchange. 
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In  his  petition  Mr.  Foster  alleges  that  he  has  been  engaged 
continuously  in  the  stock  brokerage  business  in  Boston  for  about 
twenty-five  years ;  that  during  all  that  time  until  the  latter  part 
of  December,  1914,  he  had  tickers  furnishing  him  with  the  quo- 
tations of  both  the  New  York  and  the  Boston  stock  exchanges; 
that  in  December,  1914,  the  tickers  furnishing  the  New  York 
quotations  were  removed ;  that  he  has  been  unable  since  then  to 
secure  this  service;  that  the  respondents  have  stated  that  they 
will  not  furnish  the  service  unless  the  application  is  approved  by 
the  committee  on  quotations  of  the  New  York  Stock  Exchange; 
that  he  has  appeared  before  said  committee  in  New  York  on  two 
separate  occasions  and  has  given  full  particulars  in  regard  to  his 
business,  answering  every  question  asked;  that,  so  far  as  he 
knows,  said  committee  has  not  yet  taken  action  on  his  applica* 
tions ;  that  he  has  been  an  approved  correspondent  of  a  member 
of  the  New  York  Consolidated  Stock  Exchange  since  the  year 
1907  and  is  now  a  member  of  that  exchange;  that,  in  conducting 
his  business,  he  has  always  complied  with  the  laws  of  this  com- 
monwealth; that  he  does  not  desire  the  quotations  and  service 
for  any  unlawful  or  improper  use,  but  for  use  in  his  legitimate 
brokerage  business  in  Boston;  and  that  his  business  will  suffer 
irreparable  damage  if  he  is  unable  to  procure  them. 

These  allegations  were  not  denied  by  the  respondents.  They 
stated,  however,  that  the  New  York  Stock  Exchange  had  noti- 
fied them  that  the  petitioner's  applications  had  been  disapproved, 
but  did  not  furnish  the  Commission  with  the  reason  or  reasons 
for  such  disapproval.  It  appears  that  the  petitioner's  office  is 
within  the  district  supplied  by  the  respondents  with  said  quota- 
tions and  service,  and  that  he  is  ready  and  willing  to  pay  the 
same  price  that  other  patrons  of  the  respondents  pay,  and  to 
comply  with  all  reasonable  rules  and  regulations  applying 
thereto.  It  does  not  appear  that  the  respondents,  or  either  of 
them,  have  questioned  the  right  of  the  New  York  Stock  Ex- 
change to  disapprove  the  petitioner's  applications  without  stating 
the  reason  or  reasons  therefor.  Nor  does  it  appear  whether  or 
not  said  exchange  was  notified  by  the  respondents,  or  either  of 
them,  of  this  proceeding.  The  exchange  was  not  represented  at 
the  hearing. 

[1]  The  Conmiission's  jurisdiction  over  the  subject-matter  of 
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the  petition,  if  any  it  has,  is  under  §  2,  chapter  784,  of  the  Acts 
of  1913,  which  reads,  in  part,  as  follows: — 

^^The  Oommission  shall,  so  far  as  may  be  necessary  for  the 
purpose  of  carrying  out  the  provisions  of  this  or  any  other  act, 
have  general  supervision  and  regulation  of,  and  jurisdiction  and 
control  over,  the  following  services,  when  furnished  or  rendered 
for  public  use  within  the  commonwealth,  and  all  persons,  firms, 
corporations,  associations,  and  joint  stock  associations  or  com- 
panies, hereinafter  in  this  act  collectively  called  common  carriers 
and  severally  called  a  coimnon  carrier,  furnishing  or  rendering 
any  such  service  or  services.    •    «    • 

''The  transmission  of  intelligence  within  the  commonwealth  by 
electricity,  by  means  of  telephone  lines  or  telegraph  lines  or  any 
other  method  or  system  of  communication,  including  the  opera- 
tion of  all  conveniences,  appliances,  instrumentalities,  or  equip- 
ment utilized  in  connection  therewith  or  appertaining  thereto." 

Both  of  the  respondents  are  foreign  corporations.  The  Qold 
&  Stock  Telegraph  Company  was  organized  in  August,  1867, 
under  the  laws  of  the  state  of  New  York,  for  the  purpose  "of 
constructing,  using,  maintaining,  owning,  and  operating  tele- 
graph lines."  Its  business  is  the  establishment  and  operation 
of  plants,  or  what  are  generally  known  as  "stock  telegraph  sys- 
tems," in  various  communities,  both  within  and  without  the 
state  of  ITew  York,  for  the  transmission  and  the  selling  and 
furnishing  of  stock  quotations  and  other  market  news.  The 
United  Telegram  Company  was  organized  in  1890  under  the 
laws  of  the  state  of  New  Jersey.  The  objects  for  which  it  was 
formed  are  "to  receive  and  distribute  stock  market  and  other 
quotations  and  news  reports  of  various  kinds,  and  the  perform- 
ance of  a  general  district  messenger  service,  all  of  which  is  to  be 
carried  on  out  of  this  state  (New  Jersey)."  The  principal  office 
or  place  of  business  out  of  New  Jersey  is  given  in  the  certificate 
of  incorporation  as  "the  city  of  Boston,  Suffolk  county,  com- 
monwealth of  Massachusetts."  Both  of  the  respondents  have 
established  "stock  telegraph  systems"  in  Boston  for  the  trans- 
mission of,  and  have  carried  on  in  Boston  the  business  of  selling 
and  furnishing,  stock  market  and  other  market  quotations. 

Each  of  the  respondents  has  a  main  office  where  there  are 
certain  electrical  appliances  with  a  keyboard  attachment    These 
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appliances  are  connected  by  a  system  of  wires  and  cables,  run- 
ning under  and  across  the  public  ways  of  the  city,  with  the 
"ticker"  instruments  in  the  offices  of  the  patrons.  The  quota- 
tions to  be  distributed  are  delivered  into  the  main  office,  and 
forthwith  an  employee,  operating  the  keyboard,  causes  them  to 
be  written  simultaneously,  by  means  of  the  so-called  "ticker^' 
instruments,  upon  a  tape  of  paper  in  the  office  of  every  patron, 
where  they  can  be  easily  read.  The  quotations  of  the  New  York 
Stock  Exchange  are  delivered  at  the  main  office  of  The  United 
Telegram  Company  over  a  wire  of  the  Postal  Telegraph-Cable 
Company.  They  are  delivered  at  the  main  office  of  the  Gold 
&  Stock  Telegraph  Company  over  a  wire  of  the  Western  Union 
Telegraph  Company. 

On  December  14,  1881,  as  it  appears,  the  Gold  &  Stock  Tele- 
graph Company  leased  all  of  its  plants,  or  "stock  telegraph  sys- 
tems," both  within  and  without  this  commonwealth,  for  the  term 
of  ninety-nine  years  to  the  Western  Union  Telegraph  Company, 
a  New  York  Corporation.  Since  January  1,  1882,  the  Western 
Union  Telegraph  Company  has  carried  on  the  business  in  Bos- 
ton formerly  carried  on  by  the  Grold  &  Stock  Telegraph  Company, 
and  has  carried  it  on  in  the  name  of  the  Gold  &  Stock  Telegraph 
Company,  as  it  has  authority  to  do  under  said  lease. 

The  New  York  Stock  Exchange  is  a  voluntary  association, 
limited  to  1,100  members,  furnishing  facilities  to  its  members  for 
the  transaction  of  the  business  of  buying  and  selling  stocks  and 
bonds.  It  is  now  the  largest  market  for  securities  in  this  coun- 
try, if  not  in  the  world,  and  its  importance  in  the  economic 
system  can  hardly  be  exaggerated.  The  knowledge  of  the  prices 
made  in  transactions  on  the  exchange  has  become  of  great  com- 
mercial value  in  the  business  life  of  the  country  in  general ;  and 
companies,  such  as  the  respondents,  exist  for  the  purpose  of  dis- 
seminating or  distributing  this  information.  These  quotations 
when  collected  are  property.  See  New  York  &  C.  Grain  &  Stock 
Exch.  V.  Board  of  Trade,  127  111.  153;  2  L.R.A.  411,  11  Am. 
St.  Rep.  107, 19  N.  E.  855 ;  L.  A.  Kinsey  Co.  v.  Board  of  Trade, 
198  U.  S.  236,  49  L.  ed.  1031,  25  Sup.  Ct.  Rep.  637;  Hunt 
V.  New  York  Cotton  Exch.  205  U.  S.  322,  51  L.  ed.  821,  27 
Sup.  Ct.  Rep.  529.    It  is,  indeed,  a  matter  of  general  knowledge 

that  the  transactions  and  prices  quoted  on  the  New  York  Stock 
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Exchange  evidence  the  market  or  current  value  of  the  stocks  and 
securities  listed  there,  and  that  these  quotations  are  not  only  a 
commodity  in  common  use,  but  are  of  vital  importance  to  those 
engaged  in  the  business  of  dealing  in  these  stocks  and  securities. 

The  dissemination  and  distribution  of  these  quotations  is  not 
a  favor  to  the  public  granted  by  the  exchange.  It  is,  and  has 
been  from  the  beginning,  a  matter  of  business,  a  service  rendered 
which  is  productive  of  profits.  For  some  years  the  members  of 
the  exchange  were  apparently  satisfied,  as  compensation  for  these 
quotations,  with  the  enhanced  profits  which  they  doubtless  de- 
rived from  the  increased  transactions  in  the  listed  securities 
which  the  wider  dissemination  of  the  quotations  by  the  ticker 
companies  caused ;  and  they  allowed  the  reporters  and  employees 
of  these  companies  on  the  floor  of  the  exchange  for  the  purpose 
of  collecting  the  quotations.  This  policy,  however,  was  changed 
in  1892.  In  that  year  the  exchange  decided  to  collect  the  quota- 
tions itself  and  to  make  a  charge  for  them.  On  !N^ovember  19, 
1892,  it  made  its  first  contract  with  the  Western  Union  Tele- 
graph Company,  which  acted  for  itself  and  as  lessee  of  the  Gold 
&  Stock  Telegraph  Company,  whereby  it  agreed  to  collect  and 
furnish  the  quotations  to  the  telegraph  company  for  the  sum  of 
$27,000  per  annum,  and  further  agreed  that  the  telegraph  com- 
pany should  have  a  monopoly  of  the  quotations  throughout  the 
whole  country  except  in  Boston  and  in  a  prescribed  area  in  New 
York  city. 

The  contract  with  this  exchange  referred  to  in  the  answer 
of  and  relied  upon  by  the  Gold  &  Stock  Telegraph  Company, 
acting  through  its  lessee,  the  Western  Union  Telegraph  Com- 
pany, is  dated  July  1,  1914,  and  the  contract  referred  to  in  the 
answer  of  and  relied  upon  by  the  United  Telegram  Company 
is  dated  October  1,  1914.  So  far  as  they  are  material  in  this 
case,  the  provisions  of  these  two  contracts  are  very  similar. 
In  the  one  between  the  exchange  and  the  Western  Union  Tele- 
graph Company,  acting  for  itself  and  as  lessee  of  the  Gold  & 
Stock  Telegraph  Company,  the  exchange  agrees,  at  its  own  ex- 
pense, to  furnish  to  the  telegraph  company  full  and  continuous 
quotations  of  prices  made  in  transactions  upon  the  exchange, 
for  which  quotations  the  telegraph  company  is  to  pay  $50,000 
per  annum;  and  the  telegraph  company  may  retail  or  furnish 
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said  quotations  to  any  person,  whether  a  member  of  the  ex- 
change or  not,  anywhere  in  the  United  States  or  Canada,  outside 
a  prescribed  area  in  New  York  city,  provided,  however,  that 
"the  telegraph  company  shall  not  after  the  1st  day  of  Novem- 
ber, 1914,  furnish  quotations  by  ticker  or  otherwise  in  the 
volume  of  a  continuous  service  which  is  defined  to  be  oftener 
than  at  intervals  of  fifteen  minutes  (and  is  herein  referred  to  ha 
continuous  quotations)  to  any  subscriber  therefor  unless  the 
subscriber  shafU  have  signed  in  duplicate  an  application  therefor 
addressed  to  the  telegraph  company,  and  the  subscriber  shall 
have  been  approved  by  the  exchange."  In  the  contract  between 
the  exchange  and  the  United  Telegram  Company,  the  exchange 
agrees  to  furnish  the  telegram  company  the  said  quotations  by 
means  of  a  New  York  Quotation  Company  ticker  installed  in 
the  office  of  the  Postal  Telegraph-Cable  Company  at  No.  18 
Broadway,  New  York  city,  for  which  quotationfl  the  telegram 
company  is  to  pay  the  exchange  $9,000  per  annum.  The  tele- 
gram company  is  restricted  to  retailing  or  furnishing  these  quo- 
tations to  subscribers  in  Boston.  This  contract  contains  a 
provision  similar  to  the  one  quoted  above  in  regard  to  the  ap- 
proval of  subscribers  by  the  exchange. 

Both  contracts  contain  the  provision  that  ^^in  case  any  suit  or 
legal  proceeding  is  brought  to  enjoin  the  telegraph  company 
from  refusing  to  furnish  quotations  to  any  person,  the  telegraph 
company  shall  at  once  inform  the  exchange  of  such  suit  or 
proceeding,  and  shall  permit  the  exchange  to  intervene  therein, 
or  to  defend  the  same  in  the  name  of  the  telegraph  company; 
but  in  such  cases,  the  exchange  shall  indemnify  the  telegraph 
company  against  and  save  it  harmless  from  any  and  all  costs 
and  damages  awarded  against  it"  Both  contracts  also  contain 
the  following  interpretative  provision,  to  wit,  "it  is  understood 
and  agreed  that  as  to  the  right  of  the  exchange  hereinbefore  speci- 
fied, to  disapprove  applicants  for  quotations  and  to  require  the 
discontinuance  of  the  furnishing  of  such  quotations  on  notioe 
given  by  it,  it  is  the  intent  only  to  prevent  the  unlawful  or  im- 
proper use  of  such  quotations." 

The  questions  involved  in  this  case  are  largely  questions  of 
law.  The  underlying  question  is :  Are  the  respondents,  in  sup- 
plying these  quotations  by  means  of  "stock  telegraph  syBtems," 
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engaged  in  famishing  or  rendering  a  service  for  public  use  within 
this  commonwealth  i 

There  is  no  question  but  that  the  respondents  are  engaged  in 
the  ^^transmission  of  intelligence  within  the  commonwealth  by 
electricity  by  means  of  telegraph  lines,''  to  use  the  language  of 
the  statute.  But  it  is  clear  that  this  business  differs  in  kind 
from  the  usual  or  ordinary  telegraph  business,  which  is  trans- 
mitting messages  of  the  public  for  hire,  and  that  the  duty  of 
the  Western  Union  Telegraph  Company  (lessee  of  the  Gold  & 
Stock  Telegraph  Company)  to  the  public  in  its  telegraph  busi- 
ness, as  the  term  is  usually  applied,  is  not  involved  in  this  case. 
This  distinction  between  the  ordinary  telegraph  business  and  the 
business  of  supplying  or  retailing  stock  and  other  market  quota- 
tions and  news  by  persons  or  companies,  by  means  of  "stock 
telegraph  systems,"  has  recently  (1908)  been  noted  by  the 
Western  Union  Telegraph  Company  itself  in  a  suit  in  Texas 
against  the  company  for  damages  caused  by  erroneous  market 
reports.  In  that  case  the  Western  Union  Telegraph  Company 
set  up  the  claim  that  if  the  plaintiff  had  any  contract  by  which 
he  was  to  receive  market  quotations  the  contract  was  with  the 
Gk)ld  &  Stock  Telegraph  Company;  that  with  reference  to  such 
contract  the  Western  Union  Telegraph  Company  acted  only 
as  agent;  and  that  the  Western  Union  Telegraph  Company  is 
not  engaged  in  the  business  of  gathering  or  furnishing  market 
reports,  but  is  conlSned  by  its  charter  to  the  transmission  of  tele- 
graph messages  for  the  public  for  hire.  See  Western  U.  Teleg. 
Co.  V.  Bradford,  52  Tex.  Civ.  App.  392,  114  S.  W.  686.  In  this 
case  the  defendant  company  was  not  successful  in  avoiding  the 
payment  of  damages,  but  the  claim  of  the  defendant  shows  clear- 
ly the  distinction  between  the  two  lines  of  business  or  services. 

This  distinction  was  also  noted  in  a  case  decided  in  June  of 
this  year  in  the  supreme  court  of  New  York  for  Erie  county 
(Tucker  v.  Western  U.  Teleg.  Co.).  The  following  quotations 
from  the  opinion  in  this  case  are  of  interest  in  this  connection : — 

'^If  the  elements  of  the  business  were  all  embraced  in  the  mat- 
ters above  outlined,  it  might  be  urged  that  the  brokers  were  the 
agents  of  the  members  of  the  exchange  in  procuring  business, 
and  through  arrangements  definitely  made,  the  exchange  on 
behalf  of  the  member  sending  to  the  brokers,  by  means  of  the 
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telegraph  company^  private  informatioB  to  enable  them  to  do 
business,  the  telegraph  company  would  therefore  be  bound  to 
deliver  this  information  to  the  persons  and  to  them  only,  whom 
the  member  or  the  exchange  should  designate;  the  messages 
would  be  like  ordinary  messages,  subject  to  secrecy.  Whether 
they  were  sent  in  the  common  yellow  envelop  or  were  transmit- 
ted through  the  means  of  the  ticker  would  make  no  difference." 

But  this  is  not  the  situation  presented  by  this  case. 

"If  it  were,  the  exchange  would  pay  the  telegraph  company  for 
every  message  so  sent,  at  rates  common  to  aU,  while  the  fact  is 
the  telegraph  company  pays  the  exchange  a  large  sum,  presum- 
ably not  a  gift,  but  a  payment  made  for  the  purpose  of  acquiring 
something.  If  it  were  the  business  of  sender  and  carrier,  the 
exchange  would  seek  the  agents,  assume  the  work,  and  charge 
for  installing  the  tickers,  while  the  fact  is,  the  telegraph  company 
has  the  responsibility  of  securing  the  patrons,  installing  the 
equipment,  and  collecting  the  cost." 

The  courts  of  this  commonwealth  have  not  passed  on  the 
question,  but  it  seems  clear  on  principle  that  the  respondents 
are  engaged  in  furnishing  or  rendering  a  service  for  public  use. 
The  stock  and  other  market  quotations  which  they  sell  and  dis- 
tribute are  not  only  convenient  and  advantageous  to  a  large 
section  of  the  public,  but  are  a  necessity  in  certain  important 
lines  of  business.  These  quotations  cannot  be  furnished  and 
distributed  by  ticker,  or  "stock  telegraph  system,"  without  the 
special  privilege  of  using  the  public  ways  for  the  lines  and 
cables  essential  to  the  service.  The  granting  of  such  a  special 
privilege  or  franchise  indicates  that  the  business  carried  on  by 
the  respondents  was  considered  public  in  character.  See  Ehine- 
hart  V.  Eedfield,  93  App.  Div.  410,  87  N.  Y.  Supp.  789  (af- 
firmed in  179  N.  Y.  669,  72  N.  E.  1150) ;  Pierce  v.  Drew,  136 
Mass.  75,  77,  49  Am.  Eep.  7 ;  Boston  v.  Richardson,  13  Allen, 
146,  160;  New  England  Teleph.  &  Teleg.  Co.  v.  Boston  Termi- 
nal Co.  182  Mass.  897-899,  65  N.  E.  835 ;  State  ex  rel.  Belt 
V.  St.  Louis,  161  Mo.  371,  61  S.  W.  658 ;  Emerson  v.  Babcock, 
66  Iowa,  257,  65  Am.  Rep.  273,  23  N.  W.  656. 

It  was  held  in  New  York  &  C.  Grain  &  Stock  Exch.  v.  Board 
of  Trade,  127  111.  153,  on  p.  163,  2  L.R.A.  411,  11  Am.  St 
Rep.  107,  19  N.  E.  855 : 
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''Assmniiig  these  market  quotations  and  reports  are  property 
and  the  private  property  of  the  board  of  trade,  yet  if  they  have 
been  so  used  by  the  board,  and  by  the  telegraph  company  with 
the  knowledge  and  consent  of  the  board,  as  to  become  affected 
with  a  public  interest,  then  they  are  subject  to  such  public  regu- 
lation by  the  legislature  and  the  courts  as  is  necessary  to  prevent 
injury  to  such  public  interest.  JThe  doctrine  in  question  has 
application  both  to  the  property  of  individuals  and  of  corpora- 
tions, and  it  is  therefore  immaterial  that  any  such  corporation 
may  be  a  mere  private  corporation.  If  the  interest  is  public, 
then  it  is  necessarily,  to  all  alike,  common  to  all  and  upon  equal 
terms.  The  doctrine,  as  applied  to  the  matter  of  these  market 
quotations,  would  forbid  that  a  monopoly  should  be  made  of 
them  by  furnishing  them  to  some  and  refusing  them  to  others 
who  are  equally  willing  to  pay  for  them  and  be  governed  by  all 
reasonable  rules  and  regulations,  and  would  prevent  the  board 
of  trade  or  the  telegraph  companies  from  unjustly  discriminate 
ing  in  respect  to  the  parties  who  will  be  allowed  to  receive  them." 

See  also  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184  111. 
450,  48  L.RA.  568,  75  Am.  St.  Rep.  184,  56  N.  E.  822. 

In  the  case  of  Smith  v.  Gold  &  Stock  Teleg.  Co.  42  Hun,  454, 
in  which  the  principle  laid  down  in  New  York  &  C.  Grain  & 
Stock  Exch.  V.  Board  of  Trade  was  sustained,  the  Western 
Union  Telegraph  Company  was  made  a  party  defendant.  This 
was  a  suit  in  equity  brought  by  the  plaintiff  to  restrain  the 
defendants  from  removing  from  his  offices  a  stock  "ticker," 
and  from  doing  or  failing  to  do  any  act  which  would  in  any 
way  interfere  with  the  receipt  by  the  plaintiff  of  the  quotations 
of  the  New  York  Stock  Exchange.  By  one  of  the  clauses  in  the 
contract  between  the  plaintiff  and  the  Gold  &  Stock  Telegraph 
Company  the  plaintiff  had  agreed  that  the  company  might  forth- 
with discontinue  its  service  without  notice,  whenever,  in  its 
judgment,  any  breach  of  the  conditions  of  the  contract  should 
have  been  made  by  him.  The  defendants,  among  other  con- 
tentions, claimed  that  they  were  not  chartered  to  carry  on  the 
business  of  supplying  quotations.  In  answer  to  that  contention 
the  court,  by  Pratt,  J.,  said : — 

"...  the  charter  of  the  corporation  h  not  solely  to  be  con- 
i^lted  in  arriving  at  the  measure  of  its  obligations  to  the  public 
P.U.R.1916E. 
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When  the  charter  provides  that  a  oorporatioiL  shall  engage  in  some 
specified  public  occupation,  no  doubt  a  reference  thereto  will 
be  an  easy  way  to  establish  its  obligations  to  perform  such  aery- 
ice.  But  we  do  not  accede  to  the  doctrine  that,  when  engaged 
in  a  business  concerning  the  performance  of  which  its  charter  is 
silent,  a  corporation  is  freed  from  the  obligations  which  ordi- 
narily attach  to  a  natural  person  engaging  in  such  occupation. 

"Had  defendants  in  the  present  action  answered  that  collect- 
ing and  distributing  commercial  intelligence  being  foreign  to 
the  objects  for  which  they  are  incorporated,  they  had  in  conse- 
quence abandoned  that  branch  of  their  business  and  withdrawn 
their  "tickers"  from  all  offices  except  the  plaintiff's,  we  should  not 
hold  that  they  could  be  compelled  to  carry  on  the  business  for  his 
benefit.  But  so  long  as  collecting  and  supplying  quotations  is 
carried  on  by  them,  as  it  is  conceded  to  be  at  present,  they  should 
render  equal  and  impartial  service  to  those  who  comply  with 
reasonable  regulations."     (p.  455.) 

In  regard  to  the  above-noted  clause  in  the  contract  between 
the  plaintiff  and  the  Gold  &  Stock  Telegraph  Company,  Justice 
Pratt  said: — 

^^What  regulations  are  reasonable  may  not  in  all  cases  be  easy 
to  determine.  But  there  need  be  no  hesitation  in  saying  that 
the  clause  in  their  contract  permitting  them  to  discontinue  the 
service  when  in  their  judgment  a  breach  of  conditions  has  been 
had,  is  not  a  reasonable  regulation  and  affords  no  defense  to 
this  action.  No  man  can  be  judge  in  his  own  case,  and  to  justify 
defendants  in  refusing  to  perform  service,  there  must  be  a  rea- 
son that  the  court  can  pronounce  sufficient."     (pp.  455,  456.) 

See  also  Friedman  v.  Gold  &  Stock  Teleg.  Go.  32  Hun,  4 
(1884)  and  Shepard  v.  Gold  &  Stock  Teleg.  Co.  38  Hun,  338 
(1885). 

It  is  to  be  noted  that  these  cases  against  the  Gold  &  Stock 
Telegraph  Company  arose  after  its  plants,  or  "stock  telegraph 
system,"  had  been  leased  to  the  Western  Union  Telegraph  Com- 
pany, to  wit,  after  January  1,  1882;  and  also  that  they  arose 
before  the  exchange  inaugurated  the  policy  of  collecting  the 
quotations  itself  and  charging  respondents  for  them,  to  wit,  be- 
fore November  19,  1892. 

[2]  It  is  too  well  established  to  require  further  citation  6i 
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authorities  that  one  engaged  in  furnishing  or  rendering  a  service 
for  public  use  cannot,  without  legal  reasons  therefor,  refuse  to 
furnish  such  service  to  a  particular  customer  if  the  service 
demanded  be  of  a  character  which  it  holds  itself  out  as  prepared 
to  furnish  to  the  public  of  the  class  to  which  the  applicant  belongs. 
The  respondents  contend  that  the  contract  between  them  and  the 
New  York  Stock  Exchange,  providing  for  the  right  of  approval 
by  the  exchange  of  the  patrons  for  these  quotations  and  service, 
furnish  legal  grounds  for  their  discrimination  against  the  com- 
plainant.    This  contention  we  must  hold  to  be  unsound. 

The  provision  in  the  contract  which  reads,  "It  is  understood 
and  agreed  that  as  to  the  right  of  the  exchange  hereinbefore 
specified  to  disapprove  applicants  for  quotations  and  to  require 
the  discontinuance  of  the  furnishing  of  such  quotations  on 
notice  given  by  it — it  is  the  intent  only  to  prevent  the  unlawful 
or  improper  use  of  such  quotations,"  is  most  significant.  It  is  a 
well-known  principle  of  law  that  those  engaged  in  the  business 
of  furnishing  or  rendering  a  service  for  public  use  may  properly 
refuse  to  furnish  or  render  such  service  in  furtherance  of  a  pur- 
pose or  business  which  is  illegal  or  improper  from  the  view  point 
of  the  public.  See  Bryant  v.  Western  U.  Teleg.  Co.  17  Fed, 
825 ;  Metropolitan  Grain  &  Stock  Exch.  v.  Chicago  Bd.  of  Trade, 
15  Fed.  847;  Goodwin  v.  Carolina  Teleph.  &  Teleg.  Co.  136 
N.  C.  258,  67  L.E.A.  251,  103  Am.  St.  Kep.  941,  48  S.  E.  636, 
1  Ann.  Cas.  203.  Thus,  notwithstanding  the  respondents  are 
held  to  be  engaged  in  furnishing  or  rendering  a  service  for 
public  use,  the  provisions  in  the  contracts  between  them  and  the 
exchange  providing  for  the  approval  by  the  exchange  of  the 
patrons  for  the  quotations,  read  in  the  light  of  the  above-quoted 
interpretative  provision,  are  not  only  legal  to  the  extent  of  retain- 
ing in  the  exchange  sufficient  interest  and  control  over  these 
quotations  to  enable  it  to  appeal  to  the  courts  for  aid  in  keep- 
ing them  from  the  hands  of  those  who  would  procure  them  wrong- 
fully or  who  desire  them  for  illegal  and  improper  use  (see  L.  A. 
Kinsey  Co.  v.  Board  of  Trade,  198  U.  S.  236,  49  L.  ed.  1031, 
25  Sup.  Ct.  Rep.  637 ;  Hunt  v.  New  York  Cotton  Exch.  205  U.  - 
S.  322,  51  L.  ed.  821,  27  Sup.  Ct.  Rep.  529),  but  they  are 
laudable  and  wholesome,  tending  as  they  do  to  check  unlawful 

and  improper  conduct. 
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And  these  provisions  for  approval  by  the  exchange  must  be 
construed  in  the  light  of  the  above-quoted  interpretative  pro- 
vision.    This  confines  to  a  very  narrow  area  the  grounds  upon 
which  the  exchange  can  exercise  its  right  to  disapprove  applica- 
tions.    There  is  no  room  here  for  caprice,  prejudice,  or  malice ; 
nor  any  room  for  a  mere  suspicion  that  the  applicant  desires  the 
quotations  for  an  unlawful  and  improper  use ;  nor  any  room  for 
any  reason  whatever  other  than  the  fact  that  the  quotations  are 
desired  by  the  applicant  for  an  unlawful  and  improper  use.     Un- 
less these  provisions  are  so  construed  they  must  be  held  to  be 
invalid  as  hampering  and  restricting  those  engaged  in  furnishing 
or  rendering  a  service  for  public  use  in  their  duty  to  the  publia 
Assuming  that  the  quotations  of  the  New  York  Stock  Exchange 
are  not  affected  with  a  public  use  or  public  interest,  and  that  the 
exchange  may  withhold  them  entirely  from  the  public,  yet  when 
it  sells  its  quotations  to  the  respondents  with  a  view  to  their 
dissemination  and  distribution  it  is  not  making  contracts  for  the 
sending  of  ordinary  telegraph  messages  but  is  making  contracts 
with  parties  engaged  in  the  business  of  furnishing  and  rendering 
a  service  for  public  use,  and  whose  duty  to  the  public  is  the 
supplying  and  furnishing  of  market  quotations.     See  Smith  v. 
Gold  &  Stock  Teleg.  Co.  42  Hun,  454;  New  York  &  C.  Grain 
&  Stock  Exch.  V.  Board  of  Trade,  127  111.  153,  2  L.R.A.  411, 
11  Am.  St.  Rep.  107,  19  N.  E.  856.     And  this  duty  cannot  be 
hampered  or  restricted  by  any  arrangement  or  contract  between 
the  parties.     When  property  is  sold  or  leased  to  those  furnishing 
or  rendering  a  service  for  public  use  it  becomes  affected  with  a 
public  interest  and  there  can  be  no  restrictive  covenants.     See 
Delaware  &  A.  Teleg.  &  Teleph.  Co.  v.  Delaware,  2  0.  G.  A.  1, 
3  U.  S.  App.  30,  50  Fed.  677 ;  Commercial  TJ.  Teleg.  Co.  v.  New 
England  Teleph.  &  Teleg.  Co.  61  Vt.  241,  5  L.RA.  161, 15  Am. 
St.  Rep.  893, 17  Atl.  1071 ;  Chesapeake  &  P.  Teleph.  Co.  v.  Balti- 
more &  O.  Teleg.  Co.  66  Md.  399,  59  Am.  Rep.  167,  7  Atl.  809; 
Buffalo  East  Side  R.  Co.  v.  Buffalo  Street  R.  Co.  Ill  N.  Y. 
132,  140,  2  L.R.A.  384,  19  N.  E.  63 ;  Union  Trust  &  Sav.  Bank 
V.  Kinloch  Long  Distance  Teleph.  Co.  258  111.  202,  208,  45 
L.R.A.(N.S.)  465,  101  N.  E.  535,  Ann.  Cas.  1914B,  258.     To 
hold  otherwise  would  be  to  permit  those  engaged  in  furnishing 
or  rendering  a  service  for  public  use  to  commit  to  other  individ- 
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iiak,  corporations,  and  associations  the  right  to  determine  their 
public  duties  in  respect  to  furnishing  service. 

The  respondents  in  support  of  their  contention  that  their  con- 
tracts with  the  exchange  furnish  a  valid  reason  or  excuse  f oi 
refusing  to  supply  the  complainant  with  the  quotations  and  serv- 
ice he  desires,  strongly  rely  upon  the  case  Be  Benville,  46  App. 
Div.  37,  61  N.  Y.  Supp.  549  (1899).  In  this  case  the  peti- 
tioner sought  to  compel  the  Gold  &  Stock  Telegraph  Company 
to  place  a  ticker  in  his  office  and  to  furnish  him  with  quotations 
from  the  New  York  Stock  Exchange.  The  court  denied  his 
application.  That  the  decision  in  that  case  turned  upon  a  differ- 
ent state  of  facts,  and  is  not  to  be  taken,  even  by  the  courts  of 
New  York,  as  governing  the  present  relations  of  these  companies 
to  each  other  and  to  the  public  is  made  clear  by  the  language  of 
the  court  in  Tucker  v.  Western  TJ.  Teleg,  Co.  supra.  Denying 
the  application  of  the  defendants  to  vacate  a  temporary  injune* 
tion  restraining  them  from  discontinuing  ticker  service  the  court 
in  distinguishing  the  Renville  Case  said: — 

^'In.  that  case  the  court  refused  a  mandamus  to  compel  the 
telegraph  company  to  furnish  petitioner  with  quotations  of  the 
exchange  in  the  same  manner  as  furnished  to  others.  This 
decision  was  made  in  1899,  before  telegraph  companies  were 
brought  within  the  Public  Service  Commissions  law.  .  It  does 
not  appear  that  the  applicant  in  that  case  conformed  to  the  rea- 
sonable rules  and  regulations,  nor  that  the  respondents  were  not 
acting  within  their  rights  in  refusing  the  service. 

^^The  conclusion  reached  here  does  not  conflict  with  the  law 
of  the  Eenville  Case  applied  under  then  existing  conditions. 
It  appears  in  that  case  [p.  43]  that  this  private  voluntary  asso- 
ciation (the  exchange)  being  thus  in  control  of  its  own  property, 
and  having  the  absolute  right  to  give  information  as  to  the  deal- 
ings of  its  members  with  each  other  to  whom  it  pleases,  and  upon 
such  conditions  as  it  pleases  to  impose,  gives  certain  informa- 
tion to  the  defendants  to  be  delivered  to  certain  specified  persons, 
and  upon  condition  that  the  defendants  give  such  information 
to  such  specified  individuals  and  none  other. 

^'It  appears  that  by  the  agreement  between  the  exchange  and 
the  telegraph  company  then  in  force,  the  telegraph  company 
had  the  right  [p.  41]  to  serve  said  reports  to    •    .    .    all  per- 
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sons,  firms,  corporations,  and  organizations  in  New  York  city 
and  elsewhere  .  .  .  except  to  persons  who  may  be  directly 
or  indirectly  engaged  in  the  promotion  or  maintenance  of 
Tbucket  shops/ 

''It  thus  appears  that  the  purpose  of  the  restrictions  was  to 
prevent  the  furnishing  of  quotations  to  buckM  shops;  that  the 
exchange  retained  control  of  its  own  property,  and  specified  the 
.  person  to  whom  it  should  be  delivered.  It  would  seem  that  it 
would  be  nearer  correct  if  it  stated  the  persons  to  whom  it  should 
not  be  delivered.  In  the  present  case  the  exchange  does  not 
specify  any  persons  whatever.  It  delivers  the  property  for  value 
to  the  telegraph  company  with  the  only  legal  restriction  that  the 
telegraph  company  shall  not  specify  any  persona  engaged  in 
promoting  bucket  shops.  The  telegraph  company  has  specified 
these  plaintiffs,  who  are  entitled  to  the  presumption  that  they 
are  not  in  the  prohibited  class,  and  moreover  it  is  alleged,  and 
not  controverted,  that  they  are  not  in  the  business  of  promoting 
bucket  shops."  See  also  Hein  v.  New  York  Stock  Exchange, 
64  Misc.  529,  118  N.  Y,  Supp.  591  (1910)  and  N.  Y..Uws, 
1913,  chap.  477, 

The  respondents  also  strongly  rely  upon  L.  A.  Kinsey  Ca 
V.  Board  of  Trade,  198  U.  S.  236,  49  L.  ed,  1031,  25  Sup.  Ct 
Eep.  637,  and  Hunt  v.  New  York  Cotton  Exch.  205  U.  S.  322, 
51  L.  ed.  821,  27  Sup.  Ct.  Eep.  529.  Neither  of  these  cases 
tends  to  establish  the  contention  of  the  respondents.  Both  recog- 
nize the  right,  which  is  not  controverted  here,  of  the  exchanges 
or  markets  to  protect  their  quotations  against  pilferers,  or  those 
who  would  secure  them  wrongfully,  and  against  their  illegal  and 
improper  use.  But  in  neither  case  was  it  decided,  nor  was  it 
necessary  to  a  decision,  that  exchanges  or  markets,  in  furnishing 
or  distributing  their  quotations  through  the  agency  of  companies 
engaged  in  the  business  of  furnishing  and  rendering  a  service  for 
public  use,  could  make  unjust  and  unreasonable  discrimination 
as  to  persons.  In  L.  A.  Kinsey  Co.  v.  Board  of  Trade,  198  U. 
S.  236,  Justice  Holmes,  on  page  251,  referring  to  the  case  of 
New  York  &  C.  Grain  &  Stock  Exch.  v.  Board  of  Trade,  supra, 
which  held  that  market  quotations  when  furnished  for  distribu- 
tion  become  affected  with  a  public  interest,  says :  'TBut  it  is  not 

necessary  to  consider  whether  we  are  bound  by  that  decision  or, 
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if  not,  shoald  follow  it,  since  in  these  cases  the  claim  is  not 
qualified  by  submission  to  reasonable  rules  or  an  offer  of  pay- 
ment. It  is  a  claim  of  independent  rights  and  a  denial  that  the 
plaintiff  has  any  right  at  alL  The  supreme  court  of  Illinois 
gave  no  sanction  to  such  a  claim  as  that/' 

The  same  year,  1905,  that  the  case  of  L.  A.  Kinsey  Co.  v. 
Board  of  Trade  was  decided,  the  supreme  court  of  Indiana  in 
Western  U.  Teleg.  Co.  v.  State,  165  Ind.  492,  3  L.R.A.(N.SO 
153,  76  N.  E.  100,  6  Ann.  Cas.  880,  held  that  where  a  tele- 
graph company  in  connection  with  other  business  buys  continu- 
ous market  quotations  and  sells  the  same  to  others,  for  such  time 
as  to  make  quotations  necessary  to  business,  it  must  supply  them 
to  all  on  equal  terms. 

[3]  The  respondents  contend  that  the  Commission  should  as- 
sume that  the  exchange  acted  in  good  faith  and  disapproved  the 
petitioner's  application  on  the  grounds  specified  in  the  contracts, 
to  wit,  that  the  petitioner  desired  these  quotations  for  an  "unlaw- 
ful and  improper  use."  It  is  not,  however,  for  the  Commission 
to  make  any  such  assumption.  It  is  the  duty  of  the  courts  or 
of  any  regulating  and  supervising  body  established  by  the  legis- 
lature, such  as  the  Commission  is,  to  determine  on  the  evidence 
before  it  whether  or  not  unjust  and  unreasonable  discrimination 
is  made  by  persons,  natural  or  artificial,  engaged  in  furnishing 
or  rendering  any  service  for  public  use.  It  was  open  for  the 
exchange  to  appear  at  the  hearing  and  submit  any  evidence  it 
might  have,  if  any,  of  the  unlawful  and  improper  use  for  which 
the  petitioner  desires  these  quotations,  and  we  take  it  that  the 
respondents  promptly  notified  the  exchange  of  this  proceeding, 
as  it  comes  plainly  within  the  spirit  if  not  within  the  strict  letter 
of  the  provisions  in  the  contracts  making  it  the  duty  of  the 
respondents  to  notify  the  exchange  at  once  of  any  suit  or  legal 
proceeding  brought  to  enjoin  the  respondents  from  refusing  these 
quotations  to  any  person.  But  whether  or  not  the  exchange  was 
notified  of  this  proceeding,  the  Commission  must  decide  the  case 
on  the  evidence  before  it.  There  was  no  evidence  whatever  that 
the  petitioner  desired  these  quotations  for  unlawful  and  improper 
use.  If  the  exchange  can,  by  disapproving  the  petitioner's  appli- 
cation and  without  submitting,  when  its  decision  is  called  in 

question  before  the  proper  authorities,  evidence  to  prove  that  he 
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desires  the  quotations  for  unlawful  and  improper  use,  keep  the 
respondents  from  furnishing  him  with  these  quotations  and  ticker 
service,  it  may  thus  without  producing  any  evidence  cut  off  from 
receiving  them  any  banker,  broker  or  other  person  for  any  reason 
or,  indeed,  without  reason.  Such  a  power  in  this  country  is 
unthinkable.  Where  a  public  service  or  public  use  is  involved 
there  can  be  lodged  nowhere  powers  of  unjust  and  unreasonable 
discrimination. 

[4]  The  respondents  further  contend  tiiat  the  Commission  is 
without  jurisdiction;  that  the  matter  in  controversy  i^  "within 
the  sole  jurisdiction  of  the  Interstate  Commerce  Commission 
under  the  acts  of  Congress." 

The  telegraph  is  an  instrument  of  conmieroe  and  as  such,  for 
some  purposes,  comes  within  the  interstate  commerce  clause  and 
postal  clauses  of  the  Federal  Constitution;  and  the  provisions 
of  §  3  of  the  acts  of  Congress  to  regulate  interstate  commerce 
were,  by  amendment  of  June  18,  1910,  extended  to  **telegraph, 
telephone,  and  cable  companies  (whether  wire  or  wireless)  en- 
gaged in  sending  messages  from  one  state,  territory,  or  district 
of  the  United  States,  to  any  other  state,  territory,  or  district 
of  the  United  States,  or  to  any  foreign  country."  And  this 
amendment  also  provides  that  its  provisions  shall  not  apply  "to 
the  transmission  of  messages  by  telephone,  telegraph,  or  cable 
wholly  within  one  state,  and  not  transmitted  to  or  from  a  foreign 
country  or  from  or  to  any  state  or  territory  as  aforesaid." 

It  seems  clear  that  this  amendment  was  intended  to  apply  to 
telephone  and  telegraph  companies  in  their  business  of  serving 
the  general  public  as  common  carriers  of  messages.  There  is 
involved  in  this  case,  as  we  view  it,  no  question  concerning  the 
duty  to  the  public  of  a  telegraph  company  in  its  ordinary  tele- 
graph business  of  carrying  or  transmitting  messages  to  the  pub- 
lic for  hire.  The  business  of  the  respondents  which  we  are 
dealing  with  is,  as  we  have  before  noted,  a  public  business  of  a 
very  different  character.  There  are  no  messages,  in  the  ordinary 
sense  of  the  word  (the  sense  in  which  we  conceive  it  to  be  used 
in  the  amendment  referred  to  above)  sent  from  anywhere.  The 
respondents  purchase  in  New  York  city  a  certain  commodity  or 
property,  to  wit,  quotations  of  the  New  York  Stock  Exchange. 
They  are  under  no  obligations  to  the  exchange  to  send  this 
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property  or  commodity  anywhere.  In  order  to  resell  or  to  retail 
it  in  Boston  the  respondents  have  it  conveyed  or  shipped  to  Bos- 
ton by  the  only  means  by  which  it  can  effectively  be  conveyed, 
over  fast  wire  telegraph  lines, — ^in  the  case  of  the  Gold  &  Stock 
Telegraph  Company  over  the  wires  of  the  Western  Union  Tele- 
graph Company,  and  in  the  case  of  the  United  Telegram  Com- 
pany over  the  wires  of  the  Postal  Telegraph-Cable  Company. 
It  is  delivered  in  Morse  code  at  the  main  offices  of  the  respondents 
in  Boston,  and  at  these  offices  is  translated  into  words  and 
numerals  in  the  ordinary  alphabet  and  sent  out  over  their  re- 
spective "stock  telegraph  systems"  to  their  various  patrons. 

There  is  no  doubt,  of  course,  that  while  it  is  being  conveyed 
over  the  wires  from  New  York  to  the  main  offices  of  the  respond- 
ents in  Boston,  it  is  a  commodity  or  property  moving  in  inter- 
state conmierce  over  which  Congress  has  jurisdiction.  But  in 
our  opinion  the  jurisdiction  of  Congress  ceases  when  the  prop- 
erty is  delivered  at  the  main  offices  in  Boston.  After  it  is 
delivered  there  the  respondents  are  under  no  duty  or  obligation 
to  the  exchange  to  resell  or  distribute  it.  Mr.  Justice  McKenna 
said,  of  moving  picture  films  shipped  into  the  state  of  Ohio, 
speaking  for  the  court  in  Mutual  Film  Corp.  v.  Industrial  Com- 
mission, 236  U.  S.  230,  59  L.  ed.  — ,  35  Sup.  Ct  Eep.  390 
(1915) :  "There  must  be  some  time  when  the  films  are  subject 
to  the  law  of  the  state,  and  necessarily  when  they  are  in  the 
hands  of  the  exchanges,  ready  to  be  rented  to  exhibitors."  There 
must,  likewise,  be  some  time  when  the  commodity  or  property 
in  question  in  this  case  becomes  subject  to  the  laws  of  Massa- 
chusetts. In  our  view,  it  is  when  the  quotations  are  delivered 
at  the  respective  main  offices  of  the  respondents  in  Boston. 

[5]  If,  however,  we  are  in  error  in  this  view,  as  there  has 
been  no  specific  action  by  the  Interstate  Commerce  Commis- 
sion dealing  with  the  subject-matter  in  controversy  in  this  case, 
and  as  it  is  not  clear  that  this  matter  is  within  the  above-men- 
tioned amendment  of  June  18,  1910,  we  hold  that  until  Congress 
or  the  Interstate  Commerce  Commission  takes  some  specific 
action  this  Commission  has  jurisdiction.  Indeed  the  duty  of 
the  companies  to  give  service  with  substantial  impartiality  and 
without  invidious  discrimination  is  a  common-law  duty  not  de- 
pendent upon  legislative  enactment  or  administrative  order.     It 
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would  seem  beyond  question  that  in  the  absence  of  any  specific 
action  by  Congress  or  the  Interstate  Commerce  Commission  there 
resides  in  the  state  courts  and  Commissions  at  least  concurrent 
power,  of  remedial  action.  The  order  for  the  removal  of  the 
discrimination  complained  of  in  this  case  is  an  enforcement  of 
the  common-law  duty  of  the  companies,  and  cannot  be  said  to 
impose  any  tax  or  burden  upon  the  interstate  transmission  of 
the  quotations,  nor  to  embarrass,  obstruct,  or  impede  the  full  and 
fair  performance  of  service  to  any  persons  or  corporations  not 
within  the  jurisdiction  of  this  Commission.  See  Missouri  P. 
E.  Co.  V.  Larabee  Flour  Mills  Co.  211  U.  S.  612,  623,  63  L.  ed. 
352,  361,  29  Sup.  Ct.  Kep.  214.  See  also  Manufacturers'  Light 
&  Heat  Co.  v.  Ott,  215  Fed.  940,  where  it  was  held  that  a  state 
Commission  may  regulate  the  price  to  be  charged  by  gas  com- 
panies furnishing  natural  gas  to  consumers  within  the  state 
although  some  of  the  gas  supplied  is  piped  from  other  states. 
See  also  Western  U.  Teleg.  Co.  v.  James,  162  U.  &  650,  660, 
661,  40  L.  ed.  1105,  1108,  1109,  16  Sup.  Ct.  Kep.  934;  Ver- 
milye  v.  Western  U.  Teleg.  Co.  207  Mass.  401,  93  K  E.  635, 
and  cases  cited. 

[6]  The  respondents,  if  they  furnish  or  supply  to  any  custom- 
er in  Boston  the  quotations  of  the  New  York  Stock  Exchange 
by  means  of  ticker  or  "stock  telegraph  system,"  must  furnish 
or  supply  them  without  unjust  and  unreasonable  discrimination 
to  all  customers  within  the  district  or  districts  supplied  by  their 
respective  services  who  will  comply  with  all  lawful  regulations 
connected  with  said  service,  and  who  desire  said  quotations  for 
lawful  and  proper  use. 

..  ORDER. 

It  appearing  that  the  Gold  &  Stock  Telegraph  Company,  by 
the  Western  Union  Telegraph  Company,  lessee,  and  the  United 
Telegram  Company,  have  without  just  cause  denied,  and  refused 
to  supply  to,  Calvin  H.  Foster  the  continuous  quotations  of  the 
New  York  Stock  Exchange  by.  means  of  ticker  service  now  fur- 
nished and  supplied  to  others,  said  denial  of  service  is  held  to 
constitute  an  unjust  and  unlawful  discrimination,  and  it  is 

Ordered  that  the  Gold  &  Stock  Telegraph  Company,  by  the 
Western  Union  Telegraph  Company,  lessee,  and  the  United 
Telegram  Company  shall  forthwith  remove  said  discrimination. 
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IN  RE  SOUTH  WESTERN  TELEGRAPH  &.  TELEPHONE 

COMPANY. 

[Cases  Nos.  100  and  187.] 

Valuation  ^BooTc  value  ^Assets  not  representing  investment  ^  Ac- 
counting, 

1.  In  ascertaining  the  value  of  a  telephone  plant,  items  credited 
to  capital  stock  and  discount  on  stock  and  charged  to  investment,  and 
which  later  are  credited  to  investment  and  charged  to  contracts  and 
licenses,  and  items  representing  no  actual  investment,  entered  on  the 
hooks  upon  the  transfer  of  the  company,  were  rejected. 

Valuation '^Telephones  ^Equipment  not  ovmed  hy  utility. 

2.  The  value  of  transmitters,  receivers  and  induction  coils  used 
by  a  telephone  company  were  capitalized  for  the  purpose  of  allowing 
a  return  thereon,  although  they  were  the  property  of  another  company, 
where  a  per  cent  of  the  gross  income  was  paid  to  the  owner  as  a  license 
charge. 

Valuation  —  Telephones  »  WorTcing  capital »  Amount. 

3.  One  twelfth  of  the  gross  annual  income  of  a  telephone  company 
was  held  to  be  a  reasonable  allowance  for  working  capital,  in  valuing 
its  property  for  rate-making  purposes. 

Valuation  ^Elements  of -»  Going  value -^  Overhead  charges. 

4.  The  fair  present  value  of  a  telephone  plant  was  ascertained, 
for  the  purpose  of  fixing  rates,  by  considering  the  elements  of  value, 
tangible  and  intangible,  of  the  property  used  in  the  service,  taking  into 
account  the  fact  that  the  plant  was  a  going  concern  in  successful 
operation,  and  including  engineering,  supervision;  and  interest  during 
construction,  organization,  and  general  expenses,  contingent  expenses, 
insurance,  general  contractor's  profit,  promotion,  and  other  develop- 
ment expenses,  and  working  capital. 

Return  ^^  Telephone  equipment '^  License  fee '^  Operating  expenses. 

5.  The  amount  of  an  annual  per  cent  of  gross  income  of  a  telephone 
company,  paid  to  another  company  as  a  license  charge  for  transmit- 
ters, receivers,  and  induction  coils,  will  not  be  allowed  as  an  operating 
expense  in  computing  the  return,  where  the  value  of  the  instruments 
has  been  taken  into  account  in  arriving  at  the  present  fair  value  of 
the  plant. 

Return  ^Telephones  —  Amount  ^  Companies  with  other  rates  ^Ap" 
portionment  of  salary, 

6.  A  telephone  company  was  authorized  to  put  into  effect  in- 
creased rates  which  would  produce  a  return  of  6.28  per  eent  of  the 
present  fair  value  of  the  particular  exchange,  such  rates  being  approxi- 
mately those  charged  by  similar  companies  in  like  cities,  although  tlie 
revenue  would  not  permit  an  allowance  for  depreciation  and  contingent 
reserve,  where  the  operating  expenses  of  the  exchange  could  be  reduced 
by  prorating  the  salary  of  its  manager  to  other  exchanges  under  his 
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supervision,  and  it  was  probable  that  increased  earnings  would  result 
from  the  plant  as  rebuilt. 
Bates  ~~  Regulation '^  Power   of   dty^-When   validity    of   ordinance 
uHll  not  be  determined, 

7.  The  Missouri  Commission,  in  fixing  telephone  rates  in  a  city, 
will  disregard  an  ordinance  purporting  to  regulate  such  rates  passed 
prior  to  the  statute  authorizing  cities  to  regulate  rates,  and  will  not 
determine  the  effect  of  the  failure  (^  the  mayor  to  sign  the  ordinance. 

[June  28,  1016.] 

Application  of  the  Southwestern  Telegraph  &  Telephone 
Company  for  permission  to  increase  its  exchange  rates  at 
Caruthersville,  and  proceedings  for  the  valuation  of  the  ex- 
'  change.  The  company  was  authorized  to  put  into  effect  monthly 
rates  of  $2.50  for  business,  direct  line;  $1.50  for  residence, 
direct  line;  $3  to  $3.75  for  private  branch  exchange  trunks; 
$4  to  $5  for  intercommunicating  business  trunks,  and  $2.50 
to  $8  for  intercommunication  residence  trunks,  yielding  an 
annual  return  of  approximately  $1,557.07  upon  the  ascertained 
valuation  of  $25,000. 

Appearances:  S.  H.  Harris  and  A.  H.  Bolte  for  applicant; 
V.  J.  Higgs,  0.  G.  Shepard,  and  H.  C.  Garrett  in  opposition. 

Atkinson,  Chairman:  I.  The  Issues. — On  September  2, 
1913,  the  Southwestern  Telegraph  &  Telephone  Company,  ap- 
plicant herein,  filed  with  the  Commission  its  application  for 
permission  to  establish  a  new  schedule  of  rates  in  its  exchange 
in  the  ctiy  of  Caruthersville,  this  state,  in  which  it  set  forth  in 
substance  that  its  present  rates  are  $2  per  month  for  business 
telephones  and  $1.25  per  month  for  residence  telephones;  that 
it  desires  to  increase  its  rates  to  $2.50  per  month  for  business 
telephones,  direct  line,  and  $1.50  per  month  for  residence  tele- 
phones, direct  line,  and  private  branch  exchange  trunks  from 
$3  to  $3.75  per  month;  for  intercommunicating  system  trunks 
(business)  from  $4  to  $5  per  month,  and  intercommunicating 
trunks  (residence)  from  $2.50  to  $3  per  month;  that  the  ordi- 
nance of  said  city  of  Caruthersville  provides  for  a  business  rate 
of  $2.50  per  month  and  a  residence  rate  of  $1.50  per  month; 
that  Caruthersville  belongs  to  a  class  of  cities  scheduled  by  the 
applicant  as  class  "B,"  and  that  the  proposed  change  of  rates 

would  make  the  rates  at  Caruthersville  nearer  in  accord  with 
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the  rates  in  similar  cities  served  bj  applicant  company.  For 
full  information  the  applicant  referred  to  the  classification  of 
cities  it  had  on  file  with  the  Commission. 

The  applicant  further  sets  forth  that  since  the  purchase  of 
the  telephone  system  at  Caruthersville  it  has  gone  to  great 
expense  in  making  improvements  in  the  plant  and  system,  and 
has  changed  the  same  from  a  single  wire  groimded  system  to 
a  full  metallic  system,  and  that  the  added  investment  and  ex- 
pense of  improvements  in  the  service  amounted  to  some  $8,000, 
and  fully  justified  the  proposed  increase  of  rates  as  provided 
for  by  said  ordinance. 

On  September  4,  thereafter,  the  Commission  issued  an  order 
suspending  the  proposed  rates  and  requiring  said  applicant 
company  to  file  with  the  Commission  complete  inventories  of 
all  its  property  in  the  Caruthersville  exchange.  This  order 
suspending  the  operation  of  the  proposed  increase  of  rates  has 
been  continued  from  time  to  time  either  by  order  of  the  Com- 
mission or  by  mutual  agreement  between  the  applicant  and 
representative  of  the  city,  and  is  still  in  effect,  and  the  proposed 
rates  have  not  yet  become  effective. 

On  November  6,  thereafter,  the  Commission  issued  an  order 
in  which  it  set  forth  in  substance  that  it  is  the  intention  of  the 
Commission  to  ascertain  the  value  of  the  telephone  exchange 
of  said  applicant  company  located  at  Caruthersville  in  order 
that  the  Commission  may  be  enabled  to  determine  the  reason- 
ableness of  the  rates  now  being  charged  by  said  applicant  and 
to  fix  reasonable  maximum  rates  to  be  thereafter  charged  by 
said  applicant  for  telephone  service  rendered  by  said  exchange 
at  Caruthersville.  The  order  also  required  the  company  to  file 
inventories  and  to  submit  its  books  for  inspection  to  the  en- 
gineers and  accountants  of  the  Commission. 

The  engineers  and  accountants  for  applicant  company  there- 
after submitted  in  evidence  before  Commissioner  Woemer 
detailed  inventories,  appraisals,  and  audits  of  the  property, 
income,  and  operating  expenses  of  the  exchange  at  Caruthers- 
ville. The  engineers  and  accountants  of  the  Commission  also 
made,  an  appraisal,  valuation,  and  audit  of  all  of  the  properties 
of  the  exchange  at  Caruthersville,  and  the  gross  income  and 
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crperating  expenses  of  samey  which  was  thereafter  offered  in 
evidence. 

The  cases  were  submitted  on  oral  argument  and  briefs  were 
filed  by  applicant 

IL  The  Franchise  Rates. — ^The  city  of  Caruthersville  is  or- 
ganized as  a  city  of  the  fourth  class,  as  provided  by  §  8527^ 
Kev.  Stat  1909.  On  December  4,  1899,  the  board  of  aldermen 
of  said  city  passed  ordinance  l^o.  212,  granting  to  the  Cape 
Girardeau  Telephone  Company  and  its  assigns  (one  of  appli- 
cant's predecessors)  a  franchise  to  construct  and  operate  a  tele- 
phone exchange  in  said  city.  By  the  terms  of  §  2  of  said 
ordinance,  the  rates  were  prescribed  as  follows:  For  business 
phones  $2;  for  residence  phones  $1;  and  a  combination  price 
of  $2.50  where  a  subscriber  took  one  of  each. 

On  November  7,  1904,  said  city  passed  ordinance  No.  21, 
which  repealed  §  2  of  said  ordinance  No.  212,  and  enacted  in 
lieu  thereof  a  new  section,  which  reads  as  follows: 

'^Section  2.  Said  company  shall  not  charge  a  greater  monthly 
rental  to  its  subscribers  than  $2.50  for  each  business  telephone, 
and  $1.50  for  each  residence  telephone,  which  rates  shall  be 
deemed  to  include  the  use  of  the  telephone  by  the  subscriber, 
members  of  his  family,  and  his  employees  in  the  discharge  of 
their  duties  as  such,  and  shall  include  said  exchange  and  all 
toll  lines  now  owned  and  coutroUed  by  said  company  within  the 
limits  of  Pemiscot  county,  Missouri;  and  said  company  shall 
make  no  greater  charge  to  its  said  subscribers  for  services  on  its 
toll  lines  in  southern  Missouri  than  it  makes  to  the  subscribers 
to  said  companies'  other  exchanges;  provided  that  said  above- 
named  rates  shall  not  be  in  effect  until  said  telephone  company 
shall  have  put  into  operation  and  maintain  a  long-distance  tele- 
phone line  from  Caruthersville,  Missouri,  to  Campbell,  in 
Dunklin  county,  Missouri,  there  to  connect  with  the  long-dis- 
tance line  maintained  by  and  with  the  telephone  sy&tem  known 
as  the  Bell  Telephone  System  with  connections  to  St  Louis 
and  elsewhere,  and  until  said  company  shall  have  put  into  opera- 
tion and  maintained  in  the  city  of  Caruthersville  a  full  metallic 
system  of  Bell  telephones,  such  as  are  used  by  the  Bell  Tele- 
phone Company  and  its  sublicensees;   and  provided,  further, 

that  said  company  shall  give  all  of  its  subscribers  and  patrons 
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service  upon  the  long-distance  telephones  of  the  Bell  Telephone 
SyBtem  at  such  rates  as  are  £xed  by  said  Bell  Telephone  Com- 
pany and  its  sublicensees.  The  above  rates  shall  not  be  effective 
until  after  said  telephone  company  shall  have  completed  the 
putting  in  of  said  metallic  system,  and  until  it  shall  have  made 
connection  with  said  Bell  Telephone  System  at  the  point  afore- 
said, and  until  after  approval  by  the  board  of  aldermen  of  said 
city  of  Caruthersville.  Said  telephone  company,  upon  request^ 
shall  place  in  .the  business  houses  and  residences  of  this  city, 
or  both,  of  the  person  applying  therefor  'a  telephone  ox  tele- 
phones and  render  services  upon  the  payment  of  six  months' 
rent  in  advance  if  required.  The  said  Cape  Girardeau  Tele- 
phone Company  shall  file  its  acceptance  in  writing  within  thirty 
days  after  the  passage  and  approval  hereof.'^ 

On  March  7,  1906,  the  board  of  aldermen  of  said  city  passed 
ordinance  No.  31,  which  was  intended  to  repeal  said  ordinance 
No.  21,  and  to  insert  in  lieu  thereof  the  same  rates  as  were 
prescribed  in  §  2  of  said  ordinance  No.  212.  The  record  dis- 
closes that  the  ordinance  was  read  the  required  number  of  times, 
and  the  vote  on  its  passage  was  entered  on  the  record  as  re- 
quired by  law.  The  record  kept  by  the  board  of  aldermen 
contains  the  following  recital:  "Ordinance  No.  31  was  there- 
fore signed  and  approved  by  the  mayor  and  attested  by  the 
city  clerk.''  The  original  ordinance  was  not  offered  in  evidence, 
neither  do  we  find  any  explanation  disclosing  why  it  was  not 
produced  at  the  hearing.  The  record  of  the  city  in  which  it 
reoordfl  its  ordinances  was  introduced  in  evidence,  which  shows 
that  said  ordinance  No.  31  was  not  signed  by  the  mayor,  the 
place  for  the  signature  of  the  mayor  appearing  blank  in  said 
record,  from  which  the  certified  copy  filed  as  an  exhibit  was 
made. 

Section  9369,  Eev.  Stat.  1909,  provides  the  manner  for  the 
passage  of  an  ordinance  by  the  board  of  aldermen  of  a  city  of 
the  fourth  class.  This  section  provides :  *'No  bill  shall  become 
an  ordinance  until  it  shall  have  been  signed  by  the  mayor  or 
person  exercising  the  duties  of  the  mayor's  office,  or  shall  have 
been  passed  over  the  mayor's  veto  as  hereinafter,  provided." 

Section  9370,  id.,  provides  how  an  ordinance  may  be  passed 
over  the  mayor's  veto.     The  view  we  take  of  this  ordinance  as 
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to  the  city's  authority  to  regulate  rates  prior  to  the  passage  of 
the  so-called  enabling  act  of  1907  makes  it  unnecessary  for 
us  to  pass  on  the  question  of  the  validity  of  said  ordinance  not 
haying  been  signed  by  the  mayor. 

[1]  III.  Original  Cost.— On  December  31,  1912,  the  South- 
western Telegraph  &  Telephone  Company  of  Missouri,  the  ap- 
plicant herein,  took  over  by  purchase  the  entire  holdings  of  the 
Southeast  Missouri  Telephone  Company,  of  which  the  Caruthers- 
ville  exchange  was  a  part.  The  records  of  the  Southeast  Mis- 
souri •Telephone  Company  covering  a  period  from  March  28, 
1904,  to  April  30,  1907,  were  found  to  be  very  incomplete.  The 
records  from  May  1,  1907,  to  August  31,  1912,  were  kept  so 
as  to  show  the  investment  by  exchanges. 

On  September  1,  1912,  the  records  of  said  Southeast  Mis- 
souri Telephone  Company  were  transferred  to  the  St  Louis 
offices  of  applicant  company,  and  since  that  date  have  been 
kept  under  the  supervision  of  the  general  auditor  of  the  South- 
western Telegraph  &  Telephone  Company,  and  at  which  time 
they  were  consolidated  with  the  accounts  of  the  applicant.  The 
books  of  the  Southwestern  Telegraph  &  Telephone  Company 
do  not  show  the  operations  of  the  individual  exchanges,  but 
record  only  the  transactions  of  the  company  as  a  whole.  It 
may  be  well  to  state  here  that  said  company  owns  a  large  num- 
ber of  exchanges  in  the  eastern  half  of  Missouri,  including  one 
in  the  city  of  St.  Louis. 

The  minutes  of  the  Southeast  Missouri  Telephone  Company 
show  that  it  was  organized  under  date  of  March  28,  1904,  and 
was  incorporated  April  14,  1904,  with  a  capital  stock  of 
$150,000.  This  was  increased  to  $300,000  at  a  meeting  of  the 
stockholders  of  said  company  under  date  of  July  19,  1906. 
The  balance  sheet  of  the  entire  holdings  of  the  Southeast  Mis- 
souri Telephone  Company  as  of  December  31,  1912,  which  in- 
cludes the  exchange  at  Caruthersville,  showed  a  total  investment 
of  $438,166.01.  There  were  other  working  assets  and  treasury 
bonds  bringing  the  total  assets  up  to  $471,495.40.  The  capital 
stock  outstanding  at  that  date  was  $287,625  and  the  bonded 
debt  was  $15,000.  Notes  payable  amounted  to  $60,041.67. 
There  were  other  small  liabilities  which  brought  the  total  lia- 
bilities up  to  $471,495.40.    The  capital  assets  at  that  date  con- 
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sisted  of  exchanges,  lines  and  equipment^  $213,954.91;  toll 
lines  and  wire,  $135,208.43.  The  Caruthersville  exchange  was 
represented  by  exchange  lines  and  equipment  to  the  amount  of 
$24,124.74.  The  books  of  the  Southeast  Missouri  Telephone 
Company  as  of  December  31,  1912,  detailed  an  account  called 
"contracts  and  licenses,"  to  the  amount  of  $77,515.95.  In 
analyzing  this  account  it  was  found  to  consist  of  items  credited 
to  capital  stock  which  had  been  charged  to  investment  in  ex- 
changes and  toll  lines  and  later  credited  to  that  account  and 
charged  to  contracts  and  licenses,  amounting  to  $12,622.20; 
items  credited  to  discount  on  stock  and  charged  to  investment 
in  exchanges  and  toll  lines  and  later  credited  to  that  account 
and  charged  to  contracts  and  licenses,  $47,293.75;  items  cred- 
ited to  discount  on  stock  $17,600, — making  a  total  of  $77,515.- 
95.  This  account  was  deducted  by  Mr.  McShane,  accountant 
for  the  Commission,  from  the  total  value  of  assets  which  were 
taken  over  by  applicant  company  on  December  31,  1912,  as 
having  no  value.  The  capital  stock  of  the  Southeast  Missouri 
Telephone  Company  amounts  to  $287,625.  The  proof  shows 
beyond  dispute  that  a  large  part  of  said  capital  stock  was  issued 
by  the  Southeast  Missouri  Telephone  Company  for  50  per  cent 
of  its  face  value.  The  records  disclose  that  50  per  cent  of  the 
first  issue,  August  1,  1904,  to  !N"ovember  10,  1905,  was  charged 
to  discount,  and  presumably  the  other  50  per  cent  was  received 
in  cash.  From  July,  1906,  to  March,  1907,  there  was  further 
charged  to  discount  on  capital  stock  $43,512.50  and  the  balance 
presumably  was  in  cash. 

In  April,  1911,  there  was  a  stock  dividend  declared  of  $6,400. 
It  would  thus  appear  that  the  total  amount  received  from  the 
sale  of  stock  for  cash  by  the  Southeast  Missouri  Telephone  Com- 
pany was  $119,112.60.  There  has  been  reserved  for  deprecia- 
tion $55,429.55.  The  total  capital  i^vestment  of  the  Southeast 
Missouri  Telephone  Company  was  shown  to  be  $438,166.01, 
and  is  accounted  for  as  follows:  Cash  received  from  the  sale 
of  capital  stock  $150,090.30;  cash  received  on  account  of  notes 
payable  $60,041.67,  making  a  total  of  $210,131.97;  items  cred- 
ited to  capital  stock  and  charged  to  franchises,  $12,622.20;  dis- 
count on  capital  stock  transferred  to  contracts  and  licenses, 
$64,893.75, — ^making  a  total  of  $287,647.92,  thus  leaving  a 
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balance  of  $150^518.09  which  must  have  been  paid  out  of  the 
earnings  of  the  company. 

The  record  further  discloses  that  there  were  dividends  paid 
by  said  company  amounting  to  $39y596.26. 

The  Southwestern  Telegraph  &  Telephone  Company  took 
over  by  purchase  the  assets  and  liabilities  of  said  Southeast 
Missouri  Telephone  Company  as  of  December  31,  1912,  for 
which  it  paid  $294,621.95.  Thus  it  appears  that  the  book  value 
of  the  capital  assets  taken  over  was  $438,166.01,  less  the  con- 
tracts and  license  account,  which  did  not  represent  any  ^alue, 
leaving  the  book  value  of  the  capital  investment  of  said  com- 
pany at  $360,650.06,  less  reserve  for  depreciation,  $55,429.55. 
This  gives  a  net  value  of  the  capital  investment  of  said  company 
taken  over  by  applicant  as  of  said  date  at  $305,220.51.  The 
records  further  disclose  that  the  applicant  company  transferred 
the  assets  of  the  Southeast  Missouri  Telephone  Company  onto 
its  books  as  of  January  1,  1913,  at  an  appraised  value  of  $385,- 
000.  If  we  deduct  from  that  amount  the  actual  amount  paid, 
$294,521.95,  leaves  an  excess  of  the  appraised  value  over  the 
cost  to  applicant  company  of  $90,478.05,  The  c(»npany's  books 
showed  that  there  had  been  paid  for  the  capital  stock  of  the 
Southeast  Missouri  Telephone  Company  the  sum  of  $247,373.- 
25.  This  included  an  amount  of  $12,892.95,  which  represented 
the  interest  on  the  amount  advanced  by  the  Missouri  &  Kansas 
Telephone  Company  (an  allied  Bell  property).  It  appears 
that  said  Missouri  &  Kansas  Telephone  Company  purchased; 
on  behalf  of  the  Southwestern  Telegraph  &  Telephone  Com- 
pany 2,658.45  shares  of  the  capital  stock  of  the  Southeast  Mis- 
souri Telephone  Company,  and  this  was  later  turned  over  to 
the  applicant  company. 

Accountant  McShane's  audit  shows  that  the  total  book  in- 
vestment in  the  Caruthersville  exchange  at  December  31,  1913, 
amounted  to  $24,614.60.  To  this  amount  he  added  ^incom- 
pleted estimates''  in  the  sum  of  $7,701.71.  This  last  item 
represented  new  construction  not  yet  in  service  at  the  time  the 
audit  was  made,  as  there  was  certain  work  necessary  to  the  (xm- 
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pletion  of  same.  The  accountaBt  had  to  begin  with  an  unveri- 
fied item  of  $10,000  as  representing  the  Caruthersville  exchange, 
as  he  was  unable  to  verify  same  from  any  records  obtainable. 
It  is  to  be  noted  that  the  value  of  the  Caruthersville  exchange 
as  shown  by  the  books,  as  above  stated,  does  not  disclose  any 
item  for  depreciation  of  the  old  plant  properties. 

An  exhibit  was  submitted  by  applicant  company  showing  the 
original  plant  value  of  the  exchange  at  Caruthersville  at  Sep- 
tember 1,  1913,  before  rebuilding,  to  be  $21,337,  and  after  re- 
building to  be  $27,700.  We  understand  that  the  figures 
submitted  by  the  company  showing  its  book  value  do  not  show 
any  item  for  depreciation  of  that  part  of  the  Caruthersville 
plant  not  replaced  new. 

IV.  Estimates  of  Cost  of  Reproduction  New. — ^Engineer 
Player,  for  the  Commission,  submitted  an  estimate  of  the  cost 
of  reproduction  new  of  the  Caruthersville  exchange,  without 
depreciation,  as  of  date  February  26,  1914,  as  follows: 

Table  No.  1. 
Total  Summary  of  Player's  Appraisal  as  of  February  26,  1014. 
*  Reproduction  Value, 

New. 

A.  Land    

B.  Distributing  system  '  ^17,308 

0.  Buildings  and  misceUaneous  structures 

D.  Exchange  equipment   3,054 

S.  General  equipment   • 

F.  Paving    

Physical   plant    .• ^20,362 

Engineering  and  supervision  10%    2,038 

Interest  during  construction  (5% — 3  months  ..  305 

$22,703 

H.  Furniture  and  fixtures   392 

Material  and  supplies  1,146 

Tool*   196 


Totel    $24,437 

Witness  Bloom,  when  testifying  for  applicant  company,  was 
asked  as  to  the  depreciated  value  of  the  exchange^  and  stated 
in  reply  that  the  estimated  value  of  $26,419,  as  contained  in 
certain  exhibits  submitted  by  the  company,  would  represent^ 
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when  depreciated,  a  value  not  to  exceed  $20,000  as  the  present 
value  of  the  exchange,  but  that  he  did  not  consider  it  proper  to 
take  the  present  value  as  the  basis  for  rate  making. 

Witness  Stephens,  plant  engineer  for  applicant  company, 
when  testifying,  stated  that  the  replacement  cost,  of  the  present 
plant  was  about  70  per  cent  of  the  cost  of  the  plant  new,  or,  in 
other  words,  that  the  plant  should  be  depreciated  about  30  per 
cent.  We  understand  this  depreciation  to  be  only  figured  on 
the  old  part  of  the  plant  left  in  the  exchange,  as  this  witness 
further  testified  that,  to  consider  the  plant  as  a  whole,  both  the 
old  and  the  new  equipment,  as  it  would  contain  when  rebuilt, 
that  the  rate  of  accrued  depreciation  should  be  "somewhere  be- 
tween 15  and  20  per  cent/' 

If  Mr.  Player's  estimated  appraisal  of  cost  of  reproduction 
new  of  $24,437  is  depreciated  20  per  cent,  as  testified  by  wit- 
ness Stephens,  we  find  the  amount  of  accrued  depreciation 
would  be  $4,487,  and  that  the  cost  of  reproduction  new  less  such 
accrued  depreciation  would  be  $19,550  for  the  Caruthersville 
exchange. 

If  we  take  the  item  of  $19,603,  as  shown  in  table  2  submitted 
by  applicant  company,  as  the  value'  of  the  old  plant  retained 
and  figure  accrued  depreciation  of  30  per  cent,  as  testified  by 
witness  Bloom,  it  would  give  the  sum  of  $5,880  as  the  amount 
of  accrued  depreciation,  and  which,  if  taken  from  Mr.  Player's 
appraisal  of  $24,437,  would  make  his  depreciated  appraisal  the 
sum  of  $18,557. 

Mr.  Player  explained  his  appraisal  as  having  been  made  on 
the  theory  of  reproduction  new  without  any  depreciation,  inas- 
much as  he  thought  that  that  part  of  the  old  plant  still  in  use 
would  render  as  efficient  service  as  if  new. 

We  find  that  Mr.  Player's  estimates  of  coats  new,  if  properly 
depreciated  according  to  the  testimony  of  witnesses  Bloom  and 
StephdUB,  would  give  an  estimated  value  of  about  $19,550. 

Witness  Bloom,  manager  of  applicant  company,  and  engineer 
Stephens  submitted  estimates  of  cost  of  reproduction  new  of  the 
.Caruthersville  exchange,  as  follows: 
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Table  No.  2. 

The  Southwestern  Telegraph  &  Telephone  Company    (Missouri) 

OaruthersVille  Exchange. 

Statement  "B" — Plant  Inventory  and  Appraisal. 
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Summary   of   Plant  Inventory 
and  Appraisal. 

1| 

$1,035 
1,284 

$2,319 

^^e8ent 

Plant 

Retained. 

New  Plant, 
Estimated. 

Tql^l  New  Plant 
and-  Present  Plant 
lletained. 

Equipment — 

Central   office   equipment    . . 
Sub-station   equipment    .... 

$2,935 
6,251 

$1,900 
4,967 

$2,296 
1,386 

$4,196 
6,353 

Total  equipment   

$9,186 

$6,867 

$3,682 

$10,549 

Bwehange  Lines — 

Poles  lines 

$7,853 
4,677 
4,473 

$851 
3,137 
1,643 

$7,002 
1,540 
2,830 

$838 

6,802 

1,132 

300 

887 

$7,840 

Aerial  cable   

8,342 

Aerial  wire    

3,962 

Underground  conduit  ...... 

300 

Underground  cable 

387 

Right  of  way 

230 

230 

230 

Total  exchange  lines   .. 

$17,233 

$5,631 
$7,990 

$11,602 

$9,459 

$21,061 

Total  telephone  plant 

$26,419 

$18,469 

$13,141 

$31,610 

MiBoeU<Meou8  Property — 
Supplies 

$751 

205 

53 

125 

$751 

206 

53 

125 

$751 

Office  furniture  and  fixtures 
Took    

205 
53 

Teams  and  vehicles   

125 

Total   miscellaneous  prop- 
ertv     

$1,134 

$1,134 

$1,134 

Total  telephone  plant  and 
miscellaneous     property 

$27,553 

$7,950 

$19,603 

$18,141 

$32,744 

The  company's  valuation,  as  presented  in  table  No.  2,  shows 
iio  depreciation  of  the  old  part  of  the  plant  left  in  the  reconstruc- 
tion. If  it  should  be  depreciated  30  per  cent,  as  testified  by 
witness  Bloom,  we  have  the  item  of  $5,880  as  representing  the 
depreciation,  and  the  depreciated  value  of  the  plant  $26,864. 

[2]  V.  A.  T.  (&  T,  Co.  Transmitters  and  Receivers. — The 
evidence  discloses  that  the  American  Telephone  &  Telegraph 
Company  owned  and  had  in  use,  in  the  Caruthersville  exchange, 
at  the  date  of  appraisal,  161  transmitters  of  the  value  of  $1.50 
P.U.R.1915E. 
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each;  147  receivers  of  the  value  of  $1.14  each;  and  147  induc- 
tion coils,  No.  20,  of  the  value  of  $.55  each,  making  the  aggre- 
gate total  value  of  $489.93. 

For  the  reasons  stated  by  Commissioner  Kennish  in  the  .St 
Louis  Kate  Case,  these  instruments  will  be  capitalized  as  though 
owned  by  applicant  company,  and  a  rate  of  return  allowed 
thereon. 

[3]  VL  WorUng  Capital  and  All  Other  Values.— The  Com- 
mission will  also  add  $800  for  working  capital,  this  sum  being 
equal  to  at  least  one-twelfth  of  the  total  gross  annual  income 
of  applicant  company,  which  we  deem  a  reasonable  amount 
Any,  and  all  other  values  of  any  intangible  nature  will  be  con- 
sidered as  pointed  out  in  McGregor^Noe  Hardware  Co.  v.  Spring- 
field Gas  &  Electric  Co.  1  Mo.  P.  S.  C.  R  468. 

[4]  VII.  Pair  Present  Value, — Upon  a  full  consideration 
of  all  the  evidence  introduced  in  this  case,  the  Commission  finds 
as  a  fact  that  the  fair  present  value  for  determining  reasonable 
and  just  rates  in  this  case,  of  all  the  property  of  the  local  ex- 
change at  Caruthersville,  of  applicant  company,  including  the 
transmitters,  receivers,  .and  induction  coils  furnished  by  the 
American  Telephone  &  Telegraph  Company  as  hereinbefore  set 
out,  as  of  date  February  26,  1914,  used  and  useful  by  applicant 
company  in  the  service  of  the  public,  considering  said  exchange 
and  each  class  of  its  property  as  a  going  concern,  and  taking  into 
account  the  fact  that  said  exchange  is  in  successful  operation,  and 
including  engineering,  supervision,  and  interest  during  construc- 
tion, organization,  and  general  expenses,  legal  expenses,  contin- 
gent expenses,  insurance,  general  contractor's  profit,  promotion, 
and  other  development  expenses,  working  capital,  and  induding 
all  other  elements  of  values,  tangible  and  intangible,  .as  used  in 
the  public  service  in  furnishing  telephonic  service,  is  the  total 
sum  of  $25,000,  which  said  sum  is  hereby  fixed  and  determined 
by  the  Commission  to  be  the  fair  present  value  of  said  exchange 
as  of  said  date,  for  the  purpose  of  determining  reasonable  and 
just  rates  in  this  case. 

VIII.  Income  and  Operating  Account, — The  corrected  profit 
and  loss  account,  including  overhead  expenses,  for  the  year  end- 
ing December  31,  1913,  is  shown  by  the  report  of  the  account- 
ants for  the  Commission  and  the  company  to  be  as  follows : 
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Table  No.  3. 

Corrected  Profit  and  Lost  Account,  Including  Overhead  Expenses  for  the 

Year  Ended  December  31,  1913. 


Conmiission's 
Corrected 
Figures. 

Company's 
Report. 

Difference. 

Exchange   revenue    •••• 

$7,383.88 

.    1,269.85 

7.04 
461.39 
402.77 

$7,383.88 

1,281.65 

7.04 

461.39 

402.77 

84.00 

Message  tolls    (26%   of  gross 
revenue )    

$11,801 

Tel^raph  tolls  (26%  of  gross 
revenue)    '. 

Tel^raph  commissions 

Other  telegraph  charges 

Pole  contacts  at  10  cents  each 

84.66t 

Total  revenue   •••••• 

$9,624.93 

$9,620.73 

$96.80 

Operating  Empenaea — 

Maintenance  expenses   

Traffic  expenses 

$2,761.68 
3,364.96 
1,338.68 

398.56 

62.40 

156.74 

214.00 

78.66 

$2,761.68 
3,364.96 
1,338.68 

398.66 

62.40 

161.34 

214.00 

78.66 

Commercial  expenses   

General  and  miscellaneous  ex- 
pense     

•••••••• 

Uncollectible  accounts  

Taxes 

"    $4.46« 

Rents 

Insxii'ance    ••«••«•.-««.«-«.-- 

Total  operating  expenses... 

$8,364.47 

$8,360.07 

$4.40 

Net  profit  on  operations  . . . 
Add^ 

$1,160.46 
17.56 

$1,260.66 
17.66 

$100.20 

$1,178.02 

$1,278.22 

$100.20 

License  revenue  4i%    

Denreeiation 

$387.14 
863.96 

$387.14 
2,166.00 

$1,312,054 

$1,241.09 

$2,653.14 

$1,312.05 

Net  deficit   

$63.07 

$1,274.92            $1,211.85 

)  Toll  receipts  overstated  in  company's  statement. 

t  Rental  of  pole  contacts  of  toll  lines.  Nothing  taken  up  on  books  for 
this. 

t  Statement  approximates  taxes  on  basis  from  March  1,  1913,  to  Feb.  28, 
1914.    We  have  taken  actual  amount  taxes  paid. 

4  Company  estimates  depreciation  '^before  rebuilding."  We  have  taken  the 
actual  proportion  of  amount  reserved  during  1914  applicable  to  Caruthers- 
viUe. 

[6]  Thus  it  is  shown  from  the  above  table  that  there  is  a 
deficit  of  $63.07,  according  to  the  corrected  report  by  the  Com- 
mission's accountant,  after  deducting  the  sum  of  $387.14,  being 
the  license  revenue  of  4^  per  cent  to  the  American  Telephone  & 
P.U.R.1916B. 
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Telegraph  Company,  and  a  net  income  of  $324.07,  if  we  disallow 
the  license  revenue  item  of  4i  per  cent.  The  report  of  the  com- 
pan/fl  accountant  shows  a  deficit  of  $1,274*92,  after  deducting 
$387.14,  being  the  license  revenue  of  4^  per  cent  to  the  Ameri- 
can Telephone  &  Telegraph  Company.  If  we  disallow  the  4i 
per  cent  item,  the  company  still  has  a  deficit  of  $887.78,  accord- 
ing to  its  report. 

We  disallow  the  item  of  $387.14  for  license  revenue  of  4^ 
per  cent  of  the  total  gross  income  to  the  American  Telephone  & 
Telegraph  Company  for  the  very  able  and  convincing  reasons 
stated  by  Commissioner  Kennish  in  the  St.  Louis  Rate  Case, 
the  evidence  of  which,  by  agreement,  on  this  point,  was  to  be 
considered  in  this  case. 

Table  No.  4. 
The  following  table  is  taken  from  statement  "D,"  which  was  filed  in  this 
case  by  applicant  company,  showing  the  estimated  increase  in  revenue  from 
the  proposed  increased  rates: 


Present  Rates. 

Proposed  Rates. 

Class  of  Service. 

Ste. 

91 
25 

4 

120 



210 

27 

3 

Rate. 

Annual 
Revenue. 

Sta. 

'lis 

.... 
115 

230 
.... 

Rate. 

Annual 
Revenue. 

Annual 
Revenue 
Increase. 

Business  direct  . . . 

$24 
21 
30 

$2,184.00 
525.00 
120.00 

"$30 

$3,450.66 

Total    business . . 

$2,829.00 

$3,450.00 

$621.00 

Residence    direct . . 
Residence — 4-party 

$15 
12 
13 

$3,150.00 

324.00 

54.00 

$18 

a  •   .  •  k 

$4,140.00 

240 

230 

Total  residence. . 
Grand  total  ..... 

$3,528.00 
$6,357.00 

..... 

$4,140.00 
$7,590.00 

$612.00 
$1,233,00 

[6]  By  adding  to  the  net  revenue  of  $324.07,  as  above  found 
by  the  Commission,  the  estimated  increase  in  revenue  of  $1,233, 
if  the  new  rates  as  provided  for  in  ordinance  No.  21  are  per- 
mitted to  become  effective,  we  have  the  total  net  revenue  of  $1,- 
657.07  per  annum. 

If  we  estimate  the  rate  of  return  at  7  per  cent  on  the  value  of 
$25,000,  we  have  the  sum  of  $1,750,  without  any  allowance  for 
depreciation  and  contingent  reserve.  The  estimated  net  return 
of  $1,557.07  will  fall  short  of  this  return  by  $192.93.     The 
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engineer  for  the  Conunission  testified  that  the  rate  for  depre- 
ciation and  reserve  should  be  at  least  5  per  cent  on  the  value  of 
the  exchange.  .We  think  the  company  should  be  able  to  reduce 
its  operating  expenses  of  the  Caruthersville  exchange  by  prorat- 
ing the  salary  of  its  local  nianager  to  the  other  exchanges  under 
his  supervision,  as  it  did  for  the  last  two  or  three  months  of  the 
year  1913.  There  may  be  other  economies  that  may  be  practised 
to  help  increase  its  net  earnings.  Its  business  will  doubtless 
increase  since  the  rebuilding  of  its  plant  and  the  giving  of 
better  service. 

The  rates  proposed  to  be  charged,  on  comparison,  are  approxi- 
mately those  generally  charged  throughout  the  state  in  cities 
containing  about  the  population  of  Caruthersville,  and  having 
a  new  exchange  of  the  type  and  character  of  the  one  recon- 
structed in  that  exchange. 

[7]  The  cities  of  this  state  were  not  given  the  power  to  regu- 
late telephone  rates  until  the  enactment  of  §§  9568  and  9569, 
Rev.  Stat.  1909,  by  the  legislature  in  1907.  State  ex  rel.  Gar- 
ner V.  Missouri  &  K  Teleph.  Co.  189  Mo.  83,  88  S.  W.  41 ; 
St.  Louis  V.  Bell  Teleph.  Co.  96  Mo.  623,  2  L.R.A.  278,  9  Am. 
St  Eep.  370,  10  S.  W.  197. 

Ordinance  No.  21,  amending  §  2  of  said  ordinance  No.  212, 
was  enacted  on  November  7,  1904,  and  provides  for  its  accept- 
ance within  thirty  days  after  its  passage  and  approval  by  the 
telephone  company,  grantee  therein.  It  is  clear  that  this  ordi- 
nance was  intended  only  as  naming  a  contract  rate,  and  not  to 
become  effective  until  accepted  by  the  telephone  company  as 
therein  provided. 

It  is  further  to  be  observed  that  the  attempted  passage  of  said 
ordinance  No.  31  to  repeal  said  ordinance  No.  21,  and  regulate 
telephone  rates,  was  on  March  7,  1906,  and  prior  to  the  passage 
of  the  statute  authorizing  cities  to  regulate  telephone  rates,  other 
than  by  contract. 

The  proof  discloses  that  at  the  date  of  the  last  hearing  in 
these  cases  the  Caruthersville  exchange  had  been  fully  recon- 
structed by  applicant  company  as  provided  for  by  said  ordi- 
nance ^^o.  21  with  a  "full  metallic  system  of  Bell  telephones." 

It  was  agreed  at  the  close  of  the  taking  of  testimony  by  counsel 
for  the  company  and  the  city  that  should  the  question  be  consid- 
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ered  by  the  Commission  of  giving  to  the  local  jsubscribers  of  the 
Caruthersville  exchange  the  additional  service  of  the  use  of  the 
toll  lines  in  Pemiscot  county  to  the  several  local  exchanges  located 
in  said  county  for  the  rates  proposed,  then  in  that  event  additional 
evidence  was  to  be  offered,  showing  the  cost  of  giving  such  toll 
service  in  connection  with  the  local  subscribers  of  the  Caruthers- 
ville exchange.  We  think  that  after  an  actual  test  of  the  pro- 
posed rates  for  one  year,  the  Commission  will  be  in  a  much 
better  position  to  hear  such  evidence  and  pass  upon  the  merits 
of  same. 

The  Commission  will  retain  jurisdiction  of  the  case  for  that 
purpose,  and  will  permit  the  test  of  the  proposed  rates  for  a 
period  of  one  year  from  September  1,  1915,  and  until  otherwise 
ordered  by  the  Commission,  and  will  require  monthly  state- 
ments to  be  furnished  by  the  company  to  both  the  Commission 
and  the  city,  of  its  gross  income  and  operating  expenses,  includ- 
ing all  earnings  from  the  toll  charges  from  the  Caruthersville 
exchange  by  its  subscribers  to  all  other  local  exchanges  owned 
by  said  company  in  said  county. 

An  order  will  be  entered  in  conformity  with  the  views  herein 
expressed.    All  concur. 

Note. — ^Establishment,  increase  or  decrease  of  telephone  rates, 
tolls,  and  charges;  elimination  of  discrimination  in  favor  of 
stockholders  and  owners  of  telephones. 

In  Be  Interstate  Teleg.  Co.  Application  No.  124,  Jan.  15^  1915, 
the  California  CommiBsion  held  that  an  application  for  authority 
to  establish  rates  did  not  require  a  formal  proceeding,  and  dis- 
missed the  application,  the  matter  having  been  adjusted  without 
the  necessity  of  such  proceeding. 

In  Vermont  Teleph.  &  Exch.  Co.  No.  2850,  June  17,  1915,  the 
Illinois  Commission  authorized  an  increase  of  tiie  charge  for  switch- 
ing rural  service  subscribers  to  $3.50  per  annum,  where  the  existing 
rates  were  less  than  the  actual  cost  of  service  as  ascertained  upon 
apportioning  the  operating  and  maintenance  expenses  for  town  and 
rural  subscribers  on  the  basis  of  the  number  of  telephones  and  the 
amount  of  town  and  rural  traffic. 

In  Re  Oregon-Washington  Teleph.  Co.  XJ-F-126,  April  14,  1916, 
the  Oregon  Commission,  in  permitting  an  increase  in  monthly  rates 
for  the  purpose  of  allowing  a  discount  of  the  same  amount  for 
prompt  payment,  held  that  the  discount  should  approximate  10  per 
P.U.IL1916E. 
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cent  of  the  net  bill,  with  enough  added  to  ayoid  fractions  and  make 
the  cents  end  with  0  or  5,  with  25  cents  as  the  maximum. 

In  Be  Tri-Oounty  Farmers  Telephone  of  Irene,  Aug.  18,  1915, 
the  South  Dakota  Gixnmission  held  that  Laws  of  1909,  chap.  389, 
§  6,  as  amended  by  Laws  of  1911,  chap.  218,  §  4,  requiring  that 
all  terminal  fees  for  toll  messages  shall  be  uniform,  and  that  no 
more  than  a  maximum  fee  of  5  cents  shall  be  charged,  precluded 
making  a  charge,  in  addition  to  toll,  to  a  nonsubscriber  for  the  use 
of  a  subscriber's  phone  in  reaching  the  toll  line,  since  such  charge 
would  be  a  terminal  fee  which  is  always  included  in  the  fixed  toll 
rate.  It  was  also  held  in  this  proceeding  that  a  nonsubscriber 
should  be  required  to  pay  a  reasonable  rate  for  local  calls  over  a 
subscriber's  telephone,  and  that  the  company  could  not  refuse  to 
accept  the  local  or  long-distance  business  of  a  nonsubscriber,  pro* 
vided  that  the  subscriber  consents  to  the  use  of  the  telephone,  and 
that  a  local  rate  for  nonsubscribers  has  been  established,  and  that, 
in  the  case  of  toll  messages,  no  more  than  the  regular  toll  rate*  is 
charged. 

In  Be  Carter  &  W.  Teleph.  Co.  June  23,  1915,  the  Wisconsin 
Commission  authorized  a  horizontal  increase  of  $3  per  atmum  for 
all  classes  of  service,  where  existing  revenue  would  produce  a  return 
of  only  1.4  per  c^t  on  the  value  of  the  property. 

In  Be  Beaver  Teleph.  Co.  June  23,  1915,  the  Wisconsin  Commis- 
sion, while  holding  that  the  fact  that  a  debt  was  incurred  for 
reconstruction  purposes  during  a  single  year,  would  not  necessarily 
indicate  that  an  increase  of  rates  should  be  granted,  authorized  an  in- 
crease from  65  cents  to  $1  per  month  for  rural  telephones,  where 
the  existing  rates  normally  would  not  produce  suflScient  revenue  for 
maintenance  of  lines  and  for  taxes,  and  subscribers  made  no  objec* 
tion. 

The  establishment,  increase,  or  decrease  of  rates,  tolls,  and  charges 
and  rules  relating  tiiereto,  have  also  been  approved  or  ordered  in 
various  jurisdictions  as  follows: 

Illinois.— In  Be  Bruce  Mut.  Teleph  Co.  No.  2659,  July  23,  1915, 
increase  from  $3  to  $4  per  annum  for  rural  party  lines  in  and 
around  Bruce;  In  Be  Cordova  Teleph.  Co.  No.  2299,  Aug.  25,  1915, 
increase  from  $5  to  $9  per  annum  in  and  around  Cordova;  In'  Be 
Inter-State  Teleph.  &  Tdeg.  Co.  No.  2274,  Aug.  19,  1915,  in- 
creases of  50  cents  and  $1  per  month  in  main  line  and  party-line 
residence  and  business  rates  in  Hampshire,  Makena,  and  Frank- 
fort; In  Be  Antioch  Teleph.  Co.  No.  3706,  May  20,  1915,  discon- 
tinuance of  a  reduced  rate  to  owners  of  instruments ;  In  Be  Beecher 
City  Teleph.  Co.  No.  3422,  May  20,  1915,  discontinuance  of  a 
reduced  rate  to  owners  of  instruments;  In  Be  Calhoun  Teleph.  Co. 
No.  3415,  May  20,  1915,  discontinuance  of  a  reduced  rate  to  owners 
of  instruments,  and  a  combined  rate  for  a  business  telephone  and  a 
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residenoe  telephone  which  is  less  than  the  sum  of  the  regular  reei- 
dence  and  business  rates;  In  Re  Jackson  County  Teleph.  Co.  No. 
3460,  Sept.  2,  1915,  discontinuance  of  reduced  rates  to  stockholders, 
and  increase  irom  50  cents  to  75  cents  per  month  for  rural  party 
lines;  In  Re  Kenney,  C.  &  Farmers  Mut.  Teleph.  Co.  No.  3576, 
May  20,  1915,  discontinuance  of  reduced  rates  to  stockholders  and 
to  owners  of  instruments;  rule  requiring  payment  for  service  six 
months  in  advance  held  unreasonable. 

Indiana.— In  Re  Lizton  Mut.  Teleph.  Co.  No.  1460,  May  28, 
1915,  increase  from  $3  to  $4  per  annum  for  lines  in  and  around 
Lizton;  In  Re  People's  Mut.  Teleph.  Co.  No.  1682,  July  9,  1916, 
increase  from  $5  to  $8  per  annum;  la  Re  West  Point  Co-Op. 
Teleph.  Co.  No.  1405,  June  4,  1915,  increase  from  $1  per  month, 
payable  quarterly  in  advance,  to  $1.25  per  month,  payable  at  the 
end  of  each  quarter;  In  Ex  parte  Flint-Kyle  Teleph.  Co.  No.  1161, 
March  6,  1915,  reduction  from  $1  to  75  cents  per  month  for  3  and 
4  party  lines,  and  to  65  cents  per  month  for  6  and  6  party  lines  in 
Odon;  In  Re  Lafayette  Teleph,  Co.  No.  1000,  Feb.  1,  1915,  reduc- 
tion from  $15  to  $12  per  annum  for  party  lines  in  Lafayette  and 
West  Lafayette;  In  Re  Monon  &  F.  Teleph.  Co.  No.  1236,  Jan. 
8,  1915,  reduction  to  10  cents  for  messages  between  Monon  and 
Francisville;  In  Re  Mooreland  Rural  Teleph.  Co^  No.  1546,  July 
1,  1915,  supplement  No.  3  to  P.  S.  C.  I.  No*  2,  for  rental  rates  and 
outgoing  local  calls,  together  with  concurrence  in  tariffs  of  the 
Central  Union  Telephone  Company,  affecting  toll-line  charge  for 
joint  service  was  approved. 

Kansas. — In  Re  Meriden  Teleph.  Co.  Docket  No.  880,  Oct.  15, 
1915,  schedule  covering  business  and  residence  individual  lines  and 
rural  party  and  switching  lines  in  and  around  Meriden;  rules  for 
the  collection  and  refund  of  rentals  and  switching  fees. 

Michigan. — In  Re  Citizens  Teleph.  Co.  T-85,  June  29,  1915, 
increase  of  gross  rates  for  the  Lowell  exchange,  with  reductions  if 
paid  quarterly  in  advance;  In  Re  Coloma  Teleph.  Co.  T-87,  July 
6,  1915,  increase  in  exchange  rate  to  $15  per  annum;  In  Re  Holt 
Rural  Teleph.  Co.  T-86,  June  17,  1915,  increase  of  gross  rates  with 
reductions  if  paid  quarterly  in  advance;  In  Re  Michigan  State 
Teleph.  Co.  T-62,  April  27,  1915,  increase  at  Harsen's  Island  and 
the  St  Clair  Flats  in  connection  with  the  Algonac  exchange;  In 
Re  North  Parma  Teleph.  Co.  T-84,  May  26,  1915,  increases  from 
$10  to  $12  per  annum  for  business  lines,  from  $7  to  $10  for  resi- 
dence single  lines,  and  from  $7  to  $9  for  residence  party  lines; 
In  Re  Waldron  Teleph.  Co  T-79,  Feb.  11,  1915,  increase  from  $10 
to  $12  per  annum  for  business  line;  rules  requiring  payment  quar- 
terly in  advance  and  extra  charge  to  delinquents;  In  Re  Wexford 
County  Independent  Teleph.  Co.  T-80,  March  11,  1915,  increase 
to  $16  per  annum  for  residence  lines,  to  $18  for  business  individual 
P.U.R.1915E. 
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lines^  asfd  fo  $17  fot  btiMness  pajrty  lines;  rules  requiring  pa3rment 
quarteriy  in  advanoe  and  allowing  reductions  if  made  before  speci- 
fied time  or  if  subscriber  owns  his  telephone. 

Nebraskar-Jn  Be  Johnston  .Telepb.  Co.  Application  No.  2512, 
Sept.  10,  1915,  increase  of  25  cents  per  month  for  all  classes  of 
service  with  the  same  discount  for  prompt  payment;  rules  governing 
payment  of  switching  fees  and  toll  charges  of  connecting  independ- 
ent rural  lines;  In  Re  Milbum  &  A.  Teleph.  Co.  Application  No. 
2434,  June  14,  1915,  increase  in  exchange  rate  from  $1  to  $1.50 
per  month,  payable  six  months  in  advance,  with  discount  of  25  cents 
per  month  if  paid  within  thirty  days  when  due;  In  Be  Nebraska, 
Teleph.  Co.  Application  No.  2435,  June  14,  1916,  increase  of  toll 
rates  between  Spalding  and  Bartlett,  and  between  Spalding  and 
Bricson  from  15  cents  to  25  cents  for  the  initial  period  of  three 
minutes;  In  Re  Union  Mut  Teleph.  Co.  Application  No.  2326, 
Feb.  15,  1915,  increase  in  exchange  rate  from  75  cents  to  $1  per 
month;  In  Re  Ainsworth  Teleph.  Co.  Application  No.  2365,  June 
8,  1915,  increasie  from  $3  to  $4  per  annum  for  farm-line  switching; 
In  Re  Ansley  Teleph.  Co.  Application  No.  2312,  Jan.  26,  1915, 
reduction  of  toll  rates  between  Ansley  and  Arcadia  from  20  cents 
to  15  cents,  establishment  of  flat  rate  of  50  cents  per  month  for 
Ansley  subscribers  desiring  service  of  Arcadia  exchange,  discon- 
tinuance of  Westerville  toll  station;  In  Be  Nebraska  Teleph.  Co. 
Application  No.  2356,  March  13,  1915,  reduction  from  $30  to  $24 
per  annum  for  residence  individual  lines,  from  $24  to  $18  for 
residence  two-party  lines,  and  cancelation  of  $18  for  four-party 
lines;  In  Be  Nebraska  Teleph.  Co.  Application  No.  2372,  April  5, 
1915,  reduction  in  toll  rates  between  Wausa  and  enumerated  sta- 
tions ;  In  Be  Nebraska  Teleph.  Co.  Application  No.  2457,  July  24, 
1915,  reduction  in  toll  rate  between  Atkinson  and  Amelia  from  20 
cents  to  5  cents  for  the  initial  period  of  three  minutes ;  In  Be  Union 
Teleph.  Co.  Application  No.  2314,  Jan.  26,  1915,  reduction  of  toll 
rates  between  Wausa  and  Bloomfield  from  25  cents  to  15  cents,  be- 
tween Bloomfield  and  Center  and  between  Bloomfield  and  Cropton 
from  25  cents  to  20  cents;  In  Be  Chardon  Teleph.  Co.  Applica- 
tion No.  2512,  Sept.  16,  1915,  $1.76  per  month  for  farm  lines,  $1 
per  month  for  extension  business  telephones .  and  50  cents  per 
month  for  extension  residence  telephones,  as  applicable  to  exdiange 
of  Cherry  County  Telephone  Company,  of  Valentine,  were  estabf- 
lished;  In  Be  Chester  Teleph.  Co.  Application  No.  2329,  Feb.  17, 
1915,  $1.75  per  month  for  individual  business  lines,  $1.25  for 
individual  residence  lines,  $1.50  for  metallic  farm  party  lines,  with 
discount  of  25  cents  per  month  for  prompt  payment  was  established ; 
In  Be  Douglas  Teleph.  Co.  Application  No.  2371,  March  26, 
1915,  $2.50  per  moni^  for  business  telephone  and  residence  tele- 
phone connected  on  the  same  line  was  established;  In  Be  Nebraska 
P.U.R.1915E.  70 
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Teleph.  Co.  Application  No.  2389,  April  13,  1915,  exchange  rate 
schedule  for  metallic  circuit  service  at  Oretzia  was  established;  In 
Re  Palmer  Teleph.  Co.  Application  No.  2461,  July  20,  1915,  $1.75 
per  month  for  business  telephones  and  $1.25  for  residence  and  coun- 
try telephones,  with  a  discount  of  25  cents  per  month  for  prompt 
payment  was  established;  In  Be  Pierce  Teleph.  Exch.  Application 
No.  2449,  July  20,  1915,  $1.25  per  month  for  two-party  residence 
lines,  and  $3  where  two  business  firms  make  use  of  the  same  tele- 
phone, both  names  to  appear  in  the  directory  was  established; 
In  Re  Farmers  Teleph.  Co.  Application  No.  2471,  July  29,  1915, 
^2.65  per  month  for  two  business  firms  using  the  same  telephone, 
both  names  to  be  published  in  the  directory,  to  apply  to  exchanges 
at  Dodge,  North  Bend,  Scribner,  Snyder,  and  Webster  was  estab- 
lished ;  In  Re  Republican  Valley  Teleph.  Co.  Application  No.  2318, 
Feb.  1,  1915,  $1.25  per  month  in  advance  for  residence  telephones, 
private  line  grounded  circuit  and  four-party  line  metallic  circuit 
connected  with  the  Franldin  exchange  was  established ;  In  Re  Union 
Teleph.  Co.  Application  No.  2367,  March  22,  1915,  5  cents  for  local 
messages  from  pay  stations  at  Wausa,  Bloomfield,  and  Crofton,  was 
established;  In  Re  Nebraska  Teleph.  Co.  Application  No.  2388, 
April  13,  1915,  $3  per  annum  for  farm-line  switching  where  farmers 
own  and  maintain  lines  and  equipment  up  to  limits  of  city  of 
Tekamah  was  established;  In  Re  Curtis  Teleph.  Co.  Application 
No.  2402,  May  5,  1915,  50  cents  per  month  for  extension  phones 
was  established;  In  Re  Farmers  &  M.  Teleph.  Co.  Application  No. 
2437,  June  17,  1915,  $2  for  installation,  to  be  credited  to  patrons 
if  telephones  are  kept  in  the  same  location  for  one  year  was  estab- 
lished ;  In  Re  Hamilton  County  Farmers  Teleph.  Asso.  Application 
No.  2294,  January  15,  1915,  $3  for  installation  of  desk  telephones 
was  established;  In  Re  Nebraska  Teleph.  Co.  Application  No.  2387, 
April  13,  1915,  change  in  listing  of  Nantasket  for  toll  business  from 
direct  rate  to  "Same  as  Ravenna  ;^^  In  Re  Nebraska  Teleph.  Co. 
Application  No.  2448,  July  16,  1915,  cancelation  of  rate  of  $2  per 
month  to  Battle  Creek  subscribers  connected  with  the  Norfolk  ex- 
change. 

Oregon, — In  Re  Western  Teleph.  Co.  Clyde  B.  Carlos,  owner, 
XJ-F-123,  March  18,  1915,  increases  varying  from  25  cents  to  $1  per 
month  for  residence,  business,  and  suburban  individual  and  party 
lines  in  Hubbard. 

South  DaJcoia. — In  Re  Home  Teleph.  Co.  Jan.  7,  1915,  increases 
in  Georgetown,  after  600  stations  are  served;  In  Motley  v.  Da- 
kota Cent.  Teleph.  Co.  F-194,  May  22,  1915,  single  rate  of  $1  per 
month  for  all  classes  of  service  at  Frankfort  exchange,  changed  to 
base  rates  of  $2  for  business  telephones,  $1  for  residence  telephones, 
$1.25  for  rural  party  lines,  with  a  further  increase  of  25  cents  per 
month  and  a  similar  discount  for  prompt  payment;  switch  board 
P.U.R.1916E. 
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ordered  moved  so  night  service  may  be  maintained;  In  Be  Nebraska 
Teleph.  Co.  F-190,  June  26,  1915,  schedule  of  increases  for  the  Hill 
City  Exchange. 

Wisconsin. — In  Ee  Cameron  Farmers  Teleph.  Co.  April  29,  1915, 
increase  to  75  cents  per  month  for  rural  telephones,  $1  for  resi- 
dence telephones,  and  $1.25  for  business  telephones  in  and  around 
Cameron;  In  Re  Morris  Teleph.  Co.  April  29,  1915,  increase  to 
75  cents  per  month  for  residence  telephone  and  $1.25  per  month  for 
businefss  telephones,  all  subscribers  fumishiQg  and  maintaining  their 
own  telephones;  In  Re  Pigeon  Valley  Farmers^  Teleph.  Co.  June 
9,  1915,  increase  from  $6.75  for  stockholders  and  $8  for  nonstock- 
holders to  $12  per  year  for  all  subscribers  in  Pigeon  Falls;  In  Re 
Sandusky  Teleph.  Co.  April  11,  1915,  increase  from  $10  to  $12 
per  year  for  rural  lines;  In  Re  Barnes  Teleph.  Co.  and  Iron  River 
Teleph.  Co.  May  18,  1915,  graduated  toll  charge  from  10  cents  to 
25  cents  for  messages  between  Barnes  and  Iron  River  reduced  to 
5  cents  or  10  cents,  as  the  message  originates  within^  or  without  a 
radius  of  6  miles  from  Iron  River,  with  option  to  Barnes  subscribers 
to  obtain  flat  rate  service  into  Iron  River  at  $3  per  year. 
P.UJL1016B. 


Digitized  by  V:iOOQIC 


Digitized  by  V:iOOQIC 


INDEX 


AMAXDOKBD  PBOPERTT. 

Allowance  for  abandoned  pumping  plant  ufled  as  material  yard, 
in  valuation,  see  Valuation,  23. 

ABAMDONMISirT. 

Of  the  right  to  regulate  rates  by  nonuser^  see  Constitutional  Law, 
16. 

Juri8dicti<Mi  of  Commission  to  determine  whether  telegraph  sta- 
tions should  be  abandoned,  see  Sebvioe,  6-7. 

Right  of  telegraph  oompany  to  abandon  station  maintained  at  a 
]oss,  see  SfiRViOE,  22. 

Of  a  particular  line  of  street  railway  operated  at  a  loss^  see 
Sbbvicb,  23. 

ACCOMMODATION  MAXBRS. 

Liability  of  indorsers  as.  upon  notes  issued  without  approval  of 
the  Commission,  see  SBOUurr  Ibbubs,  3. 

ACCOUNTINQ. 

I.  In  general,  i— 3. 
J/.  Methods  and  forms,  4—^. 
Ill,  Separation  of  accounts  for  different  Icinds  of  service,  9^11. 


See  also  Reoobdb. 


7.  In  fireneral. 


1.  A  correct  method  of  accounting  by  public  service  corporations 
is  a  fundamental  requirement  for  proper  public  regulation,  especially 
where  the  investment  rather  than  the  reproduction  cost  is  taken  as  a 
controlling  basis  for  jQixing  rates.  Re  Norfolk  &  B.  Street  E.  Co. 
<Ma88.)   411. 

2.  A  public  service  corporation  should  issue  vouchers  for  all  pay- 
ments, sufficient  in  detail  to  express  the  transaction  involved,  and  to  be 
approved  by  an  official  before  payment  is  made.  Re  Norfolk  &  B. 
Street  R.  Co.  (Mass.)  411. 

3.  A  water  company  was  permitted  to  make  slight  increases  in  its 
commercial  and  domestic  rates  to  conform  to  its  authorized  charges  in 
another  city,  in  order  to  secure  uniformity  in  aooounting,  where  no 
objection  to  the  proposed  increase  was  made.  Re  San  Jose  Water  Co. 
rCal.)    706. 

P.U.R.1916E.  not 
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ACCOXJNTING — continued. 

II,  Methods  and  forniB. 

4.  An  item  for  amortization  of  bond  discount  which  is  essentially 
a  part  of  the  cost  of  obtaining  money  has  no  place  in  an  operating  ex- 
pense statement.     Be  Southern  Counties  Gas  Co.   (Cal.)    197. 

5.  Upon  the  destruction  by  fire  of  a  street  car  barn  and  rolling 
stock,  and  a  sale  of  the  remaining  cars,  the  accounts  of  the  company 
should  be  adjusted  by  writing  the  property  off  on  the  books,  charging 
"cash"  with  the  amounts  received  from  the  insurance,  salvage,  and  sale, 
and  charging  ''profit  and  loss"  with  the  remainder  of  the  value;  and 
crediting  "cash''  as  the  amoimt  received  is  expended,  charging  all  addi- 
tions and  improvements  to  the  property  accounts  affected,  and  the  bal- 
ance, representing  reconstruction,  to  a  suspense  account  to  be  gradually 
liquidated  from  earnings;  and  the  failure  to  make  the  adjustment  is 
not  excused  by  the  fact  that  the  effect  of  the  fire  and  substitution  of 
property  is  a  benefit  rather  than  an  injury.  Re  Blue  Hill  Street  R. 
Co.  (Mass.)  370. 

6.  Automobiles  owned  by  a  street  railway  company  should  be  en* 
tered  under  "Miscellaneous  Equipment"  in  its  returns;  and  the  salaries 
of  the  general  manager  and  the  superintendent  should  not  be  charged 
to  "maintenance,"  but  to  "general  and  miscellaneous  expense,"  in  ac- 
cordance with  the  uniform  system  of  accounts  for  electric  railways  pre- 
scribed by  the  Interstate  Commerce  Commission.  Re  Norfolk  ft  B. 
Street  R.  Co.    (Mass.)    411. 

7.  An  amount  due  a  municipal  water  utility  from  the  city,  con* 
atituting  the  difference  between  charges  for  water  furnished  the  ci^ 
and  funds  supplied  by  the  city  for  extensions,  should  be  listed  under 
"accounts  receivable"  in  the  utility's  assets  on  its  balance  sheet,  and 
not  under  "depreciation  reserve  fund,"  and  surplus  should  be  listed 'as 
"city  equity."    Re  Light  &  Water  Commission  (Wis.)  539. 

8.  Charges  of  a  street  railway  company  for  supplies  sold  and  equip- 
ment rented  to  other  companies  should  be  entered  in  explicit  form  in 
its  journal  and  posted  to  ledger  accounts,  rather  than  recorded  in  the 
cash  book  after  payment  is  made.  Re  Norfolk  &  B.  Street  R.  Co. 
(Mass.)    411. 

III.  Separation  of  accounts  for  different  hinds  of  service. 

9.  In  the  accounting  of  a  telephone  company,  t<^l  and  exchange 
service  should  be  kept  separate,  so  that  it  may  be  possible  to  deter- 
mine what  the  rates  for  each  class  should  be,  and  where  a  company 
has  failed  to  do  this  it  should  make  the  necessary  changes  in  its  ac- 
counts so  that  they  may  show  the  value  of  the  toll  property  and  the 
cost  of  that  part  of  the  business.    Re  Crownover  Teleph.  Co.  (Neb.)  671. 

10.  A  waterworks  company,  operating  its  plant  in  connection  with  a 
machine  shop,  was  ordered  to  install  the  accounting  system  prescribed 
by  the  Indiana  Commission  and  properly  to  separate  and  apportion  the 
expenses  of  the  waterworks  plant.  Re  Galveston  Waterworks  O. 
(Ind.)  27. 
P.U.R.1915R 
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11.  A  mtmici|Mtl  water  plant  or  electric  plant  should  be  treated  as 
an  enterprise,  separate  and  distinct  irom  the  municipality  itself,  and 
the  accounts  kept  accordingly.  Be  Li|^t  ft  Water  Commission  (Wis.) 
530. 

AOOOUim  BSOEEVABXS. 

What  listed  as,  by  municipal  water  ntillty,  see  Aocx>trimna^  7. 

AOOBITED  BEPBEOIATIOH. 

See  Depreciation,  8,  0. 

AOnOK. 

Effect  of  waiver  of  defense  in  favor  of  one  party  to,  tee  Waivb,  1. 

ADDITIOKAL  OOKStTMERS. 

Charge  for  additional  consumer  of  water  on  same  meter,  lee 
Kates,  51. 

ADBinoirfl. 

See  Bettebmekts. 

ADimntflTRATlinB  ORDER. 

Power  of  the  Connecticut  supreme  court  of  errora,  to  set  aside 
an  unreasonable  administrative  order  of  the  Public  Utilities 
Commission,  see  Appeal  and  Bevibw,  1. 

Order  of  Commission  relative  to  the  number  of  street  railway 
tracks  and  the  kind  of  rails  to  be  used  on  a  new  bridge  used 
jointly  by  a  city  and  a  street  railwa^r  compsDy  as,  see 
Appeal  and  Bbvikw,  2. 

ABTAKCE  PATMBHT. 

See  Pbepatment. 

AOEHT. 

Maintenance  of  night  station  agent  in  TiOags  of  SOO  inhabitSBis, 
see  Sebvigb,  88. 

AMORTIZATIOK. 

Of  bond  discount,  see  Return,  7. 
Of  losses,  see  Betubn,  24. 

ARffWER. 

Sufficiency  of,  averring  that  rates  are  inadequate  and  requesting 
Commission  to  ascertain  and  fix  adequate  rates,  see  Pleadino^ 
2. 

ARTZ-TRUST  LAWS. 

Jurisdiction  of  Commission  to  entertain  petition  alleging  violation 

of,  see  Commissions,  5. 
Authorizing    consolidation    of    telephone    companies    contrary    to 
P.U.B.1915B. 
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provisions   of,   where   interstate   buttness   effected   is   slight, 
see  MoNOFOLT  and  Coi^BtiriOH,  2« 

APPEAI.  AND  REirZEW. 

See  also  Cebtiosabi. 

1.  The  Connecticut  mpreme  court  of  errors  has  power  to  set  aside 
an  administratiye  order  of  the  Public  Utilities  Commission  that  is  un- 
reasonable.   Appeal  of  Norwalk  (Conn.)  20^ 

2.  An  order  of  the  Public  Utilities  Commissiwi  relating  to  the 
number  of  street  railway  tracks  and  the  kind  of  rails  to  be  used,  cm  a 
new  bridge  used  jointly  by  the  city  and  a  street  railway  company,  is 
an  administratiTe  matter,  and  will  not  be  interfered  with  by  the  courts 
where  it  appears  to  haye  been  made  after  hearing  regularly  had  and 
is  supported  by  evidence.    Appeal  of  Norwalk  (Conn.)   294. 

3«  The  Connecticut  supreme  court  of  errors  can  determine  the 
bounds  of  power  of  the  superior  court  and  the  extent  of  its  duly  in 
reviewing  an  order  of  the  Public  Utilities  C]k>mmis8ion  fixing  the  equi- 
table portion  of  the  expense  of  the  construction  of  a  bridge  which  a 
street  railway  company,  using  the  bridge,  is  required  to  pay,  and  may 
decide  what  considerations  should  be  regarded  in  an  inquiry  of  that 
nature,  but  cannot  go  b^ond  that  unless  the  judgment  be  clearly  in- 
equitable.   Appeal  of  Norwalk  (Conn.)  294. 

4.  Upon  the  reversal  of  a  judgment  dismissing  the  petition  of  a 
city  in  certiorari  to  rcviefw  the  order  of  a  Public  Service  Commission 
upon  the  ground  that  certiorari  was  not  the  proper  remedy,  it  is  not 
necessary  to  remand  the  ease  to  the  lower  court  for  findings  of  fact,  if 
the  petition  ol  the  city  alleging  that  the  rates  fixed  were  too  high 
was  heard  together  with  a  petition  of  the  gas  company  that  the  same 
rates  were  too  low,  snd  the  court  thereupon  made  findings  of  fact 
which  revealed  its  view  that  the  rate  was  substantially  correct  on  hoth 
sides.    Passaic  v.  Public  UtiUty  Comrs.  (N.  J.)  625. 

5.  By  Const  art.  9,  i  22,  it  is  made  the  duty  of  the  Corporation 
Commission,  upon  making  an  order  that  intrastate  passengers  on  trains, 
dtosiring  to  continue  tbsir  journey  within  the  state  beyond  the  station 
to  which  tickets  are  originally  purchased,  shall  be  permitted  to  pay 
the  regular  fare,  and  no  penalty  diall  be  collected  in  excess  of  the  regu- 
lar fare,  unless  the  carrier  gives  them  an  opportunity  to  purchase  a 
ticket  at  the  station  to  where  they  were  originally  destined,  to  make 
findings  of  fact  upon  which  the  order  is  based,  and,  on  appeal  to  this 
court  from  such  order,  to  certify  the  facts  found  by  it  to  this  court. 
And  where  the  Corporation  Commission  fails  to  make  and  certify  such 
findings  of  fact,  this  court  may,  under  said  section  of  the  Constitution, 
renuind  the  case  to  the  Conunission,  with  directions  so  to  do  and  to 
certify  the  same  as  stated.  Atchison,  T.  ft  S.  F.  R.  Co.  v.  State 
(Okla.)    265. 

APPLIANCES. 

£ffect  of  purchase  by  consumers  in  reliance  upon  low  rates^  see 
Rates,  10. 
P.U.R.1916B. 
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Right  of  iitility  to  require  written  application  from  the  consumer, 
aee  Sebvicb»  1. 

APPOBTIOITMENT. 

I.  In  case  of  a  single  utility,  jC-7. 
a.  Expenses,  1— ff. 
h.  Values,  e,  7. 
!/•  In  ease  of  joint  enterprise,  S'lO* 
a.  Expenses,  S-~S6, 
5.  Revenues,  16. 

I.  In  ease  o/  a  single  tetUtty. 

Necessity  for  proper  apportionment  between  departments  of  utility  in 
determining  rate  of  return  for  one  department,  see  Rstubn,  25. 

a.  Expenses, 

1.  The  division  of  central  office  telephone  expenses  on  a  per  station 
basis  is  an  unreliable  method  of  computing  telephone  rates,  since  such 
expenses  are  in  a  large  measure  dependent  upon  the  number  of  sub- 
scribers served  which  may  be  determined  by  a  ''peg  count"  or  traffic 
study  of  the  calls  handled  through  the  exchange.  Re  Moweaqua  Teleph. 
Co.  (111.)  867. 

2.  Taxes  assessed  against  the  property  of  a  natural  gas  company 
supplying  several  communities  should  not  be  apportioned  between  the 
oonimunitiea  on  an  investment  basis,  where  they  are  paid  upon  a  gross 
revenue  basis.    Re  Southern  Counties  Gas  Co.  (Cal.)  197. 

3.  In  ascertaining  the  earnings  of  one  of  the  two  departments  of  a 
utility  which  is  one  of  several  public  service  corporations  jointly  man- 
aged with  many  expenses  in  common,  the  Georgia  Commission  ap- 
portioned the  oonmion  expenses  between  the  corporations  upon  the  bans 
of  the  percentage  of  the  gross  earnings  of  each  company  to  the  total 
of  all,  and,  using  the  sums  apportioned  to  the  particular  utility,  appor- 
tioned the  expenses  common  to  both  departments  in  a  similar  manner. 
Re  Macon  Railway  &  Light  Co.  (Ga.)  648. 

4.  In  ascertaining  the  earnings  from  the  commercial  and  residential 
lighting  and  power  business  of  a  utility  which  also  supplied  the  mu- 
nicipality with  light  and  operated  a  street  railway,  the  Georgia  Com- 
mission apportioned  the  total  tax  diarges  upcm  the  basis  of  the  per- 
centage of  the  book  cost  value  of  the  electric  light  and  power  property, 
including  the  municipal  system,  to  the  total  book  cost  value  of  all 
property,  distributing  the  charge  against  the  electric  department  be- 
tween the  commercial  and  residential  lighting  and  retail  power,  and 
municipal  lighting,  upon  a  similar  percentage  basis.  Re  Macon  Rail- 
way &  Light  Co.  (Ga.)   648. 

6.  In  ascertaining  the  earnings  of  one  of  the  two  departments  of  a 
utiUty  whieh  is  one  of  four  public  service  corporations  owned  by  sub- 
stantially the  same  interests,  with  substantially  the  same  general  or- 
ganization conducting  the  four  businesses  jointly,  with  many  expenses 
P.U.R.1915E. 
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in  common,  the  intercorporate  relations  must  be  takra  into  considera- 
tion, assigning  to  each  company  its  direct  revenues  and  exponsfs,  ap- 
portioning between  them  the  expenses  conmion  to  ail,  and  also  appor- 
tioning the  expense  conmion  to  both  departments. 
Re  Macon  Railway  ft  Light  Go.  (6a.)  648. 

1».  Values. 

6.  No  part  of  the  valuation  of  the  rural  lines  of  a  telephone  com- 
pany should  be  charged  to  a  city  exchange,  nor  should  any  part  of  the 
valuation  of  the  city  exchange  be  charged  to  the  rural  lines  in  deter- 
mining the  reasonableness  of  the  rate  of  the  company  for  a  city  service, 
where  a  statute  provides  that  rural  telephone  lines  shall  receive  service 
at  a  city  exchange  upon  the  payment  of  25  cents  per  month  for  eadi 
telephone  instrument  on  the  rural  party  line  connected.  Re  Webster 
Teleph.  Co.   (S.  D.)   516. 

7.  An  apportionment  of  the  investment  in  gas  and  transmission 
lines,  whereby  14.5  per  cent  of  the  total  cost  is  prorated  to  a  city  the 
patrons  in  which  consume  only  5.7  per  cent  of  the  total  amount  of  gas 
transmitted  through  the  lines,  places  an  undue  burden  upon  such  pa- 
trons.    Re  Southern  Counties  Gas  Co.   (Cal.)   107. 

IJ.  In  ease  of  joint  enterprise* 
a.  Expenses, 

8.  In  providing  for  the  apportionment  of  the  cost  of  a  bridge  be- 
tween a  municipality  and  a  street  railway  company  using  the  bridge 
under  a  statute  requiring  the  railway  company  to  pay  its  equitable  por- 
tion of  the  expense  of  constructing  the  bridge,  the  element  of  cost  of 
strengthening  the  bridge  for  street  railway  service  must  include  the 
cost  of  strengthening  the  entire  bridge,  and  not  merely  that  part  of 
the  bridge  over  which  the  cars  are  to  be  operated.  Appeal  of  Norwalk 
(Conn.)   204. 

0.  Payment  by  a  railway  company  of  the  additional  cost  of  strength- 
ening a  bridge  for  street  railway  service  does  not  meet  the  statutory 
obligation  to  pay  its  equitable  portion  of  the  expense  of  constructing  s 
bridge  used  by  it;  but  the  company  is  required  to  pay  its  equitable 
portion  of  the  expense  of  the  entire  bridge.  Appeal  of  Norwalk  (Conn.) 
204. 

10.  In  determining  the  equitable  portion  of  the  expense  of  construct- 
ing a  new  city  bridge  which  a  street  railway  company,  using  the  bridge, 
is  required  to  pay,  the  prospective  benefit  to  the  company  and  the  pro- 
spective use  of  the  bridge  by  it,  as  well  as  the  present  use,  must  be 
taken  into  consideration.    Appeal  of  Norwalk  (Conn.)  204. 

11.  In  determining  the  equitable  portion  of  the  expense  of  construct- 
ing a  new  bridge  which  a  railway  company,  using  the  bridge,  is  re- 
quired to  pay,  the  following  considerations,  if  present,  should  be  taken 
Into  account:  The  additional  cost  of  strengthening  the  entire  bridge 
for  street  railway  servioe;  the  increased  size  of  the  bridge  due  to  pro- 
P.U.R.1015E. 


Digitized  by  V:iOOQIC 


INDEX.  1115 

APPORTIONMENT— continiied. 

vision  for  an  additional  track  authorized  by  the  Public  Utilities  Com- 
miflsion;  the  part  of  the  surface  of  the  bridge  occupied  by  the  railway 
in  the  operation  of  its  cars,  and  the  right  of  exclusive  use  of  that  part 
when  required  by  it;  the  permanent  occupation  of  the  bridge  by  its 
tracks,  poles,  wires,  and  overhead  equipment;  the  special  construction 
required  for  its  exclusive  service;  the  relative  use  of  that  part  of  the 
bridge  devoted  to  the  railway  traffic  by  the  railway  and  by  the  other 
traffic  thereon;  the  relative  wear  and  tear  upon  the  bridge  and  its  draw 
by  the  railway  and  by  the  other  traffic  thereon;  the  character  and 
permanency  of  the  bridge  and  the  cost  of  its  maintenance  and  the  de- 
preciation upon  its  investment;  the  impaired  life  cost  of  the  bridge 
due  to  the  railway;  the  saving  to  the  railway  in  the  maintenance  and 
cost  of  operation;  the  decrease  in  liability  for  accidents  owing  to  the 
increased  width  of  the  bridge  and  draw;  the  relief  from  congestion  due 
to  the  increased  width  of  the  draw,  and  the  saving  of  time  in  operation 
of  cars  by  the  change  from  a  swinging  to  a  lift  draw. 
Appeal  of  Norwalk   (Conn.)   294 

12.  In  apportioning  the  cost  of  a  bridge  between  a  municipality  ana 
a  street  railway  company  using  the  bridge,  the  cost  to  the  railway  com- 
pany of  paving  should  not  be  considered  where  its  obligation  in  this  re- 
spect is  governed  by  statute;  likewise  the  cost  of  rails,  ties,  ballast, 
wires,  cables,  and  other  special  work  is  not  to  be  considered  upon  the 
ipround  that  these  are  ordinary  incidents  of  putting  the  railway  in  con- 
dition for  fulfilling  its  duty  of  operation.  Appeal  of  Norwalk  (Conn.) 
294. 

13.  The  contribution  made  by  iHe  state  for  the  erection  of  a  new 
city  bridge  should  not  be  considered  in  determining  the  equitable  por- 
tion of  the  cost  of  construction  which  a  street  railway  company,  using 
the  bridge,  is  required  to  pay,  since  the  contribution  was  for  the  purpose 
of  relieving  the  city  from  a  part  of  the  cost  which  the  state  diould 
bear,  upon  the  theory  that  bridges  upon  main  thoroughfares  are  of 
value  to  the  public  generally.    Appeal  of  Norwalk  (Conn.)   294. 

14.  In  determining  the  railway  company's  portion  of  the  expense, 
exclusive  of  paving,  for  filling  the  approaches  to  a  bridge  erected  under 
a  statute  providing  for  the  apportionment  of  the  cost  of  the  bridge  be 
tween  a  municipality  and  a  street  railway  company  using  the  bridge, 
the  court  should  take  into  consideration  the  statute  providing  that  the 
railway  shall  conform  the  grade  of  its  tracks  to  the  established  grade 
of  the  highway  when  changed,  and  shall  pay  one  half  the  cost  of  neces- 
sary excavating,  filling,  resurfacing,  paving,  or  other  construction  work 
within  lines  2  feet  on  the  outside  of  each  outer  rail  of  such  tracks. 
Appeal  of  Norwalk  (Conn.)  294. 

15.  A  city  was  ordered  to  pay  two  thirds  and  a  street  railway  com- 
pany one  third  of  the  necessary  expense  of  repairing  a  highway  bridge 
over  which  the  tracks  of  the  street  railway  were  laid.  Re  Rockland 
(Me.)  35. 

h.  Revenues, 

16.  Upon  directing  the  establishment  of  a  Joint  5  cent  fare  with- 
P.U,R.1916E. 
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in  the  city  limits,  by  giving  and  honoring  free  transfers  by  the  two 
street  railway  companies  operating  in  the  dty,  the  Commission  or- 
dered that  the  entire  fare  receipts  from  transfer  passengers  should 
be  given  to  the  one  company  upon  finding  that  the  average  distance 
traveled  on  its  lines  by  transfer  passengers  would  be  much  greater, 
and  that  the  maximum  distance  a  transfer  passenger  could  ride  on 
the  line  of  the  other  company  was  about  five  blocks;  that  it  is  not  re- 
quired by  its  franchise  to  furnish  free  transfer  privileges  while  the 
other  company  is  required  to  do  bo;  and  that  it  furnishes  the  power, 
equipment,  operators,  etc.,  for  the  operation  of  the  other  company 
for  a  compensation  that  is  barely  adequate  to  cover  the  cost  of  the 
service  rendered,  and  that  the  award  of  the  entire  transfer  fare  re- 
ceipts would  tend  to  equitably  adjust  matters.  Green  Bay  v.  Bay 
Shore  Street  R.  Co.   (Wis.)   619. 

AUTO  IiTVERT  COMPAKT. 

See  Automobiles. 

AUTOMOBIIXSL 

I.  Jurisdiction,  powers,  and  functions  of  Commissions,  1—4, 
II,  Regulation,   S^17, 

a.  In  general,  S^7, 

6.  Licenses,  8—12. 

o.  Security  or  indemnity  insurance,  13—17, 

Owned  by  street  railway  company,  method  of  entering  in  account, 

see  AocouNTiNO,  6. 
Amount  allowed  taxicab  companies  for  depreciation,  see  Depeboia- 

TION,  10-12. 
Refusal  of  operators  of  jitney  busses  to  carry  n^roes  as  discrimina- 
tion, see  DiSOBIMTNATION,  33. 
Nature  of  rights  of  common  carriage  on  highways  by  means  of, 

see  Highways,  1. 
The  number  of  automobiles  purchased  by  a  street  railway  company 

should  be  restricted  to  the  needs  of  the  service,  see  Street 

Railways,  1. 
Valuation  of  i»roperty  of  taxicab  company,  see  Valuation,  29-414, 

87,  40, 

I.  Jurisdiction,  powers,  and  functions  of  Commissions, 

Delegation  of  power  to  Public  Service  Commission  to  regulate  and  ta^ 
trol  operation  of  jitneys,  see  Constitutional  Law,  13. 

1.  Persons,  firms,  or  corporations  operating  motor  busses  or  motor 
vehicles  along  defined  routes  in  the  District  of  Columbia  for  hire  or 
for  the  transportation  of  persons  are  engaged  in  the  business  of  com- 
mon carriers  within  the  meaning  of  the  Public  Utilities  law,  and  are 
therefore  within  the  jurisdiction  of  the  Commission.  Re  Jurisdiction 
of  Commission  over  Motor-Bus  Lines  (D.  C.)  642. 
P.U.R.1915E. 
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2.  JittM^B  operated  in  the  eune  porMon  of  a  dtf  in  whioli  street 
cars  are  operated  and  in  more  remote  parts  where  there  are  no  car 
lines,  maintaining  regular  routes',  schedules,  and  service,  carrying  in- 
discriminately all  persons  desiring  ta  ride,  and  charging  a  uniform 
fare,  are  common  carriers  of  persons,  and  are  also  engaged  in  a  public 
service  business,  within  the  operation  of  a  statute  extending  the  juris- 
diction of  the  Commission  over  common  carriers  of  passengers  and  those 
engaged  in  any  public  service  business,  irrespective  of  whether  the  opera- 
tors are  a  corporation,  firm,  or  individual.  Smith  v.  Nunnelly  (W.  Vs.) 
177. 

S.  Under  the  Public  Service  Commission  act,  which  requires  every 
person,  firm,  or  -  corporation  engaged  in  a  public  service  business  to 
maintain  adequate  and  suitable  facilities,  and  to  give  reasonable,  safe, 
and  sufficient  service  without  discrimination,  and  empowers  the  Com- 
mission to  enforce  such  facilities  and  servic^,  the  Commission  has  the 
right  to  regulate  and  control  the  operation  of  jitneys  which  are  common 
carriers  of  persons  and  engaged  in  a  public  service  business.  Smith  v. 
Nunnelly  (W.  Va.)   177. 

4.  The  West  Virginia  Commission  deemed  it  unwise  or  unnecessary 
to  establish  rules  and  regulations  for  the  operation  of  jitneys  in  a  city 
whose  charter  power  in  such  respect  was  much  broader  than  that  of 
the  Commission  and  had  been  exercised  by  the  enactment  of  a  compre- 
hensive ordinance,  and  which  city  could  supervise  and  control  jitneys 
more  effectively  than  the  Commission.  Smith  y«  Nunnelly  (W,  Va.) 
177. 

II.  Begulatiofu 
a.  In  general. 

As  to  constitutionality  of  ordinances  regulating  automobiles  operated 

as  jitney  busses,  see  Constitutional  Law,  2^. 
Power  of  the  legislature  to  prescribe  the  number,  character,  routes,  rates, 

&nd  hours  of  service  of  common  carrying  vehicles  upon  highways 

or  delegate  such  power  regulation  to  municipalities,  see  Lbgisla- 

TUBE,  1. 

5.  An  ordinance  is  not  unreasonable  in  requiring  the  operation  of 
a  jitney  for  not  less  than  twelve  consecutive  hours  out  of  twenty-four, 
where  it  is  customary  for  jitneys  to  operate  on  an  average  of  fifteen 
hours  a  day,  and  the  ordinance  excepts  Sundays,  a  reasonable  time  for 
meals,  and  time  in  case  of  accidents,  breakdowns,  or  other  casualties. 
Ex  parte  Sullivan  (Tex.)  441. 

0.  An  ordinance  is  not  unreasonable  in  prohibiting  the  operation 
of  a  jitney  off  of,  or  away  from,  a  selected  route  and  termini,  where 
the  operator  makes  the  selection  and  may  apply  to  the  city  for  a  change 
in  the  route  or  termini  at  any  time.    Ex  parte  Sullivan  (Tex.)  441. 

7.  A  municipal  ordinance  requiring  one  to  have  thirty  day's  experi- 
ence in  the  operation  of  an  automobile  in  the  city  before  being  per- 
mitted to  operate  a  jitney  bus  for  the  transportation  of  passengers  on 
the  public  streets  is  not  invalid  as  interfering  with  a  right  of  a  person  to 
P.U.R.1916E. 
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pursue  a  lawful  calling,  but  is  a  reatoaable  exerelae  of  the  police  power 

in  the  inter  eat  of  public  saiety,    £x  parte  Cardinal  (Cal.)  282; 

h.  lAcenses, 

Power  of  municipality  to  license  and  regulate  use  of,  upon  the  streets, 
see  Municipalities,  3. 

8.  A  license  fee  of  $10  per  annum  for  a  S-passenger  jitney  requiring 
constant  police  surveillance,  exacted  under  an  ordinance  enacted  under 
express  charter  authority  which  does  not  authorize  the  levying  of  an 
occupation  tax,  is  not  an  occupation  tax  and  is  not  unreasonable  in 
amount,  although  a  license  receipt  is  headed  "City  Occupation  Tax," 
where  the  receipt  was  issued  under  a  different  automobile  ordinance  on 
an  old  blank  showing  on  its  face  that  it  was  the  form  used  in  issuing 
a  liquor  tax  license.     Ex  ^arte  Sullivan    (Tex.)   441. 

9.  A  license  ordinance  permitting  the  refusal  of  an  application  for 
a  license  to  operate  a  jitney  over  a  particular  route  is  not  imlawful 
or  unreasonable,  or  obnoxious  to  constitutional  or  statutory  provisions 
against  monopolies,  where  it  would  be  dangerous  or  hazardous  to  public 
safety  if  there  was  no  limitation  to  the  number  of  jitneys  operating 
on  a  street.     Ex  parte  Sullivan   (Tex.)  441. 

10.  A  license  to  operate  a  public  automobile  under  an  ordinance 
prescribing  regulations  prior  to  the  advent  of  jitneys  does  not  authorize 
the  operation  of  a  jitney  under  a  subsequent  ordinance  prescribing  more 
stringent  regulations  for  such  vehicles  and  charging  a  greater  license 
fee,  especially  where  the  latter  ordinance  provides  for  a  refund  cm  the 
surrender  on  the  unexpired  portion  of  the  prior  license.  Ex  parte 
Sullivan   (Tex.)   441. 

11.  An  operator  of  a  jitney  cannot  be  heard  to  complain  that  a 
license  fee  varying  from  $10  to  $30  according  to  the  number  of  passen- 
gers carried  in  a  car  is  an  occupation  tax  as  to  the  larger  fees,  where 
he  is  in  the  $10  class,  and  it  does  not  appear  that  any  jitney  within  a 
higher  class  has  ever  applied  for  a  license.  Ex  parte  Sullivan  (I'ex.) 
441. 

12.  An  operator  cannot  attack  the  provisions  of  an  ordinance  that 
an  application  for  a  license  to  operate  a  jitney  over  a  particular  route 
may  be  granted  as  applied  for,  or  in  a  modified  form,  or  be  refused  under 
certain  conditions,  where  he  has  made  no  application  for  a  license.  Ex 
parte  Sullivan  (Tex.)   441. 

e.  Security  or  indemnity  insurance, 

13.  A  municipal  ordinance  requiring  the  owners  of  jitney  busses 
engaged  in  the  transportation  of  passengers  to  furnish  security  in  the 
shape  of  a  bond  or  an  insurance  policy,  in  a  reasonable  amount,  to 
indemnify  persons  who  may  be  injured  or  damsged  by  negligent  or  il- 
legal operation,  is  a  proper  exercise  of  the  police  power  for  the  protec- 
tion of  the  public.    Ex  parte  Cardinal  (Cal.)  262. 

14.  A  municipal  ordinance  requiring  the  owners  of  jitney  bussea  en* 
gaged  in  the  transportation  of  passengers  to  give  a  bond  in  the  Bum  of 
P.U.R.1916B. 
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$10,000  conditioned  that  he  will  pay  all  damage  that  may  reeult  to  any 
person  or  property  from  the  negligent  operation  or  defective  construc- 
tion of  the  jitney  bus,  Or  from  any  violation  of  liiw;  or  to  keep  is  force 
an  insurance  policy  with  a  total  liability  of  $10,000  insuriog  the  owner 
against  loss  by  reason  of  damage  that  may  result  to  any  person  or 
property  from  the  operation  of  the  jitney  bus,  is  not  unreasonable.  JSx 
parte  Cardinal  (Gal.)  282. 

15.  A  requirement  that  persons  engaged  in  the  operation  of  jitney 
busses  for  the  transportation  of  passengers  shall  fUTnish  a  bond  given 
by  a  responsible  surety  company  authorized  to  do  business  under  the 
laws  of  the  state,  to  the  exclusion  of  personal  sureties,  is  a  valid  pro- 
vision.   Ex  parte  Cardinal  (Cal.)  282. 

16.  Under  a  charter  giving  a  city  control  of  its  streets,  with  power 
to  regulate  the  use  thereof  by  vehicles  carrying  passengers  for  hire, 
and  charging  it  with  the  duty  to  enforce  its  police  power  to  protect  the 
life  and  property  of  its  inhabitants,  it  has  power  to  pass  an  ordinance 
requiring  an  operator  of  a  jitney  to  procure  a  contract  from  some  insur- 
ance corporation  indemnifying  his  liability  for  injury  to  persons  other 
than  passengers  and  to  property,  where  a  large  number  of  accidents 
have  occurred  from  the  operation  of  jitneys.  Ex  parte  Sullivan  (Tex.) 
441. 

17.  An  ordinance  requiring  an  operator  of  a  jitney  to  procure  a 
contract  from  some  insurance  corporation  indemnifying  his  liability  for 
accidents  is  not  unreasonable  or  oppressive  in  not  permitting  him  to 
procure  a  contract  from  a  person,  where  it  does  not  appear  that  there 
is  only  one  corporation  that  will  issue  such  a  contract,,  and  where  the 
city  has  had  unsatisfactory  experience  with  personal  surety  bonds.  £x 
parte  Sullivan  (Tex.)  441. 

BAD    ACCOUNTS. 

Monthly  allowance  for,  see  Rbtubn,  22. 

BASIS. 

Station  basis   as   method  of  division   of  central  office  telephone 

expenses,  see  Apportionment,  1. 
For  computing  depreciation,  see  Depreciation,  5-7. 

BEKEVOUSNT  PURPOSES. 

Reduced  rates  to,  see  Discrimination,  29. 

BETTERMENTS. 

Amount  expended  from  surplus  earnings  for  additions  and   im- 
provements  as   equivalent   to   depreciation   reserve   fund,   see 

DSPBBaiATION,  3. 

Telephone  company  directed  to  provide  for,  out  of  capital  secured 

through  sale  of  stock,  see  Return,  2. 
Security  issues  for,  see  Security  Issues,  14,  16. 
Consideration   of  proposed   improvements   to   telephone   plant   in 
valuation,  see  Valuation,  11. 
P.U.R.1915E. 
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BILLS. 

Payment  of  bills  for  servioe,  see  PAtKENT. 

BIIX8  AlfB  NOTES* 

See  Secubity  Issobs. 

BLOCK  RATES. 

Approval  of  schedule  for  block  gas  rates,  see  Obdeis,  2. 

BONB  DISCOUNT. 

Method  of  treatment  in  accounting,  see  AooouNTiNa,  4. 

Amortisation  of,  see  Retubn,  7. 

Consideration  of,  in  valuation,  see  Valuation,  21* 

BONDS. 

Validity  of  regnlation  requiring  operator  of  jitney  bus  to  furnish 

security,  see  Autoicobilks,  13-17. 
Proportion  of,  to  stock,  see  Seoubitt  Issues,  24. 
See  generally  Secubitt  Issxtss. 

BOOK  VALUE. 

Adjustment  of,  upon  destruction  by  fire  of  a  street  car  barn  and 
rolling  stock,  see  Acoountinq,  5. 

BRIDGES. 

Interference  by  court  of  order  of  Commission  fixing  the  number  of 
street  railway  tracks  and  the  kind  of  rails  to  be  used  on  a 
city  bridge,  see  Appeal  and  Heview,  2. 

Apportionment  of  coat  of,  between  municipality  and  street  railway 
companies  using  bridge,  see  Appobtioxment,  8-14. 

Apportionment  of  cost  of  repairs  between  a  municipality  and  a 
street  railway  company  using  the  bridge,  see  Appobtionment, 
15. 

Amount  allowed  for  depreciation  of  toll  bridge,  see  Depbeciation, 
21. 

Discrimination  in  rates  for  use  of,  see  Discbimination,  11. 

Validity  of  statute  authorizing  Commission  to  determine  the  num- 
ber of  tracks  to  be  laid  by  a  street  railway  company  operating 
upon  a  city  bridge,  see  Constitutional  Law,  1,  14. 

Effect  of  contract  between  city  and  street  railway  company  upon 
the  right  of  the  Commission  to  regulate  bridges  erected  by  the 
city  upon  which  street  cars  are  operated,  see  Constitutional 
Law,  9. 

Consideration  of  rental  value  of  house  of  toll  master  as  income, 
see  Retubn,  5. 

Amount  allowed  for  operating  expenses  of  toll  bridge,  see  Retubn, 
20,  21. 

Amoimt  of  return  of  toll  bridge,  see  Retubn,  37. 

1.  In  drawing  any  conclusions  regarding  the  traffic  on  a  toll 
bridge,  the  Commission  must  be  guided  to  a  large  extent  by  the  geo- 
P.U.R.1915E. 
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graphical  location  of  the  bridge  with  relation  to  its  patrons.    Gates  ▼. 

Bridgeport  Toll  Bndge  Co.  (Wis.)  602. 

2.  Under  a  statute  authorizing  the  construction  of  a  new  city 
bridge  and  declaring  that  the  street  railway  company  using  the  bridge 
shall  pay  a  portion  of  the  expense,  the  city  is  authorized  to  provide  for 
future  as  well  as  present  railway  and  public,  needs  in  determining  the 
character,  size,  and  cost  of  the  bridge.    Appeal  of  Norwalk  (Conn.)  294. 

BUBDEir  OF  PROOF. 

See  Evidence,  8-11. 

BUSINESS  OONBinONS. 

As  affecting  reasonableness  of  rates,  see  Rates,  11. 

BUSINESS  TELEPHONES. 

Different  rates  for,  as  discrimination,  see  Discrimination,  5. 
Payment  for  service,  see  Payment,  5. 

Right  of  telephone  company  to  charge  higher  rates  for,  see  Rates, 
38. 

CAPITAIi  STOCK. 

See  Security  Issues. 

CAR  OPERATORS. 

Necessity  of  providing  a  conductor  as  well  be  a  motorman  on  an 
interurban  railway  operated  at  a  loss,  see  Service,  27. 

CARRIERS. 

See  also  Automobiles;  Interurban  Railroads;  Railroads;  Street 

Railroads. 
Nature  of  right  of  conunon  carriage  on  highways,  see  Highways,  1. 

1.  A  terminal  railroad  having  about  25  miles  of  main  tracks  and 
16  miles  of  siding,  and  serving  various  industries  by  means  of  private 
sidings,  and  having  connections  with  all  of  the  trunk  lines  of  railroads 
in  its  locality,  is  a  common  carrier  entitled  to  a  joint  rate  with  the 
other  railroads  with  which  it  connects.  State  Public  Utilities  Commis- 
sion ex  rel.  Alton  Bd.  of  Trade  v.  Atchison,  T.  ft  S.  F.  R.  Co.  (111.)  10. 

CAR  STEPS. 

Height  of,  on  interurban  cars,  see  Sebyiob^  28,  29. 

CAR  TRUST  CERTIFICATES. 

See  Sbourity  Issues,  7,  16^ 

CASH  DEPOSIT. 

To  secure  payment  of  service,  see  Patmsnt,  fr-19,  21. 

CElTTRAIr  OFFICE. 

Method  of  dividing  expenses  of,  see  Apportionment,  2. 
P.U.R.1915E.  71 
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Qrant  of,  to  another  company  aa  proper  «tep  to  correct  inadequata 
service  by  existing  company,  aae  Mono»».t  akd  Compkcitioh^ 

4. 

OEBTIORABI. 

When  remand  unnecessary  upon  rerersing  judgment  diamiaiing 
certiorari  to  review  order  of  Gommiasion,  see  Affbal  asd 
Review,  4. 

1.  Certiorari  is  the  proper  remedy  of  municipalities  to  obtain 
relief  from  an  order  of  the  Public  Utility  Commission  fixing  the  rate 
to  be  charged  the  public  for  gas,  where  they  claim  that  the  rate  fixed 
is  too  high;  and  the  court  should  determine  the  question  on  the 
merits.    Passaic  v.  Public  Utility  Comrs.  (N.  J.)  625. 

2.  Certiorari  to  set  aside  an  order  of  the  Public  Utility  Commis- 
sion, made  in  the  exercise  of  a  discretion,  fixing  the  rate  to  be  charged 
the  public  for  gas,  is  the  proper  remedy  of  municipalities  which  claim 
that  the  order  is  erroneous  in  fixing  too  high  a  rate.  Public  Service 
Gas  Co.  v.  Public  Utility  Commission  (N.  J.)  251. 

CHARITABLE  IK8TITIJTIOK8. 

Reduced  rates  to,  see  Discbimination,  29. 

CHARTER. 

Construction  of  provision  empowering  municipality,  to  regulate 
vehicles,  see  Mumcipaijties,  2,  3. 

CIGAR  STORE. 

As  proper  place  for  sale  of  railway  tickets,  see  Ssbyigi,  25. 

CITIES. 

See  Municipalities. 

CLASS  LEGISLATION. 

See  CoNSTiTuciONAL  Law,  2-4. 

COLORADO. 

Jurisdiction  of  Commission  to  entertain  petition  alleging  violation 
of  anti-trust  laws,  see  Commissions,  5. 

COLORED  PERSOnS. 

Refusal  of  operators  of  jitney  busses  to  carry,  as  discrimination, 

see  Discrimination,  33. 
Separate  passenger  coaches  for,  see  Sebvicb,  35. 

COMMERCE. 

1.  In  the  absence  of  any  specific  action  by  Congress  or  the  Inter- 
state Commerce  Commission,  the  Massachusetts  Public  Service  Com- 
mission has  at  least  concurrent  power  to  remove  discrimination  in 
stock  quotation  service  by  telegraph  companies,  assuming  that  audi 
P.U.R.1915E. 
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service  constitutes  interstate  commerce.     Stock  Ticker   Case    (Mass.) 

1066. 

2.  An  order  of  the  Georgia  Commission  requiring  a  railroad  com- 
pany to  stop  an  interstate  train  at  a  small  town  to  accommodate  an 
average  of  one  and  one-fourth  passengers  per  day  using  such  train 
would  be  an  improper  interference  with  interstate  commerce,  where 
reasonable  adequate  passenger  facilities  are  afforded  by  three  trains  daily 
of  another  company,  and  the  stopping  of  the  train  would  tend  to  pre- 
vent its  meeting  the  competition  of  a  parallel  railroad  traversing  a 
shorter  distance  between  the  same  termini.  Re  Atlantic  Coast  Line  R. 
Co.   (Ga.)   644. 

3.  Interstate  commerce  ia  not  improperly  interfered  with  by  an 
order  of  a  Public  Service  Commission  requiring  the  stoppage  of  inter- 
state passenger  trains  at  a  village  or  the  rearrangement  of  their  sched- 
ules in  order  that  adequate  local  train  service  and  facilities  may  be 
furnished.    Rcid  y.  Chicago,  R.  I.  &  P.  R.  Co.  (Mo.)  906. 

COMMISSIONS. 

/.  Jurisdiction,  powers,  and  functions,  1-S, 
«.  In  general,  1—5. 

1».  Over  particular  Tcinds  of  questions,  6. 
II.  Orders, 

1.  Jurisdiction,  pouters,  and  functions, 

a.  In  general. 

Over  automobiles  operating  as  common  carrier,  see  Atttomobiles,  1-4. 
discrimination  in  stock  quotation  service,  see  Comhebce,  1. 
rules  requiring  security  for  payment,  see  Payment,  14. 
stock  ticker  quotation  service,  see  Public  UTiunES,  3. 
rates,  see  Rates,  4-7. 
security  issues,  see  Security  Issues,  6. 
service,  see  Service,  3-9. 
Validity   of   statute  authorizing  commission   to   determine  number   of 
tracks  to  be  laid  by  a  street  railway  company  operating  a  line  upon 
a  city  bridge,  see  Constitutional  Law,  1. 
Effect  of  contract  franchise  upon  right  to  fix  rates,  see  Constitutional 

Law,  5,  10. 
Effect  of  contract  between  city  and  street  railway  company  upon  the 
right  of  the  Commission  to  regulate  bridges  erected  by  the  city 
upon  which  street  cars  are  operated,  see  Constitutional  Law»  9. 
Delegation  of  powers  to,  see  Constitutional  Law,  12-16. 
Burden  of  proof  that  railroads  issuing  securities  without  approval  of 

Commission  was  without  its  control,  see  Evidence,  11. 
Necessity  of  consent  of  Commission  to  operate  telephone  exchange,  ^ee 
Telephones,  1. 

1.  The  jurisdiction  of  the  Corporation*  Commission  is  not  to  be 
tested  by  the  proposed  order,  but  by  the  order  made.    Atchison,  T.  &  S. 
F.  R,  Co.  V    State  (Okla.)  265. 
P.U.R.lfll5E. 
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2.  The  CommiBsioii  does  not  exceed  its  authoritj  or  jurisdiction 
by  vacating  a  former  order  and  dismissing  the  complaint  after  a  hear- 
ing upon  an  application  for  a  rehearing  when  the  merits  of  the  contro- 
versy were  submitted  for  final  decision.  Mt.  Konocti  Light  ft  P.  Co. 
V.  Thelen  (Cal.)  291. 

3.  A  hearing  on  an  application  for  a  rehearing,  at  a  time  and 
place  fixed  by  the  Commission,  when  the  matter  was  submitted  for  final 
decision  on  the  merits  of  the  controversy,  is  sufficient  to  warrant  tlie 
Commission  to  dismiss  the  complaint  and  to  vacate  its  former  order, 
restraining  an  individual  from  constructing  a  hydroelectric  system  to 
compete  with  the  complaining  company,  although  the  Commission  is 
without  authority  to  change  or  vacate  a  former  order  without  giving 
the  adverse  party  an  opportunity  to  be  heard.  Mt.  Konocti  Light  k 
P.  Co.  V,  Thelen  (Cal.)  291. 

4.  The  Montana  Commission,  in  dealing  with  a  complaint  as  to  the 
service  and  rates  of  an  interurban  railway  which  was  operated  at  a 
loss,  stated  that  it  would  make  findings  in  the  nature  of  orders  only 
as  to  the  safety  of  the  service  and  as  to  discrimination  in  rates,  but  its 
findings  as  to  mere  adequacy  of  service  would  be  made  in  the  form  of 
suggestions.     Beauleiu  v.  Missoula  Street  R.  Co.   (Mont.)   347. 

6.  The  Colorado  Public  Utilities  Commission  has  no  jurisdiction  to 
entertain  a  petition  alleging  violations  of  the  laws  prohibiting  unfair 
competitions  and  illegal  combinations  in  restraint  of  trade.  Castle  Rode 
Mountan  R.  k  Park  v.  Denver  Tramway  Co.  (Colo.)  487. 

1».  Over  particular  Tdnds  of  que^ions. 

6.  Under  art.  4,  §  1,  and  art.  6,  §  1,  of  the  Missouri  Constitution, 
vesting  the  legislative  power  of  the  state  in  the  general  assembly  and 
the  judicial  power  in  the  courts,  the  Commission  can  neither  repeal  the 
Public  Service  Commission  law  forbidding  discrimination  in  telephone 
rates,  nor  declare  it  unconstitutional.  Knott  v.  Southwestern  Teleg. 
ft  Teleph.  Co.  (Mo.)  963. 

/I.  Orders. 

As  to  effect  of  orders  of  Commission,  see  Obdebs. 

COMMODITIES. 

Farm  products,  see  DiscBiMiNATioir,  34;  Sjbbvice,  34. 

COMMODITY  RATES. 

Long  and  short  haul,  see  Disobimination,  6,  ID. 

Presumption  as  to  reasonableness  of  rate  voluntarily  established, 

see  EVIDBNG3B,   3. 

COMMON  CARRIERS. 

See  Cabbuxs. 

combhttatiok  rates. 

Requiring  establishment  of,  over  electrified  branch  to  avoid  dis- 
crimination, see  DlSCBIMINATION,   1. 
P.U.R.1916E. 
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COMPARISON  OF  RATE8» 

See  Rates,  12,  34. 

COMPETITION. 

See  Monopoly  and  Cokpbtition. 

COMPI.AINT. 

See  Plkadino. 

CONDITIONS. 

Imposed  on  authorizing  merger  of  electrical  companies,  see  Con* 

SOUDATION,  MERfllCB,  AND  SaLB,  1,  2. 

CONDUCTOR. 

Necessity  of  providing,  on  interurban  railway  operated  at  a  loss, 
see  Sebvigi,  27. 

CONGRESS. 

Jurisdiction  of  State  €k>mmission  to  remove  discrimination  in  stock 
quotation  service  in  the  absence  of  action  by  Congress,  see 

COMMEBCB,  1. 

CONNECTICUT. 

Power  of  Supreme  Court  of  Errors  of,  to  set  aside  an  unreasonable 

administrative  order  of  the  Public  Utilities  Commission,  see 

Appeal  and  Review,  1. 
Jurisdiction  of  Supreme  Court  of  Errors  of,  to  determine  the  bounds 

of  power  of  the  superior  court  in  reviewing  an  order  of  the 

Commission,  see  Appeal  and  Review,  3. 

CONNECTIONS. 

See  Physical  Connection;  Sebvicb  Connbotiqns. 

CONSENT. 

See  Permission. 

CONSERVATION. 

Oklahoma  rules  for  conservation  of  natural  gas,  see  Natubal  Gas, 

1. 

CONSOLIDATION,  BfERGER  AND  SALE. 

Determination  of  return  of  consolidated  telephone  company  with* 
out  regard  to  rates  paid  on  amount  invested  before  consolida- 
tion, see  Retxjbn,  10. 

1.  Upon  the  merger  of  an  electric  company  which  had  sold  electricity 
principally  at  wholesale,  into  another  company  which  had  previously 
sold  electricity  at  retail,  purchasing  its  supply  from  the  first  company,^ 
the  latter  company  was  authorized  to  issue  securities  for  the  outstand- 
ing stock  of  the  first  company  and  to  guarantee  the  payment  of  the 
interest  on  its  bonds,  the  companies  being  required  to  write  off  a  sub- 
P.U.U.1915E. 
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CONSOLIDATION,  MERGER  AND  SALE— continued. 
Btantial  portion  of  the  intangible  value  reprc«onted  by  the  stock  of  the 
merged  company  which  had  not  been  issued  for  cash  or  an  equivalent  in 
property.    Re  Buffalo  General  Electric  Co.   (N.  Y.)   257. 

2.  An  electric  power  company  adequately  able  to  absorb  the  dupli- 
cate faculties  of  a  competitive  company  without  detriment  to  the  serv- 
ice or  rates  of  either  company  or  to  itself  was  authorized  to  purchase 
from  a  power  company  operating  in  the  same  territory  all  of  its  plant 
and  property  including  the  franchises,  where  it  appeared  that  the  sell- 
ing company  was  financially  unable  to  continue  properly  to  serve  its 
patrons,  upon  condition  that  the  price  paid  should  not  be  binding  for 
rate-making  or  other  purposes;  that  the  transfer  of  franchises  should 
be  made  only  after  the  purchasing  company  had  filed  a  statement  of  the 
franchises  under  which  it  proposed  to  operate,  to  be  approved  by  the 
Commission,  and  that  the  purchasing  company  stipulate  that  it  does 
not,  and  will  not,  claim  a  value  for  the  franchises  so  conveyed  to  it 
other  than  the  actual  amount  paid  by  the  selling  company  in  acquiring 
them.    Re  Tulare  County  Power  Co.  (Cal.)  817. 

3.  Property  and  franchises  used  in  a  storage  warehouse  and  gen- 
eral merchandise  business  were  authorized  to  be  sold  to  a  corporation, 
which  was  authorized  to  issue  stock  of  a  par  value  of  $30,000  in  pay- 
ment therefor,  the  sale  being  consistent  with  the  public  interests,  and 
the  smn  of  the  capital  to  be  obtained  by  the  issue  of  stock  being  required 
in  good  faith  for  purposes  enumerated  in  the  Public  Utilities  act  (Pub- 
Uc  Law  1913,  chap.  129,  §  35.)      Re  Tyler    (Me.)    69L 

CONSTinmONAL  UkW. 

/.  Due  process  and  equal  protection,  i— 4. 
II.  Impairment  of  contracts,  &^11. 
III.  Delegation  of  powers,  12^16, 
IV,  Police  power,  16. 

Ordinance  restricting  number  of  jitney  busses  to  be  operated  on  the 
street  as  obnoxious  to  constitutional  provisions  against  mo- 
nopolies, see  Automobiles,  9. 

Power  of  Commission  to  declare  unconstitutional  a  statute  for- 
bidding discrimination  in  telephone  rates,  see  Commissions,  6. 

Statute  declaring  invalid  evidences  of  indebtedness  when  imae- 
companied  by  certificate  showing  approval  by  Commission  as 
violating  constitutional  provision  that  no  corporation  shall 
issue  stocks  or  bonds  except  for  money  paid,  labor  done,  or 
property  actually  received,  see  Security  Issues,  9. 

I.  Due  process  and  equal  protection. 

Statute  declaring  invalid  evidences  of  indebtedness  when  imaccompa- 
nied  by  certificate  showing  approval  by  Commission  as  depriving 
owner  of  due  process,  see  Secubity  Issues,  8. 

1.  A  statute  (Conneetient  Special  Laws  of  1918,  p.  1144,  §  4)  pro- 
Tiding  that  the  Public  Utilities  Commission  is  authorized  to  determine 
P.U.R.1915E. 
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the  number  of  tracks,  not  exceeding  two,  to  be  laid  by  any  street  rail-* 
way  company  operating  a  street  railway  upon  a  certain  city  bridge,  to 
be  constructed  under  the  provision  of  the  act,  subject  to  the  rights  ot 
appeal  provided  for  in  the  statute  (chapter  128,  Conn.  Public  Acts  ot 
1911)  establishing  the  Public  Utilities  Commission,  which  makes  the 
orders  that  the  Commission  is  authorized  to  make  depend  upon  a  find- 
ing of  public  convenience,  necessity,  or  safety,  establishes  a  primary 
standard  governing  the  action  of  the  Commission,  and  is  not  unconstitu- 
tional as  authorizing  the  Commission  arbitrarily  to  determine  the  num- 
ber of  tracks.    Re  Connecticut  Co.  (Conn.)  490. 

2.  A  municipal  ordinance  regulating  automobiles  known  as  jitney 
busses,  engaged  in  the  transportation  of  passengers  on  the  public  streets 
for  a  charge  of  10  cents  or  les^  is  not  an  arbitrary  classification  of 
vehicles,  because  based  on  the  fare  charged;  nor  is  it  a  discrimination 
against  this  species  of  vehicle;  and  such  regulation  is  warranted  by  the 
Constitution.    Ex  parte  Cardinal   (Cal.)  282. 

3.  Specification  of  the  price  charged  by  a  common  carrier  vehicle, 
as  an  element  of  its  description  in  an  ordinance  prescribing  its  class, 
does  not  make  the  classification  arbitrary  or  discriminative,  unless  it 
appears  that  there  are  other  vehicles  of  the  same  class,  as  determined 
by  the  nature  of  their  business,  that  charge  prices  other  than  those  speci- 
fied.   Ex  parte  Dickey   (W.  Va.)  93. 

4.  An  ordinance  does  not  unjustly  discriminate  against  an  operator 
of  a  jitney  in  requiring  him  to  procure  a  contract  from  some  insurance 
oorporation  indemnifying  his  liability  for  accidents,  while  street  car 
companies  and  the  drivers  of  ordinary  hacks  and  automobiles  are  not 
required  to  procure  such  insurance.    Ex  parte  Sullivan  (Tex.)  441. 

II.  Impairment  of  contracts. 

6.  Franchise  ordinances  requiring  gas  companies  to  furnish  service 
free  to  cities  in  consideration  for  use  of  the  streets  do  not  interfere  with 
the  power  of  a  Public  Service  Commission  to  fix  proper  rates  therefor, 
since  such  ordinances  are  not  ccmtracts  protected  against  impairment  by 
the  provisions  of  §  10  of  the  Federal  Constitution.  Landon  v.  Law- 
rence (Kan.)  763. 

6.  The  Missouri  Public  Service  Commission  law  forbidding  dis- 
crimination in  telephone  rates,  enacted  in  pursuance  of  the  constitu- 
tional provision  that  the  public  power  of  the  state  shall  never  be 
abridged  to  permit  corporations  to  conduct  their  business  so  as  to 
infringe  the  equal  rights  of  individuals  or  the  welfare  of  the  state,  is  a 
proper  exercise  of  the  police  power,  and  therefore  does  not  unconstitu- 
tionally impair  the  obligation  of  a  contract  executed  on  the  sale  of  a 
telephone  system  guarantying  free  service  to  stockholders  of  the  vendor. 
Knott  V.  Southwestern  Teleg.  &  Teleph.  Co.  (Mo.)  963. 

7.  The  obligation  of  a  contract  to  supply  buildings  with  water  at 
a  specified  rate  is  not  unconstitutionally  impaired  by  a  subsequent  order 
of  a  Public  Service  Commission  providing  for  two  classes  of  service,  one 
at  a  rate  identical  in  amount  with  that  named  in  the  contract,  which 
does  not  provide  for  any  particular  kind  of  service,  and  the  other  a 
P.U.U.1915E. 
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•somewhat  higher  rate  for  a  different  and  greater  aerrioe.     Yeatman 

y.  Towers  (Md.)  811. 

8.  The  obligation  of  a  contract  to  supply  buildings  with  water  at  a 
specified  rate  is  not  unconstitutionally  impaired  by  a  subsequent  order 
of  a  Public  Service  Commission  changing  the  rate  in  the  exercise  of  the 
police  power  delegated  to  it  by  the  legislature.  Yeatman  v.  Towers 
(Md.)  8n. 

9.  A  city  and  a  street  railway  company  cannot,  by  private  agree- 
ment, deprive  the  Maine  Commission  of  the  jurisdiction  and  powers 
given  it  by  |  76,  chap.  51  of  the  Revised  Statutes,  providing  that  bridges 
erected  by  any  municipality  over  which  any  street  railroad  passes  should 
be  constructed  and  maintained  in  such  a  manner  and  condition  as  to 
safety  as  the  Board  of  Railroad  Commissioners  may  determine.  Re 
Rockland  (Me.)  35.  * 

10.  A  condition  in  an  original  grant  of  location  by  a  town,  restrict- 
ing the  rate  of  fare  to  be  charged  by  a  street  railroad  company,  is  not 
valid  and  controlling  as  against  the  rate-making  power  vested  in  the 
Massachusetts  Commission  by  the  Public  Service  act.  Re  Norfolk  & 
B.  Street  R.  Co.  (Mass.)  411. 

11.  The  right  of  an  individual  producer  of  oil  to  extract  from  a  com- 
mon source  of  supply  sufficient  oil  to  supply  pipe  lines,  refineries,  and 
markets,  which  he  has  established  and  secured  at  great  expense,  and  to 
supply  contracts  to  furnish  a  certain  amount  of  oil  within  a  given  time, 
is  subject  to  the  power  of  the  legislature  to  .provide  that  where  the  full 
production  from  a  common  source  of  supply  can  only  be  obtained  by 
conditions  constituting  waste,  a  producer  may  take  only  such  propor- 
tion of  oil  that  may  be  produced  from  the  common  source,  without 
waste,  as  the  production  of  his  wells  bear  to  the  total  production  of 
the  common  source,  and  to  empower  the  Commission  to  make  rules  and 
regulations  for  the  prevention  of  waste  and  the  unfair  or  inequitable 
taking  of  oil.  Ardmore  Oil  Producers'  Asso.  v.  W.  ft  F.  Oil  Co. 
(Okla.)   156. 

III.  Delegation  of  powers. 

Right  of  legislature  to  delegate  to  municipalities  the  right  to  regulate 

vehicles  on  highways,  see  Lbgist^tube,  1. 
Charter  provision  empowering  municipality  to  regulate  vehicles  as  dde- 

gation  of  legislative  power,  see  Municipalities,  2. 
Constitutionality    of    statute    authorizing    Commission    to    determine 

whether  telegraph  station  should  be  abandoned,  see  Sebvicb,  6. 

12.  The  power  to  fix  rates,  being  purely  a  legislative  function,  its 
delegation  should  be  in  express  terms,  and  not  by  implication,  or,  at 
least,  the  implication  should  be  so  undeniably  manifest  as  to  be  the 
substantial  equivalent  of  an  expressed  declaration.  Re  Ulster  ft  D.  R. 
R.  Co.  (N.  Y.)  126. 

13.  The  legislature  has  the  power  to  grant  to  the  Public  Service 
Commission  the  right  to  regulate  and  control  the  operation  of  jitneys. 
Smith  T.  Nunnelly  (W.  Va.)  177. 

P.U.R.1916E. 
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14.  The  general  assembly  could  constitutionally  delegate  to  the  Pub- 
lic Utilities  Commission  authority  to  determine  the  number  of  street 
railway  tracks  to  be  laid  on  a  city  bridge  used  as  a  public  highway,  as 
it  involved  the  adjudication  of  a  matter  of  an  administrative  character, 
and  might  properly  be  left  for  decision  to  a  tribunal  exercising  adminis- 
trative and  executive  functions.    Be  Connecticut  Co.   (Conn.)   490. 

15.  The  police  power  of  the  state  to  regulate  water  rates  may  be 
exercised  by  the  legislature  directly,  or  the  legislature  may  delegate 
the  power  to  a  Public  Service  Commission,  as  is  effected  by  Md.  Code, 
Pub.  Civ.  Laws,  article  23,  §§  415,  456.    Yeatman  v.  Towers  (Md.)  811. 

IV*  Police  power, 

16.  Regulation  of  water  rates  is  an  exercise  of  the  police  power  of 
the  state,  of  which  it  cannot  devest  itself,  and  does  not  abandon  by 
nonuser.    Yeatman  v.  Towers  (Md.)  811. 

CONSTRUCTION  AND  EQUIPICENT. 

Sufficiency  of  evidence  to  establish  costs  of,  see  Evidence,  1. 
Presumption  arising  from  absence  of  record  of  cost  of  construction, 

see  Evidence,  6. 
Security  issues  for,  see  Secttbity.  Issxtes,  16. 
Reasonableness  of  order  requiring  water  company  to  lay  pipes  on 

bed  of  a  river,  see  Watbb,  1. 

OONSUMISK. 

Special  rates  to  large  consumers,  see  Discrimination,  25-27. 
Special  telephone  rates  to  old  patrons,  see  Discrikination,  28. 
Right  of  utility  to  impose  fine  or  penalty  for  violation  of  rule,  see 

Fines  and  Penalties,  1. 
Establishment  of  credit  by,  to  secure  service,  see  Payment,  20,  21. 
Effect  of  fact  that  consumers  have  purchased  appliances  in  reliance 

upon  low  rates,  see  Rates,  10. 
Right  of  utility  to  assess  cost  for  service  installation  against,  see 

Return,  16. 
Liability  for  cost  of  extensions  outside  of  limits  of  mvnieipality, 

see  Service,  15,  Id. 
Liability  for  cost  of  extensions  within  municipality,  see  Service,  17. 
Reasonableness  of  rule  requiring  consumers  to  pay  cost  of  extend- 
*^  ing  gas  main  to  be  rebated  as  additional  consumers  are  con- 
nected, see  Service,  32. 
Right  of  utility  to  require  consumers  to  provide  meter  boxes  at 

special  locations,  see  Service,  74. 
Purchase  of  meters  through  the  utility,  see  Service,  76. 
Duty  to  comply  with  rules  governing  use  of  water  supply,  see 

Service,  80. 

OOHTRACTS. 

Impairment  of  contracts,  see  Constitutional  Law,  5-11. 
P.U.R.1915B. 
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Presumption   of  authority   to   abrogate   contract  to   furnish   free 

telephone  service  to  stockholders,  see  EyiOENCEy  5. 
Right  of  a  utility  to  require  the  consumer  to  sign  a  contract  for 
service,  see  Sbbvige,  1. 

1.  A  franchise  whereby  an  electric  light  and  water  company  agreed 
to  place  and  maintain  fire  plugs  attached  to  its  water  main,  and  to 
erect  and  maintain  lamps  at  such  places  as  the  corporate  authorities 
should  designate,  constitutes  a  contract,  and  reasonable  orders  of  the 
corporate  authorities  made  in  accordance  with  the  provisions  thereof 
should  be  enforced.    Marlinton  v.  Marlinton  Service  Co.   (W.  Va.)  277. 

2.  A  contract  entered  into  between  telephone  companies  upon  the 
transfer  and  sale  of  a  telephone  system,  whereby  stockholding  subscrib- 
ers of  the  vendor  are  to  be  given  certain  service,  is  enforceable  by  such 
subscribers,  provided  the  contract  is  in  harmony  with  the  law  and  the 
public  policy.    Knott  v.  Southwestern  Tcleg.  &  Teleph.  Co.   (Mo.)   963. 

3.  A  contract  executed  upon  the  sale  of  a  telephone  system  guaran- 
tying free  service  to  stockholders  of  the  vendor  cannot  be  said  to  be 
abrogated  by  a  subsequent  contract  withdrawing  such  privilege,  since 
the  prior  contract,  being  unjustly  discriminatory,  had  no  legal  incep- 
tion.   Knott  V.  Southwestern  Teleg.  &  Teleph.  Co.   (Mo.)   063. 

CONVENIENCE. 

See  Certificate  of  Conveniencb  and  Necessity. 

COOKING. 

Right  to  charge  higher  rate  for  natural  gas  for,  see  Rates,  27. 

COST  OF  REPRODUCTION. 

See  Reproduction  Cost, 

COST  OF  SERVICE. 

As  element  to  be  considered  in  determining  reasonablenesfl  of  rates, 
see  Rates,  13,  14. 

COSTS  AND  EXPENSES. 

Duty  to  charge  salaries  of  general  manager  and  superintendent  to 
general  and  miscellaneous  expense,  see  AooouNTmo,  0. 

Apportionment  of,  see  Apportionmbnt,  1,  2. 

Method  of  apportioning  expenses  in  the  ease  of  joint  enterprise, 
see  Afportionicent,  8-16. 

SuiBciency  of  evidence  to  establish  cost  of  oonstmctioB,  tee  Evi- 
dence, 1. 

Presumption  arising  from  absence  of  records  of  cost  of  oonstniction, 
see  Evidbnce,  0. 

Consideration  of,  in  fixing  rates,  see  Rates,  13,  14. 

Operating  expenses,  see  Return,  13-23. 

Allowance  for  unexpected  outlays  by  natural  gas  oompaaj  in  de- 
termining the  operating  expenses,  see  Return,  15. 
P.U.R.1915E. 
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Initial  eoet  of  infttalling  service  connections  as  an  operating  ex- 
pense, see  Retusn,  16. 

For  disconnections  and  reconnections  at  season  resort;  see  Serv- 
ice, 2. 

Who  most  pay  for  extensions  outside  of  municipalities,  see  Serv- 
ice, 16,  16. 

Who  must  pay  for  extensions  within  limits  of  municipality,  see 
Service,  17. 

Duty  of  utility  to  make  service  connections  at  its  own  expense, 
see  Service,  18. 

Reasonableness  of  rule  requiring  consumers  to  pay  cost  of  extend- 
ing gas  main,  to  be  rebated  as  additional  consumers  are  con- 
nected, see  Service,  32. 

Duty  of  water  utility  to  furnish  service  connections  at  its  own 
expense,  see  Sxevigb,  68,  69. 

COUNTY  SEAT. 

Power  of  Commission  to  authorize  abandonment  of  telegraph  sta- 
tion at,  see  Service,  7. 

Statute  requiring  telegraph  companies  to  maintain  station  at, 
superseded  by  Public  Utilities  act,  see  Service,  52. 

COURTS. 

Interference  by,  of  order  of  Commission  relating  to  the  number  of 
street  railway  tracks  and  the  kind  of  rails  to  be  used  on  a 
bridge,  see  Appeal  and  Review,  2. 

Jurisdiction  of  Connecticut  Supreme  Court  of  Errors  to  determine 
the  bounds  of  power  of  the  superior  court  and  the  extent  of 
its  duty  in  reviewing  an  order  of  the  Commission,  see  Appeal 
AND  Review,  3. 

Remanding  case  to  C^ommission  to  certify  findings  of  fact,  see  Ap- 
peal AND  Review,  5. 

1.  The  question  whether  or  not  an  order  of  the  Railroad  Commis* 
sion  is  reasonable  is  for  the  court.  Rowland  v.  Saline  River  R.  Co. 
(Ark.)  191. 

CSEDIT. 

Establishment  of,  to  secure  service,  see  Payment,  20,  21. 
Discontinuance   of   service   for   failure   of   consumer   to   establish 
credit,  see  Payment,  22. 

DAKAGES. 

Consideration  of  losses  due  to  extraordinary  conditions  in  opera- 
tion of  toll  bridge  in  fixing  operating  expenses,  see  Return,  20. 

Consideration  of,  due  to  personal  Injuries  in  fixing  operating  ex- 
penses, see  Return,  21. 

DEFICITS. 

Increase  of  telephone  rates  to  cover,  see  Return,  3. 
P.U.R.1015E. 
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DEFINITION. 

Common    carriers    within    meaning    of    Public    Utility    law,    see 

Automobiles,  1. 
Depreciation  defined,  see  Depbeciation,  1. 
Localities,  as  used  in  Public  Service  law  with  reference  to  phyBical 

connection  of  telephone  lines,  see  Sebvioe^  65. 

DELEGATION  OF  POWEB8. 

See  Constitutional  Law,  12-16. 

DELINQUENT  CONSUMER. 

£fTect  of  delinquency  in  payment  by  consumer  who  has  made  a 

cash  deposit,  see  Payment,  19. 
Discontinuance  of  service  for  nonpayment  of  bills,  see  Patmknt, 

22-25. 
Reasonableness  of  charge  for  turning  on  water  that  had  been  shut 

off  because  of  nonpayment  of  bills,  see  Rates,  52. 

DELTVEBT. 

Time  and  condition  of  delivery  of  natural  gas  as  factors  in  de- 
termining rates,  see  Rates,  25. 

DEPARTMENTS. 

Necessity  for  proper  apportionment  between  departments  of  utility 
in  determining  rate  of  return  for  one  department^  see  Rktubit, 
25. 

DEPOSIT. 

As  security  for  payment  of  bills,  see  Patmsnt,  8**19. 
Right  of  consumer  to  return  of,  after  prompt  payment  of  bills  for 
a  period  of  one  year,  see  Payment,  21. 

DEPRECIATION. 

I.  Jn  general,  1^4, 
II.  Basis  for  computing,  &^7, 

III.  Accrued  depreciation,  S,  9. 

IV.  Annual  allowances  held  reasonable,  10-^3* 

a.  AutO'livery  and  motor  cdbSt  t0^t2. 
1>.  Ferries,  IS, 
o.  Gas,  14. 

d.  Heating,  IS. 

e.  Telephones,  lO^^O* 

f.  Toll  bridge,  21. 

g.  Water,  22,  23. 

J.  In  general. 

1.  Depreciation  may  be  deflned  as  the  lessened  money  value  eaused 
by  physical  deterioration  or  lack  of  adaptation  to  function,  and  is  oc- 
casioned by  wear  and  tear  due  to  the  use  in  tlie  service  and  age  of  the 
P.U.R.1915E. 
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inBtTTunentality,  to  obsoleseeoce  due  to  a  change  or  development  in  the 
art  requiring  new  and  improved  apparatus,  to  inadequacy  of  superses- 
Bion  caused  by  the  growth  of  the  business  so  that  the  old  instrumen- 
tality is  no  longer  adequate  for  the  purpose  of  which  it  was  intended, 
and  must  be  superseded  or  replaced  by  a  larger  unit,  and  deferred  main- 
tenance due  to  lack  or  neglect  of  repairs  necessary  to  preserve  the 
apparatus  in  proper  condition.     Re  Webster  Teleph.  Go.    (S.  D.)   616. 

2.  In  the  making  of  a  schedule  or  tariff  of  rates  to  be  charged  by 
a  public  utility,  there  must  be  an  annual  allowance  for  depreciation. 
Re  Webster  Teleph.  Co.  (S.  D.)  ,516. 

3.  An  amount  expended  by  a  street  railway  company  out  of  sur- 
plus earnings  for  additions  and  improvements,  and  the  amount  of  a 
sinking  fund  set  aside  to  pay  outstanding  bonds,  were  held  in  effect 
equivalent  to  a  depreciation  reserve  fund,  so  long  as  the  amounts  were 
not  capitalized.     Re  Norfolk  &  B.  Street  R.  Co.  (Mass.)  411. 

4.  It  is  not  necessary  for  a  street  railroad  company  to  accumu- 
late a  depreciation  reserve  or  surplus  fund  equal  to  the  entire  amount 
of  a  depreciation  of  $110,000  as  compared  with  an  investment  of  $400,- 
000,  although  due  provision  should  be  made.  Re  Norfolk  k  B.  Street 
R.  Co.  (Mass.)  411. 

II.  Basi8  far  cotnputing. 

5.  The  rate  of  depreciation  must  be  determined  after  a  careful 
inspection  of  the  property,  and  must  be  considered  in  connection  with  its 
use.    Re  Webster  Teleph.  Co.  (S.  D.)  616. 

6.  The  actual  amount  of  property  in  use,  and  not  the  reduced 
amount  paid  for  it  upon  the  sale  of  a  telephone  property,  should  be  the 
basis  for  ascertaining  the  necessary  allowance  for  maintenance  and  de- 
preciation, and  in  the  absence  of  other  evidence  the  cost  of  reproduction 
may  be  taken  as  this  basis.    Re  Crownover  Teleph.  Co.   (Neb.)   571. 

,  7.  The  rate  of  depreciation  of  the  property  of  a  telephone  company 
should  be  computed  on  the  wearing  value,  the  scrap  value,  or  the  salvage 
value  of  the  different  imits  being  deducted  from  their  cost  in  place  and 
the  amount  of  the  annual  reserve  for  depreciation  fixed  by  dividing  the 
wearing  value  by  the  number  of  years  representing  the  life  of  the  plant. 
Re  Webster  Teleph.  Co.  (S.  D.)  516. 

III.  Accrued  depreciaticn. 

Right  to  fair  return  on  capital  invested  without  deduction  of  accrued 
depreciation,  see  Return,  8,  9. 

Conclusiveness  on  Commission  of  finding  in  another  case  as  to  depre- 
ciated reproduction  cost  of  a  waterworks  property,  see  Evidence, 


8.  A  loss  from  the  destruction  of  a  street  car  bam  and  rolling  stock 
by  fire  and  the  voluntary  sale  of  cars,  over  and  above  the  aocrued  depre- 
<'iation,  should  be  deducted  in  determining  the  basis  of  a  fair  return. 
Re  Blue  Hill  Street  R.  Co.   (Mass.)  370. 

9.  In  the  valuation  of  a  telephone  company  for  rate-making  pur- 
P.U.R.1015E. 


Digitized  by  V:iOOQIC 


11S4  INDEX. 

DEPRECIATION— oonKfwetf. 

poses,  the  value  of  a  plant  costing  $23,541.78|  wlifcli  had  been  in  opera- 
tion a  little  over  six  months,  was  fixed  at  $22,750,  the  depreciation  on 
such  a  plant  beginning  at  the  moment  it  is  installed  and  put  into  opera- 
tion.   Re  Webster  Teleph.  Co.  (S.  D.)  616. 

IV,  Annual  allotoancea  held  reasonable. 
a.  AutO'livery  and  motor  cabs. 

10.  The  rate  of  depreciation  for  motor  cabs  was  found  to  be  15.7 
per  cent  and  for  office  furniture  and  fixtures,  machine-shop  equipment, 
and  miscellaneous  equipment  of  a  taxicab  company,  9.5  per  cent,  such 
rates  to  be  based  on  the  cost  of  reproduction  new  of  the  property  on 
hand  at  the  time  of  the  valuation  and  on  the  original  cost  new  in  the 
case  of  property  acquired  thereafter.    Re  Barnett  Taxicab  Co.  (D.  C.)  6. 

11.  An  auto-livery  and  taxicab  company  was  ordered  to  conform  its 
depreciation  account  to  a  rate  of  9.3  per  cent  on  the  cost  of  property 
new  for  office  furniture  and  fixtures,  machine  shop,  tire  room,  and  mis- 
cellaneous equipment.    Re  Auto  Livery  Co.  (D.  C.)  1. 

12.  An  auto-livery  and  taxicab  company  was  ordered  to  conform  its 
depreciation  account  to  a  rate  of  19.7  per  cent  on  the  cost  of  proper^ 
new  for  motor  cabs.    Re  Auto  Livery  Co.  (D.  C.)  I, 

b.  Ferries. 

13.  An  allowance  of  5  per  cent  per  annum  for  depreciation  was  held 
to  be  fair  and  reasonable  for  a  small  ferry.  Twin  Falls  Commercial 
Club  V.  Great  Shoshone  &  T.  F.  Water  Power  Co.  (Idaho)  660. 

e.  Gob. 

14.  An  allowance  of  $100  per  month  for  the  depreciation  of  the 
property  of  a  gas  company,  while  possibly  justifiable  on  a  "depreciated 
value"  theory,  is  too  large  where  the  company  claims  on  an  investment 
of  $61,914.24,  but  on  the  basis  of  investment  a  proper  depreciation 
annually  should  be  provided  by  a  sinking  fund,  with  interest  at  6  per 
cent,  which  would  result  in  an  annuity  not  to  exceed  $486  for  seven 
months.    Re  Southern  Counties  Gas  Co.   ^Cal.)   197. 

d.  Heating, 

15.  In  fixing  the  rates  for  hot-water  heating  service,  an  allowance 
of  3  per  cent  on  the  total  valuation  of  the  utility  for  straight  line 
depreciation  and  2  per  cent  on  the  sinking-fund  basis. was  held  reason- 
able where  it  appeared  that  the  life  of  the  distribution  system  was 
estimated  at  twenty-five  years;  the  plant  equipment  estimated  to  be  in 
50  per  cent  condition  after  thirteen  years'  use,  and  the  buildings  esti- 
mated at  90  per  cent  condition.    Re  Peru  Heating  Co.  (Ind.)  502. 

e.  Telephones, 

16.  In  a  proceeding  to  fix  the  rates  of  a  telephone  company  it  was 
P.U.R.IOLIE. 
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held  that  5  per  cent  of  the  property  value  should  be  deducted  from  the 
gross  revenue  annually  to  provide  for  depreciation,  where  no  amount 
had  been  set  aside  for  this  purpose.  Re  Colchester  Farmers'  Teleph.  Co. 
(111.)    23. 

17.  An  annual  allowance  of  6  per  cent  on  the  conservative  reproduc- 
tion value  of  the  property  of  a  telephone  company  was  held  necessary 
to  cover  depreciation.    Re  Monroe  Independent  Teleph.  Co.  (Neb.)  57. 

18.  An  annual  allowance  of  6  per  cent  for  depreciation  was  held  ade< 
quale  for  a  telephone  plant  where  there  was  very  little  probability  of 
depreciation  by  reason  of  obsolescence  and  inadequacy  or  supersession. 
Re  Webster  Teleph.  Co.  (S.  D.)  516. 

19.  Upon  granting  permission  to  a  telephone  company  to  increase 
its  rates,  a  company  was  required  to  set  aside  out  of  its  earnings  an- 
nually an  amount  equal  to  8  per  cent  upon  the  reproduction  value  of 
its  property  new,  such  a  sum  to  be  expended  for  current  mainte- 
nance and  to  take  care  of  the  depreciation  of  the  plant.  Re  Valparaiso 
Teleph.  Co.  (Neb.)  578. 

20.  An  allowance  of  9  per  cent  of  the  reproduction  value  of  a  tele- 
phone company  was  allowed  for  the  purpose  of  maintenance  and  depre- 
ciation, where  the  topography  of  the  country  and  the  scarcity  of  popu- 
lation made  the  construction  of  long  farm  lines  necessary.  Re  Crown- 
over  Teleph.  Co.  (Neb.)  571. 

f.  Toll  bridge, 

21.  An  annual  allowance  of  $1,050  for  depreciation  was  made  in 
the  case  of  a  toll-bridge  property,  the  composite  life  of  which  was 
estimated  at  twenty-five  years,  and  the  present  value  of  which  was 
fixed  at  $23,831,  and  this  allowance  was  held  to  be  conservative 
when  consideration  was  given  to  the  fact  that  contingencies  and  losses 
due  to  extraordinary  causes  might  occur  at  any  time.  Gates  v.  Bridge- 
port Toll  Bridge  Co.  (Wis.)  602. 

g.  Water. 

22.  A  proper  annual  depreciation  charge  for  a  waterworks  plant  was 
found  to  be  1  per  cent  of  its  present  value.  Re  Galveston  Waterworks 
Co.  (Ind.)  27. 

23.  The  Massachusetts  Commission,  in  estimating  the  amount  of 
revenue  necessary  for  a  street  railroad  company,  did  not  apply  the  rule 
that  20  per  cent  of  operating  revenue  is  the  proper  proportion  necessary 
to  cover  maintenance  of  way,  structures,  and  equipment  and  deprecia- 
tion with  average  conditions,  but  allowed  a  greater  percentage  where  the 
road  was  small  with  relatively  low  gross  earnings  and  the  accrued 
depreciation  was  relatively  large.  Re  Blue  Hill  Street  R.  Co.  (Mass.) 
370;  Re  Norfolk  &  B.  Street  R.  Co.  (Mass.)  411. 

DEPRESSED  BUSINESS  CONDITIONS. 

As  affecting  reasonableness  of  rates,  see  Rates,  11. 
F.U.R.1915E. 
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Ab  an  element  of  depreciation,  see  Depbbciation,  1. 

DIRECTORS. 

Different  rates  of  discount  in  favor  of,  as  discrimination,  see  Dm- 
CBIICINATION,  19. 

DISCONTIirUAHCE  OF  SERVICE. 

For  failure  to  make  cash  deposits  to  secure  payment,  see  Pay- 
ment, 13. 

Effect  of  delinquency  of  consumer  who  has  made  a  cash  deposit  to 
secure  payment,  see  Payment,  19. 

To  delinquent  consumers,  see  Payment,  22-25. 

Reasonableness  of  charge  for  turning  on  water  that  had  been 
shut  off  because  of  nonpayment  of  bills,  see  Rates,  52. 

Who  may  turn  on  water  shut  off  by  utility,  see  Service,  67. 

Right  to  shut  off  water  from  consumers  who  habitually  fumiafa 
water  to  nonsubscribers,  see  Service,  77, 

Necessity  of  notice  to  consumer  before  shutting  off  water  supply, 
see  Service,  78. 

DISCOUNT. 

Inclusion  of  item  for  amortization  of  bond  discount  in  statement 
of  operating  expenses,  see  Accounting,  4. 

Different  rates  of,  in  favor  of  officers  and  employees  as  discrimina- 
tion, see  Discrimination,  19. 

For  prompt  payment  of  bills  for  service,  see  Payment,  6,  7. 

Consideration  of  bond  discount  in  valuation,  see  Valuation,  21. 

DISCRIMINATION. 
J.  Bates,  1^29, 

a.  In  general,  l^S. 

b.  Long  and  short  haul,  O-^IO, 

o.  Free  service  and  reduced  rates,  ll~'ii9* 
Jf.  In  general,  11^10. 
2,  Municipalities,  17,  IS. 
3*  Officers  and  employees,  19, 
4.  Stockholders,  20^23. 
&.  Oumers  of  equipment,  24. 

6.  Large  consumers,  2S^27. 

7.  Older  consumers  or  patrons,  2S. 

S»  Charitable  ami  benevolent  purposes,  29. 
II.  Service,  30^37. 

a.  In  general,  30^*34, 

b.  Bules  requiring  security  for  payment  for  service,  d5-^7. 

J.  Bates. 

a.  In  general. 

Power  of  Commission  to  repeal  or  to  declare  unconstitutional  a  statute 

forbidding  discrimination  in  telephone  rates,  see  Commissions,  6. 
P.U.R.1915E. 
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1.  A  steam  railroad  which,  upon  dectrifying  os«  of  its  branches, 
had  abolished  upon  that  branch  its  existing  commutation  rates  and 
inaugurated  a  zone  system  of  fares,  the  regular  steam  railroad  fares 
for  the  traveler  with  baggage  being  retained,  was  ordered  to  establish, 
in  addition  to  the  ex-rating  zone  and  other  rates  of  fare,  general  and 
pupil  commutation  rates,  in  order  to  avoid  discrimination  as  between 
its  diiferent  branches,  there  being  nothing  in  the  testimony  to  indicate 
that  the  application  of  the  commutation  rates  would  unreasonably  re- 
duce the  earnings  of  the  railroad  on  the  branch  in  question.  McKenna 
V.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.)  269. 

2.  A  street  railway  company,  on  being  authorized  to  sell  books 
of  50  tickets  for  $2.75,  each  ticket  good  for  a  6-cent  fare,  was  required 
also  to  sell  books  of  18  tickets  for  $1,  on  the  ground  that  it  was  de- 
sirable that  such  tickets  should  be  made  available  upon  payment  of  a 
comparatively  small  sum.    Re  Norfolk  &  B.  Street  R.  Co.  (Mass.)  411, 

3.  A  telephone  company  is  not  justified  in  charging  toll  service 
between  a  small  village  and  an  exchange  located  at  the  county  seat 
9  miles  distant  because  of  the  fact  it  has  moved  its  exchange,  formerly 
located  in  that  village,  «to  another  place  15  miles  distant  from  the 
county  seat,  and  because  -the  subscribers  of  the  latter  exchange  have 
always  paid  for  toll  service;  since  the  situation  of  the  subscribers  of 
the  two  exchanges  with  reference  to  toll  service  is  different.  Cooper 
V.  Williamsville-Sherman  Teleph.  Co.  (III.)  19. 

4.  A  rate  of  $12  per  year  to  subscribers  of  a  telephone  company, 
which  owned  the  poles  supporting  the  service  wires  owned  by  rural  sub- 
scribers, plus  a  charge  of  $1  per  year  to  rural  subscribers  located  at 
different  distances  from  the  exchange,  was  held  discriminatory,  and 
the  company  was  permitted  to  substitute  a  plus  charge  of  5  cents  per 
year  for  each  pole  between  the  exchange  and  the  subscriber's  premises. 
Re  Chesterfield  Teleph.  &  Teleg.  Co.  (111.)  663. 

5.  The  Illinois  Commission  Conference  Ruling  No.  13,  which  pro- 
vides that  "the  classification  of  telephone  subscribers  into  business  and 
residence  subscribers,  with  higher  rates  for  the  former  than  for  the 
latter,  is  reasonable  and  permissible,"  is  not  a  ruling  that  it  is  dis- 
criminatory and  unlawful  to  charge  the  same  rate  for  business  tele- 
phones as  for  residence  telephones.  Re  Forest  City  Teleph.  Co.  (111.) 
666. 

h.  Long  and  sUort  haul, 

6.  The  same  commodity  rate  for  a  short  haul  as  for  a  long  haul 
was  held  discriminatory,  although  the  mountainous  character  of  the 
short-haul  territory  relatively  increased  the  cost  of  such  service,  where 
such  additional  cost  was  less  than  the  difference  in  rates  that  should 
exist  between  the  long  and  the  short  haul.  Colbum  v.  Florence  &  C. 
C.  R.  Co.   (Colo.)   554. 

7.  A  proposed  increase  of  street  car  fares  which  will  not  result  in 
excessive  or  unreasonable  profits  to  the  company  will  not  be  approved 
if  the  fares  unjustly  discriminate  against  short-haul  passengers.  Re 
Blue  Hill  Street  R.  Co.  (Mass.)  370. 

P.U.R.1915E.  72 
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8.  A  flat  street  car  fare  for  a  ride  of  any  distance  in  a  particular 
7X)ne  does  not  unjustly  discriminate  against  sliort-haul  passengers  so 
long  as  the  unit  of  fare  is  not  unduly  high.  Re  Blue  Hill  Street  R. 
Co.   (Mass.)   370. 

9.  A  street  railway  company  was  authorized  to  obtain  additional 
revenue  by  making  an  additional  fare  zone  and  reducing  the  unit  fare 
from  6  to  5  cents  in  the  shorter  zones,  rather  than  to  increase  the  unit 
from  6  to  8  cents  without  making  any  change  in  the  zones,  on  the  theory 
that  an  increase  in  traffic  would  result  from  the  new  schedule,  and  ob- 
jection that  the  8  cent  unit  would  be  so  high  as  to  unjustly  discrimi- 
nate against  short-haul  passengers  in  a  zone  would  be  obviated.  Re 
Blue  Hill  Street  R.  Co.  (Mass.)  370. 

10.  Railroads  operating  between  stations  in  Nebraska  cannot  apply  to 
shipments  from  intermediate  points  in  the  state,  the  rates  under  the 
tariff  in  general  order  No.  10  of  the  Nebraska  Railway  Commission, 
which  requires  carriers  to  apply  the  distance  schedule  of  rates  on  traffic 
moving  between  stations  in  the  state  except  as  provided  by  certain  rules, 
when  the  application  of  the  terminal  rates  under  the  long  and  short 
haul  clause  of  the  Railway  Commission  act  w^  make  a  lower  rate.  Re 
Investigation  of  Rates  &  Charges  (Neb.)  55., 

o.  Free  service  and  reduced  rates^ 
J.  In  general* 

11.  In  formulating  a  schedule  of  rates  for  a  toll  bridge  which  was 
receiving  an  inadequate  return  on  its  investment,  it  was  held  that 
public  stock  buyers,  allowed  to  pass  free  of  charge,  should  be  as- 
sessed at  the  regular  rates,  and  that  rural  mail  routes  should  be 
assessed  either  at  single-horse  vehicle  rates,  or  team  rates,  unless  a 
yearly  contract  basis,  open  to  all  users,  is  agreed  upon.  Gates  v.  Bridge- 
port Toll  Bridge  Co.  (Wis.)  602. 

12.  Under  the  Maine  statutes  no  person  may  be  given  a  reduced  rate 
for  plectricity  merely  to  induce  him  to  use  the  current  or  to  prevent 
him  from  generating  his  own  power.  Re  Rumford  Falls  Light  & 
Water  Co.  (Me.)  680. 

13.  A  telephone  company  will  not,  upon  buying  out  a  competitor,  lie 
compelled  to  continue  free  toll  service  inauguratcKl  during  the  period 
of  competition,  since,  in  addition  to  the  fact  that  such  service  necessi- 
tates a  separate  investment,  it  is  unlawful,  because  discriminatory. 
Farmers'  Committee  v.  Mountain  States  Teleph.  &  Teleg.  Co.  (Mont.) 
52. 

14.  A  telephone  company  cannot  discontinue  free  service  between  one 
of  its  exchanges  and  the  exchange  of  another  company  without  permis- 
sion of  the  Illinois  Commission,  where  such  service  has  been  voluntarily 
accorded  for  a  number  of  years,  since  §  36  of  the  Public  Utilities  Com- 
mission act  provides  that  "no  public  utility  shall  increase  any  rate  or 
other  charge,  or  so  alter  any  classification,  contract  practice,  rules,  or 
regulations  as  to  result  in  any  increase  in  any  rate  or  other  charge 
under  any  circumstances  whatsoever,  except  upon  a  showing  before  the 
P.U.R.1015E. 
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Commission  and  a  finding  foy  the  CommisBion  that  such  increase  is  jus- 
tified;" and  it  is  immaterial  that  the  company  discontinuing  its  service 
may,  by  virtue  of  a  contract,  have  the  right  to  impose  a  toll  charge. 
Potomac  Teleph.  Co.  y.  Coon  Bros.  Teleph.  Co.  (111.)  323. 

15.  The  giving  of  free  service  to  the  patrons  of  a  telephone  ccmipany 
until  300  subscribers  have  been  secured  is  a  violation  of  a  statute  pro- 
viding that  a  telephone  company  may  furnish  service  free  or  at  reduced 
rates  to  its  officers,  agents,  or  employees  in  furtherance  of  their  employ- 
ment, but  requiring  it  to  charge  full  schedule  rates  without  discrimina- 
tion for  all  other  services.  Re  Northwestern  Teleph.  Exch.  Co.  (Minn.) 
344. 

16.  The  practice  of  a  waterworks  company  in  furnishing  free  service 
to  certain  consimiers  was  ordered  discontinued  as  discriminatory.  Re 
Galveston  Waterworks  Co.  (Ind.)  27. 

2,  Municipalitiea, 

Franchise  ordinance  requiring  gas  company  to  furnish  free  service 
to  city  in  consideration  of  use  of  the  streets  as  interference  wIUa 
the  power  of  the  Commission  to  fix  rates,  see  Constitutional  Law, 
5. 

17.  The  furnishing  of  "free  gas"  to  cities  in  consideration  for  the 
use  of  streets  in  compliance  with  terms  of  ordinances  is  a  species  of 
patent  discrimination  against  those  consumers  who  are  required  to  pay 
scheduled  prices,  and  it  should,  therefore,  be  promptly  discontinued. 
Landon  v.  Lawrence  (Kan.)  763. 

18.  A  city  operating  its  own  water  plant  or  electric  plant  should  pay 
the  utility  at  a  reasonable  rate  for  service  rendered  the  city,  and  tlie 
utility  should  pay  the  city  a  reasonable  amount  as  taxes  and  as  interest 
on  the  city  equity  in  the  property  of  the  utility,  in  order  to  avoid  un- 
just discrimination  in  favor  of  either  the  taxpayers  or  the  consumers. 
Re  Light  &  Water  Commission  (Wis.)  539. 

3.  Officera  and  employees, 

19.  The  practice  of  allowing  directors,  officers,  and  employees  dif» 
ferent  rates  of  discount  than  are  allowed  other  purchasers  of  electric 
current  is  illegal,  and,  where  offered  in  favor  of  officers,  cannot  be  justi- 
fied on  the  ground  that  they  receive  no  salary  or  other  compensation. 
Re  Farmingdale  Lighting  Co.  (N.  J.)  515. 

4.  Stockholders. 

Statute  forbidding  discrimination  in  telephone  rates  as  impairing  obli- 
gation of  contract  guarantying  free  service  to  stockholders,  see 
Constitutional  Law,  6. 

Validity  and  enforceability  of  contract  to  provide  free  telephone  service 
to  stockholders,  see  Contracts,  2,  3. 

Presumption  of  authority  to  abrogate  contract  to  furnish  free  tele- 
phone rates  to  stockholders,  see  Evidence,  6. 

P.U.R.lOloE. 
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20.  A  contract  entered  into  between  telephone  oompaniefl  upon  the 
transfer  and  sale  of  a  telephone  system,  whereby  stockholding  subscrib- 
ers of  the  vendor  are  to  be  given  service  free,  and  other  subscribers 
charged  therefor,  provides  for  a  discrimination  not  permitted  by  the 
common  law  or  the  Missouri  statute  forbidding  unreasonable  discrimi- 
nations, since  such  a  classification  is  not  just  or  fair.  Knott  v.  South- 
western Teleg.  &  Teleph.  Co.  (Mo.)   963. 

21.  A  contract  executed  on  the  sale  of  a  telephone  system  guaranty- 
ing free  service  to  stockholders  of  the  vendor  is  not  protected  by  U  4, 
§  7,  of  the  Missouri  Public  Service  Commission  law,  which  continues 
in  force  contracts  existing  on  its  effective  date,  dince  the  statute  applies 
only  to  valid  contracts.  Knott  v.  Southwestern  Teleg.  &  Teleph.  Co. 
(Mo.)   963. 

22.  A  telephone  company  in  partly  performing  a  contract  providing 
for  an  unjust  discrimination  in  requiring  it  to  render  service  free  to 
stockholders  of  the  predecessor  company,  by  giving  service  without 
cliarge  for  a  certain  time,  is  not  thereby  estopped  from  claiming  that 
the  contract  is  void  and  unenforceable  by  the  stockholders.  Knott  ▼. 
Southwestern  Teleg.  &  Teleph.  Co.   (Mo.)   963.- 

23.  The  practice  of  furnishing  electricity  free  of  charge  to  stock- 
holders and  employees  of  the  company  was  ordered  to  be  discontinued 
as  being  illegal  under  §  1797m-89  of  the  Wisconsin  Public  Utility 
law.    Bosshard  v.  Hussa  Bros.  Light  &  Water  Co.  (Wis.)  584. 

o.  Owners  of  equipment, 

24.  It  is  discriminatory  and  unlawful  under  the  Illinois  Commis- 
sion Conference  Ruling  No.  15  to  grant  any  reduction  from  the  regular 
rate  to  telephone  subscribers  owning  their  own  telephones;  but  under 
conditions  fixed  by  the  Commission  a  telephone  company  may  rent  an 
instrument  from  a  subscriber  who  ow^s  the  same.  Re  Forest  City 
Teleph.  Co.  (III.)  666. 

6,  Large  consitmera. 

25.  The  Maine  statute  presupposes,  upon  the  approval  by  the  Com- 
mission of  a  contract  between  a  public  utility  and  a  municipality  for 
a  reduced  rate  for  street  lighting,  the  filing  of  an  open  rate  similar 
to  that  upon  which  the  contract  is  based,  so  that  other  applicants  for 
the  same  service  of  the  same  character  may  know  what  they  are  entitled 
to.    Re  Rumford  Falls  Light  &  Water  Co.  (Me.)  680. 

26.  The  Maine  Commission  will  approve  a  contract  for  reduced  rates 
to  a  municipality  for  street  lighting  for  a  definite  term  so  long  as  the 
price  is  sufficient  to  return  some  profit  to  the  utility,  and  is  open  as 
long  as  the  utility  has  surplus  current  to  supply,  without  injury,  to 
the  general  public  dependent  upon  it;  and  it  is  immaterial  that  the 
unit  required  is  large,  or  the  character  of  its  use  confined  to  few  cus- 
tomers.   Be  Rumford  Falls  Light  &  Water  Co.  (Me.)  680. 

27.  Under  §  32  of  chapter  12  of  the  Maine  Public  Laws  of  1913  as 
amended  by  §  3  of  chapter  347  of  the  Laws  of  1915,  the  Commission 

P.U.R.1915E. 
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has  power  to  approve  a  contract  between  a  public  service  corporation 
and  a  municipality  to  furnish  electric  current  for  street  lighting  at  a 
rate  less  than  the  domestic  light  rate  named  in  its  schedule.  Re  Rum- 
ford   Falls  Light   &   Water   Co.    (Me.)    680. 

7.  Older  consumers  or  patrons, 

28.  Special  rental  contracts  by  which  older  patrons  of  a  telephone 
company  are  receiving  rentals  at  different  prices  than  are  afforded  later 
patrons  are  discriminatory,  and,  where  such  contracts  are  subject  to 
cancelation  on  notice,  the  company  should  give  notice,  and,  on  the  ex- 
piration of  the  time  mentioned  in  the  contract,  should  discontinue  the 
service  or  enter  into  nondiscriminatory  contracts.  Farmers'  Committee 
V.  Mountain  States  Teleph.  &  Tel^.  Co.  (Mont.)  52. 

S.  CJuiritahle  and  benevolent  purposes, 

29.  A  railroad  company  was  permitted  to  grant  reduced  rates  for 
transportation  to  the  general  public  desiring  to  attend  a  public  music- 
al festival  consisting  largely  of  chorus  singing,  and  a  less  rate  to 
members  of  the  chorus,  upon  the  ground  that  the  festival,  with  its 
incident  instruction  to  the  chorus  and  its  performance  before  the  pub- 
lic, is  educational,  and  hence  a  ''charity  or  benevolence"  within  the 
provisions  of  the  utility  act,  permitting  reduced  rates.  Re  Maine  C.  R. 
Co.  (Me.)  957. 

I/.  Service, 

a.  In  gcTieral, 

Jurisdiction  of  Commission  to  remove  discrimination  in  stock  quotation 
service,  see  Commerce,  1. 

30.  Telegraph  companies  furnishing  or  supplying  to  any  customer 
in  Boston  the  quotations  of  the  New  York  Stock  Exchange  by  means 
of  ticker  or  "stock  telegraph  system"  must  furnish  or  supply  them 
without  unjust  and  unreasotiable  discrimination  to  all  customers  with- 
in the  district  or  districts  supplied  by  their  respective  services  who  will 
comply  with  all  lawful  regulations  connected  with  such  service,  and 
who  desire  such  quotations  for  lawful  and  proper  use.  Stock  Ticker 
Case  (Mass.)   1068. 

31.  The  fact  that  there  is  a  large  percentage  of  leakage  and  waste 
of  natural  gas  due  to  the  defective  condition  of  an  independently  owned 
pipe  line  does  not  justify  a  producing  company  in  discontinuing  service 
in  certain  cities  supplied  from  such  pipe  line  by  a  distributing  com- 
pany, except  at  a  flat  rate  for  gas  delivered  at  the  gate  of  the  pipe 
line,  where  it  appears  that  by  virtue  of  certain  agreements  such  line 
is  virtually  a  portion  of  the  producing  company's  plant  which  it  is  bound 
to  maintain  in  proper  condition.    Landon  v.  Lawrence  (Kan.)  763. 

32.  The  mere  fact  that  a  telephone  company  which  refuses  to  afford 
physical  connection  between  its  lines  and  the  lines  of  another  company, 
through  the  exchange  ot  a  third  cbmpany,  grants  such  facilities  to  a 
P.U.R.1915E. 
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fourth  company,  does  not  show  that  the  latter  company  is  given  any 
undue  preference  thereby,  in  the  absence  of  evidence  that  the  oom- 
paniea  are  similarly  situated  with  respect  to  such  service.  Blairsville 
Teleph.  Co.  v.  Johnstown  Teleph.  Co.  (Pa.)  933. 

33.  A  complaint  against  operators  of  jitneys  for  refusing  to  carry 
negroes  was  dismissed  without  prejudice  upon  their  having  abated  the 
discrimination.    Smith  v.  Nunnelly  (W.  Va.)  177. 

34.  To  enable  the  Commission  to  avoid  discrimination  in  ordering, 
as  a  part  of  the  regular  freight  service  of  a  railroad,  the  operation  of  a 
train  to  meet  the  special  requirements  of  shippers  of  perishafile  farm 
products,  it  should  appear  that  such  shipments  would  be  sufficient  in 
quantity  to  assure  a  reasonable  return  to  the  company  at  its  regular 
tariff.     Farmers'  Transp.  Asso.  v.  Pennsylvania  R.  Co.   (N.  J.)   242. 

h.  Bulea  requiring  security  for  patfmetU  for  service, 

35.  The  question  whether  a  deposit  should  be  required  of  patrons 
of  a  Public  Service  corporation  to  insure  the  company  against  loss  from 
nonpayment  of  bills  should  not  be  left  to  the  discretion  of  the  employees 
of  the  corporation;  but  if  a  deposit  is  required  at  all,  it  should  be 
required  of  all  patrons  without  discrimination.  Re  Payment  for  Teleph. 
Service  (Wash.)  961. 

36.  A  rule  or  regulation  insuring  payment  for  future  service  should 
reduce  to  a  minimum  the  possibility  of  discrimination  by  the  utility 
in  its  application.  Re  Water,  G.  E.  &  T.  Utilities  Requiring  Deposits 
(Cal.)    717. 

37.  Utilities,  in  permitting  consumers  of  metered  service  to  establish 
a  credit  by  making  a  cash  deposit,  have  the  right  to  make  such  classi- 
fication as  may  be  necessary  to  prevent  small  consumers  from  bearing 
the  burdens  of  large  consumers,  but  all  consumers  within  the  same 
class  must  make  the  same  deposit.  Re  Water,  G.  £.  &  T.  Utilities 
Requiring  Deposits  (Cal.)  717. 

DISSATISFACTION. 

Effect  of,  due  to  increase  of  rates,  see  Rates,  7. 

DISTBIBUnON  STSTEH. 

Waste  of  natural  gas  by,  see  Natral  Gab,  2,  3. 

DIVIDENDS. 

See  generally  Return. 

Right  to  issue  securities  for  purpose  of  stock  dividends,  see  Sbouu- 

IT  Issues,  6. 
Computing  dividends  which  should  have  been  paid  in*  determining 

actual  investment,  see  Valuation,  8. 
Legal  expenses  not  considered  in  determining  propriety  of,  see 

Valuation,  12. 

DBATS. 

Nature  of  rights  of,  on  highways,  see  Highways,  1. 
P.U.R.1915E. 
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BVE  PBOCE88  OF  LAW. 

See  CoiTSTiTunoNAL  ItAW,  L 

OWEIXnfO  HOUSE, 

Necessary  for  accommodatioii  of  tender  of  toll  bridge,  rental  value 
of,  to  be  considered  as  part  of  bridge  income,  see  Retubn,  5. 

EABHINO  POWER. 

As  controlling  basis  in  adjusting  rates,  see  Bbtubn,  12. 

EABKING8. 

Apportionment  of,  see  Appobtionment,  3-5,  16. 
As  measure  of  valuation,  see  Valuation,  14,  15. 
See  also  Rbtubn. 

EARTHQUAKE. 

Security  issues  to  rebuild  warehouse  destroyed  by,  see  Secubity 
ISSUBS,  12. 

ELECTRIGITT. 

Duty  of  municipality  operating  electric  plant  to  keep  separate 
accounts,  see  Accountinq,  11. 

Apportionment  of  expenses  of  utility  operating  a  street  railway, 
see  Appobtionment,  4. 

Validity  and  enforceability  of  franchise  provision  to  erect  and  main- 
tain electric  lights  at  places  to  be  designated  by  municipal 
authorities,  see  Contbaots,  1. 

Discrimination  in  rates,  see  Discrimination,  12,  19,  23. 

Conditions  imposed  on  authorizing  merger  of  electric  companies, 
see  Consolidation,  Meboeb  and  Saus,  1,  2. 

Admission  to  occupied  field,  see  Monopolt  and  Competition. 

Rates  for,  see  Rates,  15-20. 

Amount  allowed  for  operating  expenses  of  an  electric  utility,  see 
Retubn,  18,  24,  26. 

Security  issues,  see  Secubttt  Ibsubs,  14, 17, 18,  20,  22,  25,  20. 

Service  by,  see  Sebyige,  24. 

ELECTRIC  RAIIiROADS. 

See  Intebubban  Railways;  STBmcr  Railways. 

ELECTRIC  SIGN. 

Rates  for,  see  Rates,  10. 

EMPLOYEES. 

Different  rates  of  discount  in  favor  of,  as  diaerbniiiation,  see  Dis- 

OBIMINATION,  19. 

EQUAL  PROTECTION  OF  LAW. 

See  CoNSXXTtJixONAi.  ItAW,  L 
P.U.R.1915B. 


Digitized  by  V:iOOQIC 


1144  INDEX. 

EQTTIPMENT. 

Method   of  accounting  by  street  railway  company  for  equipment 

rented,  see  Accounting,  8. 
License  fee  paid  for,  bs  an  operating  expense,  see  Return,  17. 
Valuation  of  equipment  not  owned  by  utility,  see  Valuation,  38. 
See  also  Ck>N8TBUcnoN  and  Equipment. 

ESTOPPEI.. 

By    part    performance    of    contract    to    render    free    service^    see 
Discrimination,  22. 

EVIDENCE. 

J.  In  general,  1,  2. 
II,  Rresumptionf^,  3—7, 
III,  Burden  of  proof,  S^ll, 

I.  In  general, 

1.  The  cost  of  constructing  a  plant  cannot  be  established  by  the 
debits  to  an  account  in  a  bank  through  which  all  construction  expendi- 
tures were  checked,  where  the  account  was  not  used  fpr  construction 
purposes  only  and  the  checks  do  not  disclose  what  the  payments  were 
for.    Mathews  v.  Viola  Light  &  P.  Co.  (Wis.)  360. 

2.  The  Commission  is  not  bound  in  a  rate  case  by  the  depreciated 
reproduction  cost  of  a  waterworks  property  found  by  its  engineers  in  an- 
other case  and  accepted  by  the  company,  but  such  value  may  be  taken 
as  sufficiently  conclusive  to  that  fact.  Be  San  Jose  Water  Co.  (Cal.) 
706. 

//.  Breaufnpti€ms, 

3.  It  will  be  assumed  that  a  commodity  rate  voluntarily  estab- 
lished is  not  so  low  as  to  deprive  the  carrier  of  a  fair  return,  in  a  pro- 
ceeding attacking,  as  discriminatory,  the  same  charge  for  transporting 
the  commodity  a  shorter  distance,  so  that  the  Commission,  in  finding 
the  rate  is  discriminatory,  will  order  a  reduction  for  the  short  haul 
rather  than  an  increase  for  the  long  haul.  Colburn  v.  Florence  &  C.  C. 
R.  Co.  (Colo.)  654. 

4.*  Rates  influenced  by  competitive  conditions  do  not  come  under 
the  provision  of  the  statute  that  "the  lowest  rate  published  or  charged 
by  any  railway  company  for  substantially  the  same  kind  of  service, 
whether  in  this  or  another  state,  shall,  when  introduced  in  evidence,  be 
accepted  as  prima  facie  evidence  of  a  reasonable  rate  for  the  service 
imder  investigation."  Nebraska  Portland  Cement  Co.  v.  Chicago,  B.  & 
Q.  R.  Co.  (Neb.)  64. 

6.  It  will  be  presumed  that  a  telephone  company  which  entered 
into  a  contract  upon  the  sale  of  its  system,  whereby  its  stockholder 
are  to  be  given  free  service,  has  authority  to  execute  a  subsequent  con- 
tract abrogating  such  privilege,  in  the  absence  of  a  showing  that  it  had 
no  such  authority.  Knott  v.  Southwestern  Teleg.  3i  Teleph.  Co.  (Mo.) 
963. 

6.  Doubts  as  to  the  cost  of  constructing  a  street  railroad  arising 
P.U.R.1915E. 
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irom  the  absence  of  records  of  the  cost  which  the  company  ought  to 
keep  and  preserve,  the  vouchers  having  been  destroyed  by  fire,  must  be 
resolved  against  the  company  in  investigating  its  capital  expenditures 
for  rate-making  purposes.    Re  Blue  Hill  Street  R.  Co.  (Mass.)  370. 

7.  The  approval  by  the  Mascachusetts  Commission,  of  stocks  and 
bonds  issued  by  a  street  railway  company  under  statutes  making  it 
necessary  for  the  Commission'  to  find  that  the  issues  were  reasonably 
necessary  for  lawful  corporate  purposes  before  it  could  give  its  ap- 
proval, was  regarded  as  conclusive  evidence,  so  far  as  the  Commission 
was  concerned  in  fixing  rates  of  fare,  that  the  securities  represented 
legitimate  investment,  not  excessive  for  the  purpose,  and  as  strong 
presumptive  evidence  that  the  investment  was  "prudently"  made  within 
the  meaning  of  the  rule  that  capital  honestly  and  prudently  invested 
must  be  taken  as  the  controlling  factor  in  fixing  the  basis  for  comput- 
ing rates.    Re  Blue  Hill  Street  R.  Co.  (Mass.)  370. 

///.  Burden  of  proof. 

Allegations  in  complaint  seeking  increase  in  rates  considered  as  denied 
by  burden  resting  on  applicant  of  proving  reasonable  necessity  there- 
for, see  Pleading,  1. 

8.  The  burden  is  upon  a  utility  to  show  the  unreasonableness  and 
inadequacy  of  existing  rates,  in  applying  for  authority  to  make  an  in* 
crease.    Re  Macon  R.  &  Light  Co.  (Ga.)  648. 

9.  The  burden  is  upon  a  water  company  to  prove  that  a  request  for 
an  extension  of  service,  made  in  accordance  with  the  provision  of  the 
company's  franchise,  is  unjust  and  tmreasonable,  and  it  will  be  granted 
where  there  is  nothing  in  the  evidence  to  show  that  the  rates  to  be 
received  for  such  extension  service  are  not  fair  and  adequate,  and  the 
presumption  is  clear  that,  if  the  extension  is  made,  additional  business 
would  be  secured  by  the  defendant  company.  Marlinton  T.  Marlinton 
Service  Co.    (W.  Va.)   277. 

10.  Proof  that  a  prosperous  city  had  already  apportioned  all 
revenues  derived  from  its  tax  levy,  unsupported  by  any  evidence  of  its 
inability  to  meet  its  legitimate  bills  from  other  sources,  was  held  in- 
sufficient to  show  that  an  increase  in  the  rates  of  water  supplied  to  it 
by  a  water  company  should  not  be  permitted  upon  the  ground  that  it 
was  beyond  the  reasonable  ability  of  the  city  to  pay  therefor.  Re  San 
Jose  Water  Co.  (Cal.)  706. 

11.  Under  a  statute  providing  that  the  Railroad  Commission  may 
decide  that  it  will  not  assume  control  of  suburban  railways  less  than  10 
miles  in  length,  one  claiming  that  a  railway  company  that  issued  securi- 
ties without  the  approval  of  the  Railroad  Commission  was  exempt 
from  the  control  of  the  Commission  has  the  burden  of  showing  that  the 
Commission  had  decided  that  the  railway  was  a  suburban  railway  less 
than  10  miles  in  lengthy  and  that  it  had  decided  not  to  assume  control 
of  such  railway.    Davis  v.  Watertown  Nat.  Bank  (Tex.)  531. 

EXCESSIVE  PAYMENT. 

Consideration  of  excessive  payment  by  utility  for  current  in  pass* 
ing  upon  proposed  increase  of  rates,  see  Rates,  15. 
P.U.R.1916E. 
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Toll  and  exchange  telephone  service  to  be  kept  in  separate  accountB^ 
see  AooouNTiNO,  9. 

EXPENSES. 

See  Ck>8TS  and  Expenses. 

EXPERIENCE. 

Validity  of  ordinance  requiring  operator  of  jitney  bus  to  have 
experience  in  operating  automobiles  in  the  city,  see  Automo- 
BUJES,  7. 

EXTENSION  OF  SERVICE. 

See  generally,  Sebvice,  14-21. 

Practicability  of  general  rules  governing  the  extension  of  water 
mains  in  new  localities,  see  Sebvigb,  9. 

Reasonableness  of  rule  requiring  consumers  to  pay  cost  of  extend- 
ing gas  mains  to  be  rebated  as  additional  consumers  are  con- 
nected, see  Sebvioe,  32. 

Extension  of  street  railway  lines  deferred  because  of  business  de- 
pression and  diminished  revenues,  see  Sebyigi^  43. 

FACILITY  lilCENSES. 

Issuance  of,  by  telephone  company,  see  Lioenses. 

FACTORY  IIXUMINATION. 

Rates  for,  see  Rates,  19. 

FARM  TELEPHONE  LINES. 

Right  to  parallel  lines  of  company  organized  on  commercial  basis, 

see  Monopoly  and  Ck)MPETinoN,  6. 
Payment  for  service  by,  see  Payment,  6. 
Service  by,  see  Service,  64,  55. 

FERRIES. 

Amount  allowed  for  depreciation,  see  Depreciation,  13. 

factors  to  be  considered  in  determining  reasonableness  of  ratos, 

see  Rates,  9. 
Comparison  of  rates,  see  Rates,  12. 
Amount  of  return,  see  Return,  26,  27. 

FINDINGS. 

Remanding  case  to  Commission  to  certify  findings  of  fact,  see  Ap- 
peal AND  Review,  5. 

FINES  AND  PENALTIES. 

1.  Water  utilities  in  Montana  have  no  authority  to  impo^  a  fine 
or  penalty  on  a  patron  for  violation  of  rules.  Public  Service  Com- 
mission V.  Water  Utilities   (Mont.)   866. 

2.  The  Oklahoma  Commission  imposed  a  fine  of  $500  with  costs 
upon  a  railroad  company  which  had  violated  an  order  of  the  Conunis- 

P.U.R.1915E. 
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FINES  AND  PENALTIES— oon*i»uc<i. 

aion  to  operate  certaiti  passenger  trains  necessary  for  the  reasonable 
oonvenienee  of  the  public,  upon  the  ground  that  the  fact  that  such 
trains  might  be  operated  at  a  loss  was  not  sufficient  to  render  the  order 
unreasonable.    Newland*  ▼.  St.  Louis  &  S.  F.  R.  Go.  (Okla.)  89. 

FIBE. 

Method  of  accounting  where  portion  of  property  has  been  destroyed 
by,  see  Accounting,  5. 

FIRE  CBOSSINGS. 

Stopping  of  street  cars  at,  see  Sebyice,  47. 

FIBE   PBOTEGTION. 

Validity  and  enforceability  of  franchise  provision  to  place  and  main- 
tain fire  plugs  at  such  places  as  the  municipal  authorities 
should  designate,  see  Contbacts,  1. 

Rates  for,  see  Rates,  49,  60. 

Power  of  municipal  authorities  to  compel  utility  to  extend  its 
service  to  provide  fire  hydrants  within  the  territory  covered 
by  its  charter,  see  Sebyice,  19. 

Duty  of  water  company  to  furnish  sufficient  pressure  for,  see 
Sebviob,  82,  83. 

FLAT  BATES. 

Meter  rate  for  steam  heating  preferable  to,  see  Rates,  31. 
For  water,  see  Rates,  45-48. 

FLOATING  INBEBTEBNESS. 

Consideration  of,  in  fixing  rates,  see  Rates,  8. 

Security  issues  for  payment  of,  see  Secubtty  Issues,  10,  14. 

FOBIC 

Of  accounting,  see  Accounting. 

FBANCHISE  COKTBACT. 

Effect  of  fact  that  the  Commission  has  power  to  regulato  tho  serv- 
ice of  a  street  railway  company  upon  its  right  to  ignore  its 
franchise  obligations,  see  Sebyice,  42. 

FBAKCHISE8. 

Effect  of  franchise  contract  upon  the  right  of  the  Comuiijssioii  to 
regulate  rates,  see  Constitutional  Law,  10. 

Validity  and  enforceability  of  provision  to  place  and  maintain  fire 
plugs  and  electric  lights  at  places  to  be  designated  by  munici- 
pal authorities,  see  Contracts,  1. 

Validity  of  stipulation  in  municipal  franchise  limiting  the  price 
to  be  charged  for  gas,  see  Rates,  ;L. 

Power  of  Commission  to  regulate  rates  of  utility  that  has  sur- 
rendered its  franchise,  see  Rates,  4.  ' 
P.U.R.1915E. 
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FRANCHISES— con*tni*e<l. 

Effect  of  franchiBe  fixing  rates  upon  establishment  of  minimum 

charge  for  gas,  see  Rates,  21. 
Consideration  of,  in  valuation,  see  Valuation,  43-46. 

FREE  AND  BEDUCED  BATES. 

See  Discrimination,  11-29. 

FUEIi. 

Rates  for  natural  gas  for,  see  Rates,  25. 

FUNCTIONS. 

Of  Commissions,  see  Commissions,  I. 

FURNITUBE. 

Depreciation  of,  see  Dbpbeoiation,  7. 

FUTUBE  NEEDS. 

Right  of  city  to  make  provisions  for,  in  determining  charac- 
ter, size,  and  cost  of  bridge  which  a  street  railway  company, 
using  the  bridge,  is  obliged  to  contribute,  see  Bbidoss,  2. 

GAS. 

See  also  Natubal  Gas. 

Method  of  apportioning  values  in  gas  and  transmission  lines,  see 

Apportionment,  7. 
Certiorari  as  proper  remedy  of  municipalities  to  obtain  relief  from 

an   order   of  the  Commission   fixing  the  rate   to  be  charged 

public  for  gas,  see  Certiorari,  1,  2. 
Effect  of  franchise  ordinance  requiring  free  service  to  cities  upon 

power  of  Commission  to  fix  rates,  see  Constitutional  Law,  6. 
Amount  allowed  for  depreciation  of  plant,  see  Depreciation,  14. 
Validity  of  stipulation  in  municipal  franchise  limiting  the  price 

to  be  charged  for,  see  Rates,  1. 
Rates  for,  see  Rates,  21. 
Reasonableness  of  rule  requiring  new  consumers  to  pay   cost  of 

extending  gas  main,  see  Service,  32. 
Valuation  of  plant,  see  Valuation,  24,  41,  46,  46. 

GAS  ENGINE. 

Right  to  charge  higher  rates  for  gas  used  in,  see  Rates,  26. 

GENEBAL  EXPENSES. 

Duty  of  street  railway  company  to  charge  salaries  of  general  man- 
jiger  and  superintendent  to,  in  accounting,  see  AccouNTiNO,  6. 

GENEBAL  MANAGEB. 

Salary  of,  to  be  charged  to  general  miscellaneous  expense,  see  Ao- 

COUNTINO,  6. 

Amount  paid  to,  as  adjustment  of  back  salary  as  operating  ez- 
'pense,  see  Return,  19. 
P.U.R1915E. 
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OODf O  TAXUE. 

Cdnflideration  of,  in  Taluation,  see  Valuation,  6,  39-42. 

OBOUKBED  TEIiEPHOmB  BYBTEM. 

Consideration  to  be  given  to  proposed  change  from  grounded  to 
metallic  circuit,  see  Valuation,  11. 

HEARnro. 

Sufficiency  of  hearing  on  rehearing  before  Conunission,  see  Com- 
missions, 3. 

HEATING, 

Amount  allowed  for  depreciation  of  hot  water  heating  plant,  see 
Defbeoiation,  15. 

Right  to  charge  higher  rates  for  natural  gas  for  cooking  and  light- 
ing than  for,  see  Rates,  27. 

Rates  for  steam  heating,  see  Rates,  31. 

Valuation  of  hot  water  heating  plant,  see  Valuation,  42. 

HIOHWATS. 

Right  of  l^slature  to  r^ulate  common  carrying  vehicles  on 
highways,  or  to  delegate  such  power  of  regulation  to  munici- 
palities, see  Lbgislatubb,  1. 

1.  AH  rights  of  common  carriage  on  highways,  such  as  those  con- 
ducted by  means  of  drays,  onmibuses,  hackney  coaches,  and  taxicabs,  are 
legislative  grants  or  concessions,  much  lower  in  legal  quality  and  dignity 
than  the  rights  of  ordinary  use  to  which  highways  are  incidentally  sub- 
jected by  citizens  in  travel  and  the  prosecution  of  their  business.  Ex 
parte  Dickey  (W.  Va.)  93. 

2.  Legislative  recognition  of  the  right  of  owners  of  vehicles  to 
use  highways  for  the  purpose  of  common  carriage  as  one  common  to 
all  citizens  by  grant  of  authority  to  municipal  corporations  to  license 
and  tax  persons  engaged  in  the  exercise  thereof,  in  the  manner  in  which 
they  are  authorized  to  license  and  tax  ordinary  vocations,  is  an  im- 
plied grant  of  such  common  right.    Ex  parte  Dickey  (W.  Va.)  93. 

3.  The  legislature  may  so  limit,  qualify,  and  regulate  the  right 
of  owners  of  vehicles  to  use  highways  for  the  purpose  of  common  car- 
riage as  to  make  the  exercise  thereof  subserve  the  interest  and  con- 
venience of  the  public,  as  in  the  case  of  ferries,  street  railways,  tele- 
graphs, and  telephones.    Ex  parte  Dickey  (W.  Va.)   93. 

HOT  WATER  HEATING* 

See  Heating. 

HOURS  OF  SERVICE. 

Reasonableness  of  ordinance  regulating  number  of  hours  for  oper- 
ation of  jitney  busses,  see  Automobiles,  6. 

IDAHO. 

Rule  of  Ck>minission  requiring  complaint  to  be  verified,  see  Plead- 

1X08,  3. 
P.U.R.1915E. 
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IIXINOIS. 

Right  of  telephone  company  to  discontinue  free  service  without 
permission  of  Commission,  see  Discbimination,  14. 

Policy  of  Commission  ol,  to  grant  certificate  of  convenience  to 
other  companies  to  correct  inadequate  service  by  existing  com- 
panies, see  Monopoly  and  Cokpbtixion,  4. 

IMPAIRMENT  OF  CONTRACTS. 

See  Constitutional  Law,  6-11. 

IMPROVEMENTS. 

See  Betterments. 

INCOME. 

See  Retubn. 

INDEBTEDNESS. 

Issuing  securities  for  payment  of  floating  indebtednesa,  see  8i- 

cuMTY  Issues,  10. 
Consideration  of,  in  valuation,  see  Valuation,  10. 

INDEMNITY  DfSURANCB. 

Validity  of  regulation  requiring  operator  of  jitney  bus  to  furnish, 
see  Automobiles,  13-17. 

INDIVIDUALS. 

Supplying  water  to  limited  number  of  buildings,  as  public  utility, 

see  PuBiJC  Utilities,  4. 
Power  of  Commission  to  fix  rates  of  an  individual  supplying  water, 

see  Rates,  0. 

INDOB8EB8. 

Liability  of  indorsers  of  notes  issued  without  approval  ol  the 
Railroad  Commission,  see  Sbcubitt  Issues,  3. 

INJUNCTION. 

Against  direrting  water  when  it  interferes  with  supply  neoessary 
for  needs  of  municipality  and  its  inhabitants,  see  Skbvice, 
81. 

1.  Injunction  is  the  proper  remedy  to  curb  an  abuse  of  power  by 
the  Railroad  Commission  in  issuing  an  arbitrary  and  unreasonable  order 
compelling  the  operation  of  trains.  Rowland  v.  Saline  River  R.  Co. 
(Ark.)   191. 

INSTALMENTS. 

Right  of  utility  to  purchase  meters  from  consumers  on  instalment 
plan,  see  Service,  76. 

INSURANCE. 

Validity  of  regulation  requiring  operator  of  jitney  bus  to  furnish 
indemnity  insurance,  see  Automobiles,  13-17. 
P.U.R.1915E 
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INSURANCE— continued. 

Moneys  received  from,  on  burning  of  street  c»r  bam  and  rolling 
stock,  treatment  of  in  return,  see  Betubn,  0. 

Amount  received  from,  used  in  reconstructing  roadbed  and  track  of 
street  railway  company  as  chargeable  against  operation,  see 
Retubn,  13. 

Cost  of,  as  proper  charge  to  operating  expense,  see  Retubn,  23. 

Effect  of  insurance  against  extrahazardous  operation  of  ferries  on 
rate  of  return,  see  Retubn,  27. 

Allowance  on  valuation  da  one  half  amount  paid  for,  see  Valua- 
tion, 31. 

niTERCORPOBATE  BELATIONS. 

Method  of  accounting  for  supplies  sold  and  equipment  rented  to 
other  companies,  see  Accounting,  8. 

1.  An  arrangement  between  connecting  street  railway  companies 
whereby  one  furnishes  operating  officials  for  the  other  should  be  on  a 
definite  each  basis,  and  expressed  in  a  written  contract,  which  should 
be  filed  with  the  Commission.  He  Norfolk  &  B.  Street  R.  Co.  (Mass.) 
411. 

XHTEBEST, 

Duty  of  utility  to  pay  interest  on  deposits  made  to  secure  payment 
of  bills,  see  Payment,  16-18. 

mXEBSTATE  COMMERCE. 

See  CoiOiEBCE. 

xhterstate  commerce  commission. 

Jurisdiction  of  state  Commission  to  remove  discrimination  In  stock 
quotation  service  by  telegraph  oompanies  in  the  absence  of 
action  by,  see  Commebcb,  1. 

INTERSTATE  TRAINS. 

Stopping  of  interstate  trains  at  a  small  village  to  accommodate 
passengers  as  interference  with  interstate  commerce,  see  Com- 
MEBCE,  2,  3. 

Stopping  of,  when  passenger  service  is  inadequate,  see  Skbviob,  30, 
37. 

INTER1TRBAN  RAII.WAT. 

Orders  of  Commission  as  to  safety  and  adequacy  of  service  of  rail- 
way operated  at  a  loss,  see  Commissions,  4. 

Service  by,  generally,  see  Sekvioe,  25-32. 

Validity  of  municipal  ordinance  requiring  stops  at  all  comers,  see 
Service,  3. 

Duty  to  protect  and  carry  passengers  safely  although  road  is 
operated  at  a  loss,  see  Service,  10. 

INVESTMENT. 

See  Ketlrx. 
P.U.K.1915K. 
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JITNET8. 

See  generaRy  AuTDMOBlLEfl. 

As  to  coDBtitutionalitj  of  ordinances   regulating,   see  Consittu- 
TioNAL  Law,  2-4. 

JOINT  ENTERPBISE. 

Method  of  apportioning  expenses,  see  Afpobtionment,  8-15. 

JOINT  MANAGEMENT. 

Apportionment  ot  expenses  in  case  of,  see  Apfobtioxhent,  3,  4,  5. 

JOINT  BATES. 

Right  of  terminal  railroad  to  have  joint  rates  with  connecting 
railroads,  see  Gabbiebs,  1. 

JURISDICTION. 

Of  Commissions,  see  Commissions,  L 

LAMPS. 

Mode  of  classifying  for  rate  purpdses,  see  Raies,  18. 

I.ANB. 

Test  for  determining  value  of,  on  which  plant  is  located  in  valaa- 
tion  proceedings,  see  Vai.uation,  28. 

UOtOE  CONSUMER. 

Reduced  rates  to,  see  Discsimtnation,  25-27. 

LEAKAGE. 

Of  natural  gas  through  distributing  system,  s^e  Natubal  Gas,  2, 
3. 

LEGISLATURE. 

Delegation   of   powers  to  Commission,   see  Constitutioxai.  Law, 

12-16. 
Right  to  regulate  the  right  of  owners  of  vehicles  to  use  highways 

for  purposes  of  common  carriage,  see  Highways,  3. 

1.  The  legislature  in  subserving  the  operation  of  common  carry- 
ing vehicles  on  the  highways  to  the  interest  and  convenience  of  the 
public  may  prescribe  the  number,  character,  routes,  rates,  and  hours 
of  service  of  the  vehicles  or  delegate  such  power  of  regulation  to  mu- 
nicipal corporations.    Ex  parte  Dickey  (W.  Va.)  93. 

LICENSES. 

For  operation  of  automobile  as  jitney  bus,  see  Automobii.es,  8- 
12. 

License  fee  paid  by  telephone  company  for  its  equipment  as  an 
operating  expense,  see  Return,  17. 

Allowance  on  valuation  of  one  half  of  amount  paid  for,  see  Valua- 
tion, 32. 
P.U.R.1915E. 
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UCESSES— continued. 

1.  The  receivers  of  ft  telephone  company  were  authorized  to  grant 
"facility  licenses"  to  other  utilities  to  attadi  and  maintain  their  wires 
and  fixtures  on  the  poles  and  other  property  of  the  company,  not  needed 
for  its  own  business,  provided  that  such  licenses  be  for  a  term  not  to 
exceed  five  years,  for  adequate  eonstderation,  and  Upon  terms  not  in 
conflict  with  the  rules  and  regulations  of  the  Commission,  or  with  any 
of  the  provisions  of  the  Public  Utilities  law;  and  provided,  further, 
that  such  licenses  be  terminable  upon  thirty  days'  notice  or  at  any  tine 
upon  objections  by  tiie  Commission,  and  that  two  copies  of  such  licenses 
be  filed  with  the  Commission  within  twenty  days  from  their  execution. 
Re  Central  Union  Teleph.  Co.  (111.)  315. 

UGHTS. 

Right  to  charge  higher  rates  for  natural  gaa  for,  see  Rates,  27. 
Power  of  municipal  authorities  to  compel  utilities  to  locate  lights 
within  the  territory  covered  by  its  charter,  see  Sbbvige,  19. 

IiOCAUrtlES. 

Definition  of,  as  used  in  Public  Service  law  with  reference  to 
physical  connection  of  telephones,  see  Sebvicb^  65. 

LONG  AND  SHOBT  HAUI.. 

Discrimination  in,  see  Discrimination,  6-10. 

Reduction  of  rate  for  the  short  haul  rather  than  increase  for  the 

long  haul  where  the  latter  rate  was  voluntarily  established,  see 

Evidence,  8.  , 

X.ONO  DISTANCE  lIESSAOES. 

Deposit  as  security  for  payment  for,  see  Payment,  11. 

LOSSES. 

Fine  for  violation  of  order  to  operate  passenger  train  although  at 
a  loss,  when  considered  necessary  for  public  convenience,  see 
Fine  and  Penalties,  2. 

In  one  department  of  utility  not  to  be  made  up  by  excessive  charges 
in  another,  see  Rates,  |  3. 

Due  to  extraordinary  conditions  in  the  operation  of  toll  bridge  as 
operating  expense,  see  Return,  20. 

Amortization  of,  see  Rbiubn,  24. 

Duty  of  railway  to  protect  and  carry  passengers  safely  although 
operating  at  a  loss,  see  Service,  10. 

Duty  to  operate  railroad  at  a  loss,  see  Service,  12,  33. 

Right  to  abandon  telegraph  station  operated  at  a  loss,  see  Service, 
22. 

Right  of  street  railway  company  to  abandon  a  particular  line 
operated  at  a  loss,  see  Service,  23. 

Necessity  of  providing  conductor  as  well  as  motormaa  on  an  inter- 
urban  railway  operated  at  a  loss,  see  Service,  27. 
P.U.R.1915B.  73 
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MACHINE  SHOP. 

AeooHnting  by  a  water  company  operaiiog  its  plant  in  connection 
with,  see  Acoountino,  10. 


Rates  charged  rural  mail  routes  over  toll  bridge,  see  Disoua- 

NATION,  11. 

MAINE. 

Authority  to  give  reduced  rates  under  statute  of,  see  DiacuMZ- 

NATION,   12. 

MAINS  AND  PIPES. 

See  also  Sebvige  Connectionb. 

Ck>nsideration  of  fact  that  municipality  owns  water  mains  in  fixing 

rates  to  be  charged  by  water  company,  see  Rates,  41. 
Consumer  of  water  to  pay  for  piping,  when,  see  Sebvicb,  74. 
Reasonableness  of  order  of  municipal  authorities  requiring  water 

company  to  lay  pipes  on  bed  of  a  riyer,  see  Water,  1. 

MAINTENANCE. 

Right   of   street   railway   company   to   charge   salary   of   general 

manager  and  superintendent  to,  see  Accounting,  6. 
Maintenance  as  an  element  of  depreciation,  see  Depreciation,  1. 

MANAGER. 

Salary  of  general  manager  of  street  railway  company  to  be  charged 
to  general  and  miscellaneous  expense,  see  Accounting,  6. 

Amount  paid  to,  as  adjustment  of  back  salary  as  operating  expense, 
see  Retubn,  19. 

MANBAMUS. 

As  proper  remedy  to  compel  operation  of  railroad,  see  Sbbtigb,  11. 

MATERIAI4SI  AND  SXTPPLIES. 

Right  to  have  included  in  allowance  of  working  capital,  in  valuation 
proceedings,  see  Valuation,  29,  30. 

MERGER. 

See  Consolidation,  Mebger,  and  Salb. 

METAIXIO  CIRCUIT  SYSTEM. 

Consideration  to  be  given  to  proposed  change  from  grounded  to 
metallic  circuit  in  valuation,  see  Valuation,  11. 

METER  RATES. 

For  steam  heat  preferable  to  flat  rate,  see  Rates,  31. 
For  water,  see  Rates,  45-48. 
P.U.R.1915E. 
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METER  RENTAXf 

DiBcontinuance  of,  and  establishment  of  minimum  charge  to  coTer 
oonsumer'fl  coat,  see  Hates,  17,  44. 

METERS. 

Ownership  of  water  meters,  see  Sebvicb,  71-70. 

METHODS. 

Of  accounting,  see  AccouNTmo. 

Of  computing  waste  of  zuitural  gas  by  distributing  company,  see 
Natural  Gas,  3. 

MILEAGE  BOOKS. 

Sale  of  ticket  books  by  street  railway,  see  Discbiminatioit,  2. 
Power  of  Commission  to  permit  charges  for,  exceeding  maximum 
statutory  limit,  see  Rates,  6. 

MINIMUM  CHARGE. 

Substitution  of,  for  meter  rental,  see  Bates,  17,  44. 

Effect  of  franchise  fixing  rates  upon  establishment  of  minimum 

charge,  see  Rates,  21. 
For  natural  gas,  see  Rates,  28,  29. 
For  water,  see  Rates,  43,  44. 

MISCELUkNEOUS  EQUIFMBNT. 

Duty  of  entering  automobiles  owned  by  street  railway  compaoy 
xmder,  in  its  return,  see  AooouiVTiNd,  6. 

MISSOURI. 

Constitutional  power  of  Commission  in,  see  Commissions,  6. 

Public  Service  Commission  law  of,  forbidding  discrimination  in 
telephone  rates  as  impairing  obligation  of  contract  guaranty- 
ing free  service  to  stockholders,  see  CoNSTETirriONAL  Law,  0.  v 

MONOPOI.T  AND  COMPETITION. 

/.  In  general,  J,  2, 

II,  Admission  of  competition  where  field  ia  already  oceupied,  a— 
8. 

J.  In  generaU 

Ordinaace  restricting  the  number  of  persons  operating  automobiles  as 

jitney  busses  as  obnoxious  to  constitutional  and  statutory  provisions 

against  monopolies,  see  Aittomobilbs,  9. 
Jurisdiction  of  Conunission  over  violation  of  the  anti-trust  laws,  see 

Commissions,  5. 
Right  of  telephone  company  to  reduce  rates  to  meet  competition,  see 

Rates,  37. 

1.  An  order  of  the  Commission  requiring  the  discontinuanoe  of 
telephone  service  on  a  competing  line  is  not  complied  with  by  mere 
P.U.R.1015E. 
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MONOPOLY  AND  COMPETITION— con^tiitted. 

disoontinuftnce  of  the  service  by  the  company  acting  as  an  entity  dis- 
tinct from  the  patrons  of  the  line  who  continue  to  use  it  as  a  neigh- 
borhood convenience;  but  such  service  must  be  wholly  discontinued 
both  for  the  company  and  the  patrons.  Re  Grange  Hall  Farmers'  Teleph. 
Co.  (Wis.)  504. 

2.  Upon  petition  of  citizens  of  a  city  in  which  duplicate  and  com- 
peting telephone  service  was  maintained  by  two  companies,  the  Nebraska 
Commission  authorized  a  consolidation,  by  the  purchase  of  the  property 
of  one  of  the  companies  by  the  other,  notwithstanding  the  purchasing 
company  was  bound  by  agreement  with  the  Federal  authorities  under 
the  United  States  apti-trust  law,  not  to  purchase  the  property  of  any 
competing  telephone  company,  it  appearing  that  the  interstate  service 
affected  would  be  negligible,  that  the  consolidation  would  be  in  the  in-  • 
terest  of  the  public  welfare,  and  that  the  purchasing  company  had  sold 
approximately  20,000  subscriber  stations  to  competitors  as  against  ap- 
proximately 60,000  acquired.  Scoutt  v.  Nebraska  Teleph.  Co.  (Neb.) 
564. 

//.  Admission  of  competition  where  field  is  already  occupied. 

3.  The  provision  of  a  statute  (Cal.  Public  Utility  act,  i  50a)  "that 
if  a  public  utility,  in  constructing  or  extending  its  line,  plant,  or  system, 
shall  interfere  or  be  about  to  interfere  with  the  operation  of  the  line, 
plant,  or  system"  of  an  established  public  utility,  the  CommisBion  on 
complaint  may  make  such  order  for  the  location  of  the  systems  affected 
as  may  be  just,  refers  solely-  to  an  interference  with  the  physical  oper- 
ation of  the  system  of  the  public  utility  already  constructed,  and  can- 
not be  invoked  by  one  utility  to  prevent  another  from  extending  its 
lines  so  as  to  be  in  a  position  to  compete  with  it.  Mt.  Konoeti  Light 
A  P.  Co.  V.  Thelen  (Cal.)  291. 

'  4.  The  proper  remedy  to  secure  adequate  service  in  a  territory 
occupied  by  a  public  service  corporation  is  not  the  granting  of  a  cer- 
tificate of  convenience  and  necessity  authorizing  another  company  to 
enter  the  field,  where  no  steps  have  been  taken  to  invoke  the  power 
of  the  Commission  for  the  correction  of  such  inadequate  service,  since 
this  would  result  in  a  duplication  of  facilities,  a  divided  service,  and 
its  attending  evils;  but  in  such  a  case  the  Illinois  Commission  will 
order  the  company  already  in  the  field  to  furnish  proper  service,  and 
will  withhold  its  decision  on  the  application  for  the  certificate  for  the 
purpose  of  making  such  further  order  as  developments  may  warrant. 
Wayne  County  Mut.  Teleph.  Co.  v.  Commercial  Teleph.  &  Teleg.  Co. 
(III.)  673. 

5.  An  electric  company  not  able  to  construct  a  sufficiently  large  in- 
stallation to  furnish  power  required  in  its  territory  will  not  be  protected 
against  the  entrance  into  the  field,  of  another  company  able  to  supply 
such  service.    Re  Great  Western  Power  Co.  (Cal.)  843. 

6.  A  farmer's  telephone  company  should  not  be  allowed  to  parallel 
the  lines  of  a  company  organized  on  a  commercial  basis  on  the  theory 
that  the  latter  company  charges  an  annual  rate  of  $12  per  year,  and 
that  the  farmer's  company  can  furnish  service  for  $3  per  year,  since 
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the  latter  charge  coverB  only  the  central  office  expense  and  makes  no 
allowance  lor  interest  on  the  capital  invested,  for  accumulating  a  re- 
serve to  replace  the  property  at  the  end  of  its  useful  life,  for  the  cost 
of  material  and  supplies  used  in  keeping  up  the  line  and  instruments, 
for  the  renewal  of  batteries,  or  for  taxes.  Re  (trange  Hall  Farmers' 
Teleph.  Go.  (Wis.)  694. 

7.  A  telephone  company  already  in  the  field,  apparently  capable 
of  furnishing  good  service,  and  supposedly  put  there  in  response  to  a 
demand,  either  direct  or  indirect,  for  such  a  grade  of  service,  is  en- 
titled to  protection  against  the  competition  of  a  line  built  as  an  ex- 
periment to  give  a  cheaper  grade  of  service  at  lower  rates,  although 
the  prospective  patrons  will  be  satisfied  with  the  poorer  service.  Re 
Grange  Hall  Farmers'  Teleph.  Co.   (Wis.)   594. 

8.  In  determining  the  cost  of  service  to  be  furnished  by  a  tele- 
phone company  proposing  to  enter  a  field  already  occupied,  consider- 
ation must  be  given  to  the  cost  of  lab6r  for  repairing  lines  and  in- 
struments and  for  administering  the  business;  and  it  is  immaterial 
that  patrons  of  the  competing  lines  can  afford  to  donate  a  certain 
amount  of  labor  for  maintenance,  since  this  is  something  which  can- 
not be  considered  after  a  company  has  been  induced  to  enter  a  terri- 
tory and  is  there  established.  Re  Grange  Hall  Farmers'  Teleph.  Co. 
(Wis.)  604. 

MONTAITA. 

Right  of  water  utilities  in,  to  impose  a  fine  or  penalty  on  patrons 
for  violation  of  rule,  see  Fines  and  Pknaltibs,  1. 

MORTGAtftEB. 

See  Becuritt  Issues. 

MOTOR-CABS. 

See  Automobiles. 

MOTOR  GENERATOR  SET. 

Rates  for   electricity   for   electric   sign   and   factory   illumination 
furnished  through  medium  of,  see  Rates,  19. 

MUHICIPAUTIES. 

Duty  of  keeping  accounts  of  municipal  utility  separate  from  those 

of  the  municipality,  see  Accounting,  11. 
Apportionment  of  cost  of  bridge  between  municipstlity  and  street 

railway  using  bridge,  see  Apportionment,  8-14. 
Exclusive  regulation  of  automobiles  operated  as  jitney  busses,  see 

Automobiles,  4. 
Right  to  provide  for  future  needs  in  determining  the  character, 

size,  and  cost  of  a  bridge  which  a  street  railway  company, 

using  the  bridge,  is  obliged  to  contribute,  see  Bridges,  2. 
Certiorari  as  proper  remedy  of  municipalities  to  obtain  relief  from 

an  order  fixing  rates,  see  Ortiobari,  1,  2. 
P.U.R.1915E. 
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Franchise  ordinance  requiring  free  service  to  city  as  interference 

with  power  of  Commission  to  fix  rates,  see  Constitdtioital 

Law,  5. 
Effect  of  contract  between  city  and  street  railway  company  npon 

the  right  of  Commission  to  regulate  bridges  upon  which  street 

cars  are  operated,  see  Constitutional  Law,  9. 
Effect  of  restriction  in  rates  in  franchise  upon  the  right  of  the 

Commission  to  regulate  rates,  see  Constittttional  Law,  10. 
Free  service  to,  see  Discrimination,  17,  18. 

Reduced  rates  to,  for  street  lighting,  see  DiscmnNATiON/  25-27. 
Burden  of  proof  of  inability  to  pay   increased  water  rates,  see 

Evidence,  10. 
Validity  and  enforceability  of  franchise  provision  to  place  and  main- 
tain fire  plugs  and  electric  lights  at  places  to  be  designated  by 

municipal  authorities,  see  Contracts,  1. 
Power  of  the  legislature  to  delegate  to,  the  right  to  regulate  com* 

mon  carrying  vehicles  on  highways,  see  Lboislatubb,  1. 
As  to  municipal  ordinances,  see  Ordinances. 
Validity  of  stipulation  in  franchise  limiting  the  price  to  be  charged 

for  gas,  see  Rates,  1. 
Power  of  municipal  authorities  to  compel  utility  to  oiend  its 

service  to  provide  lights  and  fire  hydrants,  see  Service,  19. 

1.  A  municipal  corporation  having  full  legislative  power  to  limit 
and  regulate  the  use  of  vehicles  kept  for  hire  may  classify  them,  for  pur- 
poses of  regulation;  and  an  ordinance  dealing  fully  with  one  class  of 
such  vehicles,  as  determined  by  the  nature  of  their  business  and  the 
prices  they  charge,  is  not  discriminative  because  of  its  lack  of  provision 
for  the  regulation  of  other  distinct  classes  of  vehicles  kept  for  hire. 
Ex  parte  Dickey   (W.  Va.)   93. 

2.  A  charter  provision  empowering  a  municipal  corporation  to 
grant,  refuse,  or  revoke  licenses  to  the  owners  of  vehicles  kept  for  hire 
therein,  and  to  subject  them  to  such  regulations  as  the  interest  and 
convenience  of  the  inhabitants  thereof,  in  the  opinion  of  the  mimicipal 
authorities,  may  require,  delegates  to  the  corporation  full  legislative 
power  over  such  vehicles.    Ex  parte  Dickey  (W.  Va.)  93. 

3.  Under  a  charter  provision  empowering  a  municipal  corporation 
to  grant,  refuse,  or  revoke  licenses  to  the  owners  of  vehicles  kept  for 
hire  therein,  and  to  subject  them  to  such  regulations  as  the  interest 
and  convenience  of  the  inhabitants  thereof  in  the  opinion  of  the  mu- 
nicipal authorities,  may  require,  the  corporation  has  power  to  prescribe 
the  routes  and|  hours  of  service  of  motor  vehicles  commonly  called 
"jitney  busses,"  carrying  passengers  along  the  streets  and  taking  in 
and  discharging  them  in  a  manner  similar  to  that  in  which  they  are 
received  and  discharged  by  street  cars,  and  to  require  from  them 
indemnity  against  injury  to  persons  and  property  occasioned  by  the 
operation  thereof.    Ex  parte  Dickey  (W.  Va.)  93. 

KITHIOIPAIi  91JLNT. 

Accounting  by,  see  AccoDNTiNO,  7,  11. 
P.U.R.1916E. 
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Free  service  rendered  to  city,  gee  Dischtminatiow,  18. 
Improvementa  to  municipal  lighting  plant  ordered,  see  Sebvice,  24. 
Exemption  of  municipal  water  company  from  provision  of  statute 

requiring  utilities  to  provide  their  own  meters,  see  Sebyice, 

71. 

MUSICAI.  FESTIVAI.. 

As  a  charity  or  benevolence  within  the  utility  act  permitting  re- 
duced rates,  see  Disgbimination,  29. 

NATURAI.  GAS. 

Basis  of  apportionment  of  taxes  assessed  against  the  property  of 
plant  supplying  several  communities,  see  Afpobtionment,  2. 

Refusal  of  company  to  serve  except  at  flat  rate  service  as  discrimi- 
nation,  see  DiSCBIMINATION,   31. 

Rates  for,  see  Rates,  22-29. 

Investment  in  plant  of,  to  be  provided  for  from  the  earnings  of 
the  property  and  from  its  salvage  value  at  the  end  of  a  six 
year  period,  see  Retubn,  11. 

1.  Rules  relative  to  the  conservation  of  natural  gas  were  adopted 
by  the  Oklahoma  Commission,  and  made  efTective  on  and  after  Septem- 
ber 1,  1915.    Re  Conservation  of  Natural  Gas   (Okla.)   994. 

2.  In  fixing  the  amount  to  be  allowed  to  cover  leakage  and  waste 
of  natural  gas  through  a  distributing  system,  30  per  cent  of  the  gas  de- 
livered was  allowed  in  case  of  distributing  companies  marketing  annu- 
ally 10,000  cubic  feet  of  gas  or  less;  25  per  cent  in  case  of  oompani^ 
marketing  annually  more  than  10,000  cubic  feet,  and  not  exceeding 
20,000  cubic  feet,  and  20  per  cent  in  case  of  companies  marketing  an- 
nually more  than  20,000  cubic  feet,  such  percentages  being  an  average 
annual  allowance  requiring  an  annual  adjustment.  Landon  ▼.  Lawrence 
(Kan.)  763. 

3.  Losses  due  to  leakage  and  waste  through  a  natural  gas  distribut- 
ing system  should  be  computed  according  to  a  formula  based  upon  the 
length  and  carrying  capacity  of  the  pipes  used  in  the  system,  and  re- 

•  duced  to  some  conunon  basis  rather  than  by  the  percentage  method, 
but  the  latter  method  may  be  employed  in  the  absence  of  more  reliable 
data.    Landon  v.  Lawrence  (Kan.)  763. 

MEOBOEB. 

Refusal  of  operators  of  jitney  busses  to  carry  negroes  as  discrimi- 
nation,  see  DiSGBIMINATION,   33. 
(Separate  passenger  coaches  for,  see  Sebvice,  35. 

HEW  GirSTOMERS. 

See   CONBUMEBS. 

HXOHT* 

Du^  of  maintaining  night  station   agent  in  village  of  300   in- 
habitants, see  Sebvice,  38. 
P.U.R.1915E. 
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NOHSUBSCltlBEBS. 

Discontinuance  of  water  service  where  consumer  habitually   fur- 
nishes water  to,  see  Ssbyigb,  77. 

HONirBSB. 

Abandonment  of  right  to  regulate  water  rates  by,  see  Constitd- 
TiONAL  Law,  16. 

KOTES. 

See  Secubitt  Issues. 

NOTICE. 

Necessity  of,  before  discontinuing  service  for  failure  to  pay  bills, 

see  Patmknt,  22,  25. 
Necessity  of  notice  to  consumer  before  shutting  off  water  supply, 

see  Sebvice,  78. 

OBSOLESCENCE. 

As  an  element  of  depreciation,  see  Depbeciation,  1. 

OCCUPATION  TAX. 

License  fee  for  operation  of  automobiles  as  jitney  busses,  see  Auto- 
mobiles, 8,  11. 

OCOUPIEB  TERBITORT. 

Admission  of  competition  to,  see  Monopoly  and  Competition,  3-& 

OFFICE  EXPENSES. 

Station  basis  as  method  of  division  of  central  office  telephone  ex- 
penses, see  Appobtionment,  1. 

OFFICERS. 

Different  rates  of   discount   to,   as   discrimination,   see   DiscBiMi- 

NATION,  19. 
Allowance  for  value  of  services  rendered  by  an  officer  for  which 

no  salary  was  paid  in  estimating  the  value  of  the  property, 

see  Valuation,  40. 

OIL. 

Restricting  to  proportionate  shares  amount  which  producer  may 
take  from  common  source,  see  Constitutional  Law,  11. 

1.  An  individual  producer  in  an  oil  field  where  the  source  of  sup- 
ply is  conunon  to  all  has  no  absolute  property  in  the  oil  beneath  the 
surface  until  it  is  raised  and  reduced  to  possession  and  capable  of 
being  removed  or  transported  at  the  will  of  the  owner,    Ardmore  OU 

.  Producers'  Asso.  v.  W.  &  F.  Oil  Co.  (Okla.)  156. 

2.  The  Oklahoma  Commission  established  rules  and  regulations  re- 
stricting the  production  of  oil  from  a  common  source  of  supply  on  the 
theory  that  it  should  be  produced  and  preserved  in  such  a  manner  as 
not  to  be  wasted,  so  that  the  public,  the  users  and  consumers,  might 

P.U.R.1916E. 
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receive  the  full  benefit  therefrom,  rather  than  in  such  quantities  in 
excess  of  marlcet  demands,  as  would  result  in  the  early  destruction  of 
the  oil  field,  although  reducing  the  price  of  the  oil.  Ardmore  Oil  Pro- 
ducers' Asso.  V.  W.  &  F.  Oil  Co.  (Okla.)   156. 

3.  Producers  of  oil  in  Oklahoma  from  a  common  source  of  supply, 
who  do  not  produce  their  percentage  of  the  possible  capacity  of  their 
wells  that  is  necessary  to  make  up  the  daily  market  demand,  cannot 
prevent  other  producers  from  supplying  such  demand.  Ardmore  Oil 
Producers'  Asso.  v.  W.  k  F.  Oil  Co.  (Okla.)  156. 

4.  Producers  of  oil  in  Oklahoma  from  a  common  source  of  supply 
are  prohibited  from  taking  more  oil  than  is  necessary  to  supply  the 
daily  market  demand,  the  taking  to  be  regulated  by  ascertaining  such 
demand  and  the  potential  production,  and  by  permitting  each  operator 
to  produce  only  such  a  per  cent  of  the  possible  production  of  each  well 
as  is  necessary  to  make  up  upon  the  whole  the  daily  market  demand, 
the  daily  production  to  be  the  average  of  a  period  of  thirty  days. 
Ardmore  Oil  Producers'  Asso.  v.  W.  k  P.  Oil  Co.  (Okla.)  156. 

OKUkHOMA. 

Rules  of  Commission  for  conservation  of  natural  gas,  see  Natural 
Gas,  1. 

Rules  of  Commission  restricting  the  production  of  oil  from  a  com- 
mon source  of  supply,  see  Oil,  2. 

OIJ>  PATRONS. 

Special  telephone  rates  to,  see  Disceimination,  28. 

OPERATIHO  EXPENSES. 

Exclusion  of  amortization  of  bond  discount  in  statement  of,  see 

Accounting,  4. 
Consideration  of,  in  fixing  rates,  see  Rates,  13,  14. 
Allowance  of,  in  return,  see  Return,  13-23. 

OPERATION  AT  A  I.OSS. 

See  Loss. 

OPERATOR. 

Validity  of  municipal  ordinance  requiring  operators  of  jitney 
bus  to  have  experience  in  operation  of  automobiles  in  the  city, 
see  Automobiles,  7. 

ORDERS. 

Power  of  the  Connecticut  Supreme  Court  of  Errors  to  set  aside  an 
unreasonable  administrative  order  of  the  Public  Utilities  Com- 
mission, see  Appeal  and  Review,  1. 

Order  of  relative  to  the  number  of  street  railway  tracks,  the  kind 
of  rails  to  be  used  on  a  new  bridge  as  an  administrative  matter, 
see  Appeal  and  Review,  2. 

Jurisdiction  of  Supreme  Court  of  Errors  to  determine  the  bounds 
of  power  of  the  superior  court  and  the  extent  of  its  duties 
P.U.R.1916E. 


Digitized  by  V:iOOQIC 


1162  INDEX. 

ORDERS— confinttfrf. 

in  reviewing  an  order  of  the  Commission,  see  Appeal  and 
Review,  3. 

Certiorari  as  the  proper  remedy  of  municipalities  to  obtain  relief 
from  an  order  of  the  Commission  fixing  the  rates,  see  Ceb- 
TIOBARI,  1,  2. 

Requiring  local  stops  of  interstate  trains  as  interference  with  inter- 
state commerce,  see  Commerce,  2,  3. 

Distinction  between  orders  as  to  safety  and  as  to  adequacy  of 
service  of  an  interurban  railway  operated  at  a  loss,  see  Com- 
missions, 4. 

Impairment  of  contract  to  supply  water  by  order  providing  for  new 
classes  of  service,  see  Constitutional  Law,  7. 

Orders  fixing  rates  as  impairment  of  obligation  of  contract  to 
supply  water  at  specified  rate,  see  Constitutional  Law,  8. 

Reasonableness  of  order  of  Commission  as  a  question  for  the  courts, 
see  CouBTS. 

Presumption  arising  from  approval  of  security  issues  by  Commis- 
sion, see  Evidence,  7. 

Conclusiveness  of  findings  in  another  case,  see  Evidence,  2. 

Fines  for  violation  of  orders  to  operate  passenger  trains,  see  Fines 
and  Penalties,  2. 

Injunction  as  proper  remedy  to  restrain  enforcement  of,  see  In- 
junction, 1. 

Reasonableness  of,  compelling  operation  of  one  train  each  way 
daily  over  a  railroad  which  is  likely  to  cause  a  loss  to  the 
carrier,  see  Service,  13. 

1.  An  order  made  more  than  twenty  days  after  the  final  submission 
of  the  matter  for  decision  on  rehearing  is  not  void  by  virtue  of  the 
provision  of  the  Public  Utility  act  that  the  Conunission  shall  "hear 
the  matter  with  all  despatch,  and  shall  determine  the  same  within 
twenty  days  after  final  submission,  and  if  such  determination  is  not 
made  within  such  time,  it  may  be  taken  by  any  party  to  the  rehearing 
that  the  order  involved  is  affirmed,"  as  the  statute  is  merely  directory 
as  to  the  Commission,  in  no  way  going  to  its  jurisdiction,  and  in  so 
far  as  the  parties  are  concerned  simply  authorizes  them,  pending  final 
decision,  to  act  without  fear  of  penalty  upon  the  assumption  that  the 
order  is  affirmed.    Mt.  Konocti  Light  k  P.  Co.  v.  Thelen  (Cal.)  201. 

2.  The  Illinois  Commission,  in  approving  a  reduced  schedule  of  block 
gas  rates  agreed  upon  between  a  city  and  a  gas  utility  in  consideration 
of  the  dismissal  of  a  complaint  against  the  company  as  to  the  reason- 
ableness of  existing  rates,  does  not  find  that  such  rates  are  reaaonable. 
or  commit  itself  to  the  propriety  of  the  block  system  of  rates  for  gas. 
Evanston  v.  Public  Service  Co.  (111.)  300. 

OBDIKAHCES. 

Regulating  operation  of  jitney  busses,  see  Automobiues,  5-7,  9, 

13-17. 
As  to  constitutionality  of  ordinances  regulating  automobiles  oper- 
ated as  jitney  busses,  see  Constitutional  Law,  2-4. 
P.U.R.1015E. 
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Franchise  ordinance  requiring  free  service  to  municipality  as  inter- 
ference with  power  of  Commission  to  fix  rates,  see  Consti- 
tutional Law,  5. 

Regulation  of  particular  class  of  vehicles  as  discriminatory,  see 
MniaciPALiTiEs,  1. 

Validity  of  ordinance  regulating  telephone  rates,  see  Rates,  2. 

Validity  of  municipal  ordinance  requiring  interurban  cars  to  stop 
at  all  comers  on  signal,  see  Service,  3. 

OVERHEAB  Ii!ZPSN8E8. 

Allowance  for,  in  valuation,  see  Valuation,  5,  20. 

OWNERSHIP. 

Of  oil,  see  Oil,  1. 

Of  property  of  utility  not  In  stockholders,  see  Publio  Utiuties,  1. 

Of  extensions  paid  for  by  consumer,  see  Sebvige,  14. 

Of  water  meters,  see  Sebvige,  71-76. 

OWH£IUi  OF  EQUIPMENT. 

Reduced  telephone  rates  to,  see  Discbimination,  24. 

PARTIES. 

Effect  of  waiver  of  defense  in  favor  of  one  party,  see  Waiveb,  1. 

PART  PERFORMANCE. 

Estoppel  by  part  performance  of  contract  to  render  free  service, 

see  DifiCBIMINATION,  22. 

PASSENGER  SERVICE. 

Stopping  of  interstate  passenger  trains  at  small  villages  as  inter- 
ference with  interstate  commerce,  see  Commebce,  2,  3. 

Fines  for  violation  of  order  to  operate  trains,  see  Fines  and  Penal- 
ties, 2. 

Duty  of  railway  operated  at  a  loss  to  protect  and  carry  passengers 
safely,  see  Service,  10,  27. 

Separate  coaches  for  white  and  colored  passengers,  see  Sebvice,  35. 

Stopping  of  interstate  trains  when  passenger  service  is  inadequate, 
see  Service,  36,  37. 

PAYMENT. 

/.  In  general,  1,  2. 
II.  Prepayment,  a— 5. 

Ill,  Discount  for  prompt  payment,  6,  7. 
rv.  Security  and  deposit,  S^19, 
a.  In  general,  8^13* 
5.  Jurisdiction  of  Commission,  14. 

c.  Amount  of  deposit,  16, 

d.  Interest  on  deposits,  16^18* 

e.  Application  of  deposit,  19* 
F.  Mstdblishment  of  credit,  20,  21. 

VI.  IHs€H>ntinuance  of  service  to  delinquent  consumers,  22'^S. 
P.U.R.1916E. 
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I.  In  general, 

1.  A  utility  has  the  right  to  take  reasonable  protective  measures 
to  insure  payment  for  future  service,  although  the  ordinary  tradesman 
may  not  make  similar  demands,  since  the  utility  is  compelled  to  supply 
its  service  to  all  who  demand  it.  Re  Water,  G.  E.  &  T.  Utilities  Re- 
quiring Deposits  (Cal.)   717. 

2.  In  determining  what  rule  or  regulation  of  a  utility  to  insure 
payment  for  future  service  will  be  reasonable,  consideration  must  be 
given  to  the  desirability  of  subjecting  the  general  mass  of  consumers 
to  only  such  burdens  as  are  reasonably  necessary  to  insure  such  pay- 
ment.   Re  Water,  G.  E.  &,  T,  Utilities  Requiring  Deposits   (Cal.)   717. 

//.  Prepayment, 

3.  Telephone  companies  in  Washington  are  permitted  to  require 
advance  payments  for  services  under  conditions  defined  by  the  Com- 
mission.   Re  Payment  for  Teleph.  Service  (Wash.)  951. 

4.  Utilities  rendering  service  at  flat  rates  may  demand  payment 
in  advance  for  the  period  at  which  bills  are  normally  rendered,  but 
cannot  demand  guaranties  or  deposits  for  service  to  be  rendered  in  the 
future.    Re  Water,  G.  E.  &  T.  Utilities  Requiring  Deposits  (Cal.)   717. 

6.  A  rule  requiring  new  telephone  farm  line  subscribers,  upon 
the  installation  of  telephones,  to  pay  a  year's  rental  in  advance,  and 
for  new  individual  business  and  residence  line  subscribers  to  pay  three 
months'  rental  in  advance,  is  reasonable.  Re  Valparaiso  Teleph.  Co. 
(Neb.)  578. 

///.  Vincount  for  prompt  payment. 

0.  A  discount  of  26  cents  per  month  for  prompt  payment  of  bills 
for  telephone  service  was  approved  by  the  Illinois  Commission  rather 
than  a  discount  on  the  percentage  basis,  although  the  latter  is  r^;arded 
as  more  equitable.    Re  Forest  City  Teleph.  Co.   (111.)   666. 

7.  Permission  was  granted  a  telephone  company  to  name  a  rate  in 
its  public  schedule  of  25  cents  per  month  in  excess  of  its  regular  rates, 
on  condition  only  that  if  the  telephone  rates  were  paid  on  or  before  the 
16th  day  of  the  current  month  in  which  service  is  rendered,  a  discount 
of  25  cents  should  be  allowed.    Re  Webster  Teleph.  Co.   (S.  D.)   616. 

IV.  Security  and  deposit, 
a.  In  general. 

Discrimination  in  rules  requiring  security  for  payment  of  service,  see 

DiSGBIMINATION,  35-37. 

8.  Equity  to  both  the  utility  and  the  consumer  demands  a  recog- 
nition of  a  reasonable  cash  deposit  as  security  for  the  prompt  payment 
of  the  consumer's  bills.  Re  Western  United  Gas  ft  Electric  Co.  (111.) 
317. 

P.U.R.1916E. 
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9.  The  practice  of  telephone  -  company  of  requiring  a  deposit  or 
cancelation  fee,  or  any  money,  as  a  condition  precedent  to  service,  waa 
ordered  discontinued  as  unreasonable  and  unjust,  except  as  to  local 
long-distance  calls  originating  at  pay  stations.  Re  Payment  for  Teleph. 
Service  (Wash.)  951. 

10.  A  water  utility  cannot  refuse  service  to  an  applicant,  although 
the  owner  of  the  property  declines  to  be  responsible  for  payment,  where 
the  applicant  tenders  a  deposit  to  guarantee  payment  of  bills  for  a 
period  not  less  than  the  customary  billing  period  of  the  utility  and  in  no 
event  less  than  one  month.  Public  Service  Conmiission  v.  Water  Utili- 
ties   (Mont.)    866. 

11.  A  telephone  utility  may  extend  to  its  patrons  the  convenience 
of  sending  telegrams  and  long-distance  telephone  messages  to  the  extent 
of  such  deposits  as  they  may  desire  to  make,  or  without  a  deposit. 
Re  Water,  G.  E.  &  T.  Utilities  Requiring  Deposits  (Cal.)  717. 

12.  The  rules  and  regulations  of  a  public  utility  setting  forth  the 
terms  and  conditions  relating  to  cash  deposits  to  be  made  by  consumers 
of  gas,  electricity,  and  steam  heat,  adopted  for  the  purpose  of  securing 
the  payment  of  monthly  bills,  were  approved  and  the  practice  of  the 
company  with  reference  to  such  deposits  prescribed.  Re  Western  United 
Gas  &  Electric  C5o.  (111.)  317. 

13.  Utilities  may  demand  that  consumers  guarantee  future  bills  by 
a  cash  deposit  where  they  receive  metered  service  under  a  credit  estab- 
lished other  than  by  a  cash  deposit  and  default  in  payments,  provided 
that  service  shall  not  be  discontinued  for  failure  to  make  such  deposit 
until  after  the  expiration  of  the  time  specified  in  a  notice  of  intention 
to  discontinue  service.  Re  Water,  G.  E.  k  T.  Utilities  Requiring  De- 
posits (Cal.)  717. 

h.  Jurisdiction  of  Commission, 

14.  The  fact  that  rules  with  reference  to  the  requirement  of  a  de- 
posit or  other  security  upon  the  installation  of  telephone  instruments, 
and  with  reference  to  the  payment  for  service  in  advance,  affect  rates, 
does  not  deprive  the  Commission  from  acting  under  chapter  117,  §  85, 
of  the  Washington  Laws  of  1911,  in  promulgating  rules  and  regulations 
with  reference  thereto.    Re  Payment  for  Teleph.  Service  (Wash.')  951. 

c.  Amount  of  deposit. 

15.  A  maximum  cash  deposit  of  $2.50  for  domestic  or  residence 
monthly  metered  service,  or,  in  the  case  of  larger  consumers,  a  deposit 
not  exceeding  the  average  bill  for  twice  the  period  for  which  collections 
are  made,  was  held  reasonable.  Re  Water,  G.  £.  &  T.  Utilitiea  Re- 
quiring Deposits   (Cal.)   717. 

d.  Interest  on  deposits. 

16.  Utilities  were  required  to  pay  6  per  cent  interest  on  cash  de- 
posits to  insure  payment  for  metered  service,  except  where  the  service 
is  discontinued  in  less  than  twelve  months.  Re  Water,  G.  E.  &  T« 
Utilities  Requiring  Deposits   (Cal.)   717. 

P.U.R.1916E. 
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17.  Water  utilities  requiring  eertain  eonsumen  to  make  a  deposit  to 
insure  the  exercise  of  ordinary  diligence  to  protect  meters  must  paj 
interest  thereon  at  the  rate  of  6  per  cent  per  annum.  Public  Service 
Commission  y.  Water  Utilities  (Mont.)  866. 

18.  A  telephone  utility  need  not  pay  interest  on  deposits  made  by 
patrons  to  insure  payment  of  tel^;rams  and  long-distance  telephone 
messages  sent  through  the  utility.  Re  Water,  6.  £.  k  T.  Utilities 
Requiring  Deposits  (Cal.)   717. 

e.  Applioation  of  deposit. 

19.  Upon  the  failure  of  a  consumer  who  has  made  a  cash  deposit, 
to  pay  a  bill  for  metered  service,  the  utility  may  apply  the  deposit  in 
so  far  as  necessary  to  liquidate  the  bill,  and  require  that  the  deposit 
be  restored  to  its  original  amount,  provided  that  service  shall  not  be 
discontinued  until  the  deposit  has  been  entirely  absorbed  and  after 
the  expiration  of  the -time  specified  in  a  notice  of  intention  to  discon- 
tinue service.  Re  Water,  G.  £.  &  T.  Utilities  Requiring  Deposits  (Cal.) 
717. 

F.  BetablWimetU  of  credH, 

20.  Utilities  may  require  an  applicant  for  metered  service  to  estab- 
lish his  credit  before  rendering  service;  and  such  credit  may  be  deemed 
established  if  the  consumer  owns  the  premises,  or  makes  a  cash  deposit, 
or  furnishes  a  guaranty  satisfactory  to  the  utility,  or  has  paid  all  bills 
of  the  utility  promptly  for  a  period  of  twelve  months  prior  to  the  estab- 
lishment of  the  rule.  Re  Water,  G.  E.  &  T.  Utilities  Requiring  De- 
posits (Cal.)  717. 

21.  Prompt  payment  of  bills  for  one  year  sufficiently  establishes  a 
consumer's  credit  so  that  a  cash  deposit  to  insure  metered  service  should 
be  returned  at  the  end  of  such  period.  Re  Water,  G.  E.  k  T.  Utilities 
Requiring  Deposits   (Cal.)   717. 

Vi.  Discontinuance  of  service  to  delinquent  consumers. 

22.  A  utility  cannot  discontinue  metered  service  to  consumers  whose 
credit  with  the  utility  has  become  impaired  or  exhausted  by  failure  to 
pay  bills,  unless  it  gives  reasonable  notice  of  intention  to  discontinue 
if  the  credit  is  not  re-established.  Re  Water,  G.  k  E.  T.  Utilities  Re- 
quiring Deposits  (Cal.)  717. 

23.  The  California  Commission  refused  to  permit  water,  gas,  elec- 
tric, or  telephone  utilities  to  discontinue  service  to  consumers  by  reason 
of  nonpayment  of  bills  for  service  theretofore  delivered,  since  the  utili- 
ties can  protect  themselves  by  demanding  payment  or  the  establishment 
of  credit  in  advance  of  delivery  of  service.  Re  Water,  G.  E.  k  T. 
Utilities  Requiring  Deposits  (Cal.)  717. 

24.  A  water  company  should  not  turn  off  the  supply  of  water  for  an 
entire  street  to  compel  an  individual  customer  on  the  street  to  pay  his 
water  bill.    McCammon  v.  Harkness  (Idaho)  558. 

P.U.R.1915E. 
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25.  A  utility  cannot  discontinue  unmetered  service  to  consumers 
for  failure  to  make  payment  in  advance  as  required,  unless  it  gives  rea- 
sonable notice  of  intention  to  diaoontinue  if  payment  is  not  made.  Re 
Water,  G.  £.  &  T.  Utilities  Requiring  Deposits  (Cal.)  717. 

PENALTIES. 

See  Fines  and  Penalties, 

PERISHABLE  PRODUCTS. 

Operation  of  regular  trains  to  meet  special  requirements  of  ship- 
pers of,  see  DiscBiMiNATiON,  34;  Sbbyigoc,  84. 

PERMISSION. 

Of  Commission  to  operate  telephone  exchange,  see  TKlbpronss,  1. 

PERSONAL  INJURIES. 

Damages  on  account  of,  as  operating  expense,  see  Return,  21. 
PERSONAL  SURETIES. 

Validity  of  regulation  requiring  owners  of  jitney  busses  to  file 
bond  of  surety  company  to  the  exclusion  of  personal  sureties, 
see  Automobiles,  15,  17. 

PHYSICAL  CONNECTION. 

Refusal  of  telf^phone  company  to  afford,  as  discrimination,  see  Dis- 
crimination, 32. 
By  telephone  lines,  see  Sebvige,  56-66. 

PLATFORMS. 

Height  of  station  platform,  hee  Sbbyiob,  30. 

PLEADING. 

1.  The  rule  that  upon  the  complainant  asking  for  Increases  in  the 
rates  of  a  public  service  corporation  rests  the  burden  of  proving  the  rea- 
sonable necessity  therefor,  operates  in  and  of  itself  in  behalf  of  each 
respondent  as  a  plea  in  denial  of  the  allegations  of  the  complaint. 
Landon  v.  Lawrence   (Kan.)   763. 

2.  The  Commission  will  confine  its  investigation  to  the  matter 
contained  in  the  complaint  alleging  excessive  rates,  where  the  answer, 
averring  that  the  rates  were  inadequate  and  requesting  the  Commis- 
sion to  ascertain  and  fix  adequate  rates,  was  not  in  the  form  required 
by  law  to  amount  to  an  application  to  increase  rates,  and  especially 
where  few  details  in  the  matter  of  physical  and  operating  data  were 
given.     Bosshard  v.  Hussa  Bros.  Light  &  Water  Co.   (Wis.)   584. 

3.  A  complaint  to  the  Idaho  Public  Utilities  Commission  will  be 
dismissed  where  it  is  not  verified  as  required  by  their  rules  and  regula- 
tions.    Wiseman  v.  Rupert  Electric  Co.   (Idaho)   901. 

POLICE  POWER. 

Power  of  Public  Service  Commission  to  change  contract  rates  in 

exercise  of,  see  Constitutional  Law,  8. 
Regulation  of  rates  as  exercise  of,  see  Constitctional  Law,  16. 
P.U.R.1916E. 
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POUCY. 

Of  Illinois  CommlBsion  to  grafting  of  certificate  of  convenience 
to  another  company  to  correct  inadequate  servioe  by  exiating 
company,  see  Monopoly  and  CoicpsTmoN^  4. 

POWISRS. 

Of  Commission,  see  Commissions^  I. 

Delegation   of  powers  by   legislature,   see   Constitutional  Law, 

12-15. 

PBEPATMENT. 

Right  to  require  prepayment  for  eerrice,  see  Patmbnt,  3-5. 

PRESUMPTIONS. 

See  Eyidbnob,  3-7. 

PRIVATE  PLANT. 

Jurisdiction  of  Commission  over,  where  merged  with  public  plants 
see  Hates,  7. 

PROFITS. 

See  Hetubn. 

PROMPT  PAYMENT. 

Discount  for,  see  Payment,  6,  7. 

Right  of  consumer  to  return  of  deposit  after  making  prompt  pay- 
ment of  bills  for  period  of  one  year,  see  Payment,  21. 

PROPERTY  NOT  IN  USE. 

Valuation  of,  see  Valuation,  22-27. 

PROPERTY  NOT  OWNED  BY  ITTII.ITY. 

Valuation  of,  see  Valuation,  38. 

PROPORTION. 

Of  stock  to  bonds,  see  Security  Issues,  24. 

PROSPECTIVE  BENEFIT. 

Consideration  of  prospective  benefit  and  use  of  bridge  in  det*T- 
mining  the  equitable  portion  which  a  street  railway  company 
is  required  to  pay,  see  Apportionment,  10. 

PUBLIC  PLANT. 

Jurisdiction  of  the  Commission  over  private  plant  merged  with, 
see  Rates,  7. 

PUBLIC  UTILITIES. 

/.  In  general f  1, 
II.  What  are,  2^4. 
P.U.R.1915E. 
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J.  In  a^neroL 

See  also  Automobiles;  Bkioqes;  Electsioitt;  Feeries;  Gas;  Hbat- 
nvo;  Intebubbah  Railway;  Jitneys ;  Municipal  Plant;  Natubal 
Gas;  Oil;  Railboads;  Stbeet  Railways;  Taxigabs;  Telegraphs; 
Telephones;  Wabehouses;  Water. 

See  hIbo  Acoountino;  Apportionment;  Certificate  of  Convenience 
AND  Necessity;  Consoudation,  Merger  and  Sale;  Depreciation; 
Discrimination;  Intercorpobate  Relations;  Monopoly  and  Com- 
petition; Payment;  Rates;  Return;  Security  Issues;  Service; 
Valuation. 

Right  of  telephone  oompany  to  permit  use  of  property  by  other  utili- 
ties, see  Licenses,  1. 

Losses  in  one  department  not  to  be  made  up  by  special  charges  in  an- 
other, see  Rates,  f  3. 

1.  A  telephone  company  is  an  entity  separate  and  distinct  from 
its  stockholders,  and  franchise  rights,  physical  property,  and  the  like 
belong  not  to  the  stockholders  as  such,  or  to  them  as  individuals,  but 
to  the  corporation.  Knott  v.  Southwestern  Teleg.  k  Teleph.  Co.  (Mo.) 
963. 

//.  What  are. 

2.  A  corporation  authorized  to  construct  2  miles  of  railroad  from 
a  quarry  to  a  connection  with  a  belt-line  railroad  in  a  city,  and  used 
for  the  purpose  of  carrying  passengers  to  a  ferry,  but  chiefly  to  carry 
shipments  of  rock  from  the  quarry  bunkers,  is  a  public  utility  within 
the  jurisdiction  of  the  California  Commission.  Re  Castro  Point  R.  k 
Terminal  Co.    (Cal.)    632. 

3.  Telegraph  companies  which  buy  from  the  Kew  York  Stock  Ex- 
change the  right  to  furnish  stock  quotations  by  ticker  service  or 
otherwise  at  retail  to  subscribers  in  a  city,  which  service  cannot  be 
furnished  without  the  special  privilege  of  using  the  public  ways  for  the 
lines  and  cables  essential  therefor  are  engaged  in  furnishing  and  ren- 
dering a  service  for  public  use,  and  are  subject  to  the  jurisdiction  of 
the  Public  Service  Commission  imder  §  2,  chap.  784,  of  the  Massa- 
chusetts Acts  of  1913.     Stock  Ticker  Case    (Mass.)    1068. 

4.  A  person  supplying  water  to  buildings  under  an  agreement  to 
furnish  a  water  supply  '^for  all  the  buildings,  in  number  about  100" 
contemplated  to  be  erected,  which  does  not  restrict  him  to  supply  only 
those  buildings,  is  engaged  in  a  public  service,  so  that  a  Public  Service 
Commission  may  regulate  the  rates,  although  a  plant  is  constructed  for 
the  purpose  of  supplying  only  100  buildings.  Yeatman  v.  Towers 
(Md.)  811. 

PUMPING  PUkNT. 

Allowance  for  abandoned  pumping  plant  used  as  material  yard, 
in  valuation,  see  Valuation,  23. 
P.U.R.1916E.  74 
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Right  of  terminal  railroad  to  have  joint  rates  with  connecting  rail- 
roads,  see  Carrtwhh,  1. 

Long  and  short  haul,  see  Discbimination,  6,  10. 

Reduced  rates  for  charity  or  benevolent  purposes,  see  Dibcbimi* 
NATION,  29. 

Operation  of  regular  freight  service  to  meet  the  special  require- 
ments of  shippers  of  perishable  farm  products,  see  Discrimi- 
nation, 34. 

Burden  of  proof  that  secuHties  issued  without  approval  of  Com- 
mission were  exempt  from  its  control,  see  Evidenoe,  11. 

Injunction  as  proper  remedy  to  restrain  enforcement  of  orders 
requiring  operation  of  trains,  see  Injunction,  1. 

Corporation  authorized  to  construct  short  railroad  from  quarry  to 
connect  with  city  belt-line  as  a  public  utility,  see  Pubuo 
Utilities,  2. 

Rates  for  switching,  see  Rates,  30. 

Security  Issues,  see  Security  Issttes,  3,  4,  7,  8,  9,  13,  16,  16. 

Service  by,  see  Service,  11,  12,  33-39. 

RAII.BOAl>  SWITCHINO. 

Rates  for,  see  Rates,  30. 

BAILS. 

Interference  by  court  of  order  of  Commission  relative  to  the  kind 
of  rails  to  be  used  on  a  bridge  used  jointly  by  a  city  and  a 
street  railway  company,  see  Appeal  and  Review,  2. 

RATES. 
/.  In  general,  l^S, 
II.  Jurisdiction^  powers,  and  funetions  of  Commission,  4—7. 

III.  Reasonableness;  factors  to  he  considered,  8^14. 

a.  In  general,  8^11. 

b.  Comparison  of  rates,  12. 

c.  Cost  of  service,  13,  14. 

IV.  Discrimination. 

V.  Rates  of  particular  utilities,  l&^SS. 
a.  Electricity,  11^20. 

1.  In  general,  15—17. 

2.  Kinds  of  service,  18,  19. 

3.  Reasonableness  of  particular  rates,  20, 
h.  Gas,  21. 

o.  Natural  gas,  22—29. 

1.  In  general,  22-^24. 

2.  Kinds  of  service,  2S—27. 

3.  Minimum  charge,  28,  29* 

d.  Railroads,  30. 

e.  Steam  heating,  31* 
P.U.R.1916E. 
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f.  Street  railufay,  89,  83, 

g.  TelephaneB,  84r-^0, 

1.  In  general,  d^l— 57. 
9.  Bueineea  air  reeidenee  rates,  88. 
8.  Iteaeonableneee  of  parM<»tI«r  ratee,  89,  40* 
Jb«  Water,  ^l^-S^. 

1,  In  general,  41,  42, 

2,  MinimMm  eharge-'^neter  rental,  48,  44* 
d.  Flat  or  meter  ratee,  45— 4«. 

4.  Fire  protection  aervice,  49,  50. 

5.  Beaaonablenese  of  partioutar  rates,  81,  82* 

I,  In  general. 

Oeriiorari  as  proper  remedy  for  municipalities  to  obtain  relief  from  an 

order  fixing  rates,  see  Csbtiorabi,  1,  2. 
Presumption  of  authority  to  abrogate  contract  for  free  service,  see 

EVIOENOE,  5. 
Power  of  legislature  to  prescribe  the  rates  of  carrying  vehicles  upon 

highways  or  to  delegate  such  power  to  municipalities,  see  Legisla- 

TUBE,  1. 
Payment  of,  by  consumers,  see  Payment. 

1.  A  stipulation  in  a  municipal  franchise  limiting  the  price  to  be 
oharged  for  gas  furnished  to  private  consumers  is  invalid  in  the  ab- 
sence of  express  authority  empowering  the  municipality  to  regulate 
rates.    Re  Douglas  Gas  Corp.  (Ariz.)  1063. 

2.  The  Missouri  Commission,  in  fixing  telephone  rates  in  a  city, 
will  disregard  an  ordinance  purporting  to  regulate  such  rates  passed 
prior  to  the  statute  authorizing  cities  to  regulate  rates,  and  will  not 
determine  the  effect  of  the  failure  of  the  mayor  to  sign  the  ordinance. 
Re  Southwestern  Teleg.  k  Teleph.  Go.   (Mo.)   1087. 

8.  Losses  or  lack  of  profits  from  the  railway  and  municipal  light- 
ing departments  of  a  utility  cannot  be  recouped,  under  independent  and 
separate  rates,  at  the  expense  of  light  and  power  patrons.  Re  Macon 
R.  k  Light  Co.   (Ga.)   648. 

//•  Jurisdiction,  powers,  and  functions  of  Commission, 

Power  of  Commission  to  repeal  or  to  declare  unconstitutional  a  statute 
forbidding  discrimination  in  telephone  rates,  see  Comicissions,  6. 

Franchise  ordinance  requiring  free  service  to  city  as  interference  with 
power  of  Commission  to  fix  rates,  see  CoNSTrrtrnoi^AL  Law,  5. 

Effect  of  restriction  in  rates  in  franchise  upon  the  right  of  the  Commis- 
sion to  regulate,  see  CoNSTTrnnoNAL  Law,  10. 

Delegation  of  powers  to  Commission  to  regulate,  see  CIonstitutional 
Law,  12,  15. 

4.  The  Indiana  Public  Service  Commission  has  power  to  regulate  the 
rates  of  a  public  utility  that  has  surrendered  its  franchise,  containing  a 
fixed  rate  to  be  charged  for  services  rendered,  and  has  accepted  in  lieu 
P.U.R.1915E. 
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thereof  an  indeterminate  permit  to  operate  its  plaat.     Re  Peru  Heat- 
ing Co.  (Ind.)  502. 

5.  The  New  York  Commission  is  without  power  to  permit  a  rail- 
road company  authorised  by  statute  to  chaifge  a  maximum  fare  of  3 
cents  per  mile  and  charging  a  maximum  fare  of  more  than  2  cents  per 
mile  to  increase  its  mileage  books  rates  from  2  cents  per  mile  to  3  cents 
per  mile,  although  its  return  from  passenger  service  may  be  inadequate, 
since  §  60  of  the  railroad  law,  conunonly  known  as  the  mileage  book 
law,  which  absolutely  prohibits  the  company  from  charging  more  than 
2  cents  per  mile  for  such  books,  is  not  in  conflict  with  the  public  service 
law,  and  is  not,  expressly  or  by  implication,  repealed  by  it.  Re  Ulster 
&  D.  R.  Co.   (N.  Y.)   126. 

6.  A  Public  Service  Commission  has  jurisdiction  to  fix  water  rates, 
irrespective  of  whether  the  supply  is  furnished  by  a  corporation  or  an 
individual,  under  Md.  Code  Pub.  Civ.  Laws,  article  23,  §f  413  and  415, 
extending  the  jurisdiction  of  the  Commission  over  all  water  companies, 
and  declaring  that  the  term  "water  company"  includes  a  corporation  and 
a  person.    Yeatman  v.  Towers  (Md.)   811. 

7.  Upon  the  merger  of  a  small  water  plant  engaged  in  a  private 
service  with  large  corporations  engaged  in  a  public  service,  the  public 
character  of  the  service  extends  to  the  entire  plant,  so  that  a  Public 
Service  Commission  may  regulate  the  rates  of  the  former  private  service. 
Yeatman  v.  Towers   (Md.)   811. 

III.  Reasanableness ;  factors  to  he  considered^ 
a.  In  oeneral. 

Presumption  as  to  reasonableness  of  voluntary  rates,  see  Evidence,  3. 

Presumption  as  to  reasonableness  of  rates  influenced  by  competitive 
conditions,  see  Evidence,  4. 

Burden  of  proof  upon  application  to  increase  rates,  see  Evidence,  8. 

Burden  of  proof  of  inability  to  pay  increase  of  water  rates,  see  Evi- 
dence, 10. 

Normal  earning  power  as  basis  for  adjusting,  see  Return,  12. 

8.  The  existence  of  a  large  floating  indebtedness  incurred  without 
regulation  by  a  street  railway  company,  applying  for  authority  to  in- 
crease its  fares,  makes  it  essential  to  scrutinize  its  capital  expenditures 
with  great  care,  even  though  ail  outstanding  stpcks  and  bonds  were 
issued  under  public  supervision.  Re  Blue  Hill  Street  R.  Co.  (Mass,) 
370. 

9.  In  determining  the  reasonableness  of  ferry  rates,  the  fact  that 
a  large  part  of  Ihe  patronage  is  due  to  the  fact  that  liquor  is  sold  in 
one  county,  and  not  sold  in  another,  and  that  the  entire  state  is  soon 
to  become  dry,  should  not  be  taken  into  consideration^  but  the  determi- 
nation of  the  Commission  should  be  based  upon  present  operating  con- 
ditions. Twin  Falls  Commercial  Club  v.  Great  Shoshone  k  T.  F. 
Water  Power  Co.  (Idaho)  660. 

10.  In  considering  an  application  of  a  natural  gas  company  for  aa 
increase  in  its  rates,  the  California  Commission  should  give  due  oon- 
P.U.R.1915E. 
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sideration  to  the  fact  that  such  rates  were  voluntarily  established,  and 
that,  apparently  relying  upon  the  company's  ability  to  grant  and  will- 
ingness to  continue  such  rate,  a  relatively  large  number  of  patrons  have 
purchased  appliances  and  made  other  material  expenditures  incidental 
to  obtaining  such  gas  service.  Re  Southern  Counties  €ra8  Co.  (Cal.) 
197. 

11.  The  reasonableness  of  rates  cannot  be  entirely  determined  from 
earnings  following  an  increase  of  rates,  occasioning  some  degree  of 
dissatisfaetion  among  patrons,  and  under  depressed  business  condi- 
tions.    Re  Macon  Railway  &  Light  Co.   (Ga.)   648. 

h.  Comparison  of  rates. 

12.  In  determining  the  reasonableness  of  a  schedule  of  ferry  rates, 
comparison  with  the  rates  charged  by  other  ferry  companies  is  of  little 
or  no  value  where  the  conditions  and  the  circumstances  under  which 
they  are  operated  are  different.  Twin  Falls  Commercial  Club  v.  Great 
Shoshone  &  T.  F.  Water  Power  Co.   (Idaho)   660. 

o.  Cost  of  service, 

13.  The  Wisconsin  Commission,  in  making  a  preliminary  analysis  in 
a  rate  case,  takes  into  account  every  possible  detail  without  regard  to 
the  ultimate  schedule  to  be  determined,  the  aim  being  the  determination 
of  the  true  cost  of  operation.  Re  Light  &  Water  Commission  (Wis.) 
539. 

14.  The  reported  cost  for  generating  electricity  is  acceptable  for 
the  purpose  of  determining  the  reasonableness  of  the  rates  charged 
therefor,  where  it  appears  to  be  less  than  the  average  cost  of  similar 
plants.    Bosshard  v.  Hussa  Bros.  Light  ft  Water  Co.  (Wis.)  584. 

IV.  Discrimination, 

For  discrimination  in  rates,  see  Discrimination,  1. 

F.  Bates  of  particular  utilities, 
a.  Milectriciiy. 
1.  In  general. 

16.  The  Commission  in  passing  on  a  proposed  rate  increase  by  an 
electric  utility  will  not  accept  as  conclusive  or  binding  on  it  the  con- 
tract price  paid  for  current  furnished  by  another  utility  owned  by  sub- 
stantially the  same  interests,  particularly  where  the  utility  is  the  larg- 
est customer  and  is  charged  higher  prices  than  other  customers.  Re 
Macon  R.  &  Light  Co.   (Ga.)   648. 

16.  The  Illinois  Commission  authorized  a  distributing  utility  to 
change  its  rates  for  water  and  electricity  furnished  to  its  consumers 
in  a  village  virtually  a  suburb  of  a  Wisconsin  city,  by  putting  into 
effect  the  rates  established  by  the  Wisconsin  Commission  for  the  gener- 
P.U.R.1915B. 
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ating  and  producing  utility  located  in  that  city.     Re  South   Beloit 

Water,  Gas  &  Electric  Co.  (111.)  327. 

17.  A  meter  rental  charge  of  25  cents  a  month  in  addition  to  the 
regular  charge  for  electricity  furnished  was  ordered  discontinued  and 
a  minimum  bill  to  cover  the  consumer  cost  waa  substituted  therefor 
by  the  Commission  upon  the  ground  that  public  utilities  are  required 
to  furnish  such  equipment;  the  interest  on  this  investment  being  cov- 
ered by  the  general  return  on  the  investment  allowed,  a  minimum  bill 
being  allowable  to  protect  the  utility  from  an  inadequate  remuner- 
ation from  the  small  consumer.  Bosshard  v.  Hussa  Bros.  Light  &  Water 
Co.  (Wis.)  684. 

2.  Kinds  of  aervioe. 

18.  Testing  lamps  used  for  testing  coils  and  also  for  the  illumina- 
tion of  a  machine  in  which  the  coils  are  wound,  the  current  for  whieh 
is  supplied  by  the  motor  generator  set,  need  not  be  classed  as  lighting. 
Bell  Electric  Motor  Co.  v.  Public  Service  Electric  Co.  (N.  J.)  248. 

10.  Service  for  an  electric  sign  and  for  ordinary  factory  illumina- 
tion, whether  furnished  directly  from  the  mains  of  an  electric  company 
or  through  the  medium  of  a  motor  generator  set,  should  be  charged 
for  in  accordance  with  the  regular  lighting  schedule.  Bell  Electric 
Motor  Co.  V.  Public  Service  Electric  Co.   (N.  J.)   248. 

3,  Iteasondblenesa  of  particular  rates. 

20.  A  rate  of  $27  a  year  for  each  electric  street  lamp  was  reduced 
to  $22  where  it  appeared  that  the  prevailing  rate  for  the  same  quan- 
tity of  service  in  other  places  was  lower.  Bosshard  v.  Hussa  Bros. 
Light  &  Water  Co.  (Wis.)  584. 

h.  Gas. 

Order  approving  reduced  schedule  of  block  gas  rates  without  consider- 
ing propriety  of  block  system,  see  Orders,  2. 

21.  A  minimum  monthly  charge  of  75  cents  for  small  consumers  of 
gas  was  authorized  by  the  Commission  notwithstanding  a  municipal 
franchise  provided  that  a  uniform  charge  for  gas  not  to  exceed  $1.60 
per  thousand  feet  should  be  made  and  that  a  minimum  charge  of  75 
cents  may  bring  about  a  different  rate  to  small  consumers,  it  appearing 
that  municipal  corporations  were  not  authorized  to  regulate  rates  of 
public  service  corporations.    Re  Douglas  Gas  Corp.  (Okla.)  1063. 

e.  Natural  gas, 
1.  In  general, 

22.  Rates  to  consumers  of  natural  gas  should,  if  possible,  be  fixed 
so  as  to  provide  for  the  company  the  amount  of  revenue  reasonably 
necessary  to  meet  its  needs,  but  should  not  be  so  high  as  to  discourage 
or  diminish  the  use  of  natural  gas  as  a  fuel.  Landon  v.  Lawrence 
(Kan.)  763. 

P.U.R.1915E 
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23.  Rates  established  by  the  Kansas  Commission  to  be  paid  a  pro- 
ducing natural  gas  company  were  predicated  on  the  maintenance  of  the 
qualii^  of  gas  supplied  at  substantially  the  same  standard  theretofore 
maintained  by  the  company,  since  a  rate  fixed  for  gas  of  a  certain 
quality  might  be  too  high  if  the  standard  were  materially  reduced. 
Landon  v.  Lawrence  (Kan.)  763. 

24.  Rates  voluntarily  established,  upon  a  change  from  an  artificial 
to  a  natural  gas  service,  by  a  gas  company  serving  several  communi- 
ties, will  not,  after  only  eleven  months'  operation,  be  increased  by  the 
Ck>mmi88ion  in  one  particular  community  upon  the  showing  that  for 
such  a  period  the  rates  as  applicable  to  that  locality  may  not  have 
yielded  the  anticipated  revenue.  Re  Southern  Counties  Gas  Co.  (Cal.) 
197. 

S.  Kinds  of  service 

25.  Gas  used  for  industrial  fuel  may  be  supplied  at  a  lower  rate 
than  that  charged  for  gas  used  for  other  purposes,  where  delivered  at  a 
time  when  the  minimum  load  is  being  carried,  when  it  can  be  trans- 
ported without  interference  with  other  business,  and  when  the  carrying 
system  would  otherwise  be  partly  idle,  time  and  condition  of  delivery 
furnishing  a  sound  and  proper  basis  for  classification  of  the  sen'^ice. 
Landon  v.  Lawrence  (Kan.)   763. 

26.  A  higher  rate  cannot  be  charged  for  natural  gas  used  in  the 
operation  of  gas  engines  merely  on  the  theory  of  the  value  of  the  serv- 
ice to  the  consumer.    Landon  v.  Lawrence   (Kan.)   763. 

27.  A  higher  rate  should  not  be  charged  for  natural  gas  used  for 
cooking  and  lighting  than  that  used  for  other  purposes  on  the  theory 
that  it  is  worth  proportionately  very  much  more  per  unit  for  cooking 
and  lighting  purposes  than  for  heating,  since  the  value  of  the  service  to 
the  consumer,  taking  into  consideration  the  use  to  which  it  is  applied, 
is  not  a  proper  basis  of  rate  making.  Landon  v.  Lawrence  (Kan.) 
763. 

d.  Minimum  charge, 

28.  An  equitable  minimum  monthly^  charge  should  be  provided  for 
in  fixing  a  natural  gas  rate  schedule  on  the  ground  of  the  company's 
preparedness  and  readiness  to  serve.    Landon  v.  Lawrence  (Kan.)  763. 

29.  A  uniform  minimimi  monthly  charge  of  60  cents  was  fixed  as  the 
amount  which  should  be  paid  throughout  the  territory  served  by  natural 
gas  companies,  and  collections  on  account  of  such  charge  were  ordered 
retained  in  full  by  the  distributing  companies.  Landon  y.  Lawrence 
(Kan.)  763. 

d.  Bailroads. 

Right  of  terminal  railroads  to  have  joint  rates  with  other  railroads 
with  which  it  connects,  see  Cabbiebs,  1. 

30.  Railroad  companies  furnishing  empty  cars  to  be  loaded  were  au- 
P.U.R.1915E. 
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thorized  to  make  an  extra  switching  charge  of  $3  per  car  for  such  serr- 
ioe  between  points  within  their  switching  limits  in  cities  or  at  terminals, 
where  they  receive  no  freight  revenue  in  such  districts  for  the  car  other 
than  a  switching  charge,  provided  that  lower  switching  or  intra-city  or 
intra-terminal  rates,  or  rates  for  furnishing  cars,  are  not  advanced. 
Railroad  Commission  v.  Railroads   (La.)   33. 

e.  Steam  heating. 

31.  A  meter  rate  for  steam  heat,  based  on  the  amount  of  steam 
condensed  in  the  consimier's  premises  as  measured  by  the  water  of 
condensation,  is  more  just  to  both  the  consumer  and  the  utility  than  a 
fiat  rate,  based  on  the  amount  of  radiation  installed,  which  leads  to 
excessive  use  and  waste  of  steam.  Re  De  Kalb-Sycamore  Electric  Ck>. 
(111.)  904. 

/.  Street  raiUvaf^. 

32.  Two  street  railway  companies  operating  within  a  city  were 
ordered  to  establish  a  joint  fare  of  6  cents  for  the  transportation  of 
passengers  within  the  city  limits,  by  giving  and  honoring  free  transfers, 
upon  a  finding  by  the  Commission  of  a  public  need  for  free  transfers, 
and  that  such  requirement  would  not  unduly  reduce  the  earnings  of 
the  companies  as  to  be  unjust  to  them  or  as  to  be  against  the  public 
interest.    Green  Bay  v.  Bay  Shore  Street  R.  Co.   (Wis.)   619. 

33.  A  street  railway  company  was  not  justified  in  charging  for 
transfers  where  the  total  length  of  ride  secured  by  the  privil^e  was  no 
longer  than  the  ride  secured  by  the  payment  of  a  single  fare  upon  other 
parts  of  the  system  where  cars  are  routed  through.  Re  Norfolk  &  B. 
Street  R.  Co.  (Mass.)  411. 

g.  Telephones, 

1.  In  general. 

Apportionment  of  value  between  city  and  rural  lines  in  determining 
reasonableness  of  telephone  rates,  see  Appobtionment,  6. 

Statute  forbidding  discrimination  in  telephone  rates  aa  impairing  obli- 
gation of  contract  guarantying  free  service  to  stockholders,  see 
Constitutional  Law,  6. 

34.  It  is  unfair  to  attempt  any  comparison  between  rates  charged 
by  a  company  furnishing  telephone  service  upon  a  commercial  basis 
and  including  presumably  a  reasonable  allowance  for  interest  on  capital 
invested  and  for  depreciation  of  the  property,  and  the  minimum  an- 
nual cash  disbursement  at  which  farmers  can  secure  grounded  line  tele- 
phone service  with  an  excessive  number  of  subscribers  on  the  line,  and 
with  no  allowance  made  for  depreciation  or  interest  or  for  the  labor 
required  to  keep  up  the  line.  Re  Grange  Hall  Farmers'  Teleph.  Co. 
(Wis.)  594. 

35.  A  telephone  company  was  authorized  to  make  a  slight  increase 
in  its  single  rate  for  all  classes  of  service,  by  charging  more  for  the) 
P.U.R.1915E. 
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hii^er  c1a80  of  Bervioe  furnished  on  one  and  two  party  lines  than  on 
multiparty  rural  lines,  although  the  difference  in  coat  of  furnishing  the 
rarious  classes  of  service  was  not  large,  it  appearing  that  the  revenue 
under  the  old  rate  was  slightly  less  than  the  full  amount  required, 
that  the  operating  expenses  were  normal  and  the  investment  conserva- 
tive.   Re  Prospect,  G.  &  B.  B.  Teleph.  Co.  (Wis.)  397. 

36.  A  telephone  company  was  allowed  to  put  into  effect  a  new 
schedule  of  increased  rates  necessitated  by  the  reconstruction  of  its 
telephone  property  to  replace  an  obsolete  grounded  line  magneto  service, 
no  objection  having  been  made  to  the  new  schedule.  Re  Gillespie  Home 
Teleph.  Co.  (lU.)  214. 

37.  A  telephone  company  was  authorized  to  reduce  its  rates  to  meet 
the  lower  rates  ol  a  competitor,  where  it  did  not  appear  that  the 
proposed  rates  were  within  the  operation  of  f  16  of  the  telephone  act, 
which  provides  that  no  rates  shall  be  allowed  which  are  inadequate  and 
which  naturally  tend  to  destroy  competition.  Re  Northwestern  Teleph. 
Exch.  Co.    (Minn.)    694. 

2.  BuMnem  or  residence  rates. 

38.  A  telephone  company  may  charge  a  higher  rate  to  business  sub- 
scribers than  to  ordinary  subscribers.  Re  Monroe  Independent  Teleph. 
Co.  (Neb.)  67. 

B»  Reasonableness  of  partUmlar  rates, 

39.  A  telephone  company  was  authorised  to  increase  switching 
charges  for  rural  telephone  companies  connecting  with  its  switchboard 
from  $3  a  year  to  $4.60  a  year.  Re  Southern  Michigan  Teleph.  Co. 
(Mich.)   41. 

40.  A  toll  charge  at  the  rate  of  10  cents  for  the  first  12  miles  or 
fraction  thereof,  and  6  cents  for  each  additional  8  miles  or  fraction 
thereof  for  all  messages  going  to  or  through  two  or  more  exchanges, 
and  a  charge  of  6  cents  to  noneubscribers  for  calls  within  any  exchange 
limit,  is  in  accordance  with  the  practice  of  telephone  companies  in 
Michigan,  and  is  reasonable  and  warranted,  in  view  of  an  investment 
in  toll  lines  of  $291,820.09,  and  in  view  of  the  fact  that  a  deficit  from 
existing  rates  is  not  covered  by  proposed  increases  in  rentals  asked  for. 
Re  Southern  Michigan  Teleph.  Co.   (Mich.)  41. 

It.  Water. 
1,  In  general. 

Right  of  water  company  to  make  increase  in  rates  to  conform  to 
its  authorised  charges  in  another  city,  to  secure  uniformity  in 
accounting,  see  Aooouittino,  3. 

Impairment  of  contract  to  supply  water  by  order  providing  for  new 
classes  of  service  or  changing  rate,  see  Constitutional  Law,  7,  8. 

41.  Objection  that  a  water  company  received  all  the  revenue  from 
the  sale  of  water  although  the  village  owned  the  mains  and  a  part  of 
P.U.R.1915E, 
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the  pumpB  was  dismissed  as  being  without  merit,  where  it  appeared 
that  the  water  company  was  entitled  to  the  use  of  the  mains  bj  vir- 
tue of  a  contract  providing  water  for  fire  protection  in  consideration 
of  an  annual  amount  and  the  use  of  the  water  mains  of  the  village 
for  commercial  purposes,  and  that  the  annual  cost  to  the  village  for 
fire  protection,  taking  into  consideration  the  amount  paid  plus  the 
annual  fixed  charges  upon  its  investment  in  the  distributing  system, 
was  reasonable,  and  that  the  rate  charged  for  commercial  service  was 
likewise  reasonable.  Bosshard  v.  Hussa  Bros.  Light  &  Water  Co. 
(Wis.)  584. 

42.  A  consumer  of  water  at  flat  rates  who  installs  additional  taps 
without  the  consent  of  the  utility  is  liable  to  pay  at  the  regular  rate 
provided  for  the  additional  service.  Public  Service  Commission  ▼. 
Water  Utilities   (Mont.)    866. 

;9.  Minimum  charge-^meter  renUU, 

43.  llie  minimum  rate  for  water  under  a  meter  rate  schedule  was 
graduated  according  to  the  size  of  the  meter,  limiting  the  amount  of 
water  to  be  used  under  the  minimum  to  the  same  amount  for  each  size 
of  meter.    Re  Light  k  Water  Commission   (Wis.)   539. 

44.  A  utility  may  make  a  reasonable  minimum  charge  for  water 
based  on  the  size  of  the  meter  and  consumption  of  wat«r,  to  protect 
itself  from  loss  if  no  water  is  consumed,  but  it  cannot  make  such 
charge  in  the  form  of  rental  for  the  meter.  Public  Service  Commis8i<m 
V.  Water  Utilities   (Mont.)   866. 

8.  Flat  or  m^eter  rates, 

46.  A  municipal  water  utility  was  authorized  to  install  meters  upon 
the  premises  of  such  consumers  as  it  might  see  fit,  and  to  charge  ac* 
cording  to  a  tentative  meter-rate  schedule  established  by  the  Commis- 
sion, although  the  plant  and  other  records  and  data  did  not  fiu'nish 
sufficient  information  for  proper  rate  making,  where  it  was  claimed  that 
flat  rates  to  some  consumers  were  inequitable  or  inadequate,  and  that 
the  use  of  such  rates  had  been  abused;  and  where  it  appeared  necessary 
that  there  should  be  an  early  decision,  and  that  a  tentative  schedule 
should  be  established  until  proper  records  were  kept  and  more  accurajie 
data  would  be  available.    Re  Light  &  Water  Commission  ( Wis. )  539. 

46.  A  flat  rate  for  the  sale  of  water  is  objectionable  as  permitting 
waste  or  reckless  and  unnecessary  use  by  the  consumer.  Re  Light 
k  Water  Commission   (Wis.)   539. 

47.  A  water  company  may  substitute  a  meter  rate,  based  upon  the 
cost  of  service,  for  a  flat  rate  for  water  supplied  to  its  consumers,  when 
it  appears  that  an  inadequate  supply  will  be  thus  augmented  and  that 
such  method  of  charge  is  for  the  best  interests  of  the  consumer  and 
the  public.     Re  Central  Illinois  Public  Service  Co.   (111.)   671. 

48.  A  water  company,  on  being  permitted  to  change  its  charge  for 
water  supplied  from  a  flat  rate  to  a  meter  rate,  was  authorized  to 
change  the  rates  on  flle  with  the  Commission  on  condition  that  no  con* 
P.U.R.1916E. 
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sumer  should  be  required  to  pay  a  larger  bill  than  would  be  due  for  a 

greater  consumption.    Re  Central  Illinois  Public  Serrice  Co.  (111.)  671. 

4,  Fire  protection  service. 

49.  Hie  rates  of  a  water  company  for  fire  hydrant  senrioe  supplied 
to  a  city  can,  in  no  event,  be  more  than  the  reasonable  value  of  the 
service  to  the  city,  irrespective  of  the  investment  return  and  cost  to  the 
company;  and  the  rates  applicable  to  a  large  city  for  such  service  will 
not  be  established  for  a  small  city  where  the  quality  of  the  service  is 
not  the  same.    Re  San  Jose  Water  Co.  (Cal.)  706. 

60.  A  charge  of  $1,392  per  year  for  water  furnished  by  a  munici- 
pal waterworks  for  fire  protection  to  a  city  of  1,500  inhabitants  was 
held  not  unreasonable.     Re  Light  &  Water  Commission   (Wis.)   639. 

5.  Reaeonahleness  of  particular  rates* 

61.  Hie  sum  of  $1  per  quarter  was  held  to  be  a  proper  charge  for  each 
additional  consumer  of  water  on  the  same  meter.  Re  Light  &  Water 
Commission  (Wis.)  639. 

62.  A  maximum  charge  of  $1  for  turning  on  water  that  has  been  shut 
off  because  of  nonpayment  of  bills  was  held  reasonable.  Public  Serv- 
ice Commission  v.  Water  Utilities  (Mont.)  866. 

SEADIHEaa  TO  SEBVE. 

Minimum  charge  to  provide  for,  see  Rates,  28. 

BSAI.  ESTATE. 

Test  for  determining  value  of  land  on  which  plant  is  located  in 
valuation  proceedings,  see  Valuation,  28. 


Of  order  of  Commission  as  question  for  the  courts,  see  Coubts. 

Presumption  of  reasonableness  of  rates  influenced  by  competitive 
conditions,  see  Evidence,  4. 

Burden  of  proof  as  to  unreasonableness  of  rates  on  application  to 
increase  rates,  see  Evidence,  8. 

Burden  of  proof  of  reasonableness  of  request  for  extension  of  serv- 
ice, see  Evidence,  9. 

Of  rates,  see  Rates,  8-13,  20,  39,  40,  61,  62. 

Of  return,  see  Retubn* 

REOOBBfl. 

See  also  AccouNTiNa. 

Presumption  arising  from  absence  of  records  of  cost  of  construc- 
tion, see  Evidence,  6. 

BEOOUPIIEIIT. 

Of  losses  from  separate  departments  of  a  utility,  see  Rates,  3. 
P.U.R.1916B. 
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REDUCED  RATES. 

See  DisoBiMiNATioir,  11-29. 

REFUNDING  SECURITIES. 

Security  issues  lor,  see  Sscubitt  Issubs,  17-19. 

* 
REHEARING. 

Jurisdiction  and  authority  of  Commission  on,  see  CoicunasioNS,  2. 
Sufficiency  of  hearing  on  rehearing  before  Commission,   Bee  Coic> 

MISSIONS,  3. 
Time  for  making  orders  on,  see  Obdexs,  1. 

REMANDING. 

When  remand  unnecessary  on  reversing  judgment  dismissing  cer- 
tiorari to  review  order  of  Commission,  see  Appeal  and  R»- 
VIEW,  4. 

Case  to  Commission  to  certify  findings  of  fact,  see  Appeal  and 
Review,  5. 

REMEDIES. 

See  Cebtioeabi;  Injunotion« 

RENTAI.. 

Making  allowance  for,  to  subscribers  owning  their  own  telephones 
in  estimating  operating  expenses,  see  Retcsn,  14. 

REPAIRS. 

Apportionment  of  cost  of  repairs  to  bridge  between  a  city  and  a 
street  railway  company  using  it,  see  Apportionment,  16. 

REPEAI.. 

Power  of  Commission  to  repeal  statute  forbidding  discrimination 
in  telephone  rates,  see  Commissions,  6. 

REPRODUCTION  COST. 

As  basis  for  valuation,  see  Valuation.  1. 

RESERVE  FUND. 

Amount  expended  from  surplus  earnings  for  additions  and  improve- 
ments as  equivalent  to  depreciation  reserve  fund,  see  Depbb- 
CIATION,  3. 

Amount  necessary  for,  see  Defbeciation,  4. 

RESIDENCE  RATES. 

For  telephones  as  discrimination,  see  Discrimination,  6. 
Payment,  see  Payment,  5. 

Right  of  telephone  company  to  charge  higher  rstes  for  biulneai 
subscribers,  see  Bates,  38. 
P.U.R.1916E. 
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BESTOBIirO  8SBTI0E. 

BeaaonablenfiSB  of  charge  IBor,  to  delinquent  oonsumerB,  see  Ratss, 
62. 

BESTBAZIfT  OF  TBADB. 

Jurisdiction  of  Colorado  Public  Utilities  Commission  over  petition 
alleging,  see  Coicmibsiohb,  6. 

KETAHi  ELECTBIC  COMPANT. 

Conditions  imposed  on  authorized  merger  with  wholesale  electric 
company,  see  Conbolidation,  Mkboeb,  and  Sali^  1. 

BETUBH. 
J.  In  general,  1—7. 
JJ.  Factors  to  be  ifonsidered,  S^12. 
HI,  Operating  expenses,  la^^S, 
o.  In  general,  la^lS. 
h.  Salaries,  19» 
o.  Injuries  and  damages,  20,  21*. 

d.  Bad  accounts,  22, 

e.  Insurance,  23, 

IV,  Reasonableness  of  particular  amounts,  24r^9. 

a.  Electricity,  24f  25, 

b.  Ferries,  2e,  27. 

c.  Street  railuHiys,  28,  29* 

d.  Telephones,  30-^6, 

e.  Toll  bridges,  37, 

f.  Water,  38,  39, 

I,  In  general, 

1.  Although  the  return  from  the  increased  sales  of  natural  gas 
for  industrial  purposes  may  be  less  than  the  cost  of  the  gas  plus  ordi- 
nary losses,  such  sales  may  reduce  the  cost  of  service,  provided  they  use 
only  gas  thaifa  would  otherwise  go  to  waste  due  to  inability  to  dispose  of 
the  gas  supply  which  the  company  is  required  to  purchase  in  accordance 
with  the  contractual  minimum.  Re  Southern  Counties  Gas  Co.  (Cal.) 
197. 

2.  A  telephone  company  was  directed  to  provide  for  additions  and 
betterments  to  its  property  in  the  future  out  of  new  capital  secured 
through  the  sale  of  stock,  rather  than  out  of  earnings  at  the  expense 
of  the  service  and  the  proper  maintenance  of  property  already  in  exist- 
ence.   Re  Monroe  Independent  Teleph.  Co.   (Neb.)   67. 

3.  Proposed  increases  in  the  rates  of  a  telephone  company  cannot 
be  said  to  be  unreasonable  where  they  produce  a  revenue  hardly  sufficient 
to  cover  a  deficit  under  existing  rates,  and  are  not  higher  than  rates  in 
other  parts  of  the  state  where  like  quality  of  equipment  is  used  and 
service  given.    Re  Southern  Michigan  Teleph.  Co.  (Mich.)  41. 

4.  It  does  not  necessarily  follow  that  because  the  business  of  a 
public  service  corporation  cannot  be  conducted  at  a  loss  as  a  whole, 
that  investments  to  serve  any  consumer,  or  group  of  consumers,  should 
P.U.R.1915E. 
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show  the  same  percentage  of  profit.     Re  San  Jose  Water  Co.   (Cal.) 

706. 

5.  The  rental  value  of  a  dwelling  necessary  for  the  accommoda- 
tion of  the  gateman  or  toll  master  of  a  toll  bridge,  and  occupied  for 
the  owner  of  the  bridge,  should  be  considered  as  part  of  the  bridge 
income,  the  value  of  the  house  having  been  allowed  as  part  of  the 
value  of  the  bridge  property.  Gates  v.  Bridgeport  Toll  Bridge  Ca 
(Wis.)   602. 

6.  A  street  car  company  was  held  entitled  to  have  an  amount  re- 
ceived from  insurance  and  salvage  of  a  street  car  barn  and  rolling  stock, 
and  from  a  sale  of  the  remainder  of  the  cars,  that  was  not  reinvested  in 
permanent  property  but  was  used  in  reconstruction  work,  liquidated 
from  earnings,  and  to  receive  interest  from  it  to  the  extent  it  remains 
unliquidated,  and  to  treat  it  as  an  operating  deficit,  where  the  recon- 
struction was  necessary,  even  though  the  amount  could  not  be  regarded 
as  part  of  the  capital  invested  in  determining  the  basis  of  a  fair  re- 
turn.   Re  Blue  Hill  Street  R.  Go.  (Mass.)  370. 

7.  A  public  service  corporation  was  held  entitled  to  have  the  amount 
of  discount  on  the  sale  of  bonds  amortized  from  earnings  during  their 
life,  and  to  receive  interest  upon  floating  indebtedness  incurred  to  sup- 
ply the  deficiency  in  capital  caused  by  the  discount,  until  the  impair- 
ment is  made  good  from  earnings,  although  the  amount  could  not  be 
considered  as  part  of  the  capital  invested  in  determining  the  basis  of 
a  fair  return.     Re  Blue  Hill  Street  R.  Co.   (Mass.)   370. 

//.  Factors  to  be  considered, 

8.  In  determining  the  revenue  to  which  a  street  railroad  is  entitled, 
allowance  was  made  for  an  amount  equal  to  a  fair  return  upon  the  capi- 
tal honestly  and  prudently  invested,  without  deducting  the  accrued  de- 
preciation, where  failure  to  make  due  provision  for  depreciation  was  not 
attributable  to  mismanagement  and  no  dividends  had  been  paid.  Ut 
Blue  Hill  Street  R.  Go.   (Mass.)   370. 

9.  In  determining  the  revenue  to  which  a  street  railway  company 
is  entitled,  allowance  was  made  for  an  amount  equal  to  a  fair  return 
upon  the  capital  honestly  and  prudently  invested,  without  deducting 
the  accrued  depreciation,  where  failure  to  make  due  provision  for  de- 
preciation was  not  due  to  payment  of  unwarranted  dividends  or  other- 
wise attributable  to  mismanagement.  Re  Norfolk  &  B.  Street  R.  Go. 
(Mass.)   411. 

10.  Rates  paid  on  the  amount  invested  by  a  telephone  company  pre- 
vious to  a  merger  have  no  bearing  or  relation  to  the  rates  to  be  charged 
in  the  future,  which  must  in  all  fairness  be  based  on  the  necessary  in- 
vestment now  and  in  the  future  in  use  for  the  purpose  of  furnishing 
the  quality  and  quantity  of  service  demanded  by  the  subscribers.  Re 
Southern  Michigan  Teleph.  Go.   (Mich.)   41. 

11.  In  determining  the  amount  of  revenue  necessary  for  natural  gas 
companies  in  a  rate-making  proceeding,  the  Kansas  Commission  con- 
sidered that  the  actual  bona  fide  investment  in  the  company's  property 
should  be  protected,  and  that  the  payment  of  the  indebtedness  should, 

p.u.R.ini.5i:. 
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if  reasonably  possible,  be  provided  for  from  fhe  earnings  of  the  prop- 
erty and  from  its  salvage  value  at  tbe  end  of  a  six-year  period,  it  be- 
ing possible  to  make  only  a  rude  approximation  of  the  amortization 
period  on  account  of  the  speculative  character  of  the  business.  La&don 
▼.  Lawrence  (Kan.)  763. 

12.  The  normal  earning  power  of  a  public  service  corporation,  so  far 
as  it  can  be  ascertained,  should  in  general  be  the  controlling  basis  in 
adjusting  rates.    Re  Norfolk  &  B.  Street  R.  Go.   (Mass.)  411. 


IIJI  Operating  expenses^ 
a.  In  general* 

13.  An  amount  received  from  insurance  and  salvage  of  a  street  car 
barn  and  rolling  stock,  and  from  a  sale  of  the  remainder  of  the  cars, 
that  is  not  reinvested  in  permanent  property,  but  is  used  in  reconstruct- 
ing roadbed  and  track,  is  an  expense  properly  chargeable  against  opera- 
tion, and  cannot  be  regarded  as  part  of  the  capital  invested  in  determin- 
ing the  basis  of  a  fair  return.    Re  Blue  Hill  Street  R.  Co.  (Mass.)  370. 

14.  In  determining  the  amount  necessary  for  operating  expenses  forr 
a  telephone  company,  an  allowance  of  an  annual  rental  of  $1.60  per 
year  to  subscribers  owning  their  own  telephones  was  made,  as  pro- 
vided by  Conference  Ruling  No.  15   of  the  Illinois   Commission.     Re 
Colchester  Farmers'  Teleph.  Co.  (111.)  23. 

15.  Rates  for  natiural  gas  should  be  fixed  so  as  to  provide  a  reason- 
able margin  of  return  for  unexpected  outlays  liable  to  occur  in  conduct- 
ing so  hazardous  an  enterprise,  and,  since  the  public  is  vitally  interested 
in  the  continuation  of  the  service,  no  unreasonable  restriction  should 
hamper  the  companies  in  reaching  a  new  source  of  supply  and  serving 
the  public  as  long  and  as  well  as  practicable.  Landon  v.  Lawrence 
(Kan.)   763. 

16.  The  cost  to  a  utility  of  making  an  initial  service  installation  is 
a  proper  capital  accoimt  charge,  and  therefore  should  not  be  consid- 
ered as  an  operating  charge  or  as  in  any  manner  assessable  against 
the  individual  consumer.  Re  Water,  G.  E.  ft  T.  Utilities  Requiring 
Deposits  (Cal.)  717. 

•  17.  The  amoimt  of  an  annual  per  cent  of  gross  income  of  a  telephone 
company,  paid  to  another  company  as  a  license  charge  for  transmit- 
ters, receivers,  and  induction  coils,  will  not  be  allowed  as  an  operating 
expense  in  computing  the  return,  where  the  value  of  the  instruments 
has  been  taken  into  account  in  arriving  at  the  present  fair  value  of 
the  plant.    Re  Southwestern  Teleg.  k  Teleph.  Co.  (Mo.)  1087. 

18.  An  extraordinary  expense  which  will  not  again  be  incurred  by 
an  electric  utility  in  the  dismantling  of  primary  lines  of  the  company 
supplying  it  with  current  and  transferring  the  current  distribution  to 
the  primary  lines  of  the  utility  will  not  be  considered  in  determining 
its  earnings  for  rate-making  purposes, — assuming  it  to  be  a  proper 
charge  to  operating  expenses.  Re  Macon  R.  k  Light  Co.  (Ga.)  648. 
r.U.R.lOloE. 
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19.  An  amount  paid  to  the  general  manager  of  a  street  railway 
company  as  adjustment  of  back  salary  was  not  considered  in  determin- 
ing whether  the  company  was  entitled  to  greater  earnings,  where  the 
payment  was  made  out  of  surplus  funds,  although  the  amount  of  the 
salary  was  open  to  criticism.  Re  Norfolk  k  B.  Street  R.  Co.  (Mass.) 
411. 

o.  Injuries  and  dantageB, 

20.  Losses  due  to  the  extraordinary  conditions  that  surround  the 
operation  of  a  toll  bridge,  which  can  hardly  be  foreseen,  must  be 
given  some  consideration  in  determining  the  rate  of  return  to  be  al- 
lowed.    Gates  v.  Bridgeport  Toll  Bridge  Co.   (Wis.)   602. 

21.  In  a  toll-bridge  rate  inquir^,  cognizance  must  be  taken  of  the 
probability  of  damage  to  its  patrons,  and  resultant  claims  therefor 
Gates  V.  Bridgeport  Toll  Bridge  Co.  (Wis.)   602. 

d.  Bad  accounts. 

22.  A  charge  of  a  certain  amoimt  per  month  for  bad  accounts  should 
not  be  allowed  in  the  operating  expenses  of  a  telephone  company,  when 
the  Commission  allows  it  to  make  a  rate  of  25  cents  in  excess  of  the 
actual  rates  to  be  collected  if  bills  are  not  paid  on  or  before  the  15th 
of  each  month.    Re  Webster  Teleph.  Co.   (S.  D.)   516. 

e.  Insurance, 

23.  The  cost  of  tornado  and  other  insurance  is  a  proper  charge  to  the 
operating  expenses  of  a  telephone  company,  if  such  insurance  is  actually 
taken  out.     Re  Webster  Teleph.  Co.    (S.  D.)    516. 

IV.  Bea8€mahleness  of  particular  atnounts, 
a.  Electricity, 

24.  An  electric  light  and  power  company  was  ordered  to  reduce  Its 
rates  by  putting  into  effect  a  new  schedule  which  would  produce  a  re 
turn  of  7  or  8  per  cent  on  the  inrestment,  although  it  was  possible  to 
order  a  still  lower  rate  were  it  not  for  the  fact  that  it  was  necessary 
for  the  company  to  amortize  some  of  its  early  losses  and  to  acquire 
meters  owned  by  consumers.  Mathews  v.  Viola  Light  &  P.  Co.  (Wis.) 
360. 

25.  A  utility  was  denied  authority  to  increase  rates  in  its  electrical 
departments,  where,  if  expenses  were  properly  apportioned  between  the 
departments,  and  due  allowance  made  for  depreciation,  net  earnings 
would  produce  a  return  of  8.26  per  cent  of  the  value  of  the  property 
used  for  such  department.  Re  Macon  R.  k  Light  Co.  (Ga.)  648. 
P.U.R.1915E. 
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h.  Ferries. 

26.  A  return  of  80  per  cent  on  an  inTestment  ol  $3,100  in  a  ferry 
is  excessive.  Twin  Falls  Commercial  Club  ▼.  Great  Shoshone  &  T. 
F.  Water  Power  Co.  (Idaho)   600. 

27.  A  return  of  10  per  cent  per  annum  on  the  total  investment  in 
a  ferry  was  held  to  be  a  reasonable  return  for  this  class  of  public  utility, 
and  for  insurance  against  operation  at  an  extrahazardous  point.  Twin 
Falls  Commercial  Club  y.  Great  Shoshone  &  T.  F.  Water  Power  Co. 
(Idaho)   660. 

o.  Street  railways, 

28.  A  street  railroad  company  was  authorized  to  increase  its  fares, 
where  net  earnings  over  and  above  proper  operating  expenses  and  fixed 
charges,  without  making  any  allowance  for  depreciation  or  for  necessary 
charges  to  profit  and  loss,  only  produced  in  a  series  of  years  an  average 
approximate  return  of  4  per  cent  upon  the  stock,  the  company  not  hav- 
ing been  mismanaged  and  no  dividends  in  fact  having  been  paid.  Re 
Blue  Hill  Street  R.  Co.   (Mass.)   370. 

29.  A  street  railway  company  was  authorized  to  increase  its  rates 
of  fare  so  that  additional  revenue  would  be  produced  that  would  per- 
mit a  6  per  cent  return  to  its  stockholders  and  an  adequate  allowance 
to  be  made  for  maintenance  of  way,  structure,  and  equipment  and  de- 
preciation, taking  into  consideration  savings  to  be  effected  by  greater 
economies  of  operation,  although  earnings  were  affected  by  a  financial 
depression,  where  it  did  not  appear  that  the  return,  after  proper  de- 
ductions, would  have  been  adequate  if  earnings  had  been  normal.  Re 
Norfolk  k  B.  Street  R.  Co.  (Mass.)  411. 

d.  Telephones. 

30.  A  telephone  company  was  authorized  to  put  into  effect  In- 
creased rates  which  would  produce  a  return  of  6.23  per  cent  of  the 
present  fair  value  of  the  particular  exchange,  such  rates  being  approxi- 
mately those  charged  by  similar  companies  in  like  cities,  although  the 
revenue  would  not  permit  an  allowance  for  depreciation  and  contingent 
reserve,  where  the  operating  expenses  of  the  exchange  could  be  reduced 
by  prorating  the  salary  of  its  manager  to  other  exchanges  under  his 
supervision,  and  it  was  probable  that  increased  earnings  would  result 
from  the  plant  as  rebuilt.  Re  Southwestern  Teleg.  &  Teleph.  Co.  (Mo.) 
1087. 

31.  A  telephone  company  was  allowed  to  increase  its  rates  so  as  to 
produce  a  return  on  6.4  per  cent  on  the  estimated  value  of  its  physical 
property.    Re  Colchester  Farmers'  Teleph.  Co.  (III.)  23. 

32.  In  fixing  the  rates  of  a  telephone  company  it  was  held  that  the 
dividends  should  equal  an  araoimt  not  less  than  7  per  cent  of  the  plant. 
Re  Webster  Teleph.  Co.  (S.  D.)  616. 

33.  An  allowance  of  7  per  cent  dividends  on  a  telephone  investment 
was  held  reasonable.    Re  Crownover  Teleph.  Co.   (Neb.)   571. 
P.U.R.T01,5E.  75 
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34.  Ratee  proposed  by  a  telephone  oompaay  are  reasonable  where 
it  appears  that  the  expenses  including  an  8  per  cent  allowance  for 
maintenance  and  depreciation  on  the  reproduction  value  of  the  prop- 
erty new,  and  an  allowance  of  7  per  cent  on  the  total  capital  liability, 
would  be  more  than  the  present  earnings  from  such  rates,  and  where 
the  further  development  of  the  plant  would  increase  the  revenue  to 
approximately  7  per  cent  on  the  investment.  Ee  Valparaiso  Teleph. 
Co.  (Neb.)  678. 

35.  A  return  of  7  per  cent  on  the  money  actually  invested  by  the 
stockholders  of  a  telephone  company  was  held  not  to  be  unreasonably 
high,  especially  where  stockholders  have  made  sacrifices  in  the  form  of 
labor  and  services  in  excess  of  their  cash  investment;  but  the  company 
was  forbidden  to  pay  annual  dividends  of  more  than  7  per  cent,  in  view 
of  the  fact  that  earnings  had  been  improperly  used  to  the  detriment 
of  the  service  and  maintenance  of  property,  and  was  ordered  to  devote 
any  surplus  beyond  the  amount  necessary  for  such  dividends  to  the 
maintenance  of  existing  property  and  the  betterment  of  the  service.  Re 
Monroe  Independent  Teleph.  Co.  (Neb.)  67. 

36.  A  slight  increase  in  the  rates  of  a  telephone  company  was  held 
justified  where  it  appeared  that  it  was  not  quite  earning  a  return  of  7 
per  cent  upon  its  capital  stock,  that  its  business  had  been  conducted 
with  extreme  economy,  and  that  the  business  had  reached  such  a  point 
of  development  that  expenses  were  sure  to  increase.  Re  Monroe  In- 
dependent Teleph.  Ck>.   (Neb.)   67. 

e.  Toll  tridges. 

37.  A  return  of  4.6  per  cent  on  the  present  value  on  a  toll  bridge 
is  inadequate  where  the  interest  rate  on  the  best  security  is  from  6  to 
7  per  cent  in  the  vicinity,  and  the  hazard  of  the  bridge  investment  is 
great.    Gates  v.  Bridgeport  Toll  Bridge  Co.   (Wis.)   602. 

/.  Water, 

38.  A  proper  rate  of  return  on  the  investment  in  a  waterworks  prop- 
erty was  found  to  be  7  per  cent  on  its  present  value.  Re  Galveston 
Waterworks  Co.  (Ind.)  27. 

39.  A  water  company  was  permitted  to  so  increase  its  rates  that 
when  the  change  from  a  fiat-rate  to  a  meter-rate  system,  as  ordered, 
was  completed,  the  return  upon  its  investment  under  proper  manage- 
ment would  reasonably  be  expected  to  be  8  per  cent  per  annum.  Re 
Hayward  Water  Co.  (Cal.)  834. 

REVENUES. 

Apportionment  of  revenues  arising  from  carrying  transfer  passen* 

gers  by  street  railways,  see  Apportionment,  16. 
See  also  Return. 

ROUND  TRIP  TICKETS. 

Time  and  place  for  sale  of,  by  railway  company,  see  Sebvicb,  26. 
P.U.R.1915E. 


Digitized  by  V:iOOQIC 


IKD£X.  1187 

BOUTEk 

Power  of  legislature  to  preseribe  the  routes  of  oommon  carrying 
vehicles  upon  highways  and  to  delegate  sneh  power  to  mu- 
nicipalities, see  LEQISLATOBBy  !• 

Right  to  direct  the  routing  of  telephone  messages  or  designate 
which  of  two  competing  lines  shall  be  used,  see  Sbbvics,  57. 

B1JI.E8. 

Discrimination  in  rules  requiring  seourity  for  payment  of  wrrice^ 

see  DiscBiMiNATiGN,  35>37. 
Oklahoma  rules  for  conservation  of  natural  gas,  see  Natubal  Gab, 

1. 
Oklahoma  rules  restricting  the  production  oi  oil  from  the  oommon 

source  of  supply,  see  Oil,  2. 
To  secure  payment  for  service,  see  Paymbkt,  14,  i0~25. 
Reasonableness  of  rules  requiring  a  written  application  and  eon* 

tract  for  service,  see  Service,  1. 
Practicability  of  general  rule  regulating  the  extension  of  water 

mains  in  new  locality,  see  Sebviob,  9. 
Reasonableness  of  rule  requiring  consumers  to  pay  cost  of  extending 

gas  main,  to  be  rebated  as  additional  consumers  are  connected, 

see  Service,  32. 
Duty  of  water  company  to  enforce  rules  to  avoid  waste  of  water 

supply,  see  Sbbviob,  79. 

BATETT. 

Validity  of  municipal  ordinance  requiring  operator  of  jitney  bus 
to  have  experience  in  operation  of  automobiles  in  the  city,  see 
Automobiles,  7. 

Duty  of  railway  to  provide  for  safety  ol  passengers  although  op- 
erating at  a  loss,  see  Service,  10,  27. 

BALARIEB. 

Of  general  manager  and  superintendent  of  street  railway  company 
to  be  charged  to  general  and  miscellaneous  expense,  see  Ac- 
counting, 6. 

Amount  paid  general  manager  of  street  railway  company  in  ad- 
justment of  back  salary  as  operating  expense,  see  Retubn,  19. 

Allowance  for  value  of  services  rendered  by  an  ofllcer  for  which  no 
salary  was  paid  in  ascertaining  the  value  of  the  property,  see 
Valuatiok,  40. 

SALS. 

See  Conbolidatioi?,  Mbbgib,  ajtd  Balm, 

8AI.E  PRICE. 

Of  securities,  see  Seoortit  Issues,  25,  26. 
As  measure  of  value,  see  Valuation,  16,  17. 
P.U.R.1916E. 
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Salvage  value  to  be  considered  in  computtiig  rates  of  depreciation, 

see  Depbboiatiom,  7. 
Treatment  of  in  return,  see  Bktubn,  6. 

SSCTTRITT* 

Validity  of  r^:ulation  requiring  operator  of  jitney  bus  to  furnish 
security  or  indemnity  insurance,  see  Automobiles,  13-17. 

Discrimination  in  rules  requiring  security  for  payment  of  service, 
see  Discrimination,  35-37. 

For  the  payment  of  bills  for  service,  see  Patmskt,  8-19, 

SECURITY  ISSUES. 

/.  In  general,  1—4. 
II.  Jurisdiction  of  ContmisHan,  6. 
III.  Character  of  securities^  6,  7, 
IV.  Validity  of  statutes  relative  to,  S,  P. 
V.  Purpose,  10—19. 

a.  In  general,  10—18* 

b.  Betterments,  14,  16. 

c.  Constructiitn  and  equipment,  10» 

d.  Refunding  securities,  17—19. 
VI.  Amount,  20—24. 

a.  Value  of  property  covered  hy,  20—2Bm 
h.  Proportion  of  hands  to  stock,  24, 
VII.  Sale  price,  25,  26. 

i.  Jn  general. 

Presumption   arising   from   approval   of   security   Issues   by   Commis- 
sion, see  Evidence,  7. 

1.  A  utility  applying  for  authority  to  issue  bonds  to  provide 
funds  for  constructing  a  plant  in  new  territory  must  be  treated  as  a  new 
utility  seeking  authority  to  secure  its  entire  capital,  where  it  ha«  sold 
its  entire  plant  and  business  in  the  old  territory,  and  distributed  its 
assets  among  its  stockholders.  Re  North  Yarmouth  Water  Co.  (Me.) 
109. 

2.  The  Commission  refused  to  consider  an  application  of  a  telephone 
company  for  permission  to  issue  bonds  to  provide  for  the  payment  of 
overdue  bonds,  unmatured  bonds,  and  floating  indebtedness,  and  to  pro- 
vide for  extensions,  until  after  the  company  had  made  an  effort  to 
collect  either  the  difference  between  the  par  value  and  amount  paid  for 
stock  or  amounts  from  stockholders  sufficient  to  pay  the  overdue  bonds, 
where  a  provision  of  the  by-laws  requiring  stockholders  to  make  such 
annual  payments  as  will  retire  outstanding  bonds  at  their  maturity  has 
not  been  enforced,  and,  by  reason  of  the  assets  being  less  than  liabilities, 
there  is  no  equity  to  secure  the  proposed  bond  issue.  Re  Kennebec 
Farm  &  City  Teleph.  Co.  (Me.)  115. 

3.  Indorsers  are  not  liable  as  accommodation  makers  of  notes  issued 
by  a  railroad  company  which  were  invalid  and  unenforceable  against 
P.U.R.1915E. 
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the  company  because  issued  without  the  approval  of  the  Railroad  Com- 
mission, as  such  notes  were  void  ab  initio,  Davis  v.  Watertown  Nat. 
Bank    (Tex.)    531. 

4.  A  note  by  a  railroad  company,  secured  by  a  lien  upon  its  prop- 
erty, and  issued  without  approval  of  the  Railroad  Commission,  will  be 
declared  void  without  a  showing  that  the  Commission  had  assiuned  con- 
trol of  the  company  issuing  the  notes,  where  the  control  over  the  issu- 
ance of  securities  of  railroads  by  the  Commission  is  not  optional  with 
the  Commission,  the  statute  declaring  it  to  be  the  duty  of  the  Commis- 
sion to  ascertain  the  value  of  the  franchise  and  property  of  each  rail- 
road in  the  state  for  the  purpose  of  regulating  and  controlling  the  issu- 
ance of  indebtedness;  authorizing  the  Commission  to  approve  liens  or 
mortgages  that  may  be  given  by  railroad  companies;  making  it  the 
duty  of  railroad  companies  desiring  to  issue  bonds  or  other  indebtedness 
to  be  secured  by  lien  on  its  franchise  or  property,  to  procure  the  con- 
sent of  the  Railroad  Commission,  and  declaring  invalid  any  such  in- 
debtness  issued  without  complying  with  its  provisions.  Davis  v.  Water- 
town  Nat.  Bank  (Tex.)  531. 

II.  Jurisdiction  of  Commisaion. 

Burden  of  proof  that  railway  company  issuing  securities  without  ap- 
proval of  Commission  was  exempt  from  its  control,  see  Evidence, 
11. 

5.  The  New  Hampshire  Commission,  while  without  power  to  legalize 
an  illegal  issue  of  stock,  may  authorize  an  issue  for  the  purpose  of 
retiring  outstanding  stock  illegally  issued.  Re  Conway  Electric  Light 
k  P.  Co.  (N.  H.)  931. 

Ill,  Character  of  securities, 

6.  The  New  Jersey  Commission  declined  to  authorize  the  issuance 
of  securities  for  the  purpose  of  a  stock  dividend  except  to  the  extent 
that  the  actual  value  of  the  property  exceeded  the  present  capitalization. 
Re  Raritan  River  R.  Co.  (N.  J.)  72. 

7.  Car  trust  certificates  issued  by  a  trustee  for  the  purpose  of  pro- 
viding a  railroad  company  with  fimds  to  purchase  rolling  stock  are  se- 
curities, and  the  issuance  thereof  is  within  the  provisions  of  the  Public 
Utilities  acts  governing  the  issuance  of  securities.  Re  Bangor  &  A 
R.  Co.  (Me.)  119. 

IV.  Validity  of  statutes  relative  to. 

8.  A  statute  (chap.  14,  art.  6727,  vol.  4,  Vemon*8  Sayles's  Stat- 
utes [Tex.]  1914)  declaring  invalid  every  evidence  of  debt  operating  as 
a  lien  upon  the  property  of  a  railroad  company  when  unaccompanied 
by  a  certificate  showing  approval  of  the  Railroad  Commission  of  such 
indebtedness  is  not  unconstitutional  as  depriving  a  holder  of  a  note, 
issued  by  a  railroad  company  without  approval  of  the  Railroad  Com- 
mission, of  his  property  without  due  process  of  law.  Davis  v.  Watertown 
Nat.  Bank   (Tex.)  631. 

P.U.R.1916E. 
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9.  A  statute  (chap.  14,  art.  6727,  vol.  4,  Vernon's  Sayles's  Statui  a 
[Tex.]  1914)  declaring  invalid  every  evidence  of  debt  operating  as  a 
lien  upon  the  property  of  railroad  companies  when  unaccompanied  by 
a  certificate  showing  the  approval  of  the  Hailroad  Commission  of  such 
indebtedness  is  not  unconstitutional  as  being  in  conflict  with  article  12, 
§  6,  of  the  state  Constitution,  declaring  that  "no  corporation  shall  issue 
stocks  or  bonds  except  for  money  paid,  labor  done,  or  property  actually 
received."    Davis  v.  Water  town  Nat.  Bank  (Tex.)  531. 


F.  Purpose, 
a.  In  general. 

10.  The  Elyria  Telephone  Company  was  authorized  to  issue 
stock  to  the  par  value  of  $61,000,  $54,000  of  the  par  value  thereof  to  be 
distributed  pro  rata  to  the  holders  of  the  capital  stock  of  the  corpora- 
tion in  lieu  of  moneys  previously  expended  from  income  for  the  oonstnuh 
tion,  .extension,  and  improvement  of  the  company's  plant  and  facilities, 
and  the  remaining  $7,000  to  be  used  for  the  payment  and  discharge  of 
the  applicant's  floating  indebtedness  incurred  in  the  construction,  ex- 
tension, and  improvement  of  the  plant  and  facilities,  such  $7,000  of 
stock  to  be  sold  for  the  highest  price  obtainable,  but  for  not  less  than 
the  par  value  thereof.    Re  Elyria  Teleph.  Co.  (N.  J.)  79. 

11.  The  Commission  refused  to  approve  an  issue  of  capital  stock  by 
one  utility  to  the  amount  of  $20,000  in  payment  for  the  stock  of  another 
company  of  the  par  value  of  $12,680,  it  appearing  that  the  properly  of 
the  latter  company  would  cost  only  from  $28,000  to  $30,000  to  rebuild* 
that  it  had  outstanding  stock  to  the  amount  of  $26,000,  and  bonds  to 
the  amount  of  $25,000,  the  statute  requiring  that  all  stock  shall  be 
issued  at  par  for  cash  or  property.  Re  Ocean  County  Gas  Co.  <N.  J.) 
76. 

12.  Securities  should  not  be  issued  to  provide  funds  to  rebuild  a  ware- 
house destroyed  by  an  earthquake,  since  this  is  not  a  capital  purpose 
for  which  stock  may  ordinarily  be  issued  imder  the  terms  of  the  Cali- 
fornia Public  Utilities  act.  Re  Imperial  Grain  k  Warehouse  Co.  (Cal.) 
636. 

13.  Upon  application  for  authority  to  issue  capital  stock  to  repay 
advances  made  for  the  acquisition  and  construction  of  a  railroad  from 
certain  quarries  to  a  point  of  connection  with  another  road,  and  to 
provide  funds  for  the  completion  thereof,  an  objection  having  been 
made  that  the  company  was  not  proceeding  in  good  faith,  but  merely 
for  the  purpose  of  condemning  certain  wharfage  property,  such  issue 
was  authorized,  provided  that  none  of  the  stock  should  be  issued  until 
the  company  should  have  completed  all  or  a  substantial  unit  of  its  pro- 
posed land,  and  should  have  secured  from  the  Commission  a  supple- 
mental order  approving  the  same  and  determining  the  amount  thereof, 
it  appearing  that,  although  the  road  would  not  pay  a  return  upon  the 
investment  for  some  time,  it  would  be  considerable  benefit  to  the  quar- 
ries interested.  Re  Castro  Point  R.  k  Terminal  Co.  (Cal.)  632. 
P.U.R.1916E. 
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ft.  BettermentB. 

14.  The  Manchester  Traction  Light  &  Power  Company  was  anthor- 
ized  by  the  New  Hampshire  Commission  to  issue  $1,000,000,  three-year 
notes,  the  proceeds  to  be  \ised  in  paying  floating  indebtedness  incurred 
in  making  permanent  additions  and  improvements  to  its  plant,  and  in 
making  further  additions  and  improvements,  such  notes  to  bear  6  per 
cent  interest  and  to  be  sold  at  not  less  than  95  per  cent  of  their  par 
value.    Re  Manchester  Traction  Light  &  P.  Co.  (N.  H.)  356. 

15.  A  railroad  company  was  authorized  to  issue  $100,000  of  addi- 
tional capital  stock  for  cash  to  be  expended  for  necessary  improvements 
costing  $188,000,  the  balance  of  the  amount  to  be  advanced  by  the  stock- 
holders.   Re  Raritan  River  R.  Co.  (N.  J.)  72. 

o.  Construction  and  equipment, 

16.  A  railroad  company  was  authorized  to  issue  5  per  cent  car  trust 
certificates,  to  the  amount  of  $85,000  to  provide  for  the  purchase  of  five 
new  locomotives.    Re  Bangor  &  A.  R.  Co.  (Me.)  119. 

d.  Refunding  securitiee, 

17.  An  issuance  of  securities  may  be  authorized  to  retire  securities 
issued  without  the  consent  of  the  Conunission  in  payment  for  un- 
developed water  power,  but  this  wiU  not  be  regarded  as  establishing 
the  value  of  the  water  power  for  rate-making  purposes^  Re  Conway 
Electric  Light  &  P.  Co.  (N.  H.)  931. 

18.  A  water  and  electric  company  was  authorized  to  issue  and  sell 
$6,000  of  its  first  mortgage  6  per  cent  gold  bonds,  to  be  sold  at  80  per 
cent  of  par  value  with  accrued  interest,  for  the  pturpose  of  discharging 
and  refunding  lawful  obligations  of  the  company.  Re  Franklin  Water 
Light  A  P.  Co.   (Ind.)   105. 

19.  A  gas  utility  was  authorized  to  issue  and  sell  stock  to  the  amount 
of  $70,000  at  par,  the  proceeds  to  be  applied  to  the  payment  and  can- 
celation of  an  equal  amount  of  its  promissory '  notes  that  were  used  to 
pay  for  extensions,  additions,  and  improvements  to  its  plant  and  prop- 
erty, on  condition  that  no  dividend  should  be  paid  in  any  year  in  excess 
of  5  per  cent  upon  its  capital  stock  until  the  fair  structural  value  of 
its  plant  and  land  should  be  made  equal  to  the  amount  of  its  outstand- 
ing stock  and  debt,  by  expenditures  from  income  either  to  reduce  the  in- 
debtedness or  to  make  additions  to  the  plant.  Petition  of  Marlborough- 
Hudson  Gas  Co.  (Mass.)  121. 

77.  Amount. 

a.  Value  of  property  covered  hy. 

Valuation  for  purpose  of,  to  be  same  as  for  purpose  of  taxation,  see 
Valuation,  3. 

20.  SecuritioR  may  be  issued  to  cover  ihv  ftctual  cost  of  pole-line 
P.r.R.1915R. 
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construction  and  meters,  although  a  valuation  shows  a  present  cost  of 
reproduction  new  somewhat  Ufss  than  the  actual  cost.  Re  Gonwav  Elec- 
tric Light  &  P.  Co,   (N.  H.)  931. 

21.  No  more  than  the  cost  of  property  purchased  iy  a  utility  can 
be  considered  as  an  asset,  although  it  was  purchased  before  the  Public 
Utilities  act  became  operative,  where  it  is  capitalized  as  an  asset  of  a 
new  enterprise.    Re  North  Yarmouth  Water  Co.  (Me.)  109. 

22.  An  application  for  the  issuance  of  securities  upon  a  proposed  con- 
solidation of  several  gas  and  electric  companies  was  denied  where  it 
appeared  that  the  proposed  capitalization  was  largely  in  excess  of  the 
value  of  the  properties  covered  thereby,  that  the  proposed  capital  stock 
of  the  consolidated  companies  was  largely  in  excess  of  the  sum  of  the 
capital  stock  of  the  various  corporations  to  be  merged,  that  no  provision 
had  been  made  for  the  payment  of  such  excess  in  cash,  that  it  was  pro- 
posed to  increase  largely  the  debt  of  the  company,  and  that  the  service 
furnished  the  public  would  not  be  improved  thereby.  Re  Ohio  Gas  k 
Electric  Co.  (Ohio)  82. 

23.  The  Maine  Commission  authorized  a  new  water  utility  to  issue 
5  per  cent  mortgage  bonds  to  an  amount  which  when  sold  on  not  less 
than  a  6  per  cent  basis  would  net  two  thirds  of  the  cost  of  constructing 
and  equipping  its  plant,  provided  that  stock  costing  the  holders  nothing 
and  representing  but  small  tangible  assets  should  be  reduced  in  amount 
to  not  less  than  one  third  of  the  cost  of  the  plant,  and  provided  that 
sufficient  cash  should  be  paid  in  for  the  stock  to  equal,  when  added  to 
the  value  of  such  assets,  one  third  of  the  cost  of  the  plant.  Re  North 
Yarmouth  Water  Co.   (Me.)   109. 

b.  Proportion  of  bonds  to  stock. 

24.  The  Maine  Commission  will  not  authorize  a  new  utility  to  issue 
bonds  unless  there  is  a  substantial  capital  stock  margin  representing 
value.    Re  North  Yarmouth  Water  Co.  ( Me. )  109. 

VII.  Sale  price. 

25.  The  Massachusetts  law  requiring  that  the  vote  of  the  Board 
as  to  amount  of  stock  reasonably  necessary  shall  be  based  on  the  price 
fixed  by  the  directors,  "unless  the  Board  is  of  the  opinion  that  such 
price  is  so  low  as  to  be  inconsistent  with  the  public  interest,  in  which 
case  it  may  determine  the  price  at  which  such  shares  may  be  issued," 
was  not  intended  to  change  the  original  purpose  of  the  so-called  ''anti- 
stock  watering  law,"  requiring  the  issue  of  stock  at  not  less  than  the 
market  value  thereof  at  the  time  of  the  increase,  "nor  to  permit  the 
fixing  of  the  price  of  such  new  stock  materially  lower  than  would  in- 
sure a  ready  market  for  same.  Re  Salem  Electric  Lighting  Co.  (Mass.) 
863. 

26.  The  price  of  $75  per  share  fixed  by  the  directors  of  a  public 
service  corporation  at  which  a  proposed  issue  of  stock  shall  be  offered 
to  stockholders  on  a  par  value  of  $50  a  share  is  so  low  as  to  be  incon- 
sistent with  the  public  iwterest,  where  it  appears  that  the  company  re- 
P.U.R.1915E. 
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cently  issued  stock  of  the  par  Talue  of  $220,000  st  the  price  of  $00 
per  share,  as  determined  by  the  directory;  that  the  dividends  during 
the  past  five  years  have  averaged  over  11  per  cent;  and  that  the  stock  of 
the  company  is  owned  by  a  holding  amoetation  whi^  wiH  doubtless  be 
the  beneficiary  of  the  proposed  issue.  Ee  Salem  Electric  Lifting  Co. 
(Mass.)   863. 

SEPARATE  COACHES. 

For  white  and  colored  passengers,  see  SmviCB,  35* 

SERVICE. 

/.  In  getteral,  1,  2. 
II,  Jurisdiction,  pawers,  and  functions  of  Commi88ionf  A— P. 
III.  Duty  of  utility  to  render,  lO^ia. 
IV.  Exteneiona,  l^^-Zl. 
V.  Abandonment  of  service,  22,  28. 
VI.  Discrimination. 
VII.  Service  of  particular  utilities,  24:^3. 

a.  Electricity,  24. 

b.  Interurhan  railways,  2&'^1. 

1.  Place  and  time  for  sale  of  tickets,  25,  20. 

2.  Car  operators,  27. 

3.  Car  steps,  28,  29. 

4.  Station  platforms,  30. 

5.  Stops,  31. 
e.  Gas,  32. 

d.  Railroads,  33^3S^. 

1.  In  general,  33^38. 

2.  Stopping  of  interstate  trains,  38,  87» 

3.  Station  agents,  38. 

4.  Switching,  39. 

e.  Street  railways,  40— 45. 

1.  In  general,  40^-43. 

2.  Speed  restrictions^  44,  48* 

3.  Stops,  48—48. 
/.  TtuHcdbs,  49. 

p.  Telegraphs,  80—62. 
h.  Telephones,  83—88. 

1.  In  general,  83. 

2.  Farm  lines,  84,  68. 

3.  Physical  connection,  88—88. 

(a)   In  general,  88—84. 
(h)   Construction  of  statutes,  88,  88. 
i.  Water,  87-83. 

1.  In  general,  87—70. 

2.  Ownership  of  meters,  71—78. 

3.  Discontinuance  of  service,  77,  78. 

4.  Waste  or  diversion  of  supply,  79— St. 
8.  Fire  protection,  82,  83. 
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I.  In  general. 

'Grant  of  certificate  of  convenience  to  another  company  to  oorreet  in- 
adequate service,  see  Monopolt  and  Competitiox,  4. 

Admission  of  competition  where  field  is  already  occupied,  see  MoifOPaLT 
AND  Competition,  3-8. 

Payment  for,  see  Payment, 

Establishment  of  credit  by  consumer  to  secure  service,  see  Payment,  20, 
21. 

Discontinuance  of,  to  delinquent  consiuners,  see  Payment,  22-25. 

1.  It  is  not  reasonable  to  require  an  applicant  for  service  to  sign 
a  contract,  where  the  utility's  rates,  rules,  and  regulations  are  estab- 
lished by  the  Commission,  but  a  written  application  may  be  required 
so  that  the  utility  may  secure  necessary  information  as  to  consumers. 
Re  Water,  G.  E.  k  T.  Utilities  Requiring  Deposits  (Cal.)   717. 

2.  A  single  uniform  regulation  cannot  be  established  to  provide  for 
the  cost  of  making  a  disconnection  of  service  at  the  request  of  the 
consumer  and  a  reconnection  for  a  new  or  resuming  consmner,  where 
there  are  many  disconnections  and  reconnections  at  season  resorts  and 
few  in  permanent  communities,  and  the  California  Commission  per- 
mitted utilities  to  meet  such  expense  either  by  charging  the  cost  directly 
to  new  or  resimiing  consiuners,  or  by  prorating  it  over  periodic  pay- 
ment for  service,  or  by  merging  it  into  general  operating  expense.  Re 
Water,  G.  E.  k  T.  Utilities  Requiring  Deposits  (CaL)   717. 

//.  Jurisdiction^  powers^  and  functions  of  Commission. 

3.  Municipal  ordinances  which  require  interurban  cars  operated 
therein  to  stop  at  all  corners  on  signal  are  in  contravention  of  the 
public  interest  and  an  unreasonable  interference  with  the  exercise  of 
the  powers  of  the  Commission  to  require  a  railroad  to  render  adequate 
public  service.  Milwaukee  Light,  Heat  &  Traction  Co.  v.  Cudahy 
(Wis.)   893. 

4.  Jurisdiction  of  the  Massachusetts  Public  Service  Commission 
over  a  proceeding  to  compel  telegraph  companies  to  furnish  stock  quo- 
tations from  the  New  York  Stock  Exchange  to  an  applicant  therefor 
cannot  be  denied  on  the  theory  that  the  subject-matter  of  the  petition 
is  within  the  sole  jurisdiction  of  the  Interstate  Commerce  Commission 
under  the  acts  of  Congress,  since  the  jurisdiction  of  Congress  ceases 
when  the  quotations  are  delivered  in  the  offices  of  the  telegraph  com- 
pany in  Massachusetts.     Stock  Ticker  Case   (Mass.)    1068. 

6.  The  Public  Utilities  act  (Laws  1911,  chap.  238),  and  related 
statutes,  have  conferred  upon  the  Public  Utilities  Commission  the  power 
to  determine  whether  a  telegraph  station,  long  established  and  main- 
tained, should  be  abandoned.  State  ex  rel.  Caster  v.  Kansas  Postal- 
Teleg.  Cable  Co.    (Kan.)    222. 

6.  The  power  granted  to  the  Commission  to  authorize  the  abandon- 
ment of  a  telegraph  station  is  a  valid  exercise  of  governmental  super- 
vision, and  does  not  contravene  any  provision  of  either  the  national  or 
P.U.R.1015E. 
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state  Constitution.,  State  ez  rel.  Caster  v.  Xouisas  Postal -Teleg.  Cable 

Co.    (Kan.)    222. 

7.  Section  1796  of  the  General  Statutes  of  1909  (Laws  1893,  chap. 
152,  f  1),  requiring  each  telegraph  company  to  maintain  an  office  in 
the  county  seat  of  each  county  when  ita  lines  run  through  such  county 
seat,  does  not  limit  the  power  of  the  Public  Utilities  Commission  to 
determine  whether  such  office  is  self-supporting  and  compensatory,  nor 
prevent  the  Commission  from  relieving  the  telegraph  company  of  that 
duty,  if  its  enforced  maintenance  would  violate  any  provision  of  the 
national  or  state  Constitution,  or  be  otherwise  unduly  burdensome,  un^ 
reasonable,  or  oppressive.  State  ex  rel.  Caster  v.  Kansas  Postal-Teleg 
Cable  Co.   (Kan.)   222. 

8.  The  California  Commission  is  without  power  to  compel  a  water 
company  to  take  over  and  operate  a  system  serving  a  territory  which 
it  does  not  hold  itself  out  to  serve.  Frank  TumbuU  Co.  v.  Sweetwater 
Water  Co.   (Cal.)   629. 

9.  A  Public  Service  Commission  cannot  establish  rules  and  regu- 
lations governing  the  extension  of  water  mains  in  new  localities,  since 
the  necessity  for  the  extension  must  be  determined  from  the  facts  of 
each  case.    Public  Service  Commission  v.  Water  Utilities  (Mont.)  866. 

III.  Duty  of  utility  to  render. 

Distinction  between  safety  and  adequacy  of  service  in  orders  dealing 
with  a  railway  operated  at  a  loss,  Bee  Commissions,  4. 

10.  An  interurban  railway  company,  so  long  as  it  remains  in  busi- 
nessy  must  so  operate  its  road  as  to  carry  passengers  with  safety  and 
to  protect  them  from  ruffians  and  obscene  and  offensive  conduct,  even 
if  the  road  is  operated  at  a  loss.  Beauleiu  v.  Missoula  Street  R.  Co. 
(Mont.)  347. 

11.  The  acceptance  by  a  railroad  company  of  its  franchise  privileges 
imposes  upon  it  the  duty  of  operating  the  railroad  when  constructed 
in  the  manner  and  for  the  purposes  contemplated  by  its  ciiarter,  which 
duty  it  may  be  compelled  to  perform  by  mandamus  or  other  proper 
proceedings,     Rowland  v.  Saline  River  R.  Co.   (Ark.)    191. 

12.  A  railroad  company  may  be  compelled  to  perform  its  statutory 
duty  to  operate  its  road,  although  some  pecuniary  loss  may  result  from 
rendering  such  service.     Rowland  v.  Saline  River  R.  Co.   (Ark.)   191. 

13.  The  fact  that  an  order  of  a  Railroad  Commission,  compelling 
the  operation  of  one  train  each  way  daily  over  a  railroad,  is  likely  to 
cause  pecuniary  loss  to  the  carrier,  is  not,  of  itself,  sufficient  to  make 
the  order  arbitrary  or  unreasonable,  but  it  is  a  circumstance  to  be  con- 
sidered.   Rowland  v.  Saline  River  R.  Co.  (Ark.)  191. 

rv.  Extensions. 

Burden  of  proof  as  to  reasonableness  of  request  for  extension  of  service, 
see  EviDRT^OE,  9. 

14.  Upon  an  applicant  for  service  paying  in  whole  or  in  part  for 
the  cost  of  an  extension,  the  title  to  the  extension  should  be  vested  in 
P.U.R.1916E. 
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the  utility  and  the  payment  regarded  as  a  loan,  to  be  returned  under 

reasonable  conditions  and  to  bear  interest  at  the  rate  of  6  per  cent  per 

annum.     Re  Water,  G.  E.  k  T.  Utilities  Requiring  Deposits   <Cal.) 

717. 

15.  In  determining  whether  a  water,  gas,  electric,  or  telephone  util- 
ity should  make,  at  its  own  escpense,  extensions  outside  of  municipali- 
ties to  set  ^e  applicants,  consideration  will  be  given  to  the  fact  that 
the  utility  should  be  liberal,  but  regard  must  also  be  had  to  its  financial 
condition  and  the  rights  of  existing  consumers.  Re  Water,  G.  E.  & 
T.  Utilities  Requiring  Deposits  (Cal.)   717. 

16.  A  water,  gas,  electric,  or  telephone  utility  may  be  required  to 
make  extensions  in  unincorporated  territory  at  its  own  expense,  as  it 
can  agree  upon  with  the  applicant  for  service,  provided  that  where  it 
deems  an  extension  unduly  burdensome  the  matter  may  be  referred  to 
the  Commission  for  adjustment.  Re  Water,  G.  E.  &  T.  Utilities  Re- 
quiring Deposits  (Cal.)  717. 

17.  A  water,  gas,  electric,  or  telephone  utility  which  operates  under 
a  general  franchise  authorizing  the  occupancy  of  all  streets  of  a  mu- 
nicipality may  be  required  to  make,  at  its  own  expense,  such  street 
extensions  as  may  be  necessary  to  serve  applicants,  provided  that  where 
it  deems  an  extension  unduly  burdensome,  the  matter  may  be  referred 
to  the  Conunission  for  adjustment.  Re  Water,  G.  E.  &  T.  Utilities  Re- 
quiring Deposits  (Cal.)  717. 

18.  It  is  a  reasonable  requirement  that  utilities  should  make,  at 
their  own  expense,  all  service  connection  of  normal  size  from  their 
mains  or  lines  along  public  highways  to  the  property  lines  of  abutting 
consumers,  except  that  connection  may  be  refused,  subject  to  review  by 
the  Commission,  if  the  utility  believes  that  such  extensions  will  not  be 
used  in  the  reasonably  immediate  future.  Re  Water,  G.  E.  &  T.  Utili- 
ties Requiring  Deposits  (Cal.)   717. 

19.  The  corporate  authorities  of  a  town  are  clearly  within  their 
rights  in  ordering  a  water  company  to  place  and  erect  lights  and 
hydrants,  and  construct  an  extension  of  its  services  within  territory 
wholly  within  the  corporate  limits  of  the  town,  where  the  franchise 
under  which  the  utility  is  operated  requires  it  to  place  lights  and 
hydrants  at  such  places  as  may  be  designated  by  the  corporate  authori- 
ties.   Marlinton  v.  Marlinton  Service  Co.  (W.  Va.)  277. 

20.  A  water  company  was  ordered  to  make  certain-  extensions  in 
order  to  supply  prospective  customers  with  water  connections,  where  it 
appeared  that  the  added  income  from  the  use  of  such  service  would 
amoimt  to  a  return  of  from  30  to  36  per  cent  on  the  necessary  invest- 
ment.    Public  Service  Commission  v.  Water  Co.   (Nev.)   240. 

21.  A  water  company  which  is  unable  to  supply  an  adequate  quan- 
tity of  water  to  another  company  to  which  it  has  contracted  to  deliver 
water  at  wholesale  will  not  be  ordered  to  extend  its  system  into  the 
territory  of  the  distributing  company,  where  the  supply  of  water  does 
not  justify  the  extension  of  its  system  to  territory  nearer  at  hand,  and 
where  there  would  be  no  just  reason  for  granting  the  extension  in  the 
one  case  and  denying  it  in  the  other.  Frank  TurnbuU  Co.  v.  Sweetwater 
Water  Co.  (Cal.)  629. 

P.U.R.1915E. 
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F.  Abandonment  of  service, 

22.  Where  a  telegraph  company  maintained  a  telegraph  station  for 
a  number  of  years  at  an  average  deficit  of  $134.33  per  annum,  it  should 
have  applied  to  the  Public  Utilities  Commission  for  permission  to  dis- 
continue it,  and  it  was  unlawful  to  close  the  station  and  quit  business 
thereat  until  such  permission  was  granted.  State  ex  rel.  Caster  v. 
Kansas  Postal-Teleg.  Cable  Co.  <Kan.)  222. 

23.  The  abandonment  of  a  particular  line  of  a  street  railway  should 
not  be  permitted,  merely  because  for  the  time  being  it  is  conducted  at  a 
loss.     Re  Empire  United  R.  Co.    (N.  Y.)    263.' 

VI.  Discrimination. 

As  to  discrimination  in  service,  see  Disobiminatign,  IL 

VIJ.  Service  of  particular  utilities, 
a.  Electricity. 

24.  A  city  operating  an  electric  plant  and  furnishing  light  as  a 
public  utility  was  ordered  to  make  certain  specified  changes  in  its 
plant  in  order  to  render  proper  service,  it  being  found  that  the  service 
afforded  by  the  existing  plant  was  unreasonable,  insufficienti  and  in- 
adequate.   Purviance  v.  Attica  (Ind.)  339. 

ft.  Interurhan  railtoays, 
1,  Place  and  time  for  sale  of  tickets. 

25.  A  cigar  store  is  not  a  suitable  place  to  require  the  traveling 
public  to  enter  in  order  to  purchase  railway  tickets.  Beauleiu  v. 
Missoula  Street  R.  Co.   (Mont.)   347. 

26.  An  interurban  railway  company  which  offers  round-trip  tickets 
at  a  reduced  rate  found  to  be  reasonable  was  ordered  to  keep  such  tickets 
on  sale  at  suitable  places  during  the  fifteen-minute  interval  prior  to 
the  departure  of  each  car.  Beauleiu  v.  Missoula  Street  R.  Co.  (Mont.) 
347. 

2.  Car  operators* 

27.  The  Montana  Commission  refused  to  order  an  interurban  rail- 
way which  was  operated  at  a  loss  to  operate  its  cars  in  charge  of  a 
conductor  as  well  as  of  a  motorman,  so  as  to  protect  passengers  from 
drunken  and  disorderly  m^i  riding  on  the  cars,  since  the  Commission 
was  of  the  opinion  that  the  situation  could  be  properly  taken  care  of 
by  the  motorman  under  orders  from  the  company,  with  the  aid  of 
passengers  in  extreme  cases.  Beauleiu  v.  Missoula  Street  R.  Co.  (Mont.) 
347. 

8.  Car  steps. 

28.  In  determining  that  lower  steps  of  interurban  cars  should  not 
P.U.R.1915E. 
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be  more  than  15  inches  from  the  top  of  the  rail,  the  Commission  stated 
that  intermediate  steps  should  not  exceed  14  inches  in  height.  Social 
Service  Club  v.  Portland  R.  Light  &  P.  Co.  (Or.)   701. 

29.  Lower  steps  of  interurban  cars  which  exceed  15  inches  in  height 
above  the  top  of  the  rail  are  unreasonably  high,  but  the  carrier  was 
required  only  to  remodel  equipment  so  that  steps  would  have  a  clear- 
ance of  16^  inches,  where  such  clearance  was  required  by  the  construc- 
tion 'of  a  public  bridge.  Social  Service  Club  v.  Portland  R.  Light  & 
P.  Co.  (Or.)  701, 

4.  Station  platforms, 

30.  Interurban  station  platforms  give  inadequate  service  where  they 
are  not  level  with  the  top  of  the  rail  but  slope  rapidly  down  so  that 
the  normal  elevation  of  car  steps  is  increased  from  16 ^  inches  to  24 
inches  at  the  stations.  Social  Service  Club  v.  Portland  R.  Light  4t  P. 
Co.  (Or.)  701. 

5.  Stops, 

31.  Interurban  cars,  when  substituted  without  notioe  for  suburban 
ear  service,  on  the  schedule  of  a  railroad  company,  were  required  to 
make  all  stops  designated  for  both.  Milwaukee  Lights  Heat  &  Trac- 
tion Co.  V.  Cudahy   (Wis.)   893. 

o.  Oas, 

32.  A  rule  of  a  gas  utility  requiring  new  consumers  to  pay  for  the 
cost  of  extending  the  gas  main  in  excess  of  a  distance  of  300  feet  per 
consumer,  which  is  rebated  as  additional  consiuners  are  connected  to  the 
extension,  was  held  reasonable  and  equitable  as  applied  to  a  village 
containing  scattered  residences.  Creutz  v.  Western  United  Gas  &  Elec- 
tric Co.  (lU.)  902. 

d.  Railroads, 
1,  In  general. 

Fines  for  violation  of  order  to  operate  passenger  train  considered  neces- 
sary for  public  convenience,  see  Fixes  and  Penai.tii:s,  2. 

Injunction  as  proper  remedy  to  restrain  enforcement  of  order  direct- 
ing operation  of  trains,  see  Injunction,  1. 

33.  An  order  of  the  Railroad  Commission  requiring  the  operation  of 
one  train  for  passengers  and  freight  each  way  daily  over  a  railroad  9 
miles  in  length  is  arbitrary  and  unreasonable,  where  the  railroad  runs 
through  a  sparsely  settled  country,  the  receipts  from  such  service  cost- 
ing $50  per  day  will  not  amount  to  $10  per  day,  it  will  cost  a  large 
sum  to  make  the  track  safe  for  passengers,  the  company  is  heavily 
in  debt,  and  is  unable  to  procure  any  fimds  to  operate  its  road,  and 
the  lack  of  means  is  not  the  result  of  mismanagement.  Rowland  v. 
Saline  River  R.  Co.  (Ark.)  191. 

P.U.R.1915E. 
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34.  A  railroad  company  will  not  be  required  to  operate  a  train  to 
meet  the  special  requirements  of  shippers  of .  perishable  farm  products, 
where  it  does  not  appear  that  sufficient  freight  will  be  regularly  offered 
to  give  reasonable  assurance  of  operation  without  loss,  and  the  shippers 
are  unwilling  to  guarantee  sufficient  shipments  to  yield  a  reasonable 
return  at  the  regular  rates  or  to  assume  responsibility  for  the  operation 
of  the  train  as  a  special  in  event  of  light  shipment.  Fanners'  Transp. 
Asso.  V.  Pennsylvania  R.  Go.  (N.  J.)  242. 

35.  Railroad  companies  operating  in  Louisiana  are  required  to  fur- 
nish separate  coaches,  or  coaches  containing  sieparate  compartments  for 
white  and  colored  passengers;  except  that  colored  prisoners  in  charge 
of  white  officers,  and  colored  nurses  or  maids  traveling  with  white 
children  or  ladies,  are  permitted  to  travel  in  coaches  or  compartments 
provided  for  white  passengers.     Re  Separate  Compartments   (La.)   32. 


2,  Stopping  of  interstate  trains, 

36.  The  stopping  of  a  passenger  train  only  in  the  morning  was  held 
inadequate  service  and  insufficient  for  the  public  convenience  of  the 
inhabitants  of  a  village  of  300  situated  in  the  midst  of  a  populous  com- 
munity, and  the  railroad  company  was  required  also  to  stop  an  inter- 
state passenger  train  at  night  at  the  village,  it  appearing  that  such 
service  had  been  maintained  for  many  years  until  recently,  and  that  it 
could  be  rendered  at  slight  cost  and  with  little  interference  with  the 
through  schedule  or  interstate  traffic.  Reid  v.  Chicago,  R.  I.  &  P.  R. 
Co.   (Mo.)  906. 

37.  The  Missouri  Commission  in  ordering  that  an  interstate  passen- 
ger train  stop  at  a  particular  station  will  not  consider  the  possible 
effect  upon  interstate  traffic  of  other  stations,  as  a  result  of  the  order, 
securing  stops,  until  the  advisability  of  making  such  stops  is  presented 
to  the  Commission  for  determination.  Reid  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (Mo.)   906. 


3.  Station  agents, 

38.  The  maintenance  of  a  night  station  agent  at  a  village  of  300 
inhabitants  was  held  necessary  for  the  proper  accommodation  of  the 
public  using  night  trains.  Reid  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Mo.) 
906. 


4.  Sttitching, 

39.  Movements  of  freight  between  points  within  switching  limits  in 
eities  or  at  terminals  constitute  transportation,  where  the  shipment  be- 
gins and  ends  within  such  districts,  and  is  not  preceded  or  followed 
by  a  transportation  service  for  which  freight  charges  are  assessed,  and 
such  movements  will  be  treated  as  transportation  movements  between 
separate  shipping  points.  Railroad  Commission  v.  Railroads  (La.)  33. 
P.U.R.1916K. 
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e.  Street  railtcaya* 
1.  In  general, 

40.  Street  railways  should  not  be  refused  relief  from  burdensome 
speed  and  stop  regulations  for  the  purpose  of  bettering  their  aervioe, 
on  the  ground  that  the  ears  are  delayed  by  complicated  fare-zone  tick- 
ets and  pay-as-you-enter  cars,  sinee  the  companies  should  not  be  refused 
permission  to  improve  their  service  in  one  respect  for  the  reason  that 
other  improvements  might  be  made  in  the  method  of  operation.  Mil- 
waukee Light,  Heat  &  Traction  Co.  v.  Cudahy  (Wis.)  803. 

41.  A  street  railway  company  was  authorized  to  reduce  its  fare 
zones  on  a  branch  line  from  two  to  one,  and  to  abolish  the  privilege  of 
transferring  to  the  main  line,  where  the  reduction  in  zones  offset  the 
loss  of  transfers.    Re  Norfolk  &  B.  Street  R.  Co.  (Mass.)  411. 

42.  The  fact  that  a  Commis'sion  has  the  power  to  regulate  the  service 
of  a  street  railway  company,  notwithstanding  the  existence  of  a  fran- 
chise requiring  a  certain  niunber  of  cars  to  be  run  on  a  street  railway, 
does  not  justify  the  company  in  ignoring  the  contract  obligation  and 
pleading  the  public  or  its  own  convenience  as  an  excuse  for  nonperform- 
ance; and  the  company  should  therefore  perform  its  contract  obligations 
until  relieved  therefrom  by  competent  authority.  Monroe  y.  Detroit, 
H.  &  T.  Short  Line  R.  Co.   (Mich.)   235. 

43.  Compliance  with  an  order  requiring  a  necessary  extension  to  a 
street  railway  line  was  deferred  about  ten  months  on  account  of  the 
decreased  revenues  of  the  utility  and  of  the  general  business  depression, 
the  company  agreeing  meanwhile  to  maintain  a  bus  service  sufficient 
and  adequate  to  meet  all  reasonable  needs  of  the  traffic,  and  to  operate 
the  same  without  extra  charge  to  passengers  either  going  from  or  com- 
ing towards  the  city.    Lyman  v.  United  K  &  Electric  Co.  (Md.)  39. 

j9.  Speed  restrictions, 

44.  A  requirement  in  a  city  ordinance  that  cars  shall  not  exceed  a 
speed  of  4  miles  per  hour  on  a  bridge  and  within  100  feet  of  either 
end  thereof  was  held  reasonable  on  account  of  the  restrictive  area  avail- 
able for  traffic  thereon,  but  a  requirement  that  the  speed  should  not 
exceed  6  miles  per  hour  in  a  certain  portion  of  one  city,  and  a  require- 
ment that  the  speed  should  not  exceed  15  miles  per  hour  in  another 
city,  were  held  unreasonable;  and  a  limit  of  20  miles  per  hour  was 
allowed.  Milwaukee  Light,  Heat  &  Traction  Co.  v.  Cudahy  (Wis.) 
893. 

46.  The  fact  that  an  ordinance  limiting  the  operation  of  automobiles 
in  a  city  to  a  certain  speed  is  reasonable  does  not  make  an  ordinance 
limiting  the  operation  of  street  cars  to  the  same  speed  reasonable,  since 
conditions  of  operation  are  entirely  different.  Milwaukee  Light,  Heat 
&  Traction  Co.  y.  Cudahy  (Wis.)  893. 

8,  Stops. 

46.  A  street  railway  was  permitted  to  eliminate  certain  unnecessary 
P.U.R.1915E. 
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•tops  required  by  a  city  ordinance  upon  the  erection  of  suitable  signa 
at  all  street  intersections  where  cars  do  not  stop  and  at  all  points 
where  stops  are  made  in  exception  to  the  provisions  of  an  ordinance 
requiring  far-side  stops.  Milwaukee  Electric  R.  &  Light  Co.  t.  Mil- 
waukee (Wis.)  884. 

47.  In  order  to  facilitate  the  movement  of  traffic,  cars  passing  over 
a  fire  crossing  at  which  they  are  required  to  stop  were  permitted  to 
substitute  such  place  as  a  regular  stopping  place  for  passengers,  al- 
though the  original  stop  nearby  would  better  serve  the  neighborhood. 
Milwaukee  Light,  Heat  &  Traction  Co.  v.  Cudahy  (Wis.)   893. 

48.  The  petition  of  a  street  railway  company  to  eliminate  certain 
stops  required  by  a  city  ordinance,  for  the  sole  purpose  of  reducing 
miming  time,  but  not  intended  by  the  company  to  give  to  its  patrons 
Ihe  benefit  of  the  decrease  in  headway  caused  thereby,  and  the  conse- 
quent greater  seating  capacity,  was  denied  except  as  to  a  number  of 
clearly  unreasonable  stops.  Milwaukee  Electric  R.  &  Light  Co.  ▼. 
Milwaukee  (Wis.)  884. 

/.  Taxicahs, 

49.  All  public  utilities  furnishing  taxicab  service  in  the  District  of 
Columbia  are  required  to  conform  to  regulations  for  the  testing  and 
use  of  taximeters  adopted  by  the  Commission  and  made  effective  after 
September  1,  1915,  except  that,  on  application  to  the  Commission  and 
for  sufficient  cause  shown,  such  modifications  and  extensions  may  be 
made  with  reference  to  such  regulations  as  the  facts  in  each  case  may 
warrant.    Re  Regulations  of  Taximeters  (D.  C.)   305. 

g.  Telegraphs, 

60.  The  mere  fact  that  a  contract  by  which  telegraph  companies 
buy  from  the  New  York  Stock  Exchange  the  right  to  furnish  stock 
quotations  at  retail  to  subscribers  in  a  city  contains  a  provision  giv- 
ing the  exchange  the  right  of  approval  of  applicants  for  such  service, 
in  order  to  prevent  an  improper  and  unlawful  use  thereof,  does  not, 
in  the  absence  of  evidence  of  such  unlawful  purpose,  justify  the  com- 
panies in  refusing  service  to  one  who  has  failed  to  obtain  the  approval 
of  the  exchange.     Stock  Ticker  Case   (Mass.)    1068. 

51.  A  petition  for  stock  quotation  service  from  telegraph  companies 
by  one  who  has  been  refused  such  service  because  the  New  York  Stock 
Exchange  has  not  approved  his  application  to  the  telegraph  companies 
therefor  under  the  terms  of  a  contract  between  the  companies  and  the 
exchange  reserving  such  right  of  approval  to  the  latter,  in  order  to 
prevent  the  unlawful  or  improper  use  of  quotations,  will  not,  in  the 
absence  of  evidence  that  the  quotations  are  desired  for  an  unlawful  pur- 
pose, be  denied  on  the  mere  assumption  that  the  exchange  in  disap- 
proving fluch  application  acted  in  good  faith.  Stock  Ticker  Case 
(Mass.)   1068. 

52.  Section  1796  of  the  General  Statutes  of  1909  (Laws  1893,  chap. 
152,  {  1)  requiring  each  telegraph  company  to  maintain  an  office  in 
P.U.R.1915B.  76 
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the  county  seat  of  each  county  when  its  lines  run  through  such  county 
seat  is  largely  superseded  by  the  Public  Utilities  act  and  other  related 
statutes  enacted  since  1893.  State  ex  rel.  Caster  v.  Kansas  Postal- 
Teleg.-Cable  Co.  (Kan.)  222. 

h.  Telephones* 

1.  In  general. 

Compliance  with  order  requiring  discontinuance  of  telephone  service  on 
a  competing  line,  see  Monopolt  and  Competition,  1. 

63.  The  toll  business  of  a  telephone  company  should  not  be  allowed 
to  become  a  burden  to  the  exchange,  and  if  it* is  found  that  it  is,  suf- 
ficient operators  should  be  employed  so  that  all  traffic  can  be  handled 
promptly  and  efficiently.    Re  Crownover  Teleph.  Co.  (Neb.)  571. 

2.  Farm  lines, 

54.  A  telephone  company  switching  farm  lines  cannot  be  held  re- 
sponsible for  poor  service  due  to  the  unusual  length  of  the  lines,  and 
the  number  of  subscribers  thereon,  and  to  the  lack  of  uniformity  in  the 
type  of  telephone  instruments  in  use  on  such  lines.  Re  Crownover 
Teleph.  Co.  (Neb.)  671. 

55.  A  telephone  company  which  is  unable  to  reduce  the  length  of  its 
farm  lines  should  make  an  effort  to  reduce  the  nimiber  of  subscribers 
thereon,  where  a  complaint  as  to  the  quality  of  the  service  rendered  is 
largely  due  to  the  length  of  the  lines  and  the  nimiber  of  subscribers 
thereon.     Re  Crownover  Teleph.  Co.   (Neb.)   571. 

3.  Physical  connection, 
(a)  In  general. 

56.  Physical  connection  between  the  lines  of  two  telephone  com- 
panies was  ordered  as  a  temporary  arrangement  pending  an  application 
for  a  certificate  of  convenience  and  necessity  to  authorize  one  company 
to  establish  a  competing  service  in  territory  occupied  by  the  other, 
where  it  appeared  that  intercommunication  between  the  subscribers 
of  the  two  companies  was  essential  to  the  users  of  both.  Wayne  County 
Mut.  Teleph.  Co.  v.  Commercial  Teleph.  &  Teleg.  Co.   (111.)   673. 

57.  The  privilege  of  directing  the  routing  of  the  message,  or  desig- 
nating which  of  two  competing  lines  shall  be  used,  where  two  or  more 
telephone  companies  maintain  physical  connections  for  the  transmis- 
sion of  messages,  should  be  accorded  to  the  exchange  originating  the 
call,  having  r^^rd  for  the  quick  despatch  of  the  message  and  the  least 
inconvenience  to  the  calling  party,  and  not  the  exchange  terminating 
the  call  or  the  party  calling;  but  this  privilege  is  to  be  accorded  only 
so  long  as  it  appears  to  be  a  just  and  rational  policy.  Comanche 
Teleph.  Co.  v.  Pioneer  Teleph.  &  Teleg.  Co.  (Okla.)   695. 

58.  The  Pennsylvania  Commission  refused  to  order  physical  con- 
nection between  the  lines  of  two  telephone  companies  to  the  exchange 
P.U.R.1915E. 
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of  a  third  company,  where  it  appeared  that  the  objecting  company  had 
connection  with  the  locality  served  by  the  complainant  through  the  linea 
of  a  fourth  company,  and  there  was  no  evidence  that  the  latter  con- 
nection could  not  afford  adequate  service  to  the  locality  served  by  the 
complainant,  and  the  only  evidence  that  public  necessity  for  the  new 
connection  existed  was  a  petition  asking  therefor  by  a  number  of  sub- 
scribers of  complainants,  and  the  fact  that  such  connection  would  be 
more  convenient.  Blairsville  Teleph.  Co.  v.  Johnstown  Teleph.  Co.  ( Pa. ) 
933. 

59.  The  right  of  priority  of  a  telephone  company  to  advantages 
accruing  to  it  by  reason  of  its  connection  with  a  long-distance  line 
will  be  protected,  and  where  public  necessity  and  convenience  demand 
that  the  lines  of  another  company  be  connected  with  the  long-distance 
line  through  the  switch  board  and  lines  of  the  original  company,  and 
it  appears  that  no  injury  would  thereby  result  to  either  service,  such 
connection  may  be  ordered  and  the  original  company  allowed  to  impose 
a  charge  for  its  service  over  the  usual  toll  rate  by  the  long-distance 
company  in  an  amount  sufficient  to  save  it  from  injury.  Assumption 
Mut.  Teleph.  Co.  v.  Central  U.  Teleph.  Co.   (111.)   940. 

60.  In  determining  whether  physical  connection  between  the  lines  of 
two  telephone  companies  shall  be  made  through  the  exchange  of  a  com- 
pany competing  with  applicant,  or  through  the  exchange  of  a  fourth 
company,  some  consideration  should  be  given  to  the  fact  that  certain 
messages  would  reach  their  destination  by  a  more  direct  route  and  with 
less  switching  if  connection  were  made  through  the  exchange  of  the 
fourth  company  than  if  made  through  the  exchange  of  the  competing 
company:  but  this  factor  is  not  controlling  where  it  appears  that  con- 
nection by  the  more  direct  route  would  injure  the  business  of  the  com- 
peting company,  that  only  25  per  cent  of  the  toll  business  would  be 
affected,  and  in  the  absence  of  evidence  that  the  connection  by  the  longer 
route  is  not  practicable.  Farmers'  Mut.  Teleph.  Co.  ▼.  Central  Union 
Teleph.  Co.    (111.)    13. 

61.  Physical  connection  between  the  lines  of  two  telephone  com- 
panies was  ordered  to  be  made  through  the  exchange  of  a  competing 
company  rather  than  through  the  exchange  of  a  company  located  at 
another  place,  such  connection  to  be  made  at  the  cost  of  the  complain- 
ant and  on  such  terms  as  to  prevent  loss  of  business  to  the  competing 
company,  where  it  appears  that  such  connection  was  the  only  practicable 
manner  of  providing  adequate  toll  facilities  for  the  complainant.  Farm- 
ers' Mut.  Teleph.  Co.  v.  Central  Union  Teleph.  Co.   (111.)  13. 

62.  Public  convenience  and  necessity  were  held  not  to  demand  a 
physical  connection  between  the  lines  of  two  telephone  companies,  where 
a  petition  for  the  connection  was  signed  by  only  a  small  minority  of 
subscribers  of  each  company  after  the  majority  had  been  importuned  to 
sign,  and  where  it  also  appeared  that  the  moving  ground  of  the  com- 
plainant was  not  to  obtain  an  interchange  of  local  service,  but  to  obtain 
the  free  service  of  its  competitor  under  a  reciprocal  arrangement  which 
would  not  be  fair  to  the  latter  and  would  result  in  its  lines  being  made 
use  of  at  little  or  no  cost  to  the  complainant.  Waynesville  Teleph. 
Exch.  V.  National  Teleph.  &  Electric  Co.  (111.)  496. 

P.U.R.1915E. 
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63.  A  telephone  company  cannot  refnfle  to  make  a  physical  connec- 
tion with  the  lines  of  another  company  for  the  reason  that  such  lines 
are  grounded,  and  are  not  constructed  in  a  manner  capable  of  rendering 
good  service,  where  the  lines  are  no  different  than  those  of  other  rural 
companies  with  which  the  objector  has  established  connection.  Waynes- 
▼ille  Teleph.  Exch.  ▼.  National  Teleph.  &  Electric  C5o.   (111.)   496. 

64.  A  telephone  company  was  refused  authority  to  make  a  physical 
connection  with  the  lines  of  a  local  competitor,  which  charged  higher 
rates,  at  a  place  where  they  both  operated  exchanges,  and  with  a  third 
company  having  connection  with  the  competitor  by  means  of  a  toll  line, 
where  an  interchange  of  local  calls  on  a  reciprocal  free  basis  would 
result  in  subscribers  of  the  competitor  seeking  the  cheaper  service  of 
the  applicant,  and  if  a  protective  rate  were  applied  there  would  be  no 
intercompany  calls;  and  where  the  applicant,  by  means  of  its  trunk- 
line  connections  at  a  number  of  points,  had  access  to  the  toll  systems  of 
the  competitor,  the  third  company  and  also  a  fourth  company  serving 
extensive  territory.  Waynesville  Teleph.  Exch.  v.  National  Teleph.  & 
Electric  Co.  (lU.)  496. 

(b)   Constrtiction  of  atatutea, 

05.  The  definition  of  the  term  ''localities"  as  used  in  the  Public 
Service  Company  law  with  reference  to  physical  connection  between 
the  lines  of  telephone  companies  must  be  determined  by  the  particular 

circumstances  of  each  case.     Blairsville  Teleph.  Co.  v.  Johnstown  Teleph. 

Co.  (Pa.)  933. 

66.  In  order  to  enable  the  Pennsylvania  Commission  to  act  under 
the  provisions  of  the  Public  Service  Company  law  with  reference  to 
physical  connection  between  the  lines  of  telephone  companies,  it  must 
be  established:  (1)  That  neither  one  of  the  companies  has  lines  or 
facilities  for  connections  which  communicate  with  or  reach  both  of  the 
localities;  and  (2)  that  the  two  companies  have  lines  which  either 
form,  or  can  be  connected  so  as  to  form,  a  continuous  line  between  the 
two  localities;  and  that  if  there  is  already  communication  by  direct 
single  line  or  joint  continuous  line  of  company  or  companies,  there 
should  appear  from  the  evidence  that  public  necessity  existed  for  the 
linking  of  the  two  new  companies  whose  lines  are  continuous  when 
joined  together,  and  neither  of  which  reaches  both  localities  by  its  own 
line  or  its  facilities  or  connections.  Blairsville  Teleph.  Co.  ▼.  Johns- 
town Teleph.  Co.  (Pa.)  93JL 

i.  Water. 
1,  In  general. 

67.  Water  which  has  been  shut  off  by  the  utility  should  not  be  turned 
on  except  by  the  utility  or  by  its  direction.  Public  Service  Commission 
¥.  Water  Utilities  (Mont.)  866. 

68.  A  water  utility  in  supplying  service  to  a  new  consumer  must,  at 
its  own  expense,  tap  the  street  main  and  furnish  the  standard  con- 
nections, the  consumer  to  pay  at  cost  for  any  other  material  used  or 
P.U.R.1915E. 
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labor  furnielied  in  .connection  'with  the  inataQation  of  the  sorvice  pipe  or 
curb  box  to  his  property  line.  Public  Service  Commission  v.  Water 
Utilities    (Mont.)    866. 

69.  Water  utilities  were  not  required  to  install  and  maintain,  at 
their  own  expense,  service  pipes  from  the  main  line  on  streets  to  the 
property  line  of  the  consumers,  where,  in  the  absence  of  a  physical  valu- 
ation of  the  utilities,  it  appeared  that  the  necessary  capitalization  of 
such  expense  to  the  utilities  would  be  more  harmful  to  consumers  than 
if  they  made  the  extension  at  their  own  expense.  Public  Service  Com- 
mission V.  Water  Utilities  (Mont.)   866. 

70.  A  water  company  which  has  merely  contracted  to  deliver  water 
in  wholesale  quantities  to  the  pipes  of  another  company  will  not  be 
compelled,  at  considerable  expense  by  way  of  pumping  or  other  device, 
to  furnish  the  latter  company  a  better  service  than  is  provided  for 
direct  consumers  on  other  parts  of  its  own  system.  Frank  Turnbull 
Co.  V.  Sweetwater  Water  Co.  (Cal.)  629. 

».  OumerOvtp  of  meters* 

71.  A  municipal  water  company  was  exempted  from  the  provision 
of  a  statute  which  required  utilities  to  provide  their  own  meters, 
where  it  was  shown  that  owners  of  property  were  in  a  better  position 
to  protect  meters  than  the  companies;  that  an  unusually  large  percent- 
age of  the  population  were  renters;  that  the  expense  of  making  the 
change  would  be  large,  and  that  the  company  needed  its  funds  for  neces- 
sary additions  to  its  mains.  Re  Platteville  Municipal  Waterworks 
(Wis.)  705. 

72.  Upon  granting  an  increase  in  rates  for  water  to  conform  to 
rates  fixed  by  the  Commission  for  the  company  in  another  city,  it  was 
ordered  that  all  meters  be  paid  for  and  set  up  at  the  expense  of  the 
company,  and  all  extensions  be  made  at  its  expense  as  provided  in  the 
other  city.     Re  San  Jose  Water  Co.   (Cal.)   706. 

73.  It  is  desirable  that  a  water  utility,  charging  for  water  according 
to  a  meter-rate  schedule,  should  own  the  meters,  since  divided  ownership 
of  equipment  of  such  a  utility  does  not  result  in  the  most  effective 
service.     Re  Light  &  Water  Commission   (Wis.)   539. 

74.  Water  utilities  adopting  the  meter  system  must  provide,  install, 
and  maintain  the  meters  at  their  own  expense,  except  that  consumers 
may  be  required  to  provide  meter  boxes  at  special  locations,  and  also  to 
pay  for  any  unusual  piping.  Public  Service  Commission  ▼.  Water  Utili- 
ties (Mont.)  866. 

75.  Water  utilities  adopting  the  meter  system  that  are  financially 
unable  to  acquire  meters  owned  by  consumers  were  permitted  to  pur- 
chase such  meters  at  a  pro  rata  value,  paying  for  them  in  instalments 
limited  to  a  reasonable  time,  and  refunding  to  the  consumers  by  means 
of  a  percentage  allowance  on  monthly  or  quarterly  bills  for  water  con- 
sumed.   Public  Service  Commission  v.  Water  Utilities  (Mont.)  866. 

76.  Water  consumers  desiring  meters  installed,  which  utilities  are 
financially  unable  to  purchase,  were  permitted  to  purchase  meters 
through  the  utilities,  which  were  required  to  install  the  meters  at  their 
P.U.R.1915E. 
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SERVICE— continued. 

own  expense  and  to  refund  the  purchase  price  hj  means  of  a  percent- 
age allowance  on  monthly  or  quarterly  bills,  allowing  interest  to 
consumers  at  the  rate  of  6  per  cent  per  <».nmifn,  Public  Service  Com- 
mission Y.  Water  Utilities  (Mont.)  866. 

8.  Diacontinuance  of  service, 

77.  A  water  utility  may  shut  off  water  from  consumers  who  habitu- 
ally furnish  water  to  nonsubacribers.  Public  Service  Commission  ▼. 
Water  Utilities  (Mont.)  866. 

78.  A  utility  must  give  notice  to  a  consumer  before  shutting  off  his 
water  supply,  except  in  case  of  an  emergency.  Public  Service  Commis- 
sion Y.  Water  Utilities  (Mont.)  866. 

4.  Waste  or  diversion  of  supply. 

79.  It  is  the  duty  of  a  water  company  fiu-nishing  the  inhabitants  of 
a  municipality  with  water  to  enforce  the  rules  governing  the  use  of 
water  to  avoid  waste  of  the  water  supply.  McCammon  v.  Harkness 
(Idaho)  558. 

80.  It  is  the  duty  of  the  consumers  to  comply  with  the  rules  gov- 
erning the  use  of  the  water  supply  to  the  end  that  a  sufficient  water 
supply  may  be  preserved  for  all  purposes.  McCammon  y.  Harkness 
(Idaho)  558. 

81.  As  it  is  the  duty  of  a  water  company  undertaking  to  furnish  a 
municipality  and  its  inhabitants  with  water  to  furnish  a  sufficient  quan- 
tity adequately  to  provide  for  the  needs  of  the  municipality  and  its  in- 
habitants, it  will  be  enjoined  from  diverting  the  water  and  applying  it 
for  irrigation  or.  any  other  purpose  when  it  interferes  with  the  supply 
necessary  for  the  needs  of  the  municipality  and  its  inhabitants.  Mc- 
Cammon V.  Harkness  (Idaho)  558. 

^.  Fire  protection. 

82.  A  water  company  furnishing  a  village  water  for  fire  protection 
must  provide  pipes  of  ample  size  leading  from  the  source  of  supply  to 
the  main  reservoir  to  furnish  sufficient  pressure  for  fire  protection  at  all 
times.     McCammon  v.  Harkness  (Idaho)   658. 

83.  A  water  company  furnishing  a  village  with  water  for  fire  pro- 
tection should  make  arrangements  for  carrying  off  the  surplus  water  at 
the  reservoir  when  it  becomes  full,  to  avoid  the  necessity  of  opening  the 
fire  plugs  in  the  village  or  the  shutting  off  of  the  intake  at  the  reser- 
voir, when  it  can  be  remedied  by  the  expenditure  of  a  small  amount 
which  will  greatly  increase  the  efficiency  of  the  plant.  McCammon  v. 
Harkness   (Idaho)    558. 

SERVICE  CONNECTIONS. 

See  also  Physical  Connection. 

Right  of  utility  to  assess  the  the  initial  cost  of,  against  the  con- 
sumer, see  Retubn,  16. 
P.U.R.1915E. 
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SERVICE  CONXECTIONS~con*t«fi€rf. 

Cost   of   disoonnections  and   reconnectionB   at   season   resorts,   see 

Sebvice,  2. 
Duty  of  water  utility  to  furnish,  at  its  own  expense,  see  Sebvice, 

18,  68,  69. 
Consideration  of  unused  service  connections  of  a  water  company  in 

valuation,  see  Valuation,  22. 

SERVICES. 

Allowance  for  the  value  of  services  rendered  by  an  officer  for  which 
no  salary  was  paid  in  estimating  the  value  of  the  property, 
see  Valuation,  40. 

SHORT  HAUL. 

See  Long  and  Short  Haul, 

SIGNS. 

Duty  to  provide  signs  to  indicate  stops  for  street  cars,  see  Sebviob, 
46. 

SINKING  FUND. 

As  an  equivalent  of  depreciation  fund,  see  Depreciation,  3. 

SISTER  STATE. 

Adoption  of  rates  established  by  Commission  of,  see  Rates,  16. 

SMALL  CONSUMERS. 

Effect  of  franchise  fixing  rates  upon  establishment  ofminimimi 

charge  for,  see  Rates,  21. 
Minimum  charge  for  water,  see  Rates,  43,  44. 

SPEED  RESTRICTIONS. 

Reasonableness  of  regulations  restricting  speed  of  street  cars,  see 
Service,  44,  45. 

STANDARDS. 

Of  quality  of  natural  gss,  see  Rates,  23. 
Of  valuation,  see  Valuation,  3. 

STATION. 

Height  of  platform,  see  Service,  30. 

Duty  of  maintaining  night  station  agent  in  village  of  300  inhabit- 
ants, see  Service,  38. 

STATUTES. 

Apportionment  of  cost  of  strengthening  bridge  between  municipality 
and  street  railway  company  using  it,  see  Apportionment,  8. 

Ordinance  restricting  the  number  of  jitney  busses  to  be  operated 
as  obnoxious  to  statutory  provisions  against  monopolies,  see 
Automobiles,  9. 

Authorizing  building  of  bridges,  construction  of,  see  Bridges,  2. 
P.U.R.1915E. 
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Power  of  Commission  to  repeal  or  declare  unconstitutional  a  statute 
forbidding  discrimination  in  telephone  rates,  see  Commissions, 
6. 

Validity  of  statute  authorizing  Commission  to  determine  number 
of  tracks  to  be  laid  by  a  street  railway  company  operating  upon 
a  city  bridge,  see  Constitutional  Law,  1. 

Forbidding  discrimination  in  telephone  rates  as  impairing  obliga- 
tion of  contract  guarantying  free  service  to  stockholders,  see 
Constitutional  Law,  6. 

Construction  of  statute  delegating  power  to  regulate  rates,  see 
Constitutional  Law,  12. 

Authority  to  give  reduced  rates  under  Maine  statute,  see  Disobim- 
ination,  12. 

Application  of  provision  that  the  lowest  rate  published  or  charged 
for  the  same  kind  of  service  shall  be  prima  facie  evidence  of 
a  reasonable  rate  where  rates  are  influenced  by  competitive  con- 
ditions, see  Evidence,  4. 

Validity  of  statute  declaring  invalid  evidences  of  indebtedness  when 
unaccompanied  by  certificate  showing  approval  by  Commission, 
see  Secubity  Issues,  8,  9. 

Validity  of  statute  authorizing  Commission  to  determine  whether 
telegraph  station  should  be  abandoned,  see  Service,  6. 

Requiring  maintenance  of  telegraph  station  at  county  seat,  super- 
seded  by  Public  Utilities  act,  see  Service,  62. 

Construction  of  statutes  relative  to  physical  connection  of  tele- 
phones, see  Service,  65,  66. 

Exemption  of  mimicipal  plant  from  provisions  of  statute  requiring 
utilities  to  provide  their  own  meters,  see  Service,  71. 

STEAM  HEATING. 

See  Heating. 

STEPS. 

Height  of,  on  interurban  cars,  see  Service,  28,  29. 

STOCK. 

Issuance  of,  see  Securitt  Issues. 

Proportion  of  bonds  to,  see  Securitt  Issues,  24. 

STOCK  BUYEBS, 

Rates  charged,  over  toll  bridge,  see  Discrimination,  11. 

STOCK  DIVIDENDS. 

See  Security  Issues,  6. 

STOCKHOLDERS. 

Statute  forbidding  discrimination  In  telephone  rates  as  impairing 
obligation  of  contract  guarantying  free  service  to  stockholders, 
see  Constitutional  Law,  6. 
P.U.R.1915E. 
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STOCKHOLDERS— con*tn«ed. 

Validity  and  enforceability  of  contract  to  proTide  free  telephone 

service  to  stockholders,  see  Oontractb,  2,  3. 
Free  service  to,  as  discrimination,  see  Dibgbimination,  20-23. 
Presumption  of  authority  to  abrogate  contract  for  free  service  to, 

see  Evidence,  5. 
Ownership  of  property  in  utility  not  in  stockholders,  see  Publio 

Utiutt,  1. 

STOCK  QUOTATION  SEBVIOE. 

Jurisdiction  of  state  Commission  to  remove  discrimination  in,  see 

COMMEBCE,  1. 

Discrimination  in,  see  Disooeumination,  30. 
As  public  service,  see  Public  Utilities,  8. 

Jurisdiction  of  Commission  to  compel  telegraph  companies  to  fur- 
nish, from  another  state,  Me  Sssvjci^  4. 
See  also  Service,  51. 

8TOOK  VAI.US. 

To  be  considered  in  computing  rates  of  depreciation,  see  Dkfbeoia- 

TION,  7. 

STOPS. 

Validity  of  municipal  ordinance  requiring  ears  to  stop  at  all  corners, 
see  Service,  3. 

Interurban  cars  substituted  without  notice  for  suburban  cars  re- 
quired to  make  all  stops  required  for  either,  see  Service,  81. 

Regulation  of  stops  for  street  cars,  see  Service,  46-48. 

STORAGE   WAREHOUSE. 

Sale  of  property  and  franchise  used  in  storage  warehouse  and 
general  merchandise  business  authorized,  see  Consolidation, 
Merger,  and  Sale,  3. 

STREET  UOHTIN 6. 

Reduced  rates  for,  see  Discrimination,  25-27. 
Reasonableness  of  rates  for,  see  Rates,  20. 

STREET  RAHiWATS. 

Mode  of  accounting  by,  see  Accounting,  5,  6,  8. 

Interference  by  court  of  order  relative  to  the  number  of  tracks  and 
the  kind  of  rails  to  be  used  on  a  bridge  used  jointly  by  a  city 
and  a  street  railway  company,  see  Appeal  and  Review,  2. 

Apportionment  of  expenses  of,  carrying  on  joint  enterprise,  see 
Apportionment,  4. 

Apportionment  of  cost  of  bridge  between  municipality  and  street 
railway  company  using  bridge,  see  Apportionment,  8-14. 

Apportionment  of  revenues  arising  from  carrying  transfer  pas- 
sengers, see  Apportionment,  16. 

Validity  of  statute  authorizing  Commission  to  determine  number  of 
P.U.R.1915E. 
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STREET  RAILWAYS— conftnucd. 

tracks  to  be  laid  by  a  street  railway  comfMiny  operating  a  line 
upon  a  city  bridge,  see  Constitutional  Law,  1. 

Effect  of  contract  between  city  and  street  railway  company  upon 
.    the  right  of  the  Commission  to  regulate  bridges  erected  by  the 
city  upon  which  street  cars  are  operated,  see  Constitutional 
Law,  9. 

Effect  of  restriction  in  rates  in  franchise,  upon  the  right  of  the 
Commission  to  regulate  rates,  see  Constitutionai.  Law,  10. 

Delegation  of  power  to  Commission  to  determine  the  number  of 
street  railway  tracks  to  be  laid  on  a  city  bridge,  see  Constitu- 
tional Law,  14. 

Amount  expended  from  surplus  earnings  for  additions  and.  improve- 
ments as  equivalent  to  depreciation  reserve  fund,  see  DKnsaiA- 
TION,  8. 

Amount  necessary  for  reserve  fund,  see  Depbbgiation,  4. 

Discrimination  in  rates,  see  Dibgbihination,  I. 

Discrimination  against  short  haul,  see  Discrimination,  7-0. 

Necessity  that  arrangement  between  connecting  street  railway  com- 
panies whereby  one  furnishes  operating  officials  for  the  other 
be  upon  a  definite  cash  basis,  see  Intebcorpobatb  Relations. 

Rates  for,  see  Rates,  8,  32,  33. 

Amount  allowed  for  return,  see  Retubn,  28,  29. 

Amount  allowed  for  operating  expenses,  see  Retuxn,  19. 

Service,  by  generally,  see  Service,  40-48. 

Right  to  abandon  a  particular  line,  operated  at  a  loss^  see  Service, 
23. 

Valuation  of,  see  Valuation,  2,  6,  7,  26. 

1.  The  number  of  automobiles  purchased  by  a  street  railway  com- 
pany should  be  carefully  restricted  to  the  needs  of  the  service,  in  view 
of  the  fact  that  automobile  depreciation  is  very  rapid  and  mainte- 
nance changes  are  large.    Re  Norfolk  &  B.  Street  R.  Co.  (Mass.)  411. 

STREETS. 

See  also  Highways. 

Delegation  to  Public  Service  Commission  authority  to  determine 

number  of  street  railway  tracks  to  be  laid  on  public  bridge, 

see  Constitutional  Law,  14. 
Franchise  ordinance  requiring  gas  company  to  furnish  free  service 

to  city  in  consideration  of  use  of  streets  as  interference  with 

power  of  Commission  to  fix  rates,  see  Constitutional  Law,  5. 

SUPEBIHTENBEirT. 

Salary  of  superintendent  of  street  railway  company  to  be  charged 
to  general  and  miscellaneous  expense,  see  Accounting,  6. 

SURETIES. 

Validity  of  regulation  requiring  owners  of  jitney  busses  to  file  bond 
of  surety  company  to  the  exclusion  of  personal  sureties,  see 
Automobiles,  16,  17. 
P.U.R.1915E. 
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BWELPIMB. 

Amount  expended  out  of  surplus  earnings  for  additions  and  improve- 
ments as  equivalent  to  depreeiation  reserve  fund,  see  Deprecia- 
tion, 3. 

SWITOHIHO  RATES* 

See  RiTBS,  30. 

■wrrcuiHO  8Ebvicb» 

Bee  SsBViCB,  39. 

TAPPING  MAINS. 

Right  of  water  utility  to  make  charge  for  tapping  street  mains  for 
new  consumer,  see  Ssbvioe,  68. 

TAPS. 

Water  rates  for  additional  taps,  see  Rates,  42. 


Basis  of  apportionment  of  the  taxes  assessed  against  the  property 

of  a  natural  gas  company  supplying  several  communities,  see 

Afpobtionment,  2. 
Apportionment  of  expenses  of  utility  carrying  on  joint  enterprise, 

see  Afpobtionment,  4. 
Apportionment  of  taxes  between  the  different  departments  of  utility, 

see  Afpobtionment,  4. 
License  fee  for  operation  of  automobiles  as  jitney  bus  as  occupation 

tax,  see  Automobiles,  8,  11. 
Valuation    for   purposes   of   taxation    the   same   as   for    issuance 

of  securities,  see  Valuation,  3. 
Value  for  taxation  as  measure  of  value,  see  Valuation,  18,  19. 
Allowance  of  one  half  amount  paid  for,  in  valuation,  see  Valuation, 

83. 

TAXIOABS. 

See  also  Automobiles. 

Amount  allowed  company  for  depreciation,  see  Dbpbeciation,  10-12. 

Service  by,  see  Sebvice,  49. 

Valuation  of  property  of  company,  see  Valuation,  29-34,  37,  40. 

TEIfOBAM. 

Payment  for  service  by  telephone  companies  in  forwarding  telegram, 
see  Payment^  11« 

TEI£ORAPHS. 

Jurisdiction  of  state  Commission  to  remove  discrimination  in  stock 
quotation  service  in  the  absence  of  action  by  Congress  or  the 
Interstate  Commerce  Commission,  see  Commerce,  1. 

Discrimination  in  stock  quotation  service,  see  Disgbimination,  30. 

Furnishing  stock  ticker  quotations  as  a  public  service,  see  Publio 
Utilities^  3. 
P.U.R.1915E. 
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Jurisdiction  of  CommiBsion  to  eompel  tele;|^a]ph  company  to  furnish 

stock  quotations  from  another  state,  see  Sehvioe^  4. 
Jurisdiction  of  Commission  to  determine  whether  telegraph  station 

should  be  abandoned,  see  Service,  5-7. 
Right  to  abandon  station  maintained  at  a  loss,  see  Servioe,  22. 

TEIiEPHOlfES. 

Toll  and  excliange  service  to  be  kept  separate  in  accounts,  see 
•  Accounting,  9. 

Station  basis  as  method  of  division  of  central  office  telephone  ex- 
penses, see  Apportion  MENT,  1. 

Apportionment  of  value  of  city  and  rural  lines  in  determining  rea- 
sonableness of  rates,  see  Apportionment;  6. 

Power  of  Commission  to  repeal  or  to  declare  unconstitutional  a 
statute  forbidding  discrimination  in  telephone  rates,  soe  Cox- 
missions,  6. 

Statute  forbidding  discrimination  in  telephone  rates  as  impairing 
obligation  of  contract  guarantying  free  service  to  stockholders^ 
see  Constitutional  Law,  6. 

Validity  and  enforceability  of  contracts  to  provide  free  service  to 
stockholders,  see  Contracts,  2,  3. 

Basis  for  estimating  depreciation,  see  Depreciation,  6,  7. 

Amount  allowed  for  depreciation,  see  Depreciation,  9,  1^20. 

Discrimination  in  rates,  see  Discrimination,  3-^,  13-15,  20-22,  24. 

Refusal  to  afford  physical  connection  as  discrimination,  see  Dis- 
crimination, 32. 

Presumption  of  authority  to  abrogate  contract  for  free  service,  see 
Evidence,  5. 

Right  to  permit  use  of  property  by  other  utilities,  see  Licenses,  1. 

Sufficiency  of  compliance  with  order  requiring  the  discontinuance  of 
telephone  service  on  a  competing  line,  see  Monopoly  and  Com- 
petition, 1. 

Authorizing  consolidation  of  telephone  companies  notwithstanding 
agreement  not  to  purchase  competing  company's  property,  see 
Monopoly  and  Competition,  2. 

Admission  into  occupied  field,  see  Monopoly  and  Competition,  6-8. 

Payment  for  service  by,  see  Payment,  8,  4,  6,  7,  9,  11. 

Validity  of  municipal  ordinance  regulating  telephone  rates,  see 
Rates,  2. 

Rates  for,  see  Rates,  34-40. 

Telephone  company  directed  to  provide  for  additions  and  better- 
ments to  its  property  out  of  capital  secured  through  sale  of 
stocks,  see  Return,  2. 

Return  of,  see  Return,  14,  17,  22,  23,  80-36. 

Security  issues,  see  Security  Issues,  2,  10. 

Service  by,  see  Service,  63-66. 

Valuation  of  plant,  see  Valuation,  6,  8,  9,  11,  13,  16,  20,  26,  27, 
35,  38. 

1.  A  telephone  company  which  has  obtained  a  franchise  from  a 
P.U.R.1916E. 
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municipality  before  the  effective  date  of  a  statnte  providing  that  any 
telephone  company  operating  under  any  existing  license,  permit,  or 
franchise,  or  which  shall  hereafter,  before  the  taking  effect  of  the  act, 
acquire  such  license,  permit,  or  franchise,  may  surrender  the  same  for 
an  indeterminate  permit,  is  not  required  to  obtain  the  consent  of  the 
Commission  before  being  permitted  to  construct  and  operate  an  ex- 
diange  thereunder.    Re  Northwestern  Teleph.  Exch.  Co.  (Minn.)  344. 

TERMINAL  RAIIJtOABS. 

Right  to  have  joint  rate  with  railroads  with  which  it  connects,  see 

CABR1F.B8,  1. 

TEST. 

Of  the  jurisdiction  of  the  Commiflsion,  see  Commisbion,  1. 
For  determining  the  value  of  real  estate  on  which  the  plant  is 
located  in  valuation  proceedings,  see  Valuation,  28. 

TESTING. 

Electric  rates  for  testing  lamps,  see  Rates,  18. 

TICKET  BOOKS. 

Sale  of,  by  street  railway,  see  Discbimination,  2. 
Power  of  Commission  to  permit  charges  for  mileage  book  exceeding 
maximum  statutory  limit,  see  Rates,  5. 

nCKETS. 

Time  and  place  for  sale  of,  see  Sektiob,  25,  26. 

TIME. 

For  making  order  after  final  submission  for  decision  on  rehearing, 
see  Obdebs,  1. 

TITLE. 

To  extensions  paid  for  by  consumers,  see  Sebvice^  14. 

TOIX  BRIDGE. 

See  Bbidqbs. 

TOLI.  SERVICE. 

Toll  and  exchange  telephone  service  to  be  kept  in  separato  ac- 
counts, see  Accounting,  9. 

Not  to  become  a  burden  on  telephone  exchange  so  as  to  interfere 
with  other  business,  see  Sebvice,  53. 

TOOI.S. 

Allowance  in  valuation  proceedings  of  tools  used  during  construc- 
tion of  rural  telephone  plant,  see  Valuation,  27. 

TORNABO  INSURANCE. 

Cost  of  tornado  insurance  as  operating  expense,  see  Rxtttbn,  23. 
P.U.R.1916B. 
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TRACKS. 

Delegation  of  power  to  GommigBion  to  determine  the  number  of 
street  railway  trades  to  be  laid  on  a  city  bridge,  see  Conbiz- 
TunoNAL  Law,  14, 

TRAFFIC  8TUDT. 

Of  toll  bridges,  see  Bbidosb,  1« 

TRAININO. 

Validity  of  municipal  ordinance  requiring  operator  of  jitney  bus 
to  have  experience  in  the  operation  of  an  automobile  in  the 
city,  see  Automobiles,  7. 

TRANSFER  PRIVILEGES. 

Giving  entire  fare  receipts  from  transfer  passengers  to  one  of  two 
street  railways  operating  jointly,  see  AppoBTiONicEirr,  16. 

Free  transfers  on  street  railways,  see  Rates,  32,  33. 

Abolition  of  street  railway  transfers  upon  reduction  of  fares,  see 
Sebvice,  41. 

TRANSMISSION  LINE. 

Method  of  apportioning  values  in  gas  and  transmission  lines,  see 
Appobtionment,  7. 

TURNING  ON  ANB  OFF. 

Charge  for  turning  on  water,  see  Rates,  52. 

Who  may  turn  on  water  shut  off  by  utility,  see  Sebvice,  67, 

See  also  Disgontinuanoe  of  Sebvice. 

UNIFORMITY  OF  ACCOUNTING. 

Right  to  increase  rates  to  secure  uniformity  in  accounting,  see  Ac- 
counting, 3. 

UNREASONABLE. 

See  Reasonableness. 

UNUSED  PROPERTT. 

Valuation  of  property  not  useful  in  public  service,  see  Valuatioh, 
22-27. 

UTILITIES. 

See  Public  Utilities. 

VALUATION. 

■  /.  In  general,  i,  2» 
II.  Purpose  of  valuation,  3,  4. 
Ill,  Ascertainment  of  value  or  cost,  5^19. 

a.  In  general,  6^13. 

b.  Earnings  as  measure,  14,  IS, 

c.  Sale  price  as  measure,  16,  17, 

d.  Taxation  value  as  meatture,  IS,  19* 
P.U.R.1915E. 
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IV.  Nonphysicul  eletnetUa  tending  to  increase  value  or  cost,  20, 
21. 

a.  OverJiead  expenses,  20. 

t.  Bond  discount,  21. 
F.  Valuation  of  particular  Icinds  of  tangible  property,  22-^8. 

a.  Property  not  tised  or  useful  in  public  service,  22^^27, 

t.  Land  and  lyuildinQf  2S. 

e.  WorUing  capital,  29-^7. 

d,  Property  not  oumed  &y  utility,  38. 
VI.  Valuation  of  particular  Icinds  of  intangible  property,  39—4:0, 

a.  Ooing  value,  39—42» 

b.  Franchises,  4:3^^6. 

I.  In  general. 

1.  The  reproduction  cost  method  of  valuation  may  he  adopted  in 
a  rate  case  where  no  complete  or  accurate  record  of  either  the  original 
cost  or  actual  investment  in  the  property  of  a  public  service  company 
exists.    Re  San  Jose  Water  Co.  (Cal.)  706. 

2.  The  fact  that  a  street  railroad  was  constructed  by  a  contractor 
upon  a  percentage  basis  was  considered  as  a  reason  for  the  close  scrutiny 
of  reported  costs  in  ascertaining  the  amount  of  capital  to  be  taken  as  a 
basis  in  computing  rates.    He  Blue  Hill  Street  R.  Co.  (Mass.)  370. 

//.  Purpose  of  valuation* 

S.  The  New  Jersey  Commission  will  not  countenance  a  double  stand- 
ard of  valuation,  one  for  the  purpose  of  taxation  and  the  other  for  the 
issuance  of  securities,  where,  by  the  state  Constitution,  property  is 
taxable  at  its  full  value,  particularly  where  the  utility  has  appealed 
from  the  assessment  of  its  property  by  the  State  Board  of  Assessors, 
and  obtained  a  reduction  in  the  valuation  on  its  own  testimony  that  the 
value  was  less  than  that  fixed  by  the  assessors.  Re  Raritan  River  R.  Co. 
(N.  J.)  72. 

4.  The  Maine  Commission  did  not  make  a  valuation  of  warehouse 
property  used  in  a  business  as  a  public  utility,  in  authorizing  a  sale 
of  property  and  the.  issuance  of  stock  in  payment  therefor,  where  a 
large  part  of  the  profits  from  the  business  sold  come  from  non-utility 
enterprises  in  whidi  the  purchaser  can  continue  to  fix  prices.  Re  l^ler 
(Me.)  691. 

III.  Ascertainment  of  value  or  cost, 
a.  In  general. 

5,  The  fair  present  value  of  a  telephone  plant  was  ascertained, 
for  the  purpose  of  fixing  rates,  by  considering  the  elements  of  value, 
tangible  and  intangible,  of  the  property  used  in  the  service,  taking  into 
account  the  fact  that  the  plant  was  a  going  concern  in  successful 
operation,  and  including  engineering,  supervision,  and  interest  during 
construction,  organization,  and  general  expenses,  contingent  expenses, 
P.U.R.1915E. 
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insurance,  general  contractor's  profit,  promotion,  and  other  develop- 
ment expenses,  and  working  capital.  Re  Southwestern  Teleg.  &  Teleph. 
Co.  (Mo.)  1087. 

6.  In  ascertaining  the  amount  of  capital  expenditures  of  a  street 
railway  company  to  be  taken  for  rate-making  purposes,  comparison  was 
made  between  the  amount  of  bonds,  approved  by  the  Commission  for 
less  than  the  amount  petitioned  for,  plus  the  capital  stock  authorized 
and  issued  and  the  permanent  investment  of  the  company,  as  shown  by 
its  balance  sheet,  filed  in  petitioning  for  authority  to  issue  the  bonds, 
and  the  estimated  cost  of  the  property  made  by  an  agent  of  the  Com- 
mission, who  made  no  allowance  for  overhead  charges;  and  also  be- 
tween an  estimate  of  cost  with  an  allowance  for  overhead  charges,  made 
by  an  engineer  of  the  Commission  at  the  time  of  the  application  for  the 
rate  increase  and  the  permanent  investments,  as  shown  by  the  balance 
sheet  at  that  time,  and  the  prior  estimate  of  cost  made  when  petitioning 
for  the  bond  issue.    Re  Blue  Hill  Street  R.  Co.  (Mass.)  370. 

7.  In  determining  the  amount  of  capital  to  be  considered  as  a  basis 
for  computing  rates,  comparison  was  made  between  the  book  value  per 
mile  of  track  of  a  street  railroad  company  and  other  companies  operat- 
ing in  the  state,  with  due  allowance  for  widely  different  conditions 
affecting  construction  and  equipment.  Re  Blue  Hill  Street  R.  Co. 
(Mass.)  370. 

8.  In  arriving  at  the  amount  of  money  actually  invested  in  the 
property  of  a  telephone  plant  by  the  stockholders,  it  is  proper  to 
compute  dividends  that  should  have  been  paid,  where  it  appears  that 
no  dividends  have  actually  been  paid  and  that  the  money  which  would 
have  otherwise  been  devoted  to  that  purpose  has  been  used  for  the 
development  and  extension  of  the  plant.  Re  Valparaiso  Teleph.  Co. 
(Neb.)   678. 

0.  In  ascertaining  the  value  of  a  telephone  plant,  items  credited 
to  capital  stock  and  discount  on  stock  and  charged  to  investment,  and 
which  later  are  credited  to  investment  and  charged  to  contracts  and 
licenses,  and  items  representing  no  actual  investment,  entered  on  the 
books  upon  the  transfer  of  the  company,  were  rejected.  Re  Southwest- 
ern Teleg.  &  Teleph.  Co.  (Mo.)   1087. 

10.  Indebtedness  of  a  company  cannot  be  included  in  the  value  of 
its  property  for  rate-making  purposes  where  the  property  covered  there- 
by has  already  been  included  in  the  valuation.  Re  Hayward  Water  Co. 
(Cal.)    834. 

11.  Improvements  in  a  telephone  plant  due  to  a  change  from  ground- 
ed to  metallic  circuit  will  not  be  valued  for  rate^making  purposes 
until  they  have  actually  been  made.  Re  Moweaqua  Teleph.  Co.  (III.) 
867. 

12.  The  value  of  the  property  of  a  public  utility  for  tiie  purpose  of 
determining  whether  a  stock  dividend  is  permissible  will  not  be  in- 
creased by  the  New  Jersey  Commission  by  an  amount  assumed  to  have 
been  expended  for  legal  expenses  not  otherwise  included,  where  the 
proof  as  to  such  expenditures  is  not  convincing,  sinoe  the  board  does 
not  look  with  favor  upon  applioations  for  stock  dividends,  and  will  not 
P.U.R.1915E. 
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sanction  the  issuance  of  stock  for  such  a  purpose  unless  satisfied  by 
posHiTe  proof  that  the  value  justifying  the  increase  of  stock  proposed 
has  been  added  to  the  property  of  the  utility.  Re  Raritan  River  R. 
Co.   (N.  J.)   72. 

13.  In  valuing  the  property  of  a  ^telephone  company  for  rate-making 
purposes,  the  Nebraska  Commission  adopted  the  present  value  of  the 
physical  property  as  found  by  its  engineer,  where  the  property  had  been 
acquired  by  a  favorable  purchase  and  there  was  an  absence  of  records 
showing  the  value  of  the  original  property.  Re  Crownover  Teleph.  Co. 
(Neb.)  671. 

h,  Baminas  09  measure, 

14.  A  Commission,  in  allowing  in  a  rate  case  a  return  of  8  per 
cent  upon  a  certain  valuation,  does  not  really  &x  a  higher  valuation 
because  of  the  fact  that  the  income  produced  by  t)ie  8  per  cent  re- 
turn will  be  capitalized  in  the  public  markets  at  5  per  cent  in  dealing 
with  securities,  where  the  5  per  cent  capitalization  is  based  on  an  un- 
regulated rate.    Passaic  v.  Public  Utility  Comrs.   (N.  J.)   625. 

15.  Charges  made  by  warehousemen  will  be  given  little  weio;ht  in 
determining  the  value  of  their  property  and  the  amount  of  stock  which 
properly  should  be  issued  in  payment  therefor,  since  the  value  of  prop- 
erty is  used  to  fix  charges  rather  than  charges  to  fix  value.  Re  Tyler 
(Me.)    691. 

e.  Sale  pttee  as  meamire. 

16.  The  purchase  price  of  a  telephone  property  should  not  be  ac- 
cepted as  the  sole  measure  of  its  value,  for  rate-making  purposes.  Re 
Crownover  Teleph.  Co.   (Neb.)   571. 

17.  In  determining  the  fair  value  of  the  property  of  a  public  serv- 
ice corporation  for  rate-making  purposes,  the  Wisconsin  Commission 
will  not  claim  a  lower  value  on  the  property  than  it  otherwise  would 
by  reason  of  the  fact  that  the  owners  paid  very  little  for  it.  Gates 
v.  Bridgeport  Toll  Bridge  Co.  (Wis.)  602. 

d.  Taxation  value  as  measure, 

18.  The  New  Jersey  Oonunission,  in  arriving  at  the  value  of  the 
property  of  a  railroad  company  for  the  purpose  of  determining  whether 
a  proposed  stock  dividend  is  justified,  while  not  bound  by  a  valuation 
by  an  official  board  for  the  purpose  of  taxation,  will  assume  that  the 
true  value  was  that  fixed  by  the  tax  board  where  no  other  valuation 
has  been  made  either  by  the  company  or  the  Commission.  Re  Raritan 
River  R.  Co.   (N.  J.)  72. 

19.  The  value  of  the  property  of  a  public  utility  fixed  by  a  state 
board  for  the  purpose  of  taxation,  reduced  on  appeal  on  the  testimony 
of  the  utility  that  the  value  of  the  property  was  less  than  that  fixed 
by  the  taxation  board,  will  not  be  assumed  to  be  incorrect,  on  the  theory 
that  there  were  hidden  values  not  taken  into  consideration  in  the  valu- 
ation for  the  purpose  of  taxation.  Re  Raritan  River  R.  Co.  (N.  J.)  72. 
P.U.R.1915E.  77 
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IV,  Nonphyaioal  elements  tending  to  increase  value  or  coat. 
a.  Overhead  expenses. 

20.  In  valuing  a  reconstructed  telephone  company's  property  as  an 
operating  plant  for  rate-making  purposes,  an  addition  of  16  per  cent 
was  made  to  the  capital  account  to  cover  overhead  expenses  during 
construction.     Re  Gillespie  Home  Teleph.  Co.   (111.)   214. 

h.  Bond  discount. 

21.  The  amount  of  the  discount  on  honds  sold  by  a  public  service 
corporation  cannot  be  considered  as  part  of  the  capital  investment  which 
is  to  be  taken  as  a  basis  for  fixing  rates.  Be  Blue  Hill  Street  R.  Go. 
(Mass.)   370. 

F.  Valuation  of  particular  "kinds  of  tangible  property, 
a.  Property  not  used  or  useful  in  public  service. 

22.  Unused  service  connections  of  a  water  company  laid  in  a  street 
before  paving  at  the  request  of  the  city  should  be  included  in  the  valua- 
tion of  the  plant  for  rate-making  purposes.  Re  Hayward  Water  Co. 
(Cal.)   834. 

23.  The  value  of  an  abandoned  pumping  plant  used  by  a  water  com- 
pany as  a  material  yard  was  allowed  in  the  valuation  of  the  property 
of  a  company  for  rate-making  purposes,  where  the  company  could  not 
supply  other  storage  facilities  at  less  cost.  Re  Hayward  Water  Co. 
(Gal.)    834. 

24.  The  value  of  an  artificial  gas  plant  constructed  in  accordance 
with  the  requirements  of  an  ordinance  passed  by  the  board  of  trustees 
of  a  city  should,  so  far  as  another  city  being  supplied  with  natural 
gas  is  concerned,  be  amortized  over  a  period  of  years,  rather  than  main- 
tained to  provide  for  the  remote  possibility  of  continued  interruption 
in  the  natural  gas  transmission  system.  Be  Southern  Counties  Gas 
Co.   (Cal.)   197. 

25.  Only  one  third  of  the  value  of  the  land  of  a  telephone  company 
and  the  cost  of  construction  of  cement  sidewalks  thereon  should  be  in- 
cluded in  the  valuation  of  the  company's  property  for  rate-making  pur- 
poses, where  it  appears  that  the  remaining  portion  was  unoccupied,  and 
located  so  as  to  be  used  for  other  purposes,  and  is  not  likely  ever  to 
be  required  for  telephone  purposes.    Re  Webster  Teleph.  Co.  (S.  D.)  516. 

26.  Although  a  return  upon  the  investment  in  an  extension  of  a  street 
railroad  may  not  be  denied  on  the  ground  that  it  was  built  contrary  to 
the  dictates  of  reasonable  prudence  and  sound  business  judgment,  except 
in  a  clear  case,  no  allowance  was  made  for  the  investment  in  a  branch 
line  which  had  been  discontinued  and  was  of  no  economic  value  to  the 
state  or  the  company.    Re  Blue  Hill  Street  R.  Co.   (Mass.)   370. 

27.  Tools  used  during  the  construction  of  a  rural  telephone  plant  do 
not  constitute  a  proper  charge  in  the  capital  account  of  the  city  plant, 
P.U.R.1916E. 
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unless  the  rural  lines  pay  to  the  city  plant  some  rental  charges  for  their 

use.    Re  Webster  Xeleph.  Go.  (S.  D.)  616. 

h.  Land  and  building. 

28.  The  test  for  determining  the  value  of  the  real  estate  on  which  the 
plant  is  located,  in  valuation  proceedings  for  rate-making  purposes,  is 
what  the  real  estate  is  worth  on  the  market  for  any  legitimate  use  to 
which  it  might  be  put  in  a  competitive  market  with  other  available 
sites  for  that  purpose,  and  not  the  price  that  a  utility  might  be  willing 
to  pay  for  a  parcel  of  real  estate  which  it  does  not  own  and  on  which 
its  plant  might  be  located,  rather  than  to  remove  to  another  location. 
Re  Peru  Heating  Co.  (Ind.)  602. 

o,  WorMng  capital* 

29.  A  reasonable  amount  should  be  allowed  for  working  capital  in 
the  valuation  of  a  utility's  property,  which  should  include  the  material 
and  supplies  which  experience  has  shown  to  be  necessary  to  be  kept  on 
hand,  and  enough  cash  to  pay  expenses  until  the  collection  of  revenues 
provides  a  sufficiency.    Re  Auto  Livery  Co.  (D.  C.)  1. 

30.  The  cost  price  of  materials  and  supplies  which  an  auto-livery 
and  taxicab  company  had  on  hand  at  the  date  of  the  valuation  was 
included  by  the  Commission  in  its  allowance  of  working  capital  in  arriv- 
ing at  the  value  of  the  company's  property,  where  there  was  no  sugges- 
tion that  such  amount  did  not  satisfy  the  requirements  of  the  company 
at  that  time.    Re  Auto  Livery  Co.  (D.  C.)  1. 

31.  One  half  the  sum  paid  in  advance  by  an  auto-livery  and  taxicab 
company  for  insurance  was  included  by  the  Commission  in  its  allowance 
of  working  capital  in  arriving  at  the  value  of  the  company's  property, 
where  it  appeared  that  the  company  distributed  this  item  by  charging 
an  equal  portion  thereof  to  expenses  monthly.  Re  Auto  Livery  Co. 
(D.  C.)   1. 

32.  One  half  the  sum  paid  in  advance  by  an  auto-livery  and  taxicab 
company  for  licenses  was  included  by  the  Commission  in  its  allowance 
of  working  capital  in  arriving  at  the  value  of  the  company's  property, 
where  it  appeared  that  the  company  distributed  this  item  by  charging 
an  equal  portion  thereof  to  expenses  monthly.  Re  Auto  Livery  Co. 
(D.  C.)    1. 

33.  A  claim  of  one  half  of  the  amount  of  annual  taxes  as  an  allow- 
ance for  working  capital  was  excluded  by  the  Commission  in  arriving 
at  the  value  of  an  auto-livery  and  taxicab  company's  property,  on  the 
ground  that  no  capital  was  necessary  for  taxes  that  were  not  paid  in 
advance,  and  that  they  should  be  accrued  from  charges  to  the  income 
account  monthly  for  payment  at  the  end  of  the  fiscal  year.  Re  Auto 
Livery  Co.   (D.  C.)   1. 

34.  A  taxicab  company  the  present  value  of  whose  property  was 
found  to  be  $8,980  was  allowed  a  working  capital  of  $700,  consisting  of 
materials  and  supplies  $100,  prepaid  insurance  $76,  prepaid  licenses 
$26,  and  cash  $500.    Re  Barnett  Taxicab  Co.  (D.  C.)  6. 
F.U.R.1915E. 
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35.  One  twelfth  of  the  gross  annual  income  of  a  telephone  company 
was  held  to  foe  a  reasonable  allowance  for  working  capital,  in  valuing 
its  property  for  rate-making  purposes.  Re  Southwestern  Tcleg.  & 
Teleph.  Co.   (Mo.)   1087. 

36.  Funds  necessarily  kept  out  of  use  for  working  capital  are  prop- 
erly included  in  the  valuation  of  the  property  of  a  water  company  for 
rate-making  purposes,  but  where  the  cash  balance  of  the  company  was 
$43.20  on  January  1,  1914,  $91.90  on  January  1,  1915,  and  $899.25  on 
June  16,  1915,  it  was  held  that  the  sum  of  $3,000  was  in  excess  of  the 
average  working  capital  withheld  from  use  by  the  company.  Re  Hay- 
ward  Water  Co.    (Cal.)    834. 

37.  The  sum  of  $4,000  as  cash  in  hand  to  meet  the  regular  expense 
payments  of  an  auto-livery  and  taxicab  company  was  held  sufficient  by 
the  Commission  in  making  an  allowance  for  working  capital  in  arriving 
at  the  value  of  the  company's  property  in  view  of  the  experience  of 
similar  companies.    Re  Auto  livery  Co.  (D.  C.)  1. 

d.  Property  not  oumed  Ipy  utUity. 

38.  The  value  of  transmitters,  receivers  and  induction  coils  used 
by  a  telephone  company  were  capitalized  for  the  purpose  of  allowing 
a  return  thereon,  although  they  were  the  property  of  another  company, 
where  a  per  cent  of  the  gross  income  was  paid  to  the  owner  as  a  license 
charge.    Re  Southwestern  Teleg.  &  Teleph.  Co.  (Mo.)   1087. 

VI.  Valtuition  of  particular  Icinds  of  intangible  property, 
a.  Going  value. 

39.  In  the  valuation  of  the  property  of  a  waterworks  company  for 
rate-making  purposes,  the  property  was  valued  as  a  going  concern, 
but  no  separate  allowance  was  made  for  going  value.  Re  Hayward 
Water  Co.    (Cal.)    834. 

40.  A  claim  for  the  allowance  as  going  value  of  a  sum  for  the  value 
of  services  rendered  by  an  oflScer  of  an  auto-livery  company,  for  which 
no  salary  was  paid,  was  excluded  by  the  Commission  in  arriving  at  the 
value  of  the  company's  property,  where  it  appeared  that  the  company 
having  but  a  nominal  cash  capital,  the  acquisition  of  its  property  re- 
sulted solely  from  the  services  of  the  officer,  and  that  therefore  their 
value  was  represented  by  the  value  of  the  property.  Re  Auto  Livery 
Co.  (D.  C.)  1. 

41.  The  going  value  of  a  gas  utility  should  be  allowed  in  valuing  its 
property  for  rate-making  purposes,  to  the  extent  that  it  represents  the 
fair  present  value  of  all  the  elements  of  its  intangible  property,  includ- 
ing the  right  under  its  franchise  to  use  its  property  for  the  purposes 
of  its  incorporation  and  in  the  public  streets  where  it  is  locally  author- 
ized to  go,  but  excluding  the  commercial  value  of  the  franchise.  Pub- 
lic Service  Gas  Co.  v.  Public  Utility  Commission  (N.  J.)  251. 

42.  In  a  proceeding  to  determine  the  rates  for  hot-water  heating 
senrice  rendered  by  a  plant  valued  at  $42,454,  an  allowance  of  $7,546  was 
added  for  going  value  and  working  capital.  Re  Peru  Heating  Co. 
(Ind.)   502. 

P.U.R.1915B. 
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h.  Franchises. 

43.  In  determining  the  value  of  a  franchiie  of  a  public  utility  for 
■ecurity  iBsuance  purposes  an  amount  was  allowed  to  cover  the  assiuned 
cost  of  obtaining  it,  in  the  absence  of  the  proofs  of  the  sum  actually 
expended.    Re  Raritan  River  R.  Go.  (N.  J.)  72. 

44.  Franchise  value  cannot  be  considered  as  an  asset  of  a  utility  for 
capitalization  purposes.    Re  North  Yarmouth  Water  Co.  (Me.)   109. 

45.  The  fact  that  the  charter  right  of  a  gas  utility  to  charge  reasona- 
ble rates  sufficient  to  yield  a  net  profit  of  8  per  cent  on  the  value  of  its 
property  is  a  valuable  property  right  affords  no  groimd  for  making  an 
allowance  for  the  commercial  value  of  the  nonexclusive  franchise  in 
ascertaining  the  value  of  the  utility's  property  for  rate-naaking  pur- 
poses. Public  Service  Gas  Co.  v.  Public  Utility  Commission  (N.  J.) 
251. 

46.  In  valuing  the  property  of  a  gas  utility  for  rate-making  purpos- 
es, no  allowance  can  be  made  for  the  commercial  value  of  a  nonexclusive 
franchise,  on  the  theory  that  the  utility  has  a  property  right  to  con- 
tinue to  charge  high  rates  which  have  accorded  a  property  value  to  the 
franchise,  as  reflected  in  the  market  value  of  its  securities,  as  a  result 
of  the  failure  of  the  state  to  enforce  its  rights  to  regulate  rates,  since 
such  failure  does  not  preclude  the  state  from  fixing  a  lower  reasonable 
rate.    Public  Service  Gas  Co.  t.  Public  Utility  Commission  (N.  J.)  251. 

VAI.UE  OF  SERVIOS. 

As  basis  of  ratemaking,  see  Rates,  26,  27,  49. 

VAI.1JB8. 

Apportionmoit  of,  see  AtBOvnoiSMXKT,  8,  7. 

▼ERICIiIiS. 

See  also  Atjtomohiucs. 

Nature  of  right  of  common  carriage  on  highways  by  means  of,  see 
Highways. 

Power  of  legislature  to  regulate  vehicles  on  highways  or  to  dele- 
gate such  power  of  regulation  to  municipalities,  see  Leois- 

LATUBE,  1. 

Ordinances  regulating  a  particular  class  of  vehicles  as  discrimin- 
atory, see  MuNioiPAiJTiES,  1. 

Power  of  municipality  to  regulate  and  license,  see  Hunioipau- 
Tixs,  3. 

TEBIFICATIOK. 

Of  oomplaint»  see  PLSADore,  $• 

VOIsVHTARY  BATES. 

Presumption  as  to  reasonableaeas  of  rates  volontarily  established, 
see  Evidence,  3. 
P.U.R.1915E. 
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VOLUNTARY  RATES—con^nued. 

Consideration  of,  upon  application  for  increase  in  rates,  see  RATESt 

10. 
Increase  of,  denied  after  short  time  of  operation,  see  Rates,  24. 

VOUCHERS. 

Duty  of  public  service  corporation  to  issue  vouchers  for  payments, 
see  AocouNTiNG,  2. 

WAIVEtt. 

1.  A  waiver  of  a  valid  defense  in  favor  of  one  of  the  plaintiffs  to 
the  action  does  not  operate  as  a  waiver  of  such  defense  in  favor  of  the 
other  parties  to  the  action.    Davis  v.  Watertown  Nat.  Bank  (Tex.)  531. 

WAREHOUSES. 

Sale  of  property  and  franchise  used  in  storage  warehouse  and  gen- 
eral merciiandise  business  authorized,  see  Consolidation,  Meb- 
QEB  AND  Sale,  3. 

Security  issues  to  rebuild  warehouse  destroyed  by  an  earthquake 
see  Security  Issues,  12. 

Valuation  of,  see  Valuation,  4,  15. 

WASTE. 

Of  natural  gas  through  distributing  system,  see  Natusal  Gas,  2,  S* 

Flat  water  rates  as  permitting,  see  Rates,  46. 

Duty  to  avoid  waste  of  water  supply,  see  Service,  79-81. 

WATER. 

Right  of  water  company  to  increase  rates  to  conform  to  its  au- 
thorized charges  in  another  city,  to  secure  uniformity  in  ac- 
counting, see  AccouNTiNO,  3. 

Accounting  by  water  company  operating  its  plant  in  connection 
with  a  machine  shop,  see  Accounting,  10. 

Accounts  of  municipal  water  plant  to  be  kept  separate,  see  Ac- 
counting,   11. 

Impairment  of  contract  to  supply  water  by  order  providing  lor 
new  classes  of  service,  see  Constitutional  Law,  7. 

Impairment  of  obligation  of  contract  to  supply  water  at  specified 
rates  by  order  changing  rates,  see  Constitutional  Law,  8. 

Delegation  of  power  to  Commission  to  regulate  water  rates,  see 
Constitutional  Law,  15. 

Abandonment  of  right  to  regulate  water  rates  by  nonsuer,  see 
Constitutional  Law,  16. 

Validity  and  enforceability  of  franchise  provision  to  place  and  main- 
tain fire  plugs  at  places  designated  by  municipal  authorities, 
see  Contracts,  1. 

Amount  allowed  for  depreciation  of  plant,  see  Defbkciation,  22,  23. 

Free  service,  see  Discrimination,  16,  18. 

Conclusiveness  on   Commission  of .  finding  in  another  ease  as  to 
depreciated    reproduction    cost   of    waterworks    property,    see 
Evidence,  2. 
P.U.R.1915E. 
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WATER— continued. 

Security  for  payment  of  bills,  see  Payment,  8-21. 

Individual  supplying,  to  a  limited  number  of  buildings  as  public 

utility,  see  Public  Utilities,  4. 
Rates  for,  see  Rates,  41-52. 
Amount   of    return   on    investment    in   waterworks    property,    see 

Retubn,   38,  39. 
Security  issues,  see  Secubitt  Issues,  1,  18,  23,  24. 
Service  by  company,  see  Sebvice,  8,  9,  15-17,  19-21,  67-83. 
Valuation  of  property  of  water  company,  see  Valuation,  22,  23, 

36,  39. 

1.  The  contention  by  a  water  company  that  an  order  of  the  cor- 
porate authorities  that  it  lay  a  water  pipe  on  the  bed  of  a  river  is 
unreasonable  because  such  pipes  would  be  carried  out  by  the  ice,  is 
disproved  by  the  fact  that  a  private  water  company  maintains  a  line  so 
located.    Marlinton  v.  Marlinton  Service  Co.   (W.  Va.)   277. 

WATER  BIGHTS. 

Security  issues  for  payment  of  undeveloped  water  power,  see  Se- 
cubitt Issues,  17. 

WEAB  AND  TEAR. 

As  an  element  of  depreciation,  see  Depbeoiation,  1. 

WEARING  VALUE. 

To  be  considered  in  fixing  rate  of  depreciation,  see  Depbeciation,  7. 

WHOI.E8AIJB  EUBOTRIC  COMPANY. 

Conditions  imposed  on  authorized  merger  with  retail  companies, 
see  Consolidation,  Mebgeb,  and  Sale,  1. 

WORKING  CAPITAI.. 

Allowance  for^  in  valuation,  see  Valuation,  29-87« 
P.U.R.1916B. 
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